Principal and Agent by Goddard, Edwin C. & Hammon, Louis Lougee
University of Michigan Law School 
University of Michigan Law School Scholarship Repository 
Book Chapters Faculty Scholarship 
1909 
Principal and Agent 
Edwin C. Goddard 
Louis Lougee Hammon 
Available at: https://repository.law.umich.edu/book_chapters/143 
Follow this and additional works at: https://repository.law.umich.edu/book_chapters 
 Part of the Agency Commons, Contracts Commons, Courts Commons, Estates and Trusts Commons, 








THE AMERICAN LAW BOOK COMPANY
LONDON: BUTTERWORTH & CO., 12Bell Yakd
1909
Copyright, 1909
BY THE AMERICAN LAW Book CoMPANY




By Edwin C. Goddard
Professor of Law, University of Michigan *
and Louis Louuee Hammon f
I. The Relation, nso - .
A. Definition and Nature, 1189
1. In General, 1189
2. Other Relations Distinguished, 1190
a. In General, 1190
b. Master and Servant, 1191
c. Employer and Independent Contractor, 1193 • ••
d. Trusteeship, 1194
e. Partnership, 1195 ■ .
f. Landlord and Tenant; 1197 •
g. Buyer and Seller, Vendor and Purchaser, Option Holder and
Owner, Grantor and Grantee, 1198 ■■
3. Classes or Kinds of Agents, 1205
B. Parties to Relation, 1206 ■ *>
1. Capacity to Be Principal, 1206
a. In General, 1206
b. Persons Non Compos Mentis, 1206





Capacity to Be Agent, 1212
a. In General, 1212 '
b. Persons Defective in Mental Capacity, 1212
c. Infants, 1212










D. Creation and Existence, 1215
1
. By Act of Parties, 1215
a. Necessity o






) In General, 1216 • ■
(n) Implied Appointment, 1217
(a) In General, 121 7 1
(b) Agency b
y Estoppel Distinguished, 1219
(c) Agency Implied From Active Holding Out, Course
o





(i) In General, 1221
(n) Agency to Negotiate Loans, 1222
(in) Agency For Adverse Party, 1226
e. Form of Authority, 1227
(i
) Oral Authority, 1227 W.t
•Compiler and editor of " Cases on Agency " In the American Casebook Series, " Selected Caseson Bailments
and Carriers. "
t Author of " Disturbance of Public Meetings," 14 Cyc. 888; "Estoppel." 16 Cyc. 871 ; "Habeas Corpus," 81
Cyc. 279 ; " Mutual Benefit Insurance," 29Cyc. 1 ; " Peonage." 30Cyc. 1882; " General Principles of Law of Con
tracts : " "Evidence." Joint-author of "Factors and Ilrokers," 19Cyc. 109.
1175
1176 [31 Cye.] P/P/AWCIPAL AND AG EAWT
(II) Written Authority; Power of Attorney, 1229
(A) In General, 1229
(B) Erecution, 1230
(1) In General, 1230
(2) Execution in Blank, 1230
(c) Acknowledgment and Recordation, 1230
(III) Sealed Authority, 1231
(A) In General, 1231
(B) Deeds of Conveyance and Contracts Therefor, 1233
(1) In General, 1233
(2) Ineffectual Deed as Equitable Contract to
Convey, 1233
(c) Bonds, 1234
2. By Operation of Law, 1234
E. Estoppel to Assert or to Deny Agency, 1234
1. Estoppel to Assert, 1234
2. Estoppel to Deny, 1235
a. Estoppel of Principal, 1235
(1
)
As Against Agent, 1235
(II) As Against Third Person, 1235
- (A) Preliminary Distinctions, 1235








F. Ratification, 1245 -
1
. Definition and Nature, 1245
a
. Definition, 1245 :
b
.
Nature and Necessity in General, 1246
c. Adoption Distinguished, 1246
d






. The Act Ratified, 1247
(I
)
In General, 1247 -
(II) Void and Voidable Acts, 1248
(III) Torts in General, 1249
(iv) Forgery, 1249 . . .
b
.
Who May Ratify, 1250
, i.
(I) In General, 1250 * .
(II) Ratification b
y Agent, 1251 '
. Actor Must Have Acted in Behalf o
f Ratifier, 1251
Eristence o







(II) Failure to Inquire, 1256
(III) Deliberate Ratification, 1257


















(1) In General, 1263
(II) Accepting Benefits, 1267
(A) In General, 1267
(B) Particular Benefits and Transactions, 1271
i
(III) Acquiescence or Silence, 1275
PRIVCIPAL. A. WD A GEVT [31 Cyc.] 1177.
(A) In General, 1275
(B) Distinction Between Unauthorized Acts of Agents
and of Strangers, 1279
(iv) Bringing Suit or Attempting to Enforce Contract, 1280
(v) Subsequent Grant of Authority, 1282





(II), Exceptions and Limitations, 1284
b
. Revocability, 1284




(A) Between Agent and Third Person, 1285
(B) Between Agent and Principal, 1285
(II) In Tort, 1287 -
d
. As Against Principal, 1288
e
. As Against Third Persons, 1290












. By Act o
f Parties, 1292
a
. By Force o















(A) General Rule, 1294
(B) Exceptions, 1295
(1) In General, 1295;
(2) Authority Conferred For a Consideration, 1296
(3) Authority Constituting Part of a Security or
Necessary to Effectuate a Security, 1296
(4
)
Authority Coupled With Interest in Subject
Matter o
f Agency, 1297
(II) Right of Revocation, 1300
(III) Manner o
f
Revocation, 1302 " " '
(A
)
Form; Express and Implied, 1302




As Between Principal and Agent, 1304
(2) As Between Principal and Third Per
sons, 1305
* . . . . . . .






f Renunciation, 1306 " ' ".
(II) Right of Renunciation, 1307 °
(A) In General, 1307
(B) Compelling Specific Performance, 1308
(III) Manner o
f Renunciation, 1309 "
2
. By Operation o
f Law, 1309 - * * * *
a
. In General, 1309
, , , ,
b




In General, 1310 * * * *
(ii) Disposal of Subject-Matter, 1310 “




In General, 1311 º'º
(II) Adverse Interest o
r Employment, 1311
(III) Bankruptcy or Insolvency, 1311
(A) Of Principal, 1311 º'
1178 [31 Cyc.] PPLWCIPAL AND A GEMT'.
(B) Of Agent, 1312
(iv) Death, 1312
(A) Of Principal, 1312
(1) General Rule, 1312
(2) Exceptions and Limitations, 1314
(a) In General, 1314
(b) Where Death Is. Unknown, 1315
(c) Where Authority Is Coupled With
Interest, 1316
(3) Death of Joint Principal, 1317
(B) Of Agent, 1317
(1) General Rule, 1317
(2) Eacceptions and Limitations, 1317
(3) Death of Joint Agent, 1318
(4) Effect of Primary Agent's Death on Sub
agency, 1318
-
(v) Dissolution of Partnership, 1318
(A) Partnership Principal, 1318
-
(B) Partnership Agent, 1318
(VI) Insanity, 1318
(A) Of Principal, 1318 :
(B) Of Agent, 1319
(VII) Marriage, 1320
(A) Of Principal, 1320
(B) Of Agent, 1320
3. Operation and Effect, 1320
a. Before Execution of Agency, Total or Partial, 1320
(1
)
As Between Principal and Agent, 1320








A. Nature and Ertent, 1322
1
. General Rule, 1322
2
. Authority Distinguished From Instructions, 1326
a






c. Known Limitations, 1329
d
.
Custom and Usage, 1330
e




r Implied Authority, 1335
4
.
General and Special Authority, 1338
a







f Special Authority, 1341 .
5
.
Incidental Authority, 1344 * *
6
. Authority o
f Agents For Particular Purposes, 1345
a
. To Buy, 1345 -
(I
) In General, 1345 - *
(II) Power to Buy on Credit, 1348
(III) Power to Make Payment, 1349
b
.
To Sell Personal Property, 1349
(I
) In General, 1349 - ºn
(II) Possession as Evidence of Authority, 1352
(III) Extent o
f Authority, 1353
(A) To Make Warranties, 1353
- ?
* * *
(B) To Fir Terms of Sale, 1356
PRINCIPA /, A.W D A G ENT [81 Cyc.] 1179
(c) As to Payment, 1358
(d) To Rescind or Modify Sale, 1360






(A) In General, 1363
(b) To Convey and Warrant, 1365 - -
-
(c) To Fir or Modify Terms of Sale, 1366
- -
(d) To Give Credit, 1367
(E) To Receive Payment, 1368
d
.









f Authority, 1373- -
(A) In General, 1373
(B) What Received in Payment, 1375














. To Manage Principal's Business, 1386
. To Rescind o
r Modify Contracts, 1387
. Miscellaneous, 1389 º






o Mortgage or Pledge, 1390






(v) To Make Contracts o
f Employment, 1397
(A). In General, 1397
(B) Employment o
f Attorney, 1399 |-
(c
)
Providing Medical Attendance, Etc., 1399
(vi) T
o Contract For Board, 1402
(vii) To§ Goods, 1402 * *(viii) To Make Payments, 1403
(ix) to Make Contracts of Guaranty and Suretyship, 1403
















In General, 1411 .
What Law Governs, 1412 - -
Execution b
y
Joint Agents and Agents o
f Joint Principals, 1412
Erecution o
f
Verbal Contracts, 1414 ** -
Erecution o
f Simple Written Contracts, 1414
a
. In General, 1414

















f Improper Execution o














Collection Agents, 1426 .
t
- * * *






* * * * * * º
b
. Joint Agents, 1426
1180 (31 Cye.] PIPINCIPAL AAWD A G FNT
3. Exceptions to Rule, 1427
a. Express Authority to Delegate, 1427
b. Authority Implied From Nature of Agency, 1427
c. Performance of Minsterial Acts, 1428
d. Custom and Usage to Employ Subagents, 1429
4. Effect of Delegation, 1429
III EFFECT AND CONSEQUENCES OF RELATION, 1430
A. Duties and Liabilities of Agent to Principal, 1430
1. Duty to Be Loyal, 1430
In General, 1430
. Adverse Interests in General, 1432
Engaging in Rival Business, 1433
Duty to Account For Profits of Agency, 1434
Selling Agent Must Not Sell to Himself, 1437
Purchasing Agent Must Not Purchase From Himself, 1440
Purchasing Agent Must Not Purchase For Himself, 1441
Transactions Between Principal and Agent, 1442
Acquisition of Adverse Right or Title, 1444
(I




j. Acting For Both Parties, 1447














a Conversion, 1453 -
Where Instructions Are Ambiguous, 1454
Cases o
f Emergency, 1455 º
Illegal Acts, 1455













(II) Special Undertakings, 1458.,
(III) Where Agency Is Gratuitous, 1458




r Undertakings, 1460 *
(1
) Agent to Buy o
r Sell, 1460
(II) Agent to Collect, 1461
(III) Agent to Lend or Invest, 1464 - -
(iv) Agent to Effect Insurance, 1465
ſ
(v) Forwarding Agents, 1467
(VI) Care and Custody o
f Property, 1467










. . " -
4
. Duty to Account, 1470
In General, 1470 "
º
. To Whom Accountable, 1473
Keeping and Rendering Accounts, 1474
Set-Off and Counter-Claim, 1475





Liability of Agent For Interest, 1479
. Estoppel Between Principal and Agent, 1481
.
i
PRINCIPAL AND AG ENT [31 Cye.] 1181
(I) In General, 1481
(II) Estoppel to Deny Principal's Title, 1481
i. Illegality of Transaction, 1483
j. Liability of Agent For Conversion, 1484
B. Duties and Liabilities of Principal to Agent, 1486
1. Obligation to Continue in Business and Afford Agent Opportunity,
Means, and Facilities For Earning Commission, 1486
2. Agent's Right to Compensation, 1487





(A) In General, 1487
(B) Express and Implied Authority, 1488
(c) Ratification, 1488
(II) Necessity of Contract For Compensation, 1488
(A) In General, 1488 . . - -













f Parties, 1491 ſ
(A) In General, 1491 t - \ }
(B) Termination b
y
















(II) . Termination b
y Operation o
f Law, 1497




. As Affected b
y
Fraud or Misconduct, 1498
(I
) In General, 1498 - -
(II) Conversion, Failure to Account, Etc., 1500




(iv). Individual Interest of Agent; Secret Profits, 1503





f Agent's Services, 1504
(1) In General, 1504 , , º,
(II) Production o
f
Person Willing to Contract, 1506
(III) Procuring Parties to Enter into Contract, 1507
(A). In General, 1507
(B) Effect o
f
Failure to Carry Out Contract, 1509
(IV) Other Conditions o
f Employment Affecting Right to
Compensation, 1512
(v) Procuring Contract Differing From That Which Agent
Was Authorized to Negotiate, 1514
(VI) Agent as Procuring Cause o
f Transaction, 1516
(VII) Transactions Negotiated b
y Principal or Outside Agent, 1517
As Affected b
y
Agreement Creating Exclusive or Sole Agency, 1517
g
.
Persons Liable For Compensation, 1519
(1
)
In General, 1519 * *
(II) Liability to Subagent, 1519 º' -
h
.
Nature and Amount o
f Compensation, 1521
(1) In General, 1521
..
. (II) Deductions and Forfeitures, 1524
(III) Additional or Extra Compensation, 1526
(Iv) Damages in Lieu o
f Compensation, 1528,
i. Accounting and Settlement; Payment; Release, 1531
f-
1182 [31 Cye. PIPINCIPAL AND AG EVT
(1
)
In General, 1531 -
(II) Recovery Back o
f Payments by Principal, 1532
3











(II) Termination of Agency, 1538
(III) Illegality of Transaction, 1539
(iv) Fraud and Misconduct, 1539
(A) In General, 1539
(B) Failure to Keep and Render Accounts, 1541






. Agent's Lien, 1541
a





. Agent's Right o
f Stoppage In Transitu, 1545
C
. Liability o
f Agent to Third Person, 1545
1
. On Contract, 1545
a
. Unauthorized Contracts, 1545
(1) In General, 1545
(II) Non-Eristing or Incompetent Principal, 1548




(iv) Contracts Such as Would Not Bind Principal if
Authorized, 1550'.
(v) Ratification by Principal, 1550
(v1) Damages, 1551
• * > . .
b
.
Authorized Contract, 1552 -
(1
)
Where Principal Is Disclosed, 1552
(A) In General, 1552.**





(D) Failure to Bind Principal, 1554
(E) Liability of Agent of Foreign Principal, 1555
º (II) Where Principal Is Undisclosed, 1555
2
. In Tort, 1559 -
• * * *
-
a
. In General, 1559
b
. Non-Feasance, 1559
c. Misfeasance and Malfeasance, 1560
- d
. Liability o
f Agent For Misfeasance and Malfeasance of
. . . . - Subagent, 1563
- - - -
D
,
Liability of Third Person to Agent, 1563
-
1
. On Contract, 1563 º
a
.
Where Principal Is Disclosed, 1563" ; b. Where Principal Is Undisclosed, 1564
-
c. Money Paid Under Mistake of Fact or on Illegal Contract, 1565
'' ( d. Defenses, 1565 . . .
(1) In General, 1565
(II) Counter-Claim Against Principal, 1565
2
. In Tort, 1565 º -
a
. In General, 1565 - -
b
. For Procuring Agent'a Discharge, 1565
c. For Injury to Principal's Property, 1566
E
. Liability o




PIPINCIPAL AAWD AG ENT [31 Cye.] 1183




(II) Unauthorized Contract, 1567
(A) General Rule, 1567
(B) Acts in Emergencies, 1569
(III) Illegal Contract, 1570
(IV). Where Credit Is Given Exclusively to Agent, 1570
(v) Agent Having or Representing Adverse Interest, 1571
(A) Individual Interest o
f Agent, 1571
(b) Agent Acting For Both Parties, 1572
(1) In General, 1572






) Simple Contract, 1574 - ... º.º. I dº. ... 1
(II) Contracts Under Seal, 1576. . . . . . .
(III) Negotiable Instruments, 1577
(IV) Election to Hold Agent or Principal, 15
(A) In General, 1578 * * -






and Agent, 1580 -
…
2
. In Tort, 1581 … . .
Torts Specially Authorized, 1581
Torts Within Course of Employment, 1582
Torts Outside Course o







f Agent, 1586 - 1. ... . .
Torts b
y Agent For Both Parties, 1587
Torts o
f Subagent, 1587 . . . -
3
. For Declarations, Statements, and Admissions o
f Agent, 1587
4
. Notice to Agent as Affecting Principal, 1587
a
.




f Notice as Regards Materiality and Source, 1592
c. Time o
f Receiving Notice, 1592
(1
) During Agency, 1592
(II) Prior to Agency, 1593




Where Presumption Is That Agent Willº, Not Inform. His




(II) Collusion Between Agent and Third Person, 1596
e
. Notice to Subagent, 1597, -
f. Notice to Agent For Both Parties, 1597 \, ...
F. Liability of Third Person to Principal, 1597
1
. On Contract, 1597
a
. Disclosed Principal, 1597.
(I) In General, 1597
(II) Defenses and Equilies, 1598
b




(II) Contracts of Sale, 1599
(III) Contracts For Transportation, 1600
(iv) Written Contracts; Sealed Contracts; Negotiable
Instruments, 1600
(v) Defenses and Equities, 1601
.
(A) In General, 1601
1184 [31 Cyc] PRINCIPAL AND AGENT
(b) Set-Off and Counter-Claim, 1601
.; (1) General Rule, 1601
(2) Limitation of Rule, 1602
C. Fraud of Agent as Defeating Liability, 1603
d. Payment to Agent as Discharging Liability, 1603
(i
) Where Agency Is Disclosed, 1603
(n) Where Agency Is Undisclosed, 1604
e. Money or Property Wrongfully Disposed o
f by Agent, 1605
(i) In General, 1605
(n) Right to Follow Trust Funds or Property, 1605
(m) Indicia of Authority or Oumership, 1607
2
. In Tort, 1607
a. Generally, 1607
b. Causing Loss o
f Agent's Service, 1608
IV. ACTIONS, 1608
A. Form o
f Action ; Remedies, 1608
1
. Actions by Principal Against Agent, 1608
a. In General, 1608
b. Accounting, 1609
(i) In Equity, 1609
(ii) At Law, 1613
2
. Actions by Agent Against Principal, 1613
a. In General, 1613
b. Suite For Accounting, 1613
3
. Action by Third Party Against Agent, 1614
B. Conditions Precedent, 1616
1





f Action by Principal or Agent or Both, 1618
a. In General, 1618
b
. Actions on Agent's Contracts, 1619
(i) General Rxde, 1619
(it) Agent Having Lien or Beneficial Interests, 1621





(v) Negotiable Instruments, 1622
c. Actions Relating to Real Estate, 1622
d. Actions After Termination o
f Agency, 1622
2. Joinder of Plaintiffs, 1622
a. In General, 1622 '
b. Under Code Provisions, 1623
c. Accounts and Accounting, 1623
3





. Complaint or Bill, 1625
a. In General, 1625
b. Actions by Third Persons Against Principal, 1626
(i) Averments as to Agency, 1626
(n) Charging Notice or Knowledge Obtained b
y
Agent, 1623
(m) Alleging Ratification o
f Agent's Unauthorized Acts, 1628
c. In Action by Principal Against Agent, 1628
(i
) Equitable Suit For Accounting, 1628
(a) In General, 1628
(b) Prior Demand For an Accounting, 1629
(c) Property or Money in Hands of Defendant, 1629
PRINCIPAL AND AGENT [31 Cyc] 1185
(n) Actions at Law, 1629
(a) Averring Prior Demand of Payment, 1629
(b) Allegation That Contract Was in Writing, 1630
(c) Charging Agent With Personal Liability For
Advances in Excess of Commissions Earned, 1630
(d) Charging Agent With Value of Goods Sold in
Violation of Instructions, 1630
(e) Charging Agent With Negligence and Consequent
Injury, 1630
2. Plea or Answer, 1630
a. In General, 1630
b. Admissions, 1632
c. Cross Bill, 1632
d. Affidavit of Defense, 1632
3. Demurrer or Exception, 1633
4. Amendment of Pleadings, 1633
5. Bills of Particulars, 1633
6. Issues, Proof, and Variance, 1633
a. Issues, 1633
b. Matters to Be Proved, 1634
(i) Agency, 1634
(n) Demand Before Suit Brought, 1634
C. Evidence Admissible Under Pleadings, 1634
(i
) In General, 1634
(il) Bill or Complaint, 1634




f Agent's Authority, 1635
(ill) Plea or Answer, 1635
(a) In General, 1635
(b) As to Act of Agent, 1635




) In General, 1636
(n) As to Acts Done or Knowledge Obtained b
y Principal, 1637
(in) Failure of Proof, 1638
E. Evidence, 1638
1






(a) In General, 1638





f Agent, 1639 ,
(a) In Cases of General Agency, 1639
(b) In Cases of Special Agency, 1639
(iv) Extent o
f Authority, 1640
(a) In General, 1640
(b) A uthority to Convey Land, 1640
(c) Authority to Receive Payment For Principal, 1640
(1) In General, 1640




(a) In General, 1641
(b) When Act in Excess or Misuse of Authority, 1642
(vn) Estoppel o
f Principal to Deny Authority of Agent, 1642
1186 [81 Cyc] PRINCIPAL AND AGENT
(vin) Time of Execution of Power of Attorney, 1642
(ix) As to Whom Credit Is Extended, 1642
b. Burden of Proof, 1643
(i









(1) In General, 1644
(2) Authority to Sell and Convey Land, 1645
(3) Authority to Make Lease, 1645
(4) A uthority to Receive Payment, 1645
(a) In General, 1045
(b) In Anything Other Than Money, 1646
(5) Authority to Compromise Claim, 1646
(6) Authority to Employ, 1646
(7) Authority to Purchase, 1646
(8) Authority to Sell on Credit, 1647




(g) To Charge Principal With Knowledge Obtained by
Agent Before Agency Existed, 1648
(h) To Charge Agent Personally, 1648
(l
) To Enable Utidisclosed Principal to Sue on Con
tract Made by Agent, 1648
(j
)
To Exonerate Principal From Liability, 1648
(k) To Exonerate Agent From Liability, 1648
(l) To Show Fairness of Transaction Between Princi
pal and Agent, 1649
(n) In Partiadar Actions, 1649
(a) Actions For Accounting, 1649
(1) In General, 1649
(2) Disbursements on Account o
f Principal, 164S
(b) Actions For Negligence or Misconduct ofAgent, 1649
(c) Actions For Compensation, 1650
2
. Admissibility, 1(550
a. In General, 1650
(i
) To Prove Agency or Authority, 1650
(a) In General, 1050
(b) Testimony o
f Agent, 1051
(1) As to Fact of Agency, 1051
(2) As to Extent of Authority, 1052




(1) As Against Principal, 1652
(a) General Rule, 1652
(b) In Support of Other Evidence, 1655
(c) To Prove Belief and Holding Out by
Agent, 1655
(2) As Against Agent, 1656
(3) As Agai?ist Principal Suing Upon Con
tract, 1656
(d) Declarations and Admissions o
f Principal, 1656
(e1 TierlaraliQns of Other Persons^ J 656
PRINCIPAL AND AGENT [81 Cyc] 1187
(1) In General, 1G50
(2) Other Agents, 1656
(f) Communications Between Principal and Agent, 1656
(g) Communications Between Third Person and
Agent, 1657
(h) Instructions to Agent, 1657
(1) By Principal, 1657
(2) By Other Persons, 1658
(i
) Documentary Evidence, 1658
(j) Parol Evidence, 1658
(1) In General, 1658
(2) To Vary or Explain Contract Made by
Agent, 1658
(a) Contracts Under Seal, 1658
(b) Simple Contracts, 1658
aa. To Charge Principal, 1658
bb. To Enable Principal to
Sue, 1660
cc.
' To Charge Agent Person
ally, 1660
del. To Exonerate Agent From
Liability, 1660
(k) Circumstantial Evidence, 1661
(1) In General, 1661
(2) Acts o
f Agent, 1662
(a) In General, 1662
(b) For Another Principal, 1663
(3) Recognition o
f Similar Transactions, 1663
(a) In General, 1663
(b) Necessity o
f Similarity of Acts, 1664
(4) Course o
f Dealing, 1664
(5) Special Authority For Single Act, 1664
(6) Authority o
f Similar Agents, 1664
(7) Custom o




(9) General Reputation, 1665
(10) Opinion o
f Witnesses, 1665
(n) To Prove Ratification, 1665
b. In Particular Action, 1665
(i) Actions For Accounting, 1665
(u) Actions For Negligence or Wrongful Acts of Agent, 1666
(in) Actions For Compensation, 1666







Weight and Sufficiency, 1667
F. Trial, 1670
1
. In General, 1S70
2. Province o
f Court and o
f Jury, 1670
a. General Rules, 1670
b. Particular Questions, 1672
(i) As to Existence of Agency, 1672
(n) As to Nature and Extent of Authority, 1674
(ill) As to Whom Agent Acted For, 1677
(iv) As to Ratification, 1677
1188 [31 Cyc] PRINCIPAL AND AGENT
3. Instructions, 1678




For Matters Relating to:
Agency as Disqualification:
To Act as Judge, see Judges, 23 Cyc. 580.
To Act as Justice of the Peace, see Justices of the Peace, 2.4 Cyc. 492.
To Take Acknowledgment, see Acknowledgments, 1 Cyc. 555.
To Take Deposition, see Depositions, 13 Cyc. 852.
To Testify as Witness, see Witnesses.
Agency as Excuse For Crime, see Criminal Law, and Cross-References
Thereunder, 12 Cyc. 70.
Agency Involved in Family Relation, sec Husband and Wife, 21 Cyc. 1234,
1238; Parent and Child, 29 Cyc. 1664.
Agency of Voluntary Association, see Associations, and Cross-References
Thereunder, 4 Cyc. 299.
Arbitrator as Agent, see Arbitration and Award, 3 Cyc. 625.
Attorney at Law, sec Attorney and Client, 4 Cyc. 932.
Auctioneer, see Auctions and Auctioneers, 4 Cyc. 1040.
Average Adjuster, see Shipping.
Bank as Agent, see Banks and Banking, 5 Cyc. 493.
Broker, see Factors and Brokers, and Cross-References Thereunder, 19
Cyc. 109.
Child as Agent For Parent, see Parent and Child, 29 Cyc. 1664.
Conversion by Agent:
As Embezzlement, see Embezzlement, 15 Cyc. 497.
As Larceny, see Larceny, 25 Cyc. 68.
Corporate Officers and Agents, see Corporations, and Cross-References
Thereunder, 10 Cyc. 1.
Cotenant as Agent, see Tenancy in Common.
Crime Committed by Agent:
Generally, see Criminal Law, and Cross-References Thereunder, 12 Cyc. "0.
Embezzlement, see Embezzlement, 15 Cyc. 497.
Larceny, see Larceny, 25 Cyc. 26.
Crime Committed Through Agent, see Criminal Law, and Cross-References
Thereunder, 12 Cyc. 70.
Embezzlement by Agent, see Embezzlement, 15 Cyc. 497.
Factor, see Factors and Brokers, 19 Cyc. 141.
Fraudulent Conveyances Between Principal and Agent, see Fraudulent
Conveyances, 20 Cyc. 486.
Gifts Between Principal and Agent, sec Gifts, 20 Cyc. 1198, 1233.
Husband as Agent for Wife, see Husband and Wife, 21 Cyc. 1417.
Insurance Agents and Brokers, see Insurance, and Cross-References There
under, 22 Cyc. 1380.
Joint Tenant as Agent, sec Joint Tenancy, 23 Cyc. 490.
Larceny by Agent, see Larceny, 25 Cyc. 26.
Managing Owner of Vessel as Agent, see Shipping.
Master and Servant, see Master and Servant, 26 Cyc. 941.
Master of Vessel as Agent, see Shipping.
Mercantile Agency, see Mercantile Agencies, 27 Cyc. 473.
Officer of Vessel as Agent, see Shipping.
Officers:
Private Officer as Agent, see Associations, 4 Cyc. 299; Corporations,
and Cross-References Thereunder, 10 Cyc. 1.
Public Officer as Agent, see Officers, and Cross-References Thereunder,
29 Cyc. 1356.
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For Matters Relating to— (continued)
Parent as Agent For Child, see Parent and Child, 29 Cyc. 1654.
Partner as Agent, see Partnership, 30 Cyc. 477.
'
Part-Owner of Vessel as Agent, see Shipping.
Powers Under Statute of Uses, see Powers, ante, p. 1033.
Ship Brokers, see Shipping.
Ship's Husband or Agent, see Shipping.
Statute of Frauds as Affecting Agency Contracts, see Frauds, Statute of,
20 Cyc. 172.
Supercargo as Agent, see Shipping.
Tenant in Common as Agent, see Tenancy in Common.
Trustee, see Trusts.
Usurious Transactions By or Between Principal and Agent, see Usury.
War as Terminating Agency, see War.
Warehouseman as Agent, see Warehousemen.
Wharfinger as Agent, see Warehousemen ; Wharves.
Wife as Agent For Husband, see Husband and Wife, 21 Cyc. 1662.
I. THE RELATION.
A. Definition and Nature — I. In General. Agency in its broadest sense
includes every relation in which one person acts for or represents another by his
authority.1 In the more restricted sense in which the term is used in the law of
principal and agent, agency may be defined as the relation which results where
one party, called the principal, authoriz es another, called the agent, to act for him
in business dealings with third persons.3 Agency is a representative relation. Its
1. State v. Hubbard, SS Kan. 797, 801, 51
Pac. 290, 39 L. R. A. 860.
Definitions of agent arcc "A person em
ployed by another to act for him." Anderson
L. Diet, [quoted in Crowley v. Sumner, 97
III. App. 301, 304]. , ."
One who undertakes to manage some affair
to be transacted for another by his authority
on account of the latter who is called the
principal, and to render an account of it."
Bouvjer L. Diet, [followed in Equitable Prod
uce, etc., Exch. v. Keyes, 67 111. App. 460,
462). ,
"A person duly authorized to act on behalf
of another, or one whose unauthorized act
has been duly ratified." Evans Agency (Ewell
ed. ), § 1 [quoted in Metzger v. Huntington,
139 Ind. 501, 520, 37 N. E. 1084, 39 N. E.
235; Flesh v. Lindsay, 115 Mo. 1, 18, 21 S. W.
907, 37 Am. St. Rep. 3741.
"A representative vested with authority,
real or ostensible, to create voluntary primary
obligations for his principal, by making con
tracts with third persons, or by making prom
ises or representations to third persons cal
culated to induce them to change their legal
relations." HufTcut Agency (2d ed. ), | 6,
[quoted in Clark <
fc
S. Agency 3]." One who acts for or in the place of an
other, by authority from him." Webster Int.
Diet, [quoted in Wvnegar v. State, 157 Ind.
577, 579, 62 N. E. 38; State v. Hubbard, 58
Kan. 797, 801, 51 Pac. 290, 39 L. R. A. 860]." One who acts for, or in place of, another,
denominated the principal, in virtue of power
or authority conferred by the latter, to whom
an account must be rendered." Rowe v. Rand,
111 Ind. 206, 210, 12 N. E. 377.
" One who is employed by another to do
some act or transact some business on his
account." Katzenstein v. Raleigh, etc., R. Co.,
84 N. C. 688, 692 [citing Parsons Contr. p. 39;
Story Agency, § 3].
"One who derives authority from another
to do a certain act." Walton v. Dore, 113
Iowa 1, 84 N. W. 928 [citing Evans Princ.
& A. 11.
"A substitute, or a person employed to man
age the affairs of another." Adams v. Whit
tlesey, 3 Conn. 500, 567." The term agent is one of wide significa
tion." It may be said to apply to any one
who by authority performs an act for an
other." Wvnegar v. State, 157 Ind. 577, 579,
62 N. E. 38. But the mere fact that one
transacts business for another does not con
stitute him the latter's agent. Equitable
Produce, etc., Exch. v. Keyes, 67 111. App.
460.
Definitions of principal are : " One pri
marily and originally concerned, and who is
not an accessory, or auxiliary." Adams v.
Whittlesey, 3 Conn. 560, 567."
One who, being competent sui juris to do
any act for his own benefit or on his own
account, confides it to another person to do
for him." Cyclopedic L. Diet, [citing 1
Domat, bk. 1, tit. 15; Story Agency, § 3].
Personal mandate is a mandate whereby
one person appoints another his special agent,
or whereby one person gives
"
power to an
other to transact for him and in his name one






2. See authorities cited infra, this note.
Definitions of agency are: "A contract
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fundamental maxim is
,
Qui facit per alium facit per se. The agent represents,
acts for, and derives his authority from, another, his principal; he is an attorney,
standing in the place of his employer.3 The most characteristic feature of the
agent's employment is that he is employed primarily to bring about business rela
tions between his principal and third persons, and this power is perhaps the most
distinctive mark of the agent as contrasted with others, not agents, who act in
representative capacities.4 The relation of agent is normally contractual, since
it generally arises from a contract, either express or implied in fact, previously
entered into between the principal and the agent.5 In exceptional cases, however,
the elements of a contract are wanting. Thus the agent may undertake to act
for the principal without compensation, and enter upon the undertaking; and in
this event, although even as between the parties the relation of agency exists,
the contractual element of consideration is wanting.8 So the relation may arise
in certain cases by operation of law, as where an abandoned wife is invested by
law with a limited power to bind her husband in contract to third persons; and
in these cases none of the elements of a contract appear.7 And finally, even as
between the parties, the legal effects and consequences of agency may attach
where one person acts for another without authority or in excess of his authority,
and the latter subsequently ratifies the act."
2. Other Relations Distinguished — a. In General. Not infrequently con
tracts are so ambiguously drawn or the facts are such as to throw doubt on the
nature of the relation existing between parties alleged to be principal and agent.8
either express or implied by which one of
the parties confides to the other the manage
ment of some business to be transacted in
his name, or on his account, by which that
other a3sumcs to do the business, and to
render an account of it." 2 Kent Comm. 612
\approvcd in Ish v. Crane, 13 Ohio St. 574,
584].
"A legal relation, founded upon the express
or implied contract of the parties, or created
by law, by virtue of which one party,— the
agent — is employed and authorized to repre
sent and act for the other,— the principal —
in business dealings with third persons. The
distinguishing features of the agent are his
representative character and his derivative
authority." Mechem Agency, § 1 [cited in
Sternaman v. Metropolitan L. Ins. Co., 170
N. Y. 13, 21, 62 N. E. 763, 88 Am. St. Rep.
625, 57 L. R. A. 318]. And see Steele v.
Lawver, 47 Wash. 266. 91 Pac. 958.
Code definitions see'Cal. Civ. Code (1903),
§ 2295; Mont. Civ. Code (1895), § 3070;
N. D. Rev. Codes (1899), § 4303; S. D. Civ.
Code (1903), § 1650.
3. Sternaman v. Metropolitan L. Ins. Co.,
170 N. Y. 13, 02 N. E. 763, 88 Am. St. Rep,
625, 57 L. R. A. 318.
4. Central Georgia Land, etc., Co. P. Ex
change Bank, 101 Ga. 345, 28 S. E. 863;
Kingan c. Silvers, 13 Ind. App. 80, 37 N. E.
413, both holding that the relation of prin
cipal and agent cannot exist where neither
party has authority to bind or represent the
other in any transaction with third persons.
And see infra, I, A, 2.
5. See authorities cited supra, note 2. And
see infra, I, D, 1, a.
Consent of the parties is ordinarily es
sential to the creation of an agency. See in
fra, I, D, 1, a.
6. See infra, I, D, 1, b.
Duties of gratuitous agent to principal
see infra, 111, A.
7. bee infra, I, D, 2.
These cases may be regarded as quasi-
agencics. They bear the same relation to
true agency as quasi-contracts bear to true
contract.
8. See infra, I, P. '
9. See cases cited infra, this note.
Agent or borrower.— It not infrequently
happens that one person furnishes money for
the use of another under circumstances that
make it difficult to tell whether the latter is
appointed agent of the former or is a mere
borrower on his own account. See Krohn V.
Lambeth, 114 Cal. 302, 46 Pac. 164 (where
defendant agreed to furnish to a broker a cer
tain amount of money to be used in a pur
chase of a mine, which was to be conveyed to
a corporation to be formed, in which defend
ant was to have a certain share of the stock,
the money advanced to be repaid him from the
profits; and the broker purchased the mine
in accordance with the agreement, making a
cash payment thereon, which was furnished
by defendant, and executing his own note for
a deferred payment, defendant not being
known in the transaction with the seller;
and the court held that this was a loan by
defendant to the broker to enable him to buy
the mine, and it was to be repaid; it did not
make the broker defendant's agent, on whose
note defendant could be held liable as an un
disclosed principal) ; Central Georgia Land,
etc., Co. v. Exchange Bank, 101 Ga. 345. 28
S. E. 803 (where a bank advanced money to
a cotton buyer with which to pay for cotton
as he bought it, but neither party contem
plated that he should assume to act as agent
of the bank, or that the bank should have any
interest in his business or share any losses,
and it was held to be a loan and not an
[I
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In determining whether a contract or the conduct of the parties constitutes an
agency or some other relation, the court will as a rule give effect to the intention
of the parties; and the question is not governed by the name the parties them
selves give to the relation.10 But if the facts establish the relation of principal
and agent as a matter of law, the intention of the parties is immaterial, and the
character of the relation is not affected by any agreement of the parties that an
agency between them does not exist or that some other relation does exist."
b. Master and Servant. The relation of principal and agent and master and
servant are frequently confused. In general the principles governing the rights,
duties, and liabilities growing out of the two relations are the same, and to deter
mine whether a given relation is one of agency or of service is of no consequence.
This results from the fact that the law of principal and agent is an outgrowth and
expansion of the law of master and servant.12 Occasionally, however, and espe
agency) ; Spencer v. Mali, 87 111. App. 680
[affirmed in 186 111.363, 57 X. E. 1033] (hold
ing that where a single woman who has no
knowledge of business affairs appoints her
brother-in-law as her agent, who is skilled,
capable, and experienced, to conduct her busi
ness, and leaves to him its sole management
and control, and large profits are made, such
profits cannot be subjected to the payment of
his debts on the theory that as the property
was placed in the agent's hands with absolute
control of it the original capital Bhould be
considered as a loan to him, and the increase
caused by his skill should be subjected to the
payment of his debts) ; Van Sandt v. Dows,
63 Iowa 694, 19 X. W. 669, 50 Am. Rep. 759
[folloicinij Dows v. Morse, 62 Iowa 231, 17
X. W. 495] (where a contract was made
whereby one party was to furnish money to
be used by the other in the purchase of corn,
which was to be tlie property of the former,
marked with his name, and sold by him, he to
receive out of the sales his original invest
ment with eight per cent interest and one cent
a bushel on the Corn besides, the second party
to receive the balance and to guarantee the
first against loss in the transaction; and the
court held that the second party did not
receive this money as a borrower, but as an
agent, and he did not cease to l>e an agent
and become a borrower on investing it) ;
Hartshorne v. Thomas, 43 X. J. Eq. 419,
10 Atl. 843 (where a person was held to be
an agent rather than a borrower').
Agent or joint owner. —An agreement by
which one party agrees to ship to another,
for sale, his entire output during a season,
establishes between them the relation of prin
cipal and agent, and not joint ownership.
Erwell v. Coon, (X. J. Ch. 1900) 46 Atl. 580.
And see Factors and Brokers.
Agent or licensee. — In some cases permis
sion is granted by one person to another which
under different conditions may amount to a
mere license to do some act or acts on his own
responsibility (Murphv f. Emigration Com'rs,
28 X. Y. 134".holding that the licensing of the
owners or captains of steamboats, etc., to re
ceive the land passengers and their baggage,
and of persons to solicit emigrant passengers
and baggage for boarding-houses and trans
portation lines, by the commissioners of emi
gration, does not make the licensed persons
the agents of the commissioners, for whose
acts the commissioners can be held liable ) ,
or to a commission to the second party to act
as agent of the first on the responsibility of
his principal (Bingaman v. Hickman, 115 Pa.
St. 420, 8 Atl. 644, (1889) 17 Atl. 20, where
lien creditors by written agreement selected
three men as a committee to represent them,
authorized them to take possession of kaolin
mines on land bound by the liens, employ
men, purchase horses, etc., prepare for mar
ket and sell the kaolin, and appropriate the
proceeds in accordance with a scheme of dis
tribution adopted by the creditors and made
part of the agreement, which also fixed the
committee's compensation and reserved a right
to revoke their powers, and the court held
that this was not a mere license to work the;
mines, but was a contract of agency). Li
cense generally see Licenses, 26 Cyc. 593.
Agent or obligor.—An agreement, whereby
a physician was induced to locate at defend-
• ant's sawmill as a physician, that defendant
! would collect for him specified sums from its-
employees monthly, was an original obliga
tion to pay such sums, and not merely ait
:%agreement to collect and pay over as an
■agent. Texarkana Lumber Co. v. Lerinard,
(Tex. Civ. App. 1907) 104 S. W. 506.
i» -Agent or particeps criminis.— One who
i managed what he termed a " board of trade,"
■where he received money from plaintiff on
i representations that defendant, a firm of
. fcrokers, whose correspondent he was, would
purchase options on the Chicago board of
trade, a commission being taken and shared
by him and defendant, and he not pretending
to bargain either with plaintiff or defendant,
was not merely an agent of either party, but
a particeps criminis in the gambling enter
prise. Munns v. Donovan Commission Co.,
117 Iowa 516, 91 X. W. 789. And see Cos-
tracts, 9 Cyc. 465 et seq.; Gaming.
Municipal agents distinguished from mu
nicipal officers see Municipal Corpohations,
28 Cyc 586.
10. See infra, I, A, 2, d-g; I, D. 1, a.
11. See infra, I, A, 2, d-g; I, D, 1, a.
12. Kingan v. Silvers, 13 Ind. App. 80. 37
X. E. 413.
The word " servant " in its broadest mean
ing includes an agent. Agents aTe often de
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cially in the application of statutes using the word agent or servant, the distinction
may be controlling.13 The distinction between principal and agent and master
and servant is very difficult to define; the two relations are essentially similar,
and the real difference between them may be said to be one of degree only."
Several tests of agency have been suggested. Thus the agent has been said to
be employed in a capacity superior to that of the servant.15 Again he is said to
be clothed with greater discretion than the servant. The agent is to accomplish
a certain end, in general using his own discretion as to the means adopted, while
the servant is bound to perform his service in the manner commanded by the
master.16 But such distinctions are of doubtful utility, and must at most be
applied with reference to the facts of each case, for manifestly some servants have
large discretion, some agents little or none. Again the two relations are so closely
associated that the same person may act at one time or in one part of his employ
ment as an agent, and at another time or in another part of his employment as a
servant. The only essential distinction is that the agent is employed to establish
contractual relations between his principal and third persons, the servant is not.
Rather the servant deals with things, or if he deals with persons it is not to bring
about contractual relations. If a servant contracts for his employer with third
persons he is in so far an agent; otherwise not.17
called agents. Kingan v. Silvers, 13 Ind. App.
80, 37 N. E. 413, 410. Servant defined see
Master and Servant, 26 Cyc. 965. The
words " agents " and " servants " in a gen
eral sense both apply to persons in the service
of another. Turner v. Cross, 83 Tex. 218, 228,
18 S. W. 578, 15 L. R. A. 262. And see People
c. Treadwell, 69 Cal. 226, 235, 10 Pac. 502.
Compare Rich v. Austin, 40 Vt. 416. Indeed
it has been said that in legal essence there
is no difference between the relation of master
and servant and that of principal and agent,
the terms " servant " and " agent " being fun
damentally interchangeable, and the distinc
tion between them evidential only. Brown v.
German-American Title, etc., Co., 174 Pa. St.
443, 451, 34 Atl. 335 [citing 28 Am. L. Rev. 9
(article by C. C. Allen) ; 4 Harvard L. Rev.
345, and 5 Harvard L. Rev. 1 (articles by
O. W. Holmes, Jr.)].
13. See cases cited infra, this note, and
passim, this section.
Penal statutes referring to servants will
not be so construed as to applv to agents.
Reg. v. Walker, 8 Cox C. C. 1, 'Dears. & B.
600, 4 .Tur. N. S. 465, 27 L. J. M. C. 207, 6
Wlcly. Rep. 505; Reg. v. Goodbodv, 8 C. & P.
665,* 34 E. C. L. 951; Rex v. Carr, R. & R.
148. However, a statute defining embezzle
ment by an agent has been held to apply to
any kind of officer, agent, attorney, clerk,
servant, or employee, if the employment be of
a character necessarily to involve confidence
and to afford the opportunity to commit the
offense complained of. Wynegar v. State, 157
Ind. 577, 62 N. E. 38. See Embezzlement,
15 Cvc. 496 et seq. Compare People v. Tread-
well.* 69 Cal. 226, 235. 10 Pac. 502, 508;
Territorv v. Maxwell, 2 N. M. 250, 262 [oiting
1 Wharton Cr. L. § 1022].
Statutes making stock-holders of corpora
tions personally liable for wages due a
laborer or servant will not be construed so
as to include an agent. See Corporations,
10 Cyc. 690.
14. Merritt v. Hubcr, 137 Iowa 135, 114
N. W. 627, where it is said that the true
distinction is to be found in the nature of
the service to be performed and the manner
of its performance.
15. Kingan v. Silvers, 13 Ind. App. 80, 37
N. E. 413; Flescb. v. Lindsav, 115 Mo. 1, 21
S. W. 907, 37 Am. St. Rep' 374; Wakefield
v. Fargo, 90 N. Y. 213; 1 Blackstone Comm.
427. And see People v. Treadwell, 69 Cal. 226,
10 Pac. 502.
16. Alabama.— Gibson P. Snow Hardware
Co., 94 Ala. 346, 10 So. 304.
Georgia.— McCroskey v. Hamilton, 108 Ga.
640, 34 S. E. Ill, 75 Am. St. Rep. 79.
Xeio Mexico.— See Territorv v. Maxwell, 2
N. M. 250 [citing 1 Wliart. Cr. L. § 1022].' South Dakota.— See Foster v. Charles
Betoher Lumber Co., 5 S. D. 57, 58 N. W. 9,
49 Am. St. Rep. 859, 23 L. R. A. 490.
United States.— Singer Mfg. Co. v. Rahn,
132 U. S. 518, 10 S. Ct. 175, 33 L. ed.
440.
England.— Reg. v. Walker, 8 Cox C. C. 1,
Dears. & B. 600, 4 Jur. N. S. 465, 27 L. J.
M. C. 207, 6 Wkly. Rep. 505.
See 40 Cent. Dig. tit. " Principal and
Agent," 8 4.
17. California. — People v. Treadwell, 69
Cal. 226, 10 Pac. 502.
Indiana. — Kingan v. Silvers, 13 Ind. App.
80, 37 N. E. 413.
Louisiana. — Lochte v. Gel6, McGloin 52.
Maine.— Gardner v. Boston, etc., R. Co., 70
Me. 181.
North Carolina. — Moore v. Tickle, 14 X. C.
244, holding that the relation of agency can
not be inferred from the relation of master
and servant ; and that a groom is a mere serv
ant, not the general agent, of the owner of a
horse.
Pennsylvania.— Morrow v. Tunkhannock
Ice Co., 211 Pa. St. 445, 60 Atl. 1004 (where
plaintiff was employed to sell ice for defend
ant for five years at a commission of one dol
lar per car, and had performed some service,
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e. Employer and Independent Contractor. The liability of an employer for the
acts and contracts of one employed to work for his interests often turns on the
distinction between agent or servant on the one hand, and independent contractor
on the other. For the acts of the agent 18 or servant 19 within the scope of his
employment the employer is in general liable; for the acts of the independent
contractor in general he is not.20 In so far as the employer retains the right of
general control and management of the work, he makes the employee his agent
or servant; 21but in so far as the employer leaves the choice of means and methods
to the employee, he makes him an independent contractor.32 The independent
contractor, like the agent, undertakes to accomplish a certain end. In' the work
to be done and the means to be adopted to attain the end he is
,
even more than
the agent, free from the control and direction of the employer. As a rule his acts
are his own, his contracts are his own, and for them he, and not the employer, is
responsible.23 So far as the employer is concerned, the independent contractor,
the employment was one of agency, not of
service; that as he had contracted no busi
ness relations with third persons he had en
tirely failed to perform as agent, and hence
was entitled to no compensation) ; The Port
land v. Lewis, 2 Serg. & R. 197.
Texas.— Turner v. Cross, 83 Tex. 218, 18
S. W. 578, 15 L. R. A. 262.
Canada, — Violett v. Sexton, 14 Quebec
K. B. 360.
See 40 Cent. Dig. tit. " Principal and
Agent," § 4. And see supra, I, A, 1
.
18. See infra, III, E.
10. See Master and Servant, 26 Cyc.
1518 et seq.
20. See Master and Servant, 26 Cyc. 970,
1552 et seq.
21. See Master and Servant, 26 Cyc.
1547.
Right of supervision.— The fact that the
employer retains the right to make daily
supervision and approval of the work does not
necessarily render the employee an agent or
servant. Casement v. Brown, 148 U. S. 615,
13 S. Ct. 672, 37 L. ed. 682. And see Master
and Servant, 26 Cyc. 1549.
22. Lawrence c. Shipman, 39 Conn. 586
(holding that where, by the terms of the con
tract, the employee was to accomplish a cer
tain specified result, the choice of means and
methods and details being left. to him, he was
an independent contractor, and not an agent
or servant) ; Kirby v. Lackawanna Steel Co.,
109 N. Y. App. Div. 334, 95 N. Y. Suppk 833
(where the owner of a manufacturing plant
agreed to keep up and operate the plant, and
to run it entirely to manufacture defendant's
work as directed by defendant, and defendant
was to direct as to the number of men em
ployed, the work they should do, and the
wages they should receive, and was to pay all
wages and expenses of running the plant, but
not to hire or discharge employees, and it
was held that the relation was not one of
principal and agent, but the owner of the
works was an independent contractor ).
An independent contractor is one who, exer
cising an independent employment, contracts
to do a piece of work according to his own
methods and without being subject to the con
trol of his employer, except as to the result of
his work. Powell r. Virginia Constr. Co., 88
Tenn. 692, 13 S. W. 691, 17 Am. St. Rep. 925.
To the same effect see Jensen v. Barbour, 15
Mont. 582, 39 Pac. 908. And see Master and
Servant, 2G Cyc. 970, 1540. Whether one is
an independent contractor or not depends
upon whether or not he is in an independent
occupation, representing the will of his em
ployer only as to the result of the work, and
not as to the means by which it is accom
plished. Barg v. Bousfield, 05 Minn. 355, 68
N. W. 45. To the same effect see Burns v.
McDonald, 57 Mo. App. 599.
23. California. — Kuhbnan !,'. Burns, 117
Cal. 461), 49 Pac. 585.
Colorado.— Atlas Lumber Co. v. Schenck, 2
Colo. App. 246, 29 Pac. 1137. •
Connecticut.— Lawrence v. Shipman, 39
Conn. 580.
Georgia.— Atlanta, etc., R. Co. v. Kimberlv,
87 Ga. 161, 13 S. E. 277, 27 Am. St. Rep.
231.
Louisiana.- — Camp v. St. Louis Church, 7
La. Ann. 321.
Massachusetts.— Pearl v. West End St. R.
Co., 176 Mass. 177, 57 N. E. 339, 49 L. R. A.
826.
Missouri. — Crosno v. Bowser Milling Co.,
106 Mo. App. 236, 80 S- W. 275; Dellecella
v. Harmonie Club, 34 Mo. App. 179. .
New York.— Higgins v. Watervliet Turn
pike, etc., Co., 46 N. Y. 23, 7 Am. Rep. 293;
Starrs v. Utica, 17 N. Y. 104, 72 Am. Dec.
437; Kelly v. Mayor, 11 ST. Y. 432; Pack v.
Mayor, 8 N. Y. 222; Kirby iv Lackawanna
Steel Co., 109 N. Y. App. Div. 334, 95 N. Y.
Suppl. 833.
Oregon. — Simmonds v. Wrightman, 36
Oreg. 120, 58 Pac. 1100.
Pennsylvania.— Painter v. Pittsburgh, 46
Pa. St. 213; Wayne i>.Johnson, 1 Phila. 503,
holding that the employment of a contractor
to do a piece of work does not render him
an agent, nor authorize him to pledge the
credit of the employer, even for purchases
necessary to complete the job.
Tennessee. — Powell v. Virginia Constr. Co.,
88 Tenn. 692, 13 S. W. 691, 17 Am. St. Rep.
925.
Vermont.— Ladd v. Grand Isle, 67 Vt. 172,
31 Atl. 34.
United States.— Casement i". Brown, 148
U. S. 615, 13 S. Ct. 072. 37 L. ed. 582; New
Orleans, etc., R. Co. »; Hanning. 15 Wall. 649,
21 L. ed. 220; Robbins r. Chicago, 4 Wall.
[I
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like the servant, deals with things, but, unlike the servant, he uses his own discre
tion, and on his own account deals with persons and makes contracts.1 1 One may
be an agent, and not an independent contractor, though he is paid according to
the amount of work accomplished.-5
d. Trusteeship.26 While agency is a trust relation demanding of the agent
undivided loyalty and fidelity to the interests of the principal confided to his
charge,27 it differs in many respects from any recognized class of trusts.29 In the
ordinary agency the title to any property involved, and usually to all the proceeds
of the agency, remains in the principal, and the agent acts in the name of the
principal; 2U in a trust the legal title is in the trustee, and he acts in his own name.30
Agency may in general be revoked at any time; 31 a trust can ordinarily be ter
minated only by the fulfilment of the purposes of the trust.32 It is the business
of the agent to make contracts binding his principal to third persons ; 33 a mere
trustee cannot render either the creator of the trust or the beneficiary liable to
third persons.34 In this, as in the case of other relations that are sometimes diffi
cult to distinguish from agency, the courts will construe the contract so as to give
effect to the true intent of the parties, notwithstanding the name they may have
given to their relation in the contract.35
657. 18 L. ed. 427; Central Truat Co. v.
Bridges, 57 Fed. 753, 6 C. C. A. 539.
England.— Steel v. Soutn-Eastern R. Co.,
16 C. B. 550, 81 E. C. L. 550; Knight c.
Fox, 5 Exch. 721, 14 Jur. 963, 20 L. J. Exch.
9, 1 Eng. L. & E. 477.
See 40 Cent. Dig. tit. " Principal and Agent,
I 5.
24. Atlas Lumber Co. v. Schenck, 2 Colo.
App. 246, 29- Pac. 1137 (where it was said
that while the independent contractor, like
the agent, enters into contractual relations
with third persons, it is entirely on his own
account ; he is not. like the agent, author
ized to make any contracts for the employer,
or in his name; if he does this, and in so
far as he does, he becomes an agent) ; John
ston v. Dahlgren, 48 X. Y. App. Div. 537, 62
N. Y. Suppl. 1115.
25. Crosno e. Bowser Milling Co., 106 Mo.
App. 236. 80 S. W. 275.
26. See, generally, Tbusts.
27. See infra, III, A, 1.
28. YVeer v. Rand, 8S 111. 490 (where it
was held that from the fact that one person
reposes confidence in another, and that that
other acts as a confidential adviser and agent,
and finally becomes a debtor, it by no means
follows that the relation of trustee and
cestui que trust exists. Thus where one per
son employs another as agent, loans money
or sells property on credit, a trust is imposed,
but such transactions have never been con
sidered by the courts as falling within any
recognized class of trusts. If one puts prop
erty into the hands of another to manage
for him, the relation is that of principal and
agent, although had one person conveyed prop
erty to another for the benefit of a third a
trust would have been created) ; Hartlev r.
Phillips, 198 Pa. St. 9, 47 Atl. 929.
29. Rowe v. Rand, 111 Ind. 206, 12 X. E.
377 (holding that one who is employed by
the purchasers at a sheriff's sale to dispose
of the goods for them, and who deposits the
proceeds of sales made from time to time
in bank to his account as " trustee," using
the word " trustee " because he has another
account with the bank as " agent," is never
theless only an agent, and not a trustee, as
to the fund so deposited); Tavlor r. Davis,
110 U. S. 330, 2 S. Ct. 147, 28 L. ed. 163.
And see infra, II. C; III, A, 4.
30. Rowe v. Rand, 111 Ind. 206, 12 X. E.
377; Taylor v. Davis, 110 U. S. 330, 4 S. Ct.
147, 28 L. ed. 163.
31. Flaherty t. O'Connor, 24 R. I. 587, 54
Atl. 376, where this power of revocation was
made a test to determine whether the rela
tion was one of agency or trust. And see
infra, I, G, 1, b, (I), (a).
32. Lyle v. Burke, 40 Mich. 499, wher« it
was held, per Cooley, J., that an instrument
placing in the hands of defendant a fund to
be used and expended for the support of the
maker of the instrument and his sister during
their lives, and to be thereafter divided by
defendant among the maker's heirs then in
being, created a trust and not a mere agency
revocable by the maker's death. See also
Kraft v. Xeuffer, 202 Pa. St. 558, 52 AtL
100.
However, the creator of the trust may re
serve the right of revocation. Van Cott r.
Prentice. 104 N. Y. 45, 10 N. E. 257.
33. Taylor v. Davis, 110 U. S. 330. 28
L. ed. 163. And see supra, I, A, 1.
34. Shepard v. Abbott, 179 Mass. 300, 60
X. E. 782 (holding that where a mortgagee
placed the money for which the mortgage was
given in the hands of the brofter through whom
the loan was negotiated, to be paid out for
building material on the order of the mort
gagor, the broker was not an agent of the
mortgagee so as to bind him by accepting a
bill of exchange drawn by the mortgagor on
the broker as trustee of the fund) ; Taylor
V. Davis, 110 U. S. 330, 28 L. ed. 163.
35. Viser r. Bertrand, 16 Ark. 296 (hold
ing that an instrument appointing, for a
valuable consideration, one B "a trustee,
to perform all the duties I ought to perform
in the premises, and to hire out and appro
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e. Partnership.36 Partnership is a branch of the law of principal and agent,,
each partner having authority in partnership affaire to act as principal for him
self, and as agent for the other partners, and this is the most certain test of part
nership.37 An agent, on the other hand, does not act for himself, but for his prin
cipal alone.38 In general, an agreement to share profits raises a presumption of
partnership, while vesting title to the property which forms the subject-matter
of the agreement in one of the parties, or sharing profits but not losses, is signifi
cant of an intent to create an agency.38 But these presumptions are by no means
conclusive. The early English rule that sharing profits and losses was the test
of partnership 10 was generally followed by early American cases, and is still
adhered to in some of the states.41 But this rule has been overruled in England,"
and apart from this it has always been recognized that an agreement to share
profits as profits is to be distinguished from an agreement to share in profits as
compensation for services. The former creates a partnership, the latter an agency,
unless there is added the grant of the rights, powers, and duties incident to a
partnership." As between the parties themselves it is purely a question of inten
hired, to the benefit of said Mary E. B. Viser,
and lier daughter . . . as it appropriately be
longs, and hereby investing him [B]
with all the power I possess, by virtue of my
marriage," is merely a power founded on a
valuable consideration, and not a deed of
trust); Coggcshall v. Coggeshall, 2 Strobh.
(S. C.) 51 (holding that where a son, by an
unsealed instrument, promised for a valu
able consideration to pay his mother a- eer?-
tain sum of money in annual instalments,
with a proviso in case of her death, etc., and
constituted a third person holder of the agree
ment during her life to perform the trusts
therein contained, such third person is an
agent, and not a trustee) See also Cleghorn
r. Castle, 13 Hawaii 180; Weer v. Gand. 88
111. 490; Kraft r. Xeuffer. 202 Pa. St. 558,
52 Atl. 100; Hartlev v. Phillips. 1!)8 Pa. St.
!)
,
47 Atl. 929; Flaherty v.. O'Connor, 24
R. I. 587, 54 Atl. 37(i; Rich o. Austin, 40
Vt. 416.
36. See, generally, Partnership, 30 Cvc.
334.
37. Person v. Carter, 7 N. C. 321. See also
Beecher v. Bush, 45 Mich. 188, 7 X. W. 785,
40 Am. Hep. 465 ; Vosbeck v. Kellogg, 78
Minn. 170, 80 X. W. 957; Parchen v. Ander
son, 5 Mont. 438, 5 Pac. .588, 51 Am. Rep.
05; Eastman v. Clark. 53 X. H. 270, 10 Am.
Rep. 192; Holme v. Hammond, Ij. R. 7 Exch.
218, 41 L. J. Exch. 157. 20 Wklv. Rep. 747;
Cox v. Hickman, 9 C. B. X. S. 47, 99 E. C. L.
47. 8 II. L. Cas. 2G8, 11 Eng. Reprint 431, 7
Jur. X. S. 105, 30 L. J. C. P. 125, 3 L. T.
Rep. X. S. 185, 8 Wkly. Rep. 754.
38. Person ». Carter, 7 X. C. 321. And
see infra, III, A, 1.
39. Connecticut — Parker i: Canfield, 37
Conn. 250, 9 Am. Rep. 317.
Illinois.— Fongner v. Chicago First Xat.
Bank, 141 111. 124, 30 X. E. 442.
Indiana.— Ellsworth v. Pomeroy, 20 Ind.
158.
Iowa.— Price r. Alexander, 2 Greene 427,
52 Am. Dec. 520.
Eupland. — Cox v. Hickman, 9 C. B. X. S.
47, 99 E. C. L. 47. 8 H. L. Cas. 268, 11 Eng.
Reprint 431, 7 Jur. X. S. 105, 30 U J. C. P.
125, 3 L. T. Rep. X. S. 185, 8 Wklv. Rep. 754.
See 40 Cent. Dig. tit. " Principal and Agent,
§ 8
, 40. Waugh v. Carver, 2 H. Bl. 235.
41. Perry v. Butt. 14 Ga. 090.
When one puts in money and another serv
ices in a joint undertaking, no doubt the re
sult is a partnership. Brinkley i: Harkins,
48 Tex. 225. But see Hartshorae v. Thomas,
43 N. J. Eq. 419, 10 AO. 843, which holds
to the contrary even though the parties were
to share profits and losses.
42. Cox v. Hickman, 9 C> B. X. S. 47, 99
E. C. L. 47, 8 H. L. Cas. 268. 1 1 Eng. Reprint
431. 7 Jur. X. S. 105, 30 U. 3. C P. 125, 3
L. T. Rep. X. S. 185, 8 Wkly. Rep. 754, which
case has been generally followed in the United
States.
43. Reed r. Murphy, 2 Greene (Iowa) 574;
Price i\ Alexander, 2 Greene (Iowa), 427,
52 Am. Dec. 520; Buzard v. Greenville Bank,
67 Tex. 83, 2 S. W. 54, 60 Am, Rep. 7.
That sharing in profits as compensation
for services constitutes an agency and not a
partnership is held in Stafford V. Sibley, 106
Ala. 1S9, 17 So. 324; Pulliam v. Schimpf,
100 Ala. 302,, 14 So. 488; Couch v. Wood
ruff, 03 Ala. 400; Moore v. Smith. 19 Ala.
774; Coward V. Clanton. 122 Cal. 451, 55
Pac, 147; Wheeler v. Farmer, 38 Cal. 203;
narrow f. St. George, 8 Colo. 592, 9 Pac.
791: Parker -v. Canfield, 37 Conn. 250, 9
Am. Rep. 317: I^oomis v. Marshall, 12 Conn.
69, 30 Am. Dec. 590: Padgett v. Ford, 117
Oa. 508, 13 8. E. 1002: Thornton v. Mc
Donald, 108 Ga. 3
,
33 S. E. 0SO: Mavfield v.
Turner. ISO III. '332, 54 X. E. 418: Grinton
v. Strong, 148 111. 587, 30 X. E. 559 [affirm
ing 45 111. App. 82] ; Fongner r. Chicago
First Xat. Bank, 141 111. 124, 30 X. E. 442;
Burton P. Goodspeod. 00 111. 237; Hefner v.
Palmer, 67 111. 101 : Xiehoff v. Dudley, 40
111. 400: Pierpont v. Lanphore. 104 III. App.
232; Allen v. Hudson, 78 111, App. 376;
Eibensehutz v. Wetten, 64 111. App. 017;
Stumph ■;. Bauer, 76 Ind. 157; Keiser v.
State, 5S Ind. 379 ; Emmons v. Xewman, 38
Ind. 372; Ellsworth r. Pomeroy, 20 Ind.
158; Macv v. Combs, 15 Ind. 469, 77 Am.
Dep. 103;" Johnson v. Carter, 120 Iowa 355,
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tion to be deduced from the contract itself.44 The intent, however, is to be
gathered, not from the name given by the parties to the relation, but from the
legal effect of the contract, or, if there is no contract, from the acts of the parties
and the character of the transaction.45
539, 67 N. W. 410; Porter v. Curtis, 96
Iowa 539, Co N. W. 824; Winter v. Pipher,
96 Iowa 17, 64 N. W. 663; Richards v. Grin-
nell, 03 Iowa 44, 18 N. VV. 668, 50 Am.
Rep. 727; Dows v. Morse, 62 Iowa 231, 17
N. W. 495 : Holbrook v. Oberne, 56 Iowa 324,
9 N. W. 291; Ruddick «?.Otis. 33 Iowa 402;
Krause v. Meyer, 32 Iowa 560; Partridge v.
Kingman, 130 Mass. 476; Com. v. Bennett,
118 Mass. 443; Pratt f. Langdon, 12 Allen
(Mass.) 544, 97 Mass. 97, 93 Am. Dec. 61;
Julio r. Ingalls, 1 Allen (Mass.) 41; Chand
ler v. Howland, 7 Gray (Mass.) 348, 66 Am.
Dec. 487; Holmes v. Old Colony R. Corp.,
5 Gray (Mass.) 58; Bradley v. White, 10
Mete. (Mass.) 303, 43 Am. Dec. 435; Denny
V. Cabot, 6 Mete. (Mass.) 82; Blanchard v.
Coolidge, 22 Pick. (Mass.) 151; Turner v.
Bissell, 14 Pick. (Mass.) 192; Cutler v.
Winsor, 6 Pick. (Mass.) 335, 17 Am. Dec.
385; Grozier p. Atwood, 4 Pick. (Mass.)
234; Baxter v. Rodman. 3 Pick. (Mass.)
435; Rice v. Austin, 17 Mass. 197; Stockman
v. Mitchell, 109 Mich. 348, 67 X. W. 336;
Canton Bridge Co. t\ Eaton Rapids, 107
Mich. 013, 65 N. W. 761; Child v. Emerson,
102 Mich. 38, 00 N. W. 292 ; Colwell v. Brit-
ton. 59 Mich. 350, 26 X. W. 538; Beecher v.
Bush, 45 Mich. 188, 7 N. W. 785, 40 Am.
Rep. 405 ; Wilcox V. Matthews, 44 Mich. 192,
0 X. W. 215; Morrison v. Cole, 30 Mich. 102;
Hinnan V. Littell, 23 Mich. 484; Rice v.
Longfellow Bros. Co., 78 Minn. 394, 81 N. W.
207: Davis v. Peterson, 59 Minn. 165, 60
N. W. 1007; Wass 1: Atwater, 33 Minn. 83,
22 X. W. 8; Gill V. Ferris, 82 Mo. 156;
Campbell p. Dent, 54 Mo. 325; Wiggins v.
Graham, 51 Mo. 17 ; Bruen v. Kansas City
Agricultural, etc., Fair Assoc., 40 Mo. App.
425; Parchen v. Anderson, 5 Mont. 438, 5
Pac. 588, 51 Am. Rep. 65; Eastman p. Clark,
53 N. H. 276, 16 Am. Rep. 192; Brundred
c. Muzzv, 25 N. J. L. 208; Perrine v. Han-
kinson, *11 N. J. L. 181; Elwell v. Com.,
(N. J. Ch. 1900) 46 Atl. 580; Richardson
p. Hughitt, 76 N. Y. 55, 32 Am. Rep. 267;
Smith r. Bodine, 74 N. Y. 30; Osbrey v.
Reimer. 51 N. Y. 630; Lewis v. Greider, 51
X. Y. 231; Merchants' Nat. Bank p. Barnes,
32 N. Y. App. Div. 92, 52 X. Y. Suppl. 786;
Heye v. Tilford, 2 X. Y. App. Div. 346, 37
X. Y. Suppl. 751 [affirmed i'
n
152 X. Y. 642,
46 X. E. 1148]; Conklin v. Barton, 43 Barb.
(X. Y.) 435; Hunt v. McCabe, 40 Misc.
(X. Y.) 461, 82 X. Y. Suppl. 661; Martin
1-. Riohl, 27 Misc. (X. Y.) 112, 58 N. Y.
Suppl. 141 ; Lansburgh v. Walsh, 12 Misc.
(X. Y.) 124, 33 X. Y. Suppl. 45; De Cordova
f. Powter, 1 X. Y. Suppl. 147 [affirmed in
123 X. Y. 645, 25 X. E. 954] ; Burckle i>.
Eckart. 1 Den. (X. Y.) 337: Vanderburgh V.
Hull, 20 Wend. (X. Y.) 70; Champion r.
Bostwick, 18 Wend. (X. Y.) 175, 31 Am.
Dec. 376: Lance r. Butler. 135 X. C. 419,
47 S. E. 488; Southern Fertilizer Co. 0.
Reams, 105 X. C. 283, 11 S. E. 467; Mauney
v. Coit, 86 X. C. 463; Harvey v. Childs, 28
Ohio St. 319, 22 Am. Rep. 387; McArthur
v. Ladd, 5 Ohio 514; Page v. Simpson, 188
Pa. St. 393, 41 Atl. 638; Rvder P. Jacobs,
182 Pa. St. 624, 38 Atl. 471; Haines' Estate,
176 Pa. St. 354, 35 Atl. 237;. Edwards v.
Tracy, 02 Pa. St. 374; Dunham v. Rogers,
I Pa. St. 255; Miller t\ Bartlet, 15 Serg.
6 R. (Pa.) 137; Blight p. Ewing, 1 Pittsb.
(Pa.) 275; Lowrv V. Brooks, 2 McCord
(S. C.) 421; Brown v. Watson, 72 Tex. 216,
10 S. W. 395; Goode v. McCartney, 10 Tex.
193; Texas, etc., R. Co. v. Smissen, 31 Tex.
Civ. App. 549, 73 S. W. 42 ; Heidenheimer f.
Walthew, 2 Tex. Civ. App. 501, 21 S. W.
981; Smith P. Burton, 59 Vt. 408, 10 Atl.
536; Clark v. ISmith, 52 Vt. 529; Mason v.
Potter, 26 Vt. 722; Kellogg v. Griswold, 12
Vt. 291; Bowman v. Bailey, 10 Vt. 170;
Ambler v. Bradley, 0 Vt. 119; Xicholaus r.
Thielges, 50 Wis." 491, 7 X. W. 341; Fora
V. Smith, 27 Wis. 261 ; Meehan v. Valentine,
145 U. S. 611, 12 S. Ct. 972, 36 L. ed. 835;
Thompson v. Toledo First Xat. Bank, 111
U. S. 529, 4 S. Ct. 689, 28 L. ed. 507;
Berthold v. Goldsmith, 24 How. ( U. S. ) 536,
16 L. ed. 762; Benedict p. Davis, 3 Fed. Cas.
Xo. 1,293, 2 McLean 347; Hazard p. Hazard,
II Fed. Cas. Xo. 6,279, 1 Story 371; Mollwo
v. Ward Ct., L. R. 4 P. C. 419; Walker
l'. Hirsch, 27 Ch. D. 460, 54 L. J. Ch. 315,
51 L. T. Rep. X. S. 581, 32 Wklv. Rep. 992;
Ross v. Parkvns, L. R. 20 Eq. 3*31, 44 L. J.
Ch. 010, 30 L. T. Rep. X. S. 331, 24 Wkly.
Rep. 5; Holme v. Hammond, L. R. 7 Exch.
218, 41 L. J. Exch. 157. 20 Wkly. Rep. 747;
Cox v. Hickman, 9 C. B. X. S. 47, 99 E. C.
L. 47, 8 H. L. Cas. 268, 11 Eng. Reprint 431,
7 Jur. X. S. 105, 30 L. J. C. P. 125, 3
L. T. Rep. N. S. 185, 8 Wkly. Rep. 754 [over-
ruling Waugh v. Carver, 2 H. Bl. 235] ;
Benjamin v. Porteus, 2 H. Bl. 590; Re Eng
lish, etc., Church, etc., Assur. Soc, 1 Hem.
& M. 85, 8 L. T. Rep. X. S. 724, 2 Xew Rep.
107, 11 Wkly. Rep. 681, 71 Eng. Reprint 38;
Shaw p. Gait, 16 Ir. C. L. 357; Mair v. Glen-
nie, 4 Maule & S. 240, 16 Rev. Rep. 445;
Meyer v. Sharpe, 2 Rose 124, 5 Taunt. 74,
1 E. C. L. 49. Compare Perrv r. Butt, 14
Ga. 699.
44. Ellsworth p. Pomeroy, 26 Ind. 158;
Price v. Alexander, 2 Greene (Iowa) 427,
52 Am. Dee. 526.
45. Parchen p. Anderson, 5 Mont. 438, 5
Pac. 588, 51 Am. Rep. 65; Eastman v. Clark,
53 X. H. 276, 16 Am. Rep. 192 [quoted with
approval in Parchen v. Anderson, mipra].
The law declares what is the legal import
of their agreements, and names go for noth
ing when the substance of the arrangement
shows them to be inapplicable. Post p.
Kimberly. 9 Johns. (X. Y.) 470 [approved in
Beecher *i\ Bush, 45 Mich. 188, 7 X. W. 785,
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f. Landlord and Tenant.40 While the ordinary lease bears no resemblance to a
contract of agency, yet in some cases contracts have been so drawn as to raise a
doubt whether they created the relation of landlord and tenant or that of princi
pal and agent. If the intention of the parties, collected from the whole contract
and the surrounding circumstances, was to create a lease, it will be so regarded,17
and the landlord will not be liable for the acts of the tenant,48 nor can the
tenant escape liability by claiming that he is a mere agent; 40 and where the con
tract on its face appears to be one of lease, and it has been so treated by the parties,
third persons cannot insist on a different construction to establish their rights.50
But if it appears that it was the purpose to conduct an enterprise through an agent,
although under an agreement called a " lease," then the relation will be treated
as one of agency with its resulting liabilities; 51 and especially will this be so where
46. Tenancy distinguished from agency see
also Landlord and Tenant, 24 Cyc. 886.
47. State v. Page, 1 Speers (S. C.) 408, 40
Am. Dec. 608; Colcord v. Hall, 3 Head
(Tenn.) 625.
Illustrations. — Where a father gives his
son the use of certain real estate, the son
to pay for improvements and retain the
profits, the relation created is that of land
lord and tenant and not principal and agent,
and in the absence of an agreement to that
effect, the father is not liable for the value
of materials purchased by the son to be
used in improving the land. Hawley v.
Curry, 74 111. App. 309. Defendants, own
er* of a manufactory and of a pond above it,
having purchased of plaintiff the right of
drawing off the water from the pond through
his land, had made a written contract with
B by which he was to run defendant's mill
for one year, and to manufacture for them,
at a specified price, cotton furnished by
them, and to keep the mill in good running
order at his own expense, except the main
gearing, which was to be repaired by defend
ants if necessary, and no rent was to be
charged by defendants, and they were not
to be called on for any expense unless the
main gearing should fail or some injury
should arise to the dam, and six or seven
acro9 where the factory stood, with the fac
tory houses, blacksmith's shop, etc., were to
be used by B. In an action against defend
ants for an injury sustained by plaintiff in
consequence of B's letting off the water from
the pond so rapidly as to overflow plaintiff's
land, it was held that B was the lessee and
not the agent of defendants, and conse
quently that they were not liable for the
injury. Fiske v. Framingham Mfg. Co., 14
Pick. (Mass.) 491. So, on an issue whether
S was the agent of W, who had leased a
certain compress for a term of years, or the
holder of the lease, it appeared that, al
though S took possession of the compress
under a power of attorney authorizing him
to represent W, S never kept any accounts
or dealt with W as principal; that S used
printed letter heads in connection with the
compress business in which his name ap
peared as lessee; that a written contract
with a third person was made by S, in which
S and VV were referred to as the lessees;
and that in the directory of the city where
the compress was located S was advertised as
proprietor and lessee of the compress. It
was held that S was the real lessee, or the
assignee of the lease, and was liable for the
rent. Ragsdale v. Meridian Land, etc., Co ,
71 Miss. 284, 14 So. 193.
48. Freiberg v. Beach Hotel, etc., Imp. Co.,
63 Tex. 449. And see cases cited supra,
note 47.
48. Ragsdale v. Meridian Land, etc., Co.,
71 Mi9s. 284, 14 So. 193. And see cases
cited supra, note 47.
50. Freiberg v. Beach Hotel, etc., Imp. Co.,
63 Tex. 449.
51. Hine v. Cushing, 53 Hun (N. Y.) 519,
6 N. Y. Suppl. 850; Williams v. McKinlev, 65
Fed. 4.
Illustrations. — A lumber company and B
entered into an agreement called a " lease,"
reciting that the company was the owner of
a mill and timber rights and options, and
that B was desirous of manufacturing the
timber and operating the mill, and also that
B had contracted with one person to operate
the mill and manufacture the timber, and
contracted with another person to sell the
manufactured lumber. The company leased
the premises to B for about three years at a
yearly rental of one dollar and the net pro
ceeds of the operations, which B agreed to
account for; and the company agreed to pay
B for his services one thousand five hundred
dollars a year, payable monthly, and a per
centage of the net proceeds of the business
at the close of each year. The company
assigned the agreement to a creditor. The
creditor and B entered into a contract re
citing the making of the foregoing agreement,
and providing that the creditor would per
form the conditions set forth in the com
pany's lease to B, and that B would perform
the conditions therein required of him, and
also providing that in case of B's death the
agreement should not lapse, but should inure
to the benefit of the person B designated;
and B designated the creditor. It was held
that B was a mere agent, rendering the cred
itor liable for the expenses of the operation
of the mill incurred pursuant to a contract
made by B. Petteway v. Mclntyre, 131
N. C. 432, 42 S. E. 851. An agreement was
made between A and a hotel company " for
the keeping of the hotel for the term of seven
continuous years." A, as the landlord, was
p, A, 2, f]
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it appears that the so-called lease is a mere sham to conceal the real relationship
of the parties or to secure for them exemptions from liability.52
g. Buyer and Seller,53 Vendor and Purchaser,54 Option Holder and Owner,58
Grantor and Grantee.50 The distinction between the relation of principal and
agent and that of buyer and seller is ordinarily plain and simple. In a sale title
passes to the buyer; in agency title remains in the principal, although possession be
transferred to the agent.57 So where goods are delivered by one person to another
to sell on behalf of the person delivering them, the transaction is an agency to
sell on consignment, the property in the goods remaining in the principal or con
signor, and the agent or consignee being liable, not to pay a price, but to account
for the proceeds of the goods when sold; 58 but if from the whole agreement it
to provide for the hotel; to contract no debts
on account of the concern without the con-
Bent of the directors ; to reside with his
family in the hotel but free of all charge for
board or rent; to keep constantly in his em
ployment a bookkeeper, who should keep the
accounts and be liable to discharge by A if
the directors disapproved of him; and the
books were to be opened for the examination
of any of the directors. Then followed pro
visions for the compensation of A, varying
according to the profits, but at last securing
him in any event a certain compensation of
four thousand dollars per annum. Another
provision in the agreement was that A's in
terest was personal merely, not transferable
to any one, nor liable for his debts; and, if A
should die, that compensation should be made
to his representatives. It was held that this
agreement was not a lease, and that A, being
in possession as agent of the owners to man
age for them, had no legal interest in the
possession which could be set up against an
execution for the debt of the companv. State
p. Page, 1 Speers (S. C.) 408, 40 Am. Dec.
608.
52. Oriental Inv. Co. v. Barclay, 25 Tex.
Civ. App. 543, G4 S. W. 80.
53. See, generally, Sales.
54. See, generally, Vendor and Pub-
chaseb.
55. See, generally, Sales; Vendor and
Purchaser.
56. See, generally, Deeds, 13 Cyc. 505.
57. Texas Brewing Co. v. Tem pieman, 90
Tex. 277, 38 S. W. 27; Milburn Mfg. Co. v.
Peak, 89 Tex. 209, 34 S. W. 102; Texas
Brewing Co. c. Anderson, (Tex. Civ. App.
1897) 40 S. W. 737; Ex p. Flannagans, 9
Fed. Cas. No. 4,855, 2 Hughes 204. 12 Nat.
Bankr. Reg. 230. And see cases cited infra,
note 58 et scq. See also infra, HI, A, 4.
58. Georgia. — Holleman v. Bradley Fer
tilizer Co., 106 Ga. 150, 32 S. E. 83.
Illinois.— Fleet v. Hertz, 201 111. 594, 66
N. E. 858, 94 Am. St. Rep. 192 [reversing
98 111.App. 564] ; Lenz v. Harrison. 148 111.
598. 36 N. E. 507 [affirming 47 111. App.
170]; Burton v. Goodspeed, 69 111. 237;
W. O. Dean Co. v. Lombard, 61 111.App. 94;
Brown v. John Church Co., 55 111. App.
615.
Indian Territory. — Martin v. Stratton-
White Co., 1 Indian Terr. 394, 37 S, W. 833.
Iowa.— Norton v. Melick. 97 Iowa 564, 60
N. W, 780; Williams v. Davis, 47 Iowa 363;
Bayliss p. Davis, 47 Iowa 340; Conable r.
Lynch, 45 Iowa 84.
Kansas.— McKinney v. Grant, 76 Kan.
779, 93 Pac. 180.
Kentucky. — Com. v. Parlin, 118 Kv. 108,
80 S. W. 791, 20 Ky. L. Rep. 58.
Louisiana. — Dunn v. Calderwood. 23 La.
Ann. 642; Woodworth p. Wilson, 11 La. Ann.
402.
Maine.— Gray v. Miliar, 61 Me. 327;
Blood r. Palmer, 11 Me. 414, 26 Am. Dec.
547.
Maryland. — Sturtevant Co. v. Cumber
land, 106 Md. 587, 68 Atl. 351 (holding
that where machinery shipped to defendant
was to be sold by him for not less than the
list or invoice price, so that defendant could
not sell at any price he chose, and where
payment could not be received at any time
defendant chose, and until sold to others the
ownership was in the shipper, and the ma
chinery was subject to return on demand,
the transaction was a bailment for sale, and
not a sale) ; Planters' Mut. Ins. Co. v. Engls,
52 Md. 468.
Massachusetts.— Walker v. Butterick, 105
Mass. 237; Eldridge v. Benson, 7 Cush. 483.
Michigan.— Snook v. Davis, 6 Mich. 156.
Minnesota.— St. Paul Harvester Works c.
Nicolin, 36 Minn. 232, 30 N. W. 763.
Mississippi. — Denney v. Wheelwright, 60
Miss. 733.
Missouri. — Weir Plow Co. v. Porter, 82 Mo.
23; Banister v. Weber Gas, etc., Co., 82 Mo.
App. 528.
New York.— Gause V. Commonwealth Trus*
Co., 100 N. Y. App. Div. 427, 91 N. Y. Suppl.
847 [reversing 44 Misc. 46, 89 N. Y. Suppl.
723] ; Childs v. Waterloo Wagon Co., 37
N. Y. App. Div. 242, 57 N. Y. Suppl. 520;
Weyman v. People, 4 Hun 511; Wight P.
Wood, 57 Barb. 471; Barret v. Gracie, 34
Barb. 20; Morss v. Stone, 5 Barb. 510; Pam
v. Vilmar, 54 How. Pr. 235; Covill v. Hill,
4 Den. 323. And see Cresar Misch Incorpora
tion c. Mosheim, 123 N. Y. App. Div. 322,
107 N. Y. Suppl. 1092; Collver v. Krakauer,
122 N. Y. App. Div. 797, 107 N. Y. Suppl.
739, holding that a delivery of goods to an
other, who was to sell them on a commission,
the proceeds to be credited on notes of the
owner held by the one to whom the goods
were delivered, was not a sale and delivery
of the goods to him, resulting in an obliga
tion to pay therefor.
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appears, by whatever name the transaction is designated, that it is the intention
of the parties that the property in the goods is to pass to the person receiving
them for a price to be paid by him, the transaction is a sale/'9 There is
,
however,
Nat. Bank, 11 Ohio Dec. (Reprint) 50, 24
Cine. L. Bui. 108 [reversed on other grounds
in 11 Ohio Dec. (Reprint) 703, 29 Cine. L.
Bui. 15].
Pennsylvania. — Keystone Watch-Case Co.
v. Fourth St. Nat. Bank, 194 Pa. St. 535, 4.j
Atl. 328; Monjo r. French, 103 Pa. St. 107, 29
Atl. 907; Brown v. Billington, 163 Pa. St.
76, 29 Atl. 904, 43 Am. St. Rep. 780 ; Middle-
ton v. Stone, 111 Pa. St. 589, 4 Atl. 523;
Deburghraeve p. Autenrieth, 24 Pa. Super. Ct.
267; Susquehanna Boom Co. P. Rogers, 3
Wkly. Notes Cas. 478.
South Carolina.— McPherson P. Neuffer,
11 Rich. 267.
Tennessee. — W. W. Kimball Co. v. First
Nat. Bank, 1 Tenn. Ch. App. 505.
Texas. — Milburn Mfg. Co. v. Peak, 89 Tex.
209, 34 S. VV. 102; Hamilton p. Willing, 73
Tex. 603, 11 S. W. 843; Furlow v. Gillian, 19
Tex. 250; Barnes p. Darbv, 18 Tex. Civ. App.
468, 44 S. W. 1029.
United States.— Sturm p. Boker, 150 U. S.
312, 14 S. Ct. 99, 37 L. ed. 1093; Butler Bros.
Shoe Co. v. U. S. Rubber Co., 156 Fed. 1, 84
C. C. A. 167; Atlas Glass Co. v. Ball Bros.
Glass Mfg. Co., 87 Fed. 418; Metropolitan
Nat. Bank p. Benedict Co., 74 Fed. 182, 20
C. C. A. 277.
See 40 Cent. Dig. tit. " Principal and Agent
{ 10; 43 Cent. Dig. tit. "Sales," §5 17-19.
Contract to manufacture and sell.— Where
the owner of a cheese factory agreed with
dairymen to manufacture their milk into
butter and cheese at a certain rate per pound,
he to sell the product and pay them the pro
ceeds, less his compensation, in proportion
to the amount of milk furnished by each, the
transaction did not amount to a sale of the
milk to the manufacturer, but he was simply
the agent of the dairymen. Elgin First Nat.
Bank v. Sehween, 127 111.573, 20 N. E. 681, 11
Am. St. Rep. 174. And see Sattler v. Hallock,
160 N. Y. 291, 54 N. E. 667, 73 Am. St. Rep.
686, 46 L. R. A. 679 {affirming 15 N. Y. App.
Div. 500, 44 N. Y. Suppl. 543]; Stewart P.
Stone, 127 N. Y. 500, 28 N. E. 595, 14 L. R. A.
215.
59. Colorado.— Lcmp p. Ryus, 7 Colo. App.
37, 42 Pac. 169.
Connecticut.— See Harris P. Coe, 71 Conn.
157, 41 Atl. 552; Johnson P. Allen, 70 Conn.
738, 40 Atl. 105l>. holding that delivery on
such terms is a bailment, and that the bailee
is not liable for the goods until he sells.
Illinois.— Peoria Mfg. Co. P. Lvons, 13.1
111. 427, 38 N. E. 661; House p. Beak, 141
III. 290, 30 N. E. 1005, 33 Am. St. Rep. 307;
Chickering p. Bastress. 130 111. 206, 22 N. E.
642, 17 Am. St. Rep. 309; Fleet v. Hertz, 98
111. App. 564; Boehm r. Griebenow, 78 111.
App. 675; People p. Midki<T, 71 111.App. 141;
David Bradley Mfg. Co. p. Raynor, 10 111.
App. 039; Peoria Mfg. Co. r. Lyons, 55 111.
App. 41; Barnes p. Morse, 38 III. App. 274;
Hadfield p. Berrv, 28 111. App. 376.
Indiana.— Whitman Agricultural Co. e.
Hornbrock, 24 Ind. App. 255, 55 N. E.
602.
Iowa.— Henney Buggy Co. p. Cathels, 110
Iowa 24, 81 N. W. 104; Alpha Checkrower
Co. P. Bradley, 105 Iowa 537, 75 N. W. 309;
Butterick Pub. Co. p. Bailey, 105 Iowa 326, 75
N. W. 189; Norwegian Plow Co. p. Clark, 102
Iowa 31, 70 N. W. 808; Balch p. Ashton, 54
Iowa 123, 6 N. W. 146.
Maryland.— Gibney p. Curtis, 01 Md. 192;
Albert p. Lindau, 40 Md. 334.
Michigan.—De Kruif v. Flieman, 130 Mich.
12, 89 N. W. 558; Henry Bill Pub. Co. V.
Durgin, 101 Mich. 458, 59 N. W. 812; Aspin-
wall Mfg. Co. v. Johnson, 97 Mich. 531, 56
N. W. 932; Granite Roofing Co. v. Casler, 82
Mich. 460, 46 N. W. 728 ; Adriance v. Ruther
ford, 57 Mich. 170, 23 N. W. 718.
Minnesota.— Sutton v. Baker, 91 Minn. 12,
97 N. W. 420.
Missouri. — Chapman p. Kerr, 80 Mo. 158;
Blow p. Speur, 43 Mo. 490, 97 Am. Dec. 412;
Bicking t'. Stevens, 09 Mo. App. 168.
Xcbraska.— Richardson Drug Co. p. Ober-
felder, 58 Nebr. 822, 80 N. VV. 50; Yoder v.
Haworth, 57 Nebr. 150, 77 N. VV. 377, 73
Am. St. Rep. 490; Mack p. Drummond To
bacco Co., 48 Nebr. 397, 07 N. W. 174. 58
Am. St. Rep. 691; Houck v. Linn, 48 Nebr.
227, 66 N. VV. 1103.
Keto York.— Weston v. Brown, 158 N. Y.
360, 53 N. E. 36 [affirming 30 N. Y. Suppl.
075] ; Fish p. Benedict, 74 N. Y. 013; Roose
velt p. Nusbaum, 75 N. Y. App. Div. 117, 77
N. Y. Suppl. 467 ; Vosbury v. Mallorv. 70
N. Y. App. Div. 247, 75 N. Y. Suppl. "480;
Baker p. Turner, 19 N. Y. App. Div. 223, 40
N. Y. Suppl. 25 ; Depew v. Keyser, 3 Duer
335; Marsh v. Wickham, 14 Johns. 167.
Xorth Carolina. — Kellam p. Brown, 112
N. 0. 451, 17 S. E. 416.
Pennsylvania. — Braunn p. Keallv, 146 Pa.
St. 519, 23 Atl. 389, 28 Am. St. Rep. 811;
Ruthraufi* p. Hagenbuch. 58 Pa. St. 103;
Seyfert v. Herron, 11 Wkly. Notes Cas. 72.
Rhode Island.— Bravman r. Leslie, 10 R. I.
521, 17 Atl. 922.
Tennessee. —Atlanta Guano Co. p. Phipps,
(Ch. App. 1897) 41 S. W. 1087.
Texas. — Texas Brewing Co. p. Templeman,
90 Tex. 277, 38 S. VV. 27'; Williams r. Drum
mond Tobacco Co., 17 Tex. Civ. App. 635, 44
S. W. 185.
Utah — Haarstick r. Fox, 9 Utah 110, 33
Pac. 251.
Virginia. — Howell p. Boudar, 95 Va. 815,
30 S. E. 1007; Arbuckle p. Gates, 95 Va.
802, 30 S. E. 496.
United States.— In re Linforth, 1 Fed. Cas.
No. 8,309, 16 Nat. Bankr. Reg. 435. 4 Sawy.
370; Ex p. Flannagans. 9 Fed. Cas. No. 4.855,
2 Hughes 204, 12 Nat. Bankr. Reg. 230;
Nutter v. Wheeler, 18 Fed. Cas. No. 10,384,
2 Lowell 346.
England.— Ex p. White, L. R. 6 Ch. App.
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a large class of cases arising from the consignment of goods under special con
tracts in which distinctions are difficult because the same contract contains some
provisions characteristic of shipment to a consignee as agent for the purpose of
sale to third persons, and of shipment to a purchaser as principal debtor, with
power to dispose of the goods as his own.60 In general provisions that the con
signee shall, on receipt of the goods or at some stated time or times thereafter,
pay for all goods received, whether sold or not, and that he may sell to whom he
will, at what price and on what terms he will, are characteristic of a contract of sale,*1
397, 40 L. J. Bankr. 73, 24 L. T. Rep. N. S.
45, 19 Wkly. Rep. 488.
See 40 Cent. Dig. tit. " Principal and
Agent," § 10; 43 tent. Dig. tit. "Sales,"
fi 17-19.
Illustrations. — A contract providing that
defendants were to manufacture and sell a
certain number of machines to plaintiff, and
that plaintiff was to purchase the machines
from defendants at a specified price and on
certain terms, is a contract of sale, and not
one constituting plaintiff defendants' agent.
Whitman Agricultural Co. v. Hornbrook, 24
Ind. App. 255, 55 N. E. 502. Plaintiff, a
musical instrument manufacturer, agreed to
appoint defendant his exclusive agent in New
York, and to advance necessary funds to pay
rents for the first six months, to be repaid
within three months from the date of the ad
vance, and to consign on sale to defendant the
stock necessary to equip the agency. Defend
ant agreed to rent, at his own expense, a
suitable apartment, employ necessary assist
ance, devote his time to the sale of plaintiff's
wares, and to pay plaintiff certain percentages
of the advertised price of the merchandise.
Defendant also agreed to make monthly set
tlements and remit for all balances due
plaintiff, to keep up the stock of instruments,
etc., by reordering as fast as sold, and to pay
monthly for such instruments and music so
reordered, and for all other instruments and
music at the rate specified. It was held that
the contract was for the sale of goods on
credit, and did not create a fiduciary rela
tion between the parties; and that such con
struction was not changed by a subsequent
writing by which defendant acknowledged his
indebtedness to plaintiff in payment for musi
cal instruments, etc., which he promised to
pay in specified monthly instalments, and au
thorizing plaintiff, in case of failure, to insti
tute such legal proceedings against him as tha
circumstances might warrant. Conn p. Cham
bers, 123 N. Y. App. Div. 298, 107 N. Y.
Suppl. 976. Where a foreign firm agreed to
sell all the goods it manufactured for the
United States through defendants, and to pay
them for their services a commission on all
sales not made from stock, whether such sales
were made by defendants or by such firm ;
and on all sales made by defendants in their
own name from stock kept by such firm in
the United States for their account, defend
ants were, in addition to the commission, to
deduct five per cent on the invoice price of
the goods, the sales on which such five per
cent was allowed vested the title to such goods
in defendants as buyers, and were not ordi
nary sales on commission. Vereinigte Pinsel-
Fabriken i>.Rogers, 52 N. Y. App. Div. 529, 65
N. Y. Suppl. 478, 31 N. Y. Civ. Proc. 37. A
contract by which a manufacturer appointed
a firm " special selling factors " to handle his
goods, under which all goods consigned were
to remain the property of the consignor until
sold at prices fixed by him, the consignees to
protect the consignor from decline in price
and to have the benefit of any advance, and
which required the consignees to remit for all
goods consigned at the end of sixty days,
whether sold or not, and whether collected
for or not, and which did not require any
report of sales, in so far as it affects the
rights of third persons, is a contract of sale,
and not of agency. Arbuckle v. Kirkpatrick,
98 Tenn. 221, 39 S. W. 3, 60 Am. St. Rep. 854,
36 L. R. A. 285. To the same effect see Snell-
ing v. Arbuckle, 104 Ga. 362, 30 S. E. 863;
Arbuckle v. Gates, 95 Va. 802, 30 S. E. 496.
60. Woodworth v. Wilson, 11 La. Ann. 402 ;
Seyfert v. Herron, 11 Wklv. Notes Cas. (Pa.)
72; Arbuckle v. Kirkpatrick, 98 Tenn. 221,
39 S. W. 3, 60 Am. St. Rep. 854, 36 L. R. A.
285; Williams Mower, etc., Co. v. Ravnor, 38
Wis. 119.
61. Augusta Nat. Bank v. Goodyear, 90 Ga.
711, 16 S. E. 962; Ex p. Flannagans, 9 Fed.
Cas. No. 4,855, 2 Hughes 264, 12 Nat. Bankr.
Reg. 230; In re Linforth, 15 Fed. Cas. No.
8,369, 16 Nat. Bankr. Reg. 435, 4 Sawy. 370,
where goods were to be furnished at a fixed
price, and the consignee was to pay all
freight and other charges, was to have the
right to sell as he chose for what prices he
pleased, and was to pay at a fixed time for
all goods sold without rendering an account
of sales. And see Columbia Carriage Co. v.
Hatch, 19 Tex. Civ. App. 120, 47 S. W. 288.
The mere word " consignee " does not mean
a sale by one or a purchase by the other.
The invoice is not a bill of sale, nor evidence
of a sale. Stum v. Boker, 150 U. S. 312, 14
S. Ct. 99, 37 L. ed. 1093.
However, a clause providing that the final
payment for any consignment shall be made
within twelve months of shipment was held,
in Lenz v. Harrison, 148 111.598, 36 N. E. 567,
not to create a sale, but to be incorporated in
the contract to compel the agent promptly to
sell and report sales.
Option to buy or sell.— A contract that re
quires the consignee to pay for unsold goods
at a stated time is a contract of sale and not
of agency, even though the consignor reserves
the right to exercise an option not to sell at
that time, but to require the consignee to
store the goods as the property of the con
signor. But where the contract provides that
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whatever terms may be used in describing it.63 If it appears that posses
sion of property has been transferred but a naked title reserved merely to secure
payment of the price, the contract is a sale, although it may in the agreement be
called an agency.83 On the other hand, provisions that title is to remain in the con
signor," that unsold property is to be returned,85 and that the consignee shall pay
the proceeds of sales to the consignor 68 are characteristic of agency, even though,
as in a del credere agency, the agent guarantees payment.87 The contract may
be one of agency, although the agent is to find his compensation in the discount
allowed him by the principal from the usual price,88 in the advance he may be able
to secure from third persons above the principal's price to him,60 or, it would seem,
a certain date are to be settled for or stored,
free of charge, as the property of .the con
signor until another season, settlement to be
at the option of the consignor, the title does
not pass until sales are made or the option
is exercised, and the relation is one of agency.
Moline Plow Co. v. Rodgers, 53 Kan. 743, 37
Pac. Ill, 42 Am. St. Rep. 317. The contract
may be one of agency and not of sale, al
though the consignor retains the option to re
quire the consignee at the close of a year to
purchase unsold machines or to retain them
as agent or bailee to sell. Williams Mower,
etc., Co. v. Raynor, 38 Wis. 119.
62. Arbuckle v. Kirkpatrick, 98 Tenn. 221,
39 S. W. 3, 60 Am. St. Rep. 854, 36 L. R. A.
285; Williams v. Drummond Tobacco Co., 17
Tex. Civ. App. 635, 44 S. W. 185; Arbuckle p.
Gates, 95 Va. 802, 30 S. E. 496.
63. National Cordage Co. v. Sims. 44 Nebr.
148, 62 X. W. 514; Forrest v. Nelson, 108
Pa. St. 481 ; Thompson v. Paret, 94 Pa. St.
275; In re Carpenter, 125 Fed. 831, holding
that a contract which provided that " all
goods received under this contract . . . shall
be . . . held by us, as the agents of
" the
seller, creates not an agency but a sale, it
appearing that the consignee agreed to give
his note for all goods shipped, on receipt of
the invoice.
64. Illinois.— Lenz !'. Harrison, 148 111.
598, 36 N. E. 567.
Kansas.— McKinney v. Grant, 76 Kan. 779,
93 Pac. 180.
Man/land. — Sturtevant Co. v. Cumberland,
106 Md. 587, 68 Atl. 351.
Texas. — Columbia Carriage Co. v. Hatch.
19 Tex. Civ. App. 120, 47 S. W. 288.
Wisconsin.— Williams Mower, etc., Co. v.
Raynor, 38 Wis. 119.
United States. — Butler Bros. Shoe Co. V.
V. S. Rubber Co., 156 Fed. 1, 84 C. C. A. 167.
See 40 Cent. Dig. tit. "Principal and
Agent." § 10; 43 Cent. Dig. tit. "Sales,"
88 17-19.
65. McKinney v. Grant, 70 Kan. 779, 93
Pac. 180; EMridge v. Benson, 7 Cush. (Mass.)
483 (where A agreed with B to furnish cer
tain books at a certain price to such good
and responsible persons as B should designate
to act as agents for the sale of the books,
supplying their orders, and receiving their re
mittances, and placing all money so received,
above the amount of the price agreed on, to
the credit of B; and at the close of the labors
of such agents to receive all the books re
turned by them uninjured and credit the
same at the cost price to B; and B on his
part guaranteed to A the security and full
payment of the stipulated price for all books
so furnished; and it was held that the con
tract between A and B was that of principal
and agent, and not that of buyer and seller,
and that books furnished under the contract
to the agents designated by B did not become
B's property ) ; Columbia Carriage Co. v.
Hatch, 19 Tex. Civ. App. 120, 47 S. W. 288.
And see Sturtevant Co. v. Cumberland, 106
Md. 587, 68 Atl. 351.
66. Georgia. — Augusta Nat. Bank v. Good
year, 90 Ga. 711, 16 S. E. 962. ,
Kansas.— McKinney v. Grant, 76 Kan. 779,
93 Pac. 180.
Louisiana. — See Woodworth V. Wilson, 11
La. Ann. 402.
New York.— Ctesar Misch Incorporation t>.
Mosheim, 123 N. Y. App. Div. 322, 107 N.-Y.
Suppl. 1092.
Wisconsin.— Williams Mower, etc., Co. p.
Raynor, 38 Wis. 119.
United States. — See Butler Bros. Shoe Co.
r. V. S. Rubber Co., 156 r ed. 1, 84 C. C. A.
167.
See 40 Cent. Dig. tit. " Principal and
Agent," § 10; 43 Cent. Dig. tit. "Sales,"
SS 17-19.
67. Lambeth Rope Co. v. Brigham, 170
Mass. 518, 49 N. E. 1022; Willcox, etc., Sew
ing Mach. Co. v. Ewing, 141 U. S. 627, 12
S. Ct. 94, 35 L. ed. 882. And see Butler Bros.
Shoe Co. c. U. S. Rubber Co., 156 Fed. 1, 84
C. C. A. 167.
Del credere agency see Factors and
Brokers, 19 Cyc. 109.
68. Cannon Coal Co. v. Taggart, 1 Colo.
App. 60, 27 Pac. 238; Willcox, etc., Sewing
Mach. Co. t». Ewing, 141 U. S. 627, 12 S. Ct.
94, 35 L. ed. 882. See, however, Vcreinigte
Pinsel-Fabriken v. Rogers, 52 N. Y. App. Div.
529, 65 N. Y. Suppl. 478. 31 N. Y. Civ. Proc.
37. Compare Nagle v. McNorton, 65 Miss.
197, 3 So. 650; Seyfert v. Herron, 11 Wkly.
Notes C'as. (Pa.) 72, in both of which cases
similar facts were held to constitute an agree
ment, not of agency, but of sale at a dis-'
count.
69. Augusta Nat. Bank e. Goodyear, 90 Ga.
711, 10 S. E. 962; Sturtevant Co. r. Cumber
land, 106 Md. 587, 68 Atl. 351 (holding that
the fact that goods are consigned for sale with
the provision that the factor may retain on a
sale of the property all the money in excess
of the invoice price does not destroy the rela
tion of factor and principal, and render the
[76] [
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even though the contract provides no compensation at all for the agent.70 Not
all the cases can be reconciled. Some contracts seem to have been intentionally
so drawn as to enable the consignor of goods to treat the contract as either sale
or agency, or both, as might suit his purpose.71 However such a contract may be
regarded as between the parties, the courts will endeavor so to construe it as to
protect the rights of others, and save them from prejudice because of the uncer
tain or contradictory terms of the contract.72 To make a sale and at the same
time constitute the buyer simply an agent of the seller to hold the property until it
is paid for is an attempt to accomplish what cannot be done. The two things are
incompatible and cannot coexist.73 It is possible, however, to create by one con
tract a relation of agency which is to be changed by the fulfilment of given conditions
or by the exercise of an option by one of the parties into a conditional or absolute
sale.74 In such cases on fulfilment of the condition 75 or the exercise of the option 71
title at once passes to the agent; and this is so even though he may not have paid
for the goods as the contract provides, where payment of the price is not made a
condition precedent to the passing of title.77 The distinction between contracts
of agency and of sale is often of importance. In some states the statutes require
contracts of sale to be registered, and the validity of a given contract may depend
on showing that it is a contract of agency and not of sale.7* So the validity of a
contract may depend on whether it Is a contract of sale within the statute of
frauds or an agency.79 Again the distinction may be vital in determining ques
tions arising between the principal or seller and the agent or buyer, especially as
to the liability of the latter to the former. More often it becomes an issue in
transaction a conditional sale) ; I,ambeth
Ro)>e Co. r. Brigham, 170 Mass. 518, 49 N. E.
1022; Butler Bros. Shoe Co. v. U. S. Rubber
Co.. 150 Fed. 1, 84 C. C. A. 107.
70. Miller v. Louisville, etc., R. Co., 83
Ala. 274, 4 So. 842, 3 Am. St. Rep. 722, where
it appeared not only that the contract made
no provision for compensation to the agent,
but that the agent paid five thousand dollars
for the option to buy, this to be applied on
the purchase-price, and sale was to be at not
less than five hundred thousand dollars, and
the court held that if more were secured it
would belong not to the agent as compensa
tion, but to the principal.
71. Arbuckle i>. Kirkpatrick. 98 Tenn.221,
39 S. W. 3, 00 Am. St. Rep. 854. 30 L. R. A.
285. And see Snelling v. Arbuckle, 104 Ga.
302, 30 S. E. 803.
72. Lcnss V. Harrison, 148 III. 598. 30 N. E.
507; Chickering r. Bastress, 130 111. 200, 22
N. E. 642, 17 Am. St. Rep. 309; Bayliss v.
Davis. 47 Iowa 340; Arbuckle n. Kirkpatrick,
98 Tenn. 221. 39 S. W. 3, 00 Am. St. Rep. 854,
30 L. R. A. 285.
However, the law will not override the will
of the parties in the construction of their owu
contracts for the benefit of a third person
whose interests are not affected thereby, or
who acquired his interest with full knowledge
of what the parties conceded and agreed was
their contract. Metropolitan Nat. Bank p.
Benedict Co., 74 Fed. 182, 20 C. C. A. 377.
73. Arbuckle r. Oates, 96 Va. 802. 30
S. E. 490. And see Snelling r. Arbuckle, 104
Ga. 302. 30 S. E. 803.
74. .Etna Powder Co. v. Hildebrand, 137
Ind. 402. 37 X. E. 130, 43 Am. St. Rep. 194;
Forrest n. Xelson. 108 Pa. St. 481. where it is
held that a present sale and delivery of prop
erty coupled with an agreement that the title
shall not vest until the price is paid is quite
different from a present delivery coupled
with an option to purchase, title meantime
remaining in the first party; the former is a
sale, the latter becomes such only when the
option is exercised. See also Nutter e.
Wheeler, 18 Fed. Cas. No. 10,384, 2 Lowell
340.
75. /Etna Powder Co. c. Hildebrand, 137
Hid. 462, 37 N. E. 130, 45 Am. St. Rep.
194.
76. Moline Plow Co. r Rodgers. 53 Kan.
743, 37 Pac. Ill, 42 Am. St. Rep. 317.
77. ;Etna Powder Co. v. Hildebrand, 137
Ind. 402, 37 N. E. 130, 45 Am. St. Rep. 194:
Norwegian Plow Co. v. Clark, 102 Iowa 31,
70 N. VV. 808, where the court said that the
fact that the consignor had failed to exact
compliance with the contract by the consignee
would not change the nature of the transac
tion.
Election of remedies. — In Moline Plow Co.
v. Rodgers, 53 Kan. 743, 37 Pac. Ill, 42 Am.
St. Rep. 317, it appeared that the consignors,
when their agent absconded, had a right under
the contract to demand a return of the un
sold goods or to treat the season as closed and
sue for the price of the goods whether sold
by the agent or remaining in his possession
unsold. With knowledge of tb* material facts,
the consignors elected to sue for the price, and
it was held that they could not thereafter
abandon their first election and choose the
opposite remedy. See,, generally, Elkctiok
of Remedies. 15 Cyc. 251: Sales.
78. See Columbia Carriage Co. v. Hatch.
19 Tex. Civ. App. 120. 47 S. W. 28S; Monitor
Mfc. Co. i'. Jones. 90 Wis. 619, 72 N. W. 44.
Necessity of registration see Sales.
79. Requirements of statute of frauds sec
Frauds, Statute of, 20 Cyc. 238 et seq.
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questions arising with third persons, as in cases where the agent or buyer is insol
vent and creditors seek to attach his property, including that in his possession
by shipment from the principal or seller.89 A common mode of sale, especially
of real estate, is by an option bond by the terms of whilih the prospective pur
chaser secures an option for the purchase of the property on given terms within a
stated time. Such a contract does not per se constitute the option holder the
owner's agent, and if the transaction is really what it purports to be it creates
the relation of possible vendor and purchaser.81 But where the option bond is a
mere form of agency given to secure to the agent control of the negotiations, or
to lend to him the appearance and character of a purchaser for its effect on third
persons with whom the agent may negotiate, and it was not contemplated that
the agent should really acquire any title or become the purchaser, then the con-
80. Contracts held to be sales, although
having some of the marks of agencv, see Elgin
First Nat. Bank V. Schween, 127 111. 573, 20
N. E. 681, 11 Am. St. Rep. 174; .Etna Pow
der Co. v. Hildebrand, 137 Ind. 402. 37 N. E.
130, 45 Am. St. Rep. 194; Norwegian Plow
Co. v. Clark, 102 Iowa 31, 70 X. W. 808 [dis
tinguishing Bayliss v. Davis, 47 Iowa 340] i
Kecne v. Demelman, 172 Mass. 17, 51 N. E.
188; Aspinwall Mfg. Co. v. Johnson, 97 Mich.
531, 56 X. W. 932; Roosevelt v. Xusbaum, 75
X. Y. App. Div. 117, 77 X. Y. Suppl. 457;
Russell v. MeSwegan, 84 X. Y. Suppl. 614;
Arlmekle v. KirkpaUick, 98 Tenn. 221, 39
S. YV. 3, 00 Am. St. Rep. 854, 36 L. R. A. 285;
Columbia Carriage Co. v. Hatch, 19 Tex. Civ.
App. 120, 47 S. W, 288; Williams v. Druni-
mond Tobacco Co., 17 Tex. Civ. App. 635, 44
S. \V. 185; Arbuckle v. Gates, 95 Va. 802, 30
S. E. 490; in re Carpenter, 125 Fed. 831;
Saxlehncr c. Eisner, etc., Co., 88 Fed. 61 ;
Ej> p. Flannagans, 9 Fed. Caa. Xo. 4,855, 2
Hughes 264, 12 Nat. Bankr. Reg. 230; In re
Linforth, 15 Fed. Cas. Xo. 8.369, 4 Sawv.
370, 16 Nat. Bankr. Reg. 435; Nutter V.
Wheeler, 18 Fed. Cas. No. 10,384, 2 Lowell
340; Ex p. White, L. R. 6 Ch. 397, 40 L. J.
Bankr. 73, 24 L. T. Rep. N. S. 45. 19 Wkly.
Rep. 488, a leading case ou this subject.
Contracts held to constitute agencies, al
though having some of the marks of sales, see
Tavlor v. Burns, 8 Ark. 463, 76 Pac. 623;
Robinson v. Easton, 93 Cal. 80, 28 Pac. 796,
27 Am. St. Rep. 167; Holleman v. Bradley-
Fertilizer Co., 106 Ga. 150, 32 S. E. 83; Au-
pusta Xat. Bank v. Goodyear, 90 Ga. 711, 16
S. E. 902; Lenz v. Harrison, 148 III. 598, 36
X. E. 567; Burton v. Goodspeed, 69 111. 237;
Norton v. Melick, 97 Iowa 564, 66 N. W. 780;
Thompson v. Barnura, 49 Iowa 392; Bayliss v.
Davis, 47 Iowa 340; Conable i>. Lynch, 45
Iowa 84; Crooker v. Brown, 40 Iowa 144;
Mnline Plow Co. v. Rodgers, 53 Kan. 743, 37
Pac. Ill, 42 Am. St. Rep. 317; Com. v. Par-
]in, etc., Co., 118 Ky. 168, 80 S. W. 791, 26
Kv. L. Rep. 58; Lambeth Rope Co. (,'. Brig-
ham, 170 Mass. 518, 49 X. E. 1022; Dittmar
F. Norman, 118 Mass. 319; Walker v. But-
terick, 105 Mass. 237; Eldridge e. Benson, 7
Cush. (Mass. ) 483; Delves Brewerv Co. v.
Merritt. 82 Mich. 198, 46 N. W. 379. 9 L. R. A.
270; Osborne v. Josselvn. 92 Minn. 260, 99
N". W. 890; Denney v. Wheelwright, 60 Miss.
733 ; National Cordage Co. v. Sims, 44 Xebr.
148, 62 N. W. 514; Childs v. Waterloo Wagon
Co.. 37 X. Y. App. Div. 242. 57 X. Y. Suppl.
520; Matter of Chambers, 17 N. Y. App. Div.
340, 45 N. Y. Suppl. 264: Wight v. Wood, 57
Barb. (X. Y.) 471; Daly r. Stetson, 54 X. Y.
Super. Ct. 202; Lance v. Butler, 135 X. C.
419, 47 S. E. 488; Keystone Watch Case Co.
V. Fourth St. Not. Bank, 194 Pa. St. 535, 45
Atl. 328; Brown v. Billington. 163 Pa. St. 76,
29 Atl. 904, 43 Am. St. Rep. 780; Balderston
l>.Xational Rubber Co., 18 R. I. 338, 27 Atl.
507, 49 Am. St. Rep. 772; Wright c. Calhoun,
19 Tex. 412; Barnes i>. Darbv, 18 Tex. Civ.
App. 468, 44 S. W. 1029; Monitor Mfg. Co. v.
Jones, 96 Wis. 019, 72 X. W. 44; Williams
Mower, etc., Co. v. Ravnor, 38 Wis.. 119{
Sturm v. Boker, 150 U. S.
"
312, 14 S. Ct. 99, 37
L. ed. 1093; Willcox, etc., Sewing-Mach. Co.
c. Ewing, 141 U. S. 027, 12 S. Ct. 94, 35 L. ed.
882; Metropolitan Xat. Bank v. Benedict Co.,
74 Fed. 182, 20 C. C A. 377.
81. California. — Robinson v. Easton, "98
Cal. 80, 28 Pac. 706, 27 Am. St. Rep. 167,
where plaintiffs authorized defendant to sell
land for them, no terms being stated in the
agreement, at a certain price, within five
days, agreeing to pay as commission what
ever the land brought over the price fixed, and
it was held that defendant was more than a
mere agent of plaintiffs, the agreement being
in the nature of an option for five days.
Massachusetts.— Keene v. Demelman, 172
Mass. 17, 51 X. E. 188, where a real estate
broker obtained an option on lots containing
an agreement that they were to be transferred
to the grantee or his assigns on payment of
the consideration, and it was held that on
the face of the contract the relation of the
parties was that of possible vendor and pur
chaser and not that of principal and agent.
Xew York.— Russell v. MeSwegan, 84 X. Y.
Suppl. 014.
Wisconsin.— Harney c. Burhans, 91 Wis.
348, 64 X. W. 1031.
United States.— Alger v. Keith, 105 Fed.
105, 44 C. C. A. 371; Mason v. Crosbv, 16
Fed. Cas. Xo. 9,235, 2 Ware 306.
England.— Livingston v. Ross. [1901] A. C.
327, 70 L. J. P. C. 58, 85 L. T. Rep. N. S.
382.
See 40 Cent. Dig. tit. "Principal and
Agent," § 9; 43 Cent. Dig. tit.
" Sales." 17-
19; 48 Cent. Dig. tit. "Vendor and Pur
chaser," S 3.
But see Chezum r. Kreighbaum, 4 Waslu
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tract is one of agency, and not of sale.83 And it has been said that the
courts incline to construing such a contract as an agency rather than as a pros
pective sale. Even where the language purports to provide for a sale, yet if the
circumstances show an intent to create an agency, it will be construed as creating
the relation of principal and agent.83 Instead of an option to purchase, the agency
sometimes takes the form of a power of attorney to the agent to receive or sell the
land. Such an instrument creates an agency, and is not a conveyance to the agent,
even though it is for his beneficial use.81 Where a person is employed to purchase
goods on behalf of another the transaction is an agency to buy; 85 but if it is the
intention of the parties that the one is to purchase on his own behalf and sell the
goods to the other, the transaction is a contract to sell.80 So where one person,
on the order of another, secures and ships goods to him on a commission, the under
taking is presumptively an agency and not a sale,87 although in doubtful cases the
82. Miller *. Louisville, etc., R. Co., 83
Ala. 274, 4 So. 842, 3 Am. St. Rep. 722 ; Bar
ber V. Martin, HV Nebr. 445, 93 N. VV. 722;
Chezum P. Kreighbaum, 4 Wash. 080, 30 Pac.
1098, 32 Pac. 109: Alger r. Keith, 105 Fed.
105, 44 C. C. A. 371; Daniel P. Mitchell, 0
Fed. Cas. No. 3,562, 1 Story 172; Doggett r.
Emerson, 7 Fed. Cas. No. 3,960. 3 Story 700;
Hough v. Richardson, 12 Fed. Cas. No. 6,722,
3 Storv 659; Mason P. Crosby, 10 Fed. Cas.
No. 9,235, 2 Ware 300. But see Robinson V.
Easton, 93 Cal. 80, 28 Pac. 796, 27 Am. St.
Rep. 167; Haarstick p. Fox, 9 Utah 110, 33
Pac. 251.
83. Miller v. Louisville, etc., R. Co., 83
Ala. 274, 4 So. 842, 3 Am. St. Rep. 722;
Chezum v. Kreighbaum. 4 Wash. 680, 30 Pac.
1098. 32 Pac. 109. But see Robinson r. Eas-
ton. 93 Cal. 80, 28 Pac. 796, 27 Am. St. Rep.
167.
84. Freeman V. Rahm, 58 Cal. Ill (hold
ing that a power of attorney to receive the
principal's share of an estate, executed in con
summation of a sale of the principal's inter
est therein to the attorney, and duly acknowl
edged and recorded, will not operate to trans
fer the title as against an attachment levied
by a creditor on the interest of the prin
cipal) ; Tharp r. Brenneman, 41 Iowa 251
(where it was held that the execution of a
simple power of attorney, without words of
conveyance but authorizing a conveyance to
be made to certain persons on certain condi
tions and for certain purposes, vests no in
terest in such beneficiaries) ; Douglas p. De
Laittrc, 55 Fed. 873 (holding that an irrevo
cable power of attorney to sell and convey
land, coupled with a release to the attorney
of the grantor's claim to the proceeds of any
sales made by the attorney, does not vest in
the attornev the title to the land). And see
Kimmcll p. Powers, (Okla. 1907) 91 Pac. 087.
In Texas similar powers to an agent have
been construed as a sale, but the court seems
to emphasize the consideration that it was a
well known fact that this course was fre
quently adopted " at that day " to effect a
conveyance. Brown r. Simpson, 67 Tex. 225.
2 S. W. 644; Cook p. Lindsay. 57 Tex. 67;
Cox r. Brav, 28 Tex. 247 : Davidson v. Senior,
3 Tox. Civ." App. 547. 23 S. W. 24.
85. Illinois.— National School Furnishing
Co. v. Cole, 30 111.App. 156.
Massachusetts.— Whitney v. Beckford, 105
Mass. 267.
Michigan.— Hatch t\ McBrien, 83 Mich.
159, 47 N. W. 214.
Xew York.—■Keswick r. Rafter, 35 N. Y.
App. Div. 608, 54 N. Y. Suppl. 850 [affirmea
in 165 N. Y. 653, 59 N. K. 1124]; Field r.
Banker, 9 Bosw. 467.
England.— Seymour v. Pvchlau, 1 B. A Aid.
14.
See 40 Cent. Dig. tit. "Principal and
Agent," 8 9; 43 Cent. Dig. tit.
" Sales," §§ 17-
19.
86. Black r. Webb, 20 Ohio 304, 55 Am.
Dec. 450; Robertson v. Shannon, 1 McMull.
(S. C.) 164; Kelly v. Sibley, 137 Fed. 586,
89 C. C. A. 674, holding that where defendant
proposed to sell plaintiffs an unlimited quan
tity of machine bolts which he' was to get
under a contract which he had with non-resi
dent manufacturers, and plaintiffs replied,
accepting the offer and requesting that de
fendant place the order with the factory and
advise plaintiffs how soon they could look for
shipment, defendant was a seller of the bolts
and not plaintiff's agent to buy or purchase
the same.
Agent advancing money for purchase.—
Where a commercial correspondent, set in
motion by a principal for whom he acts, ad
vances his own money or credit for the pur
chase of property, and takes the bill of lad
ing in his own name, looking to the property
as the means of reimbursement until the
original principal shall pay the price, he be
comes the owner, and his relation to the
original mover in the transaction is that of
an owner under a contract to sell and deliver
when the price is paid. New Haven Wire
Co. Cases, 57 Conn. 352, 18 Atl. 266, 5
L. R. A. 300; Moors r. Kidder, 106 N. Y.
32, 12 N. E. 818; Farmers', etc., Nat. Bank r.
Logan, 74 N. Y. 568.
87. Hunter p. Gordon, 33 111. App. 464;
Whitney r. Beckford, 105 Mass. 207 (holding
that a person was an agent, and not a seller,
where he bought goods on the order of
another, charging a commission, although li.-
consigned the goods to himself, attaching a
draft on the principal to the bill of lading,
which he indorsed in blank, and sending the
draft and bill of lading through a bank for
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question must be determined upon a review of all that passed between the parties,
before and contemporaneously with the dealings under consideration,88 whether
the relation created is that of principal and agent 80 or seller and buyer; 90 and
some contracts have been held to create one an agent in procuring specified goods,
and a seller in subsequently transferring and delivering them to the principal.91
In all these transactions the controlling question in every case is what was the
intent of the parties,82 as it may be gathered, not from chance words or names used
in describing the relation cut off,03 but as it is evidenced by a consideration of the
entire instrument,94 and from the circumstances surrounding it.95
S. Classes or Kinds of Agents. Agents may be classified in various ways:
(1) With reference to the manner of their appointment, agents are either express
or implied. If they are appointed in terms, whether verbally or by writing, the
agency is express; if they are not appointed in terms, but the appointment is
implied as a matter of fact from the conduct of the parties and the circumstances
of the case, the agency is implied.89 (2) With reference to their authority in fact,
agents are said to be either (a) actual or (b) apparent or ostensible. An actual
agent is one who has, either expressly or by implication in fact, been authorized
by the principal to act in his behalf. An apparent or ostensible agent is one whom
the principal, either intentionally or by want of ordinary care, induces third persons
to believe to be his agent, although he has not, cither expressly or by implication,
conferred authority upon him.97 (3) With reference to the scope of their authority
cipal); Hatch v. McBrien, 83 Mich. 159, 47
N. W. 214.
88. Hunter v. Gordon, 33 111. App. 464.
89. See cages cited supra, note 87.
90. Central Georgia Land, etc., Co. v. Ex
change Bank, 101 Ga. 345, 20 S. E. 863
(where it was held that one whose business
it was to receive orders for cotton, and fill
them when he thought he could purchase at a
price that would yield him a profit, was an
independent dealer, and not the agent of his
customers) ; Simonds v. Wrightman, 30 Oreg.
120, 58 Pac. 1100 (holding that one is an
independent dealer, and not an agent, who
purchases hops of the growers and ships them
to another, drawing sight drafts therefor on
the latter, and stating that his " offers and
your orders are good for 24 hours, unless
otherwise stipulated ") .
91. Columbus Constr. Co. v. Crane Co., 52
Fed. 635, 3 C. C. A. 216. And see Ireland v.
Livingston, L. R. 5 H. L. 395, 41 L. J. Q. B.
201, 27 L. T. Rep. N. S. 79.
92. Arbuckle c. Gates, 96 Va. 802, 30 S. E.
486; Monitor Mfg. Co. v. Jones, 96 Wis. 619,
72 N. W. 44; Williams Mower, etc., Co. v.
Raynor, 38 Wis. 119. And see cases cited
passim, this section.
93. Peek r. Heim, 127 Pa. St. 500, 17 Atl.
984, 14 Am. St. Rep. 865; Texas Brewing
Co. v. Anderson, (Tex. Civ. App. 1897) 40
S. W. 737; Towle v. White, 29 L. T. Rep.
IS". S. 78, 21 Wkly. Rep. 465; Ex p. White,
L. R. 6 Ch. App. 397. And see cases cited
passim, this section.
©4. Taylor v. Burns, 8 Ariz. 463, 468, 76
Pac. 623 [affirmed in 203 U. S. 220, 76 Pac.623], where the court said: "It is a settled
rule of construction of instruments of this
character that the intention of the parties
must govern, as this intention is evidenced by
tt consideration of the entire instrument . . .
[and] not that particular words may be iso-
latedly considered, but that the whole con
tract must be brought into view and in
terpreted with reference to the nature of the
obligation between the parties, and the inten
tion which they have manifested in forming
them." See also Osborne v. Josselyn, 92
Minn. 266, 99 N. W. 890; Ex p. Flannagans,
9 Fed. Cas. No. 4,855, 2 Hughes 264, 12 Nat.
Bankr. Reg. 230. And see oases cited passim,
this section.
95. Burton v. Goodspeed, 69 111.237; Wood-
worth p. Wilson, 11 La. Ann. 402; Barnes
Safe, etc., Co. v. Bloch Bros. Tobacco Co., 38
W. Va. 158, 18 S. E. 482, 45 Am. St. Rep.
846, 22 L. R. A. 850. See also Walker v.
Butterick, 105 Mass. 237; Audenried v. Bet-
teley, 8 Allen (Mass.) 302; Weir Plow Co.
r. Porter, 82 Mo. 23 ; Peek «. Heim, 127 Pa.
St. 500, 17 Atl. 984, 14 Am. St. Rep. 865;
Thompson r. Paret, 94 Pa. St. 275; Living
stone v. Ross, [1901] A. C. 327, 70 L. J. P. C.
58, 85 L. T. Rep. N. S. 382. And see cases
cited passim, this section. See, however,
Norton v. Melick, 97 Iowa 564, 567, 66
N. W. 780, where the court declined to
consider the claim that there was a
sale when the contract expressly stated that
the transaction was not a sale, but " that the
title, ownership, and right of possession of
said property shall be in Willis Norton & Co.,
until the same shall be paid for in full."" The real inquiry is," said the court, " what
was the intention of the parties to the con
tract? And that intention must prevail, and
when it is plainly and unequivocally ex
pressed in the writing that it is an ngency,
and not a sale, and the title does not pass,
there is no room for construction." This
language cannot be accepted as an accurate
statement of the law unless it is read with
the limitations already noticed.
96. See infra, I, D, 1, c.
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agents are frequently classified as general and special or particular; and in this
connection there has also been mentioned a class termed universal agents. A
general agent is said to be one who has authority to transact generally the business
of the principal in regard to which he is employed. A special or particular agent
has been defined as an agent empowered to do a specific act or one or more specific
acts, or employed for a particular purpose, or as an agent acting under limited
powers, and subject to restrictions imposed by the principal. The terms
"
general"
and "special" or "particular" in this connection are used relatively. A universal
agent has been said to be one who is appointed to do all the acts that the principal
may personally do, and which he may lawfully delegate to another the power of
doing.98 (4) With reference to the geographical extent of their authority some
agents are said to be either general or local.9* (5) A principal may appoint a
number of agents to act for him in regard to the same matter, and in this event it
becomes a question whether any one of the number may execute the authority
separately or whether all must join in the act. With reference to this question
agents are said to be either joint or several, according to whether all must join in
executing the authority or whether one may act alone.1 (6) With reference to
the person from whom he immediately derives his authority to act in behalf of a
rincipal, a person is said to be either an agent or a subagent. The agent derives
is authority directly from the principal, or from one whom the principal has
authorized, not to do the act in question, but merely to appoint an agent to do it.
The subagent derives his authority to do the act in question immediately from the
agent who has been appointed to do the act.2
B. Parties to Relation — 1. Capacity to Be Principal 3— a. In General.
Inasmuch as one who acts through an agent in law does the act himself — qui facit
per alium facit per sc, it follows that capacity to act by agent depends in general on
capacity in the principal to do the act himself if he were present.* It is a general
rule therefore that one who has capacity to act for himself may be a principal and
do the act by an agent;5 and that incapacity to appoint an agent is a necessary con
sequence of personal disability to do the act for which the agent is employed.4
Presumptively, then, every person sui juris is capable of being a principal, while
persons non sui juris are wholly or partially incapable of acting as principals.7
b. Persons Non Compos Mentis. One who is non compos mentis is naturally
incapable of appointing an agent; being unable to comprehend business, he is
equally wanting in discretion to select an agent to do such business." Accordingly
a lunatic is no more capable of constituting an agent than of binding himself by
contract.9 It has often been said that the power of attorney of a lunatic is not
98. Sec infra, II. A, 4, a.
90. See infra. II, A, 4, a.
1. See infra, II, C, 3.
2. See infra, II, D.
3. Capacity of married woman as principal
gee Husband and Wife, 21 Cyc. 1238, 1304.
Capacity of municipal corporation as prin
cipal see Municipal Corporations, 28 Cyc.
588; and see other public or quasi-public
corporation titles.
Capacity of partnership as principal see
Partxersiiip, 31) Cyc. 491.
Capacity of private corporation as principal
see Corporations. 10 Cyc. 1140.
Capacity of state as principal see States.
Purpose of relation as affecting capacity to
act by agent see infra, I, C, 1.
4. Davis !'. Lane, 10 N. H. 15(5.
5. Calev r. Morgan. 114 Ind. 850. 356. 16
N. E. 790; MacFarland r. Heim. 127 Mo.
327, 334, 29 S. W. 1030, 48 Am. St. Rep. 629
[citing Story
'
Agency, $ 61 ; Greenwood v.
Spring, 54 Barb. (N. Y.) 375, 377.
6. Davis P. Lane, 10 N. H. 156. And set
Ferguson v. Morris. 67 Ala. 389.
A citizen of one belligerent state cannot
appoint a citizen of the other belligerent
state as his agent. Small v. Lumpkin*.
Gratt. (Va.) 832; U. 8. p. Grossmaver. 9
Wall. (U. S.) 72, 19 L. ed. 627.
7. MacFarland v. Heim, 127 Mo. 327 . 29
S. W. 1030. 48 Am. St. Rep. 629 [citing Story
Agency, § 6] ; Snyder v. Sponable. I Hil!
(N. V.) 567.
8. Perrine's Case, 41 X. J. En,. 409. 5 Atl
579. holding that one who was born deaf aD'l
dumb, and who has no comprehension of
business matters, cannot select an agent to
manage his business. And see Davis r. Law.
10 N. H. 156.
Retrospective operation of adjudication or
lunacy 9ee Ex p. Bradbury. 4 Deac. 202. j
Jur. 1108. 9 L. J. Bankr. 7, Mont. A C. 625:
and Insane Persons. 22 Cvc. 1133 et *<•<?.
9. Pearl r. McDowell. 3 .L J. Marsh. <Kv.>
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merely voidable at his election or at the election of his representative, but is wholly
void.10 But this broad statement of the rule has often been questioned and greatly
limited, and by weight of authority the contracts made by such an agent are not
always void.11 Thus it has been held that the contract of one not judicially declared
a lunatic is voidable only, and as the legal effect of the contract is the same when
made through an agent, the agent's appointment is of course in such a case not
wholly void, but voidable at the election of the lunatic or his representatives.12
And when, in good faith and without knowledge of the principal's insanity, con
sideration has been given and used for the lunatic's benefit, and the third person
cannot be restored to his former position, the best considered cases uphold the
agent's power so far as may be necessary equitably to protect the rights of such
third person.13 The court may, however, set aside the power of attorney and the
agent's contracts on a showing that no injustice is thereby done to the third per
son; u and of course the lunatic, on restoration to sanity, may disaffirm the agency,
and have all transactions by the agent in his behalf set aside except such as have
been fair, in good faith, and without knowledge of the insanity, and which have
led the third person so to change his position that he cannot be placed in statu
quo.ls On the other hand, in jurisdictions holding the lunatic's power of attorney
How. Pr. (N. Y.) 329; Snyder r. Sponable,
1 Hill (N. Y. ) 507. And see cases cited
infra, note 10 r,t scik.
Capacity to confer power. — For a valid
execution of a power of attorney to convey
land, it is essential that the party executing
the power should at the time possess suffi
cient mind and memory to understand the
nature of the business he is engaged in, and
to know the character and location of th.a
property and the object and effect of the
act he is doing. In other words it is es
sential that he should recollect that he is
the owner of the property mentioned, the
place where such property is situated, and
that the instrument conferred authority for
the sale of the same. Hall v. t'nger, 11 Fed.
Cas. No. 5,949, 2 Abb. 507, 4 Sawy. 672
[affirmed in 15 Wall. 9, 21 L. ed. 73].
10. Illinois.— McClun v. McClun, 176 111.
376, 52 K. E. 928.
Kentucky. —Breckenridge r. Ormsbv, 1
J. J. Marsh. 236, 19 Am. Dec. 71.
New York.— Bool v. Mix. 17 Wend. 119, 31
Am. Dec. 285. See, however, New York cases
cited infra, note 11 et seq.
United States.— Dexter r. Hall, 15 Wall.
9, 21 L. ed. 73 [affirming 11 Fed. Cas. No.
5.949, 2 Abb. 507, 4 Sawy. 672]; Plaster V.
Rigney, 97 Fed. 12, 38 C. C. A. 25.
Enqland.— Daily Tel. Newspaper Co. 0.
McLaughlin, [1904] A. C. 776, 73 L. J. P. C.
95, 91 L. T. Rep. N. S. 233, 20 T. L. Rep.
674; Gumming v. Ince, 11 Q. B. 112, 12 Jur.
331, 17 L. J. Q. B. 105, 63 E. C. L. 112;
Stead r. Thornton, 3 B. & Ad. 357 note 6, 23
E. C. L. 161; Tarbuck v. Bispham. 6. L. J.
E\ch. 40. 2 M. & W. 2. But see Drew v.
Nunn, 4 Q. B. D. 661, 48 L. J. Q. B. 691, 40
L. T. Rep. N. S. 671, 27 Wkly. Rep. 810;
Elliot v. Ince. 7 Do O. M. & G. 475. 3 Jur.
N. S. 697, 26 L. J. Ch. 821, 5 Wkly. Rep.
465, 5<J Eng. Ch. 369, 44 Eng. Reprint
ISO.
Sec 27 Cent. Dig. tit. "Insane Persons,"
ff 12, 13; 40 Cent. Dig. tit. "Principal and
Agent," S 13.
11. Blinn v. Schwarz, 177 N. Y. 252, 69
N. E. 542, 101 Am. St. Rep. 806 [affirming
63 N. Y. App. Div. 25, 71 N. Y. Suppl. 343].
And see cases cited infra, note 12 et seq.
12. Allen v. Berryhill, 27 Iowa 534, 1 Am.
Rep. 309; Blinn v. Schwarz, 177 N. Y. 252,
G9 N. E. 542, 101 Am. St. Rep. 806 [affirm-
inq 63 N. Y. App. Div. 25, 71 N. Y. Suppl.
343]; Penson v. Warren, 14 Barb. (N. Y.)
488; Wamslev v. Darragh, 12 Misc. (N. Y.)
199, 33 N. Y. Suppl. 274; Williams v. Sapieha,
94 Tex. 430, 61 S. W. 115 [citing Askey v.
Williams, 74 Tex. 294, 11 S. W. 1101, 5
L. R. A. 170; Ferguson v. Houston, etc., R.
Co,, 73 Tex. 344, 11 S. W. 347; Cummings
v. Powell, 8 Tex. 80]. ,
13. Matthiessen, etc., Refining Co. t". Mc-
Mahon, 38 N. J. L. 536 [approved in Hill
v. Day, 34 N. J. Eu. 150] ; Blinn t>.Schwarz,
6*3 N. Y. App. Div. 25, 71 N. Y. Suppl. 343
[affirmed in 177 N. Y. 252, 69 N. E. 542, 101
Am. St. Rep. 806, and citing Canfield v.
Fairbanks, 63 Barb. (N. Y.) 461]; Mcrritt
v. Merritt, 27 N. Y. App. Div. 208, 50 N. Y.
Suppl. 604, 43 N. Y. App. Div. 68, 59 N. Y.
Suppl. 357 iciting Davis v. Lane, 10 N. H.
156; Carter v. Beckwith, 128 N. Y. 312, 28
N. E. 582; Riggs v. American Tract Soc,
84 N. Y. 330; Mutual L. Ins. Co. v. Hunt,
79 N. Y. 541 [affirming 14 Hun 109] ; Drew
v. Nunn, 4 Q. B. D. 061, 48 L. J. Q. B. 591,
40 L. .T. Rep. N. S. 071, 27 Wkly. Rep. 810] ;
Elias v. Enterprise Bldg., eto.. Assoc., 46
S. C. 188, 24 S. E. 102. See also Person v.
Warren, 14 Barb. <N. Y.) 488; Elliot v.
Ince, 1 De G. M. & G. 475, 3 Jur. N. S. 597,
26 L. J. Ch. 821, 5 Wklv. Rep. 465, 56 Eng.
Ch. 369, 44 Eng. Reprint 186.
14. Person v. Warren. 14 Barb- (N. Y.)
488.
15. Davis v. Lane, 10 N. H. 156; Person i>.
Warren, 14 Barb. (N. Y.) 488; Wamsley v.
Darragh, 12 Misc. (N. Y.) 199, 33 N. Y.
Suppl. 274; Williams v. Sapieha, 94 Tex.
430, 61 S. W. 115.
In those jurisdictions where it is held that
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voidable rather than void, he may, on being restored to sanity, ratify the act of
his agent.16
c. Infants. It is well settled that an infant cannot bind himself absolutely
by the appointment of an agent.17 The cases are not in accord, however, as to
whether the appointment of an agent by an infant is absolutely void or merely
voidable at his election when he attains his majority. In very few cases holding
the appointment to be void is the reason for such a rule examined, and those few
rely almost entirely on a note of the editor to a case not involving agency at all.18
Yet it cannot be denied that the majority of the cases referring to the matter take
the view that the infant's letter of attorney is absolutely void.19 There are a few
cases to this effect in which the question was actually involved, the infant having
ratified the act of the assumed agent but the courts holding the ratification inef
fectual because the act was void,20 or the action being one in which a third person
and not the infant sought the benefit of the rule on the ground that the act, being
void, could have no validity as to any one." But most of these statements are mere
lunatic on being restored can of course dis
affirm. Indeed, as the power is considered
void there would be no possibility of affirm
ing it. Daily Tel. Newspaper Co. v. Mc
Laughlin, [1904] A. C. 770, 73 L. J. P. C.
95, 91 L. T. Kep. N. S. 233, 20 T. L. R. 674.
See cases cited supra, note 10.
16. Blinn v. Schwarz, 63 N. Y. App. Div.
25, 71 N. Y. Suppl. 343 [affirmed in 177
N. Y. 252, 69 N. E. 542, 101 Am. St. Rep.
806],
17. See Infants, 22 Cyc. 514.
18. Tucker v. Moreland, 1 Am. Lead. Cas.
247 note. As this is almost the only rea
soning in support of the rule to be found in
the books it will lie quoted in full. "An act
which an infant is under a legal incapacity
to perform, is the appointment of an attor
ney, or, in fact, an agent of any kind, and
this rule depends upon reasoning which, if
somewhat refined, is yet perhaps well founded.
The constituting of an attorney by one whose
acts are in their nature voidable, is repug
nant and impossible, for it is imparting a
right which the principal does not possess,
that of doing valid acts. If the acts when
done by the attorney remain voidable at the
option of the infant, the power of attorney
is not operative according to its terms; if
they are binding upon the infant, then he
has done through the agency of another
what he could not have done directly, binding
acts. The fundamental principle of law in
regard to infants requires that the infant
shall have the power of affirming such act3
done by the attorney as he chooses, and
avoiding others, at his option ; but this in
volves an immediate contradiction, for to
possess the right of availing himself of any
of the acts, he must ratify the power of
attorney, and if he ratifies the power, all
that was done under it is confirmed. If
he affirms part of a transaction, he at ones
confirms the power, and thereby, against his
intention, affirms the whole transaction.
Such personally and discretionary legal ca
pacity as an infant is vested with is. there
fore, in its nature incapable of delegation;
and the rule that an infant cannot make an
attorney is, perhaps, not an arbitrary or ac
cidental exception to a principle, but a direct,
logical necessity of that principle. But if
the consideration suggested as the founda
tion of this rule be not satisfactory, the rule
itself is established by a conclusive weight
of authority." This reasoning has seemed to
many courts highly artificial, and the con
clusiveness of the authority in its favor has
been denied, such courts preferring the view
of Chancellor Kent (2 Kent Comm. 235/
that " the tendency of the modern decisions
is in favor of the reasonableness and policy
of a very liberal extension of the rule, that
the acts and contracts of infants shall be
deemed voidable only, and subject to their
election when they become of age, either to
affirm or disavow them."
18. See Infants, 22 Cyc. 514.
20. Delatcare. — Waples v. Hastings. 3
Harr. 409.
Indiana.-*- Trueblood p. Trueblood, 8 Ind.
195. 65 Am. Dec. 756, in which the court
doubted that the rule was founded in solid
reason, but laid it down as undoubted law.
Missouri. — Poston v. Williams, 99 Mo.
App. 513, 73 S. W. 1099; Turner v. Bonda-
lier, 31 Mo. App. 582.
Xctc York.— Fonda r. Van Home, 15
Wend. 631, 30 Am. Dec. 77.
North Carolina. — Sawver t\ Northan. 112
N. C. 261, 16 S. E. 1023, where the court
held without argument or citation of au
thorities that a contract of purchase by an
infant acting through an agent is a mere
nullity, as an infant is incapable of appoint
ing an agent.
Rhode Island.— Rocks v. Cornell, 21 R. I.
532, 45 Atl. 552, where it was held that an
infant is incapable of appointing an attor
ney, and such appointment cannot affect the
rights of the infant although he has ratified
his act.
See 27 Cent. Dig. tit. "Infants," §§ 5, 7:
40 Cent. Dig. tit. " Principal and Agent."
§ 13.
21. Lawrence v. McArter, 10 Ohio 37. where
one holding by deed from the infant himself
brought ejectment against one holding by
conveyance by the infant's attorney.
Third persons cannot avoid an infant's acts
if they are not void but only voidable. See
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dicta, the cases either involving no question of agency at all,22 or containing other
facts or circumstances that must have led the court to the same decision whether
the power of attorney was void or voidable.23 Thus many of the cases were actions
in which the infant was seeking to disaffirm the act of the agent, as of course he had
a perfect right to do,24 or in which there had been no ratification of the act by the
infant on reaching majority.25 In many states the cases seem inconsistent, and it
is not clear what the rule is.2* The majority of the best reasoned cases, however,
22. Alabama.— American Freehold Land
Mortg. Co. v. Dykes, 111 Ala. 178, 18 So.
292, 56 Am. St. Rep. 38; Flcxner v. Dicker-
son, 72 Ala. 318.
Illinois.— Cole v. Pennoyer, 14 111. 158.
Indiana. — Fetrow v. Wiseman, 40 Ind. 148.
yew York — Bool v. Mix, 17 Wend, 119, 31
Am. Dec. 285; Roof v. Stafford, 7 Cow. 179,
9 Cow. 620.
Ohio — Harner t;. Dipple, 31 Ohio St. 72,
27 Am. Rep. 496.
Tennessee. — Barker v. Wilson, 4 Heisk.
268; Scott v. Buchanan, 11 Humphr. 468.
Virginia. — Mustard v. Wohlford, 15 Gratt.
329, 76 Am. Dec. 209.
Vnited Stales.— In Dexter V. Hall, 15
Wall. 9, 21 L. ed. 73, Story, J., says he knows
of no case of authority in which the letter
of attorney of an infant has been held merely
voidable, and he cites among other cases
Whitney v. Dutch, 14 Mass. 462; which cer
tainly squarely denieil his position. Dexter
r. Hall, supra, moreover, was a case of lunacy
and not of infancy. So in Tucker v. More-
land, 10 l'et. 58, 9 L. cd. 345, an infant's let
ters of vitorney are referred to as void, but
the case did not involve the point.
England.— Zouch r. Parsons, 3 Burr. 1794,
W. Bl. 575; Thompson V. Leach, 3 Mod. 302,
87 Eng. Reprint 199.
See 27 Cent. Dig. tit. "Infants," §§ 5, 7;
40 Cent. Dig. tit. " Principal and Agent,"
§ 13.
23. Dakota.— Wambole v. Foote, 2 Dak. 1,
2 N. W. 239, was an action by an infant to
disaffirm a conveyance by attorney. Plain
tiff, while an infant, had married, which the
court held would of itself have been a revo
cation of authority. Furthermore, the stat
utes of Dakota disabled an infant absolutely
to give a delegation of power. Here were
three reasons for annulling the deed, and it
was scarcely necessary to invoke the com
mon law, as the court did, to make the au
thority of no effect, the statute being held
to be merely declaratory of the common law.
Indiana — Pickler v. State, 18 Ind. 266;
Taplev r. McGee, 6 Ind. 56; Hiestand v. Kuns,
8 Bla'ckf. 345, 46 Am. Dec. 481.
Kentucky.— Semple p. Morrison, 7 T. B.
Mon. 298; Pyle v. Cravens. 4 Litt. 17.
Michigan.— In ■Armitage V. Widoe, 30
Mich. 124, a much cited case, Cooley, J.,
laid down the doctrine that no rule is clearer
than that an infant cannot empower an
agent or attorney to act for him. Strangely
enough the first authority cited in support
is Whitney v. Dutch. 14 "Mass. 457, 7 Am.
T>c. 229," which holds the very reverse.
Furthermore the contract was held to be one
witH which the infant had no relation, and
which he had never seen until after the suit
was brought.
New York.— Bobbins v. Mount, 4 Rob. 553,
33 How. Pr. 24.
Wisconsin.— Holden v. Curry, 85 Wis. 504,
55 X. W. 965, which was a suit by an infant
to avoid the effect of an act of one who at
the time he acted was without any authority
or power, but who was later appointed
guardian of the infant.
See 27 Cent. Dig. tit. "Infants," §| 5, 7;
40 Cent. Dig. tit. "Principal and Agent,'
§ 13.
24. Alabama.— Glass v. Glass, 76 Ala. 368;
Philpot V. Bingham, 55 Ala. 435 ; Ware v.
Cartledge, 24 Ala. 622, 60 Am. Dec. 489.
Delaware.— Karcher v. Green, 8 Houst
163, 32 Atl. 225; Carnahan v. Allderdice, 4
Harr. 99.
Illinois.— Fuqua t\ Sholem, 60 111. App.
140.
Xew York.— Roof v. Stafford, 7 Cow. 179,
9 Cow. 626; Bennett v. Davis, 6 Cow. 393.
Pennsylvania. — Knox v. Flack, 22 Pa. St.
337; Lutes v. Thompson, 5 Pa. Co. Ct. 451;
Cole t>. Cole, 9 Lane. Bar 105; Small f.
Murphy, 1 Luz. Leg. Reg. 332.
Vermont.— Fuller v. Smith, 49 Vt. 253;
Somers v. Rogers, 20 Yt. 585; Starbird v.
Moore, 21 Vt. 529.
Virginia. — Dellinger v. Foltz, 93 Va. 729,
25 S. E. 998; Mustard v. Wohlford, 15 Gratt.
329, 70 Am. Dec. 209.
England.—Ashlin v. Langton, 3 L. J. C. P.
204, 4 Moore & S. 719, 30 E. C. L. 302 (where
a warrant of attorney was vacated as against
an infant, as of course it must be when that
point is raised as an objection) ; Saunderson
v. Marr, 1 H. Bl. 75; Doe v. Roberts, 10
M. & W. 778 (a leading case in which Parke,
B., said there was no doubt about the law,
an infant cannot appoint an agent; but
this wa<» dictum, for the action was a dis
affirmance bv the infant). See also Wood v.
Heath, 1 Chit. 708 note, 18 E. C. L. 385.
See 27 Cent. Dig. tit. "Infants," §§ 5, 7;
40 Cent. Dig. tit. "Principal and Agent,"
§ 13.
25. Burns t>.Smith, 29 Ind. App. 181, 04
N. E, 94, 94 Am. St. Rep. 268; Wade v.
Pulsifer, 54 Vt. 45; Mustard v. Wohlford,
15 Gratt. (Va.) 329, 70 Am. Dec. 209.
26. In Alabama an exception is made in
at least one case, for a partner may as agent
for the partnership dispose of the funds, al
though one of the firm \z an infant. Sadler
f. Robinson, 2 Stew. 520.
In Connecticut it has been held that an
infant may employ an attorney to prosecute
her seducer, on the ground that her condi
tion is such as to make such employment a
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hold that the infant's appointment of an agent, like his other contracts not for
contract for necessaries. Munson v. Wash-
band, 31 Conn. 303, 83 Am. Dec. 151.
In Kentucky the early cases of Pyle v.
Cravens, 4 Litt. 17, and Semple r. Morrison,
7 T. B. Mon. 298, speak of a warrant of at
torney by an infant as absolutely void. But
in the first case the court said no such
warrant was proved, and in the second
as the note was signed for an infant in
her presence and at her request, it may be
doubted whether the court should not have
ruled that the signature was really her own,
as in Gardner r. Gardner. 5 Cush. (Mass.)
483, 52 Am. Dec. 740. In Duwall v. Graves,
7 Bush 4fil, 407, the court seems to regard
this doctrine as antiquated. It says : " But
if it be admitted that the rule, as anciently
adjudged — that naked powers of attorney by
infants are void — be still the arbitrary law,
etc., the rule does not apply to a power
coupled with an interest.
In Maine the court in two cases, like the
courts of several other states, seems to have
accepted without examination the doctrine
that an infant cannot appoint an agent, but
in neither of these cases was there any
agency. Robinson v. Weeks, 50 Me. 102;
Dana V. Combs, 0 Me. 89, 19 Am. Dec. 194,
where the rule was limited to the delegation
of a naked power with no interest. But when
the question was really involved the court
reached a different conclusion. Hardy v.
Waters, 38 Me. 450, holding an indorsement
of a note by the agent of an infant voidable
only, and avoidable only by the infant or his
heir or representative. This case is the
stronger because the infant had a guardian
who had not approved the transfer until
after the suit was commenced. It was later
vigorously attacked, but upon mature de
liberation was approved in Towle !'. Dresser,
73 Me. 2.52.
In Maryland the position of the court ia
uncertain. In Wainwiight v. Wilkinson, 62
Md. 140, the appointment of an attorney by
an infant is said to be nugatory. In this
case the infant sought through her prochein
ami to disaffirm her act, and of course should
be allowed to do so. In Deford p. State, 30
Md. 179, it was said that infants are not
capable of appointing an attorney, but there
was no pretense that the infants in question
had even attempted to do so; they were suing
bv their prochein ami. In the qarlier case
of Hall p. Jones, 21 Md. 439, a father, on
behalf of himself and his minor children,
made a contract of sale of land. It was held
that the children could, on coming of age,
ratify, and the ratification would date back to
the date of the sale. If so the conclusion is
irresistible that the agency of the father was
not void but voidahle.
In Massachusetts the question has been
more fully considered fhan elsewhere, and
the law seems to be firmly settled there that
the infant's appointment of an apent is void
able and not void, except perhaps where it
could' be held as matter of law to be preju
dicial to the infant. See Simpson v. Pru-
dential Ins. Co., 184 Mass. 348, 68 N. E.
673, 100 Am. St. Rep. 560, 63 L. R. A. 741.
In Fairbanks 0. Snow, 145 Mass. 153, 156,
13 N. E. 590, I Am. St. Rep. 446, the court
said that " the distinction as to powers of
attorney has been limited, if not wholly done
away with, in Massachusetts, in regard to
infants" [citing Moley v. Brine, 120 Mass.
324; Welch v. Welch, 103 Mass. 502; Whit
ney c Dutch, 14 Mass. 457, 7 Am. Dec. 229],
although the court admits that in some of
the states and in England a power of attor
ney given by an infant is void. There are in
Massachusetts, as elsewhere, chance remarks
that seem to deny the power of an infant
to appoint an agent. Cassier's Case, 138
Mass. 458, 1 N. E. 920; Guild v. Cranston,
8 Cush. 506. In both these cases the remarks
referred to the appointment of an attorney
to appear in court for the infant; such ap
pearance, of course, should be by guardian ad
litem or by prochein ami. But the principal
case, and the leading case for the doctrine
that an infant's appointment of an attorney
is voidable merely, is the early case of Whit
ney V. Dutch, supra, a case which strangely
enough has been equally cited for and against
the doctrine there laid down. In that case
Parker, C. J., after careful consideration cf
the question, although he found no cases in
point, reached the conclusion that despite
many references in the books to an infant'*
power of attorney as an example of a void
contract, the infant's appointment of an
agent, except perhaps an appointment th^.t
must be under seal, is not absolutely void
but voidable only, and he perceives no satis
factory reason for excepting even powers
under seal.
In Missouri the courts have examined the
question with some care and reached the con
clusion that an infant cannot appoint an
agent. The case of Poston v. Williams, 99
Mo. App. 513, 73 S. W. 1099, was an action
by an infant against his agent, and the op
eration of the rule denied the infant relief
for what appears to have been the fraud of
the agent. The court relied on Turner r.
Bonalier, 31 Mo. App. 582, a rather unusual
case, almost the only one in which the ques
tion is considered on reason and the old rule
upheld, although the court found that tht
decision must have been the same for another
cause. The result was to throw the infant
out of court because the affidavit to his state
ment in replevin was made by attorney. A
prochein ami had been appointed and of
course should have acted, but the court went
further and declared that any appointment
of an agent by an infant by a power of at
torney is void. The authorities were re
viewed, and the erroneous statement of
Strong, J., in Dexter r. Hall, 15 Wall. fU. S.)
9, 20, 21 L. ed. 73, that Massachusetts so
holds was quoted with approval. The con
clusion was reached that the rule is, perhaps,
not arbitrary or accidental, but necessary for
the protection of the infant. The application
of the rule in Missouri seems not to liav*
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necessaries, is a voidable contract,27 subject to affirmance or disaffirmance after
the infant comes of age. He may then ratify or deny both the appointment of the
been a benefit, but in each case a clear detri-.
ment to the infant, enabling the other party,
and not the infant, to take advantage of the
infancy. In Thompson v. Lyon, 20 Mo. 155,
61 Am. Dec. 599, an infant's power of at
torney coupled with an interest is said to be
bad. Compare Duvall v. Graves, 7 Bush
(Ky.) 401; Askey v. Williams, 74 Tes.
294, 11 S. W. 1101, 5 L. R. A. 176, in both
which cases the court says such a power is
good, although a naked power is void. Irre
concilable with these Missouri cases seems
the early case of Ward v. The Little Red,
8 Mo. 358, in which it was said that an in
fant may become a party to a contract made
without his authority by a subsequent ratifi
cation. See also MacFarland v. Heim, 127
Mo. 327, 29 S. W. 1030, 48 Am. St. Rep. 629,
in which the court quotes with approval the
statement in Story Agency, | 6, that infants" are incapable of appointing agents, except
under special circumstances."
In Nebraska there is no case directly dis
cussing the general question. The right of
an attorney to recover for services rendered
to a minor was in Cobbey v. Buchanan, 48
Nebr. 381, 07 N. W. 176, made to depend on
whether they could under the circumstances
be called necessaries. The implication seems
to be that there may bo a valid employment
of attorney by an infant. See also the gen
eral discussion of voidability of infant's con
tracts in Englebert v. Troxell, 40 Nebr. 195,
58 N. W. 852, 42 Am. St. Rep. 665, 26
L. R. A. 177.
In New Hampshire, although the broad
question was not passed upon, it was held
that an infant may under certain circum
stances employ an attorney to appear for;
him in a suit, and that he will be bound by
the acts of such attorney (Belivean v. Amos-
keag Mfg. Co., 08 N. H. 225, 40 Atl. 734, 73
Am. St. Rep. 577, 44 L. R. A. 167), and may
be liable to the attorney for his services
(Barker v. Hibbard, 54 X. H. 539, 20 Am.
Rep. 160).
In South Carolina it seems always to have
been taken for granted that an infant may
ratify the acts of his agent. The case, of
Shumate v. Harbin, 35 S. C. 521, 15 S. E.
2/0, might have rested on the theory that the
contract of a mother as agent for the im
provement of the property of her infant
child was a contract for necessaries, but the
original contract by which the child became
owner of the property through the act ot
the mother as agent could not be so ex
plained. The case of Rhode v. Tuten, 34
S. C. 496, 13 8. E. 676, was similar, the con
tract of a mother in leasing the land of her
infant children being upheld as a valid agree
ment, although no guardianship was shown.
In Salinas v. Bennett, 33 S. C. 285, 11 S. E.
968, the contract of a partner was held to
bind an infant partner, the fact that thejjiU«r remained in the partnership and drew
profits therefrom after coming of age being
regarded as a ratification. The case of Scott
v. Scott, 29 S. C. 414, 7 S. E. 811, is a clear
statement of J,he rule that the contract ot
an agent for an infant principal is " not
absolutely void, but voidable." This point
was not necessarily involved, for the infant
chose to disaffirm and no ratification was
shown. In Miller v. Sims, 2 Hill 479, a
partnership liability was involved, but the
earlier case of Alexander v. Heriot,; Bailey
Eq. 223, was decided on the broad ground
that if an agmit makes a contract for an
infant, although not for necessaries, and
the infant after coming of age affirms it,
he is bound thereby. The still earlier case
of Belton i". Briggs, 4 Desauss. Eq. 405, is
undoubted authoritv for the same doctrine.
See 27 Cent. Dig" tit. " Infants," §f 5, 7;
40 Cent Dig. tit,, "Principal and. Agent,"
§13.
27. California — In Hastings v. Dollar-
hide, 24 Cal. 195, 208, the rule is stated thus:
" It is established by the tenor of the modern
decisions that an infant may execute a
promissory note by agent." The infant's ap
pointment of an agent is voidable and riot
void, and no one can take advantage of the
fact of infancy but the infant ,himself or
his heirs or personal representatives. In
Childs v. Lanterman, 103 Cal. 387, 37 Pac.
392, 42 Am. St. Rep. 121, an infant was held
to be bound by . a judgment,' where he ap
peared by attorney and no guardian ad >litent
had been appointed. The question . is now
governed bv statute in California. See Cal.
Civ. Code, *§ 33.
Maine.— Towle r. Dresser, 73 Me. 252 j
Hardy v. Waters, 38 Me. 450.
Massachusetts.^- Simpson v. Prudential
Ins. Co., 184 Mass. 348, 68 N. E. 673, 100
Am. St. Rep. 560, 63 L. R. A. 741 ; Fairbanks
r. Snow, 145 Mass. 153, 13 N. E. 596, 1 Am.
St. Rep. 44.6; Stiff v. Keith, 143 Mass. 224,
9 N. E. 577; Moley v. Brine, 120 Mass. 324;
Welch f. Welch, 103 Mass. 562; McCarfcy t>.
Murrav, 3 Gray 578 ; Miles p. Boyden, 3 Pick.
213; Whitney v. Dutch, 14 Mass. 457, 7 Am.
Dec. 229, a leading case.
Minnesota.— The case of Coursolle v.
Weyerhauser, 09 Minn. 328, 72 N. W. 697,
might have been decided on other grounds,
but the case is interesting because of the
able review of the question by Mitchell, J.
The interest is greater because it involved
the validity of a sealed instrument executed
by the agent of an infant. The court found
that on principle an infant's contract ap
pointing an agent should stand on the same
footing as any other contract, and be voidable
the same as his personal contracts, citing
especially Craig e. Van Bebber, 18 Am. St;
Rep. 629 note.
New Jersey.— In Patterson n. Lippincott,
47 N. J. L. 457, 1 Atl, 500, 54 Am. Rep. 175,
it was held that an infant's appointment of
an agent was voidable only, and may lie
avoided by the infant alone.
Texas.— Askey v. Williams, 74 Tex. 294,
11 S. W. 1101, 5 L. R. A. 170; Ferguson v.
[h ft U ?]
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agent and the act the agent has assumed to do for him.18 This rule furnishes the
infant full protection, and yet enables him to take advantage of such contracts of
an agent on his behalf as he desires to assume on reaching years of discretion ; "
and, as has been said, it is supported by the weight of reason, and by many highly
respected authorities, if not by the actual weight of authority.30
2. Capacity to Be Agent 31— a. In General. Any one who has capacity to act
for himself is ordinarily capable of acting as agent for another.32 But so much as
this is not required, and it is generally held that one may be capable of acting as
agent for another, although he is not capable of acting for himself.33
b. Persons Defective In Mental Capacity.3* Although less capacity is required
to act as agent than to act in one's own right,3* still in the very nature of things
some mental capacity is necessary in an agent, and it has been said that infants
of tender years, lunatics, and imbeciles are therefore generally incompetent to act
as such.3" However, a person lacking in ordinary intelligence may so act in some
cases at least; 37 and an intoxicated person, it seems, is not necessarily incapable
of acting as agent.38 Generally speaking the principal will not be heard to complain
of the lack of mental capacity of one whom he has chosen to represent him.5*
However, an agent lacking contractual capacity, although he may bind his principal,
will not of course himself be bound by an agency contract more than by any other,
and hence incurs none of the agent's contractual liabilities.40
e. Infants.41 All the cases are agreed that an infant may in general act as
agent,43 his capacity being limited only by the readiness of the principal to intrust
to him a commission, and his own physical and mental capacity to carry out the
instructions under which he acts.43 Thus it has been held that an infant may
Houston, etc., R. Co., 73 Tex. 344, II S. W.
347 ; Vogelsang v. Null, 67 Tex. 405, 3 S. W.
451; Cumminga »!. Powell, 8 Tex. 80.
See 27 Cent. Dig. tit. " Infants," |§ 5, 7 ;
40 Cent. Dig. tit. "Principal and Agent,"
§ 13.
28. Coursolle v. Weyerhauser, 69 Minn.
328, 72 N. W. 697 ; Ferguson v. Houston, etc.,
R. Co., 73 Tex. 344, 11- S. W. 347; Vogelsang
F. Null, 67 Tex. 465, 3 S. \V. 451.
29. See Ferguson v. Houston, etc., R. Co.,
73 Tex. 344, 11 S. W. 347; Vogelsang p. Null,
67 Tex. 465, 3 S. W. 451; Cummings v.
Powell, 8 Tex. 80.
30. See cases cited supra, notes 27, 28.
31. Capacity of corporation to act as agent
see Corporations, 10 Cyc. 1140, and other
corporation titles.
Capacity of married woman to act as agent
see Husband and Wife, 21 Cvc. 1215 et seq.,
1234 et sea., 1305.
Capacity of partnership to act as agent
see Partnership, 30 Cyc. 424.
Citizen of belligerent state as agent sec
supra, page 1206, note 6.
Purpose of relation as affecting capacity
to act as agent see infra. I, C, 1.
32. Lea v. Bringier, 19 La. Ann. 197.
33. Lyon r. Kent, 45 Ala. 656 [citing
Stanley
"
r. Nelson, 28 Ala. 514; Powell p.
State, 27 Ala. 51]; Governor !'. Daily, 14
Ala. 469; Cobb r. Judge Grand Rapids Super.
Ct., 43 Mich. 289. 5 N. W. 309; Chastain r.
Bowman. 1 Hill (S. C). 270; King p. Bellord,
1 Hem. k M. 343, 32 L. ,T. Ch. 646. 8 L. T.
Rep. .N: S. 633, 2 New Rep. 442, 11 VVkly.
Rep. 900, 71 Eng. Reprint 149.
34. See, generally, Insane Persons.
35. See supra, I, B, 2, a.
36. Lyon v. Kent, 45 Ala. 656.
37. Cobb v. Judge Grand Rapids Super. Ct-,
43 Mich. 289, 5 N. W. 309.
38. Cameron v. Ward, 22 Ga. 168, holding
that in any event third persons cannot object
to his incapacity.
39. King ». Bellord, 1 Hem. & M. 343. 32
L. J. Ch. 04«, 8 L. T. Rep. N. S. 633,' 2 New
Rep. 442, 11 Wkly. Rep. 900, 71 Eng. Re
print 149; Foreman v. Great Western R. Co.,
38 L. T. Rep. N. S. 851.
40. See infra, III, A, 4, a, note 90. AUv>
compare infra, I, B, 2, c.
41. See Infants, 22 Cyc. 615.
42. Alabama.— Lyon v. Kent, 45 Ala. 656.
Kentucky. — Talbot v. Bowen, 1 A. K.
Marsh. 463, 10 Am. Dec. 747, holding that
contracts made by him as agent bind bU
principal under the same conditions and cir
cumstances that the contracts of an adult
agent bind the principal.
Sfassachusetts. — Brown v. Hartford F. Ins.
Co., 117 Mass. 479.
Michigan.— Cobb v. Judge Grand Rapids
Super. Ct., 43 Mich. 289, 5 N. W. 309.
Ohio.— Sheldon v. Newton. 3 Ohio St. 494.
England.— In re D'Angibau, 15 Ch. D.
228, 49 L. J. Ch. 756, 43 L. T. Rep. N. S.
135, 28 Wkly. Rep. 930; Hearle r. Gret-n-
bank, 3 Atk. 695, 26 Eng. Reprint 1200;
King r. Bellord, 1 Hem. & M. 343. 32 L. J.
Ch. 646, H L. T. Rep. N. S. 633. 2 New Rep.
442, 11 Wkly. Rep. 900, 71 Eng. Reprint
149. And see Grange p. Tirving, O. Bridgm.
107.
See 27 Cent. Dig. tit. "Infants." §| 6. 7:
40 Cent. Dig. tit. " Principal and Agent,"
i 14.
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execute a power by instrument under seal," and even, when it is clear that such
was the intention, a power coupled with an interest.45 But while an infant agent
may effectually bind the principal and third person, the infant himself of course
will incur none of the contractual liability attaching to an adult agent, either to
his principal or to the third person.'18
d. Persons Having or Representing Interests Adverse to Those of Principal.
If, at the time of his appointment as agent, a person has or represents interests
adverse to those of the principal, and the principal has no notice of that fact, he is
disqualified in law to undertake the agency.47
C. Purpose of Relation — 1. In General. From the fundamental maxim
of agency, qui facit per alium, facit per se, it follows that, as a general rule of law,
whatever a man may do himself he may do through an agent.48 There are, how
ever, many acts in reference to which the common law requires personal performance
on the part of the actor, and these he cannot perform by agent Or attorney, an
instance being that an agent cannot perform by a subagent the acts which he has
been appointed to perform in person.49 So there are many acts regulated by
statute which, because of their nature or the requirements of the statute, must be
done personally.50 If a person cannot lawfully do an act himself, he cannot of
Bights of third persons. — It has been sug
gested that the rights of third persons may
set a limit on the infant's capacity to act as
agent, unless the duty undertaken is in keep
ing with his age, capacity, and experience.
Mechem Agency, f 59. It may be doubted
whether a third person can be compelled to
deal with an infant agent at all, because the
infant cannot, like an adult agent, be held
personally liable to the third party; but if
third persons consent to contract through an
infant agent, it is difficult to see why they,
equally with the principal who chose the
agent, do not waive any right to complain
of the infancy. The cases say that the in
fant can execute a power as fully and effect
ually as an adult. See cases cited supra,
note 42.
44. U. S. Investment Corp. v. Ulrickson,
84 Minn. 14, 86 N. W. 613, 87 Am. St. Rep.
326; Sheldon v. Newton, 3 Ohio St. 494.
45. In the case of In re Cardross, 7 Ch. D.
728, 47 L. J. Ch. 327, 38 L. T. Rep. N. S.
778, 26 Wkly. Rep. 389, Jessel, M. R., after
reviewing the authorities concludes that it
is good law that an infant can exercise a
power even though it be coupled with an
interest, where an intention appears that
it should be exercisable during minority.
This is the doctrine of Sugden Powers (8th
ed.), 911, and King p. Bellord, 1 Hem. & M.
343, 32 L. J. Ch. 646, 8 L. T. Rep. N. S. 633,
2 New Rep. 442, 11 Wkly. Rep. 900, 71 Eng.
Reprint 149, but seems contrary to the opin
ion of some earlier cases. Compare Lord
Hardwicke in Hearle p. Greenbank, 3 Atk.
695. 26 Eng. Reprint 1200.
46. See Talbot v. Bowen, 1 A. K. Marsh.
(Ky.) 436, 10 Am. Dec. 747. And see infra,III. A, 4, a. Compare supra, I, B, 2. b.
47. Adverse interest: As affecting liability
of agent to principal see infra. III, A, 1, b.
As affecting liability of principal to agent
nee infra, III, B, 2, d, (m), (rv) ; III, B,
3, c, (rv), (a). As affecting liability of
principal to third person see infra, III, E,
1, a, (v). As affecting liability of third
person to principal see infra, III, F, I, c.
As authorizing revocation of agency see
infra, I, G, 1, b, (n). As terminating
agency see infra, I, G, 2, c. (II).
Adverse interest of: Auctioneer see Auc
tions and Auctioneers, 4 Cyc. 1047. Broker
see Factors and Bbokebs, 19 Cyc. 206, 207,
226-228, 234. Insurance agent see Insur
ance, 22 Cyc. 1435, 1442, 1445; and other
insurance titles.
Creation and existence of double agency see
infra, I, D, 1, d, (in).
48. Alabama.— Lyon v. Kent, 45 Ala.
656.
Indiana. — Caley v. Morgan, 114 Ind. 350,
16 N. E. 790.
Maryland. — SilverwoOd v. Latrobe, 68 Md.
620, 13 Atl. 161.
Ohio.— Brisbane c. Stoughton, 17 Ohio 482.
Tennessee. — Electric Light, etc., Co'. ('. Bris
tol Gas, etc., Co., 99 Tenn. 371, 42 S. VV. 19.
Texas.— McKee f. Coffin, 66 Tex. 304, 1
S. W. 276; Coffee l>.Silvan, 15 Tex. 354, 68
Am. Dec. 169.
Vermont.— Sumner p. Conant, 10 Vt. 9.
Wisconsin.— Gibbs v. Holcomb, 1 Wis. 23.
England.^— Furnivall v. Hudson, [1893] 1
Ch. 335, 62 L. J. Ch. 178; 08 L. T. Rep. N. S.
378, 3 Reports 230, 41 Wkly. Rep. 358;
Combes' Case, 9 Coke 75», 77 Eng. Reprint
843.
See 40 Cent. Dig. tit. " Principal and
Agent," g 46.
49. See infra, II, D.
Assignment of contracts involving personal
services or relation of personal confidence see
Assignments, 4 Cyc. 22, 23.
Delegation by executor of testamentary
power to sell land see Executors and Admin
istrators, 18 Cyc. 328.
50. Dickson v. Morgan, 7 La. Ann. 496
(holding that the power of answering inter
rogatories on oath cannot be conferred by
one person on another) ; Lytle p. Smith, 3
Humphr. (Tenn.) 327 (holding that a con
stable cannot constitute an agent to receive
the moneys due on an execution) ; U. S. Vi
[I
. C, 1]
1214 [31 Cyc] PRINCIPAL AND AGENT
course confer authority upon another as his agent to do such act in his
behalf.51
2. Illegality. An act which, if done by the principal, would be illegal as in
violation of common law or of some statutory provisio n cannot be done through
the agency of another; and any agreement that authorizes or requires an agent to
do an illegal act or tends to induce the commission thereof is consequently void."
Bartlett, 24 Fed. Cas. No. 14.532, 2 Ware 17
(holding that the enrolment of a vessel under
oath of the owner by agent is ineffectual).
See also Finnegan v. Lucy, 157 Mass. 439, 32
N. E. 650.
Personal performance held not to be re
quired by statute see Webber v. Brown, 38
111. 87 (claim to property seized on execu
tion) ; Basham .v. Com,, 13 Bush (Ky.) 3(3
(signature of surety on sheriff's bond) ; Fin
negan t\ Lucy, 157* Mass. 439, 32 N. E. 656
(notice by wife not to sell liquor to husband) ;
Lytle v. Smith, 3 Humphr. (Tenn.) 327 (hold
ing that a constable may constitute an agent
to take out execution) ; White v. Holliday, 11
Tex. 006 (procuring grant of public lands) ;
In re Whitley, 32 Ch. D. 337, 55 L. J. Ch. 540,
54 L. T. Rep. N. S. 912, 34 Wkly. Rep. 505
(signature to memorandum of association by
company) ; Reg. v. Middlesex, 1 L. M. & P.
£21 (notice of appeal from order for re
moval of pauper) ; In re Boldero, 1 Rose 231
(signature to petition in bankruptcy).
Agency for purpose of: "Acceptance of as
signment in behalf of assignee see Assign
ments, 4 Cyc. 29 note 56. Acceptance, in be
half of creditor, of assignment for benefit of
creditors see Assignments Fob Benefit of
Creditobs, 4 Cyc. 140. Acknowledging debt
barred by limitations see Limitations of
Actions, 25 Cyc. 1353. Acknowledging sub
mission to arbitration see Arbitration and
Award, 3 Cyc. 003 note 94. Answering or
making disclosure in garnishment proceeding
sec Garnishment, 20 Cyc. 1081. Asserting
claim in admiralty proceedings see Admi
ralty. 1 Cyc. 803 note 71. Committing act of
bankruptcy see Bankruptcy, 5 Cyc. 286 note
92. Effecting accord and satisfaction see
Accord and Satisfaction, 1 Cyc. 319. En
tering appearance see Appearances, 3 Cyc.
512. Entering on land to interrupt adverse
possession see Adverse Possession, 1 Cyc.
1011. Executing assignment for benefit of
creditors see Assignments For Benefit of
Creditors, 4 Cyc. 150. Executing bonds in
general see Bonds, 5 Cyc. 735. Executing ad
ministrator's bond see Executors and Ad
ministrators, 18 Cyc. 134 note 95. Execut
ing appeal-bond see Appeal and Error, 2
Cyc. 840. Executing attachment bond see
Attachment, 4 Cyc. 534. Executing rede
livery bond in attachment see Attachment,
4 Cyc. 681. Locating mining claim see
Mines and Minerals, 27 Cyc. 552. Making
affidavits in general see Affidavits, 2 Cyc. 5.
Making affidavit in attaehment see Attach
ment, 4 Cyc. 471. Making affidavit on ap
peal see Appeal and Erbob, 2 Cyc. 809.
Taking acknowledgment see Acknowledg
ments, 1 Cyc. 555. Voting at meeting of
creditors of bankrupt see Bankbuptcy, 5 Cyc.
321.
51. Ferguson v. Morris, 67 Ala. 389, where
it was held that a foreign administrator who
has no power to collect money himself cannot
appoint an agent with authority to collect
the monev for him.
52. Alabama,— Dudley P. Collier, 87 Ala
431. 6 So. 304, 13 Am. "St. Rep. 55.
California. — Moore v. Moore. 130 Cal. 110,
62 Pac. £94, 80 Am. St. Rep. 78.
Colorado.— Hoyt v. Macon, 2 Colo. 502.
Illinois.— Pear'ce v. Foote, 113 111. 228. 55
Am. Rep. 414 [cited in Jaraieson v. Wallace.
167 III. 388, 47 N. E. 702, 59 Am. St. Rep
302].
Kansas.— Bowman v. Phillips. 41 Kan. 364.
21 Pac. 230, 13 Am. St. Rep. 292, 3 L. R. A
$31.
Louisiana. — Irwin v. Lew. 24 La. Ann.
302; Haney «. Manning, 21 La. Ann. 166.
Michigan.— McCurdv r. Dillon, 135 Mich.
678, 98 N. W. 746; McDonnell I'. Rignev. 108
Mich. 278, 66 N. W. 52.
Mississippi. — Wooten v. Miller, 7 Sm. & M.
380. -
New York.—^ Sedgwick v. Stanton, 14 K. Y.
289; Lowev v. Granite State Provident As
soc, 8 Misc. 319, 28 N. Y. Suppl. 560; Parka
v. Jacob Dold Packing Co., 6 Misc. 570. 27
N. Y. Suppl. 289; Rolfe v. Delmar, 7 Rob.
80.
Ohio.— Pape r. Standard Oil Co., 27 Ohio
Cir. Ct. 111.
Pennsylvania. — Johnson t\ Hulings. 103 Pa.
St. 498, 49 Am. Rep. 131 ; Holt v. Green, 73
Pa. St. 198, 13 Am. Rep. 737.
Tennessee. —Rhodes v. Summerhill, 4 Heisk.
204. ^
Utah.— Mexican International Banking Co.
v. Lichtenstein, 10 Utah 338, 37 Pac. 574,
sale of lottery tickets.
United States.— Lanahan c. Pattison, 14
Fed. Cas. Xo. 8,036, 1 Flipp. 410.
England.— Debenham v. Ox, 1 Ves. 276, 27
Eng. Reprint 1029.
See 40 Cent. Dig. tit. "Principal and
Agent," § 46; and cases cited infra, this note
et seq.
Agency involving crime. — There can be no
such thing as agency in the perpetration of a
crime, but all persons actively participating
are principals. Pearce v. Foote, 113 111. 228,
55 Am. Rep. 414 [cited in Jamieson r. Wal
lace, 167 111. 388, 47 N. E. 762. 59 Am. St
Rep. 3021; Leonard v. Poole, 114 N. Y\ S71.
21 N. E. 707, 11 Am. St. Rep. 667. 4 L. R. A.
728; State p. Matthis, 1 Hill (S. C.) 37;
Mexican International Banking Co. v. Lichten
stein, 10 Utah 338, 37 Pac. 574. And see
Criminal Law. 12 Cyc. 70, and Cross-Refer
ences Thereunder.
Adverse interest of agent as affecting va
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This principle is fully discussed and its various applications in other places in this
work.53
D. Creation and Existence — 1. By Act of Parties — a. Necessity of
Mutual Assent; Intention. It is a fundamental principle that agency can exist
only by the will of the principal, and with the consent of the agent.61 It is therefore
essential to the formation of the relation that the principal shall in some manner,
either expressly or by implication from conduct for which he is responsible, appoint
the agent," and that the agent shall in some way accept the appointment.58
53. See Contracts, 9 Cyc. 405-577.
Agency agreements involving: Gambling
transactions see Gamino, 20 Cye. 921 et seq.
Monopolies see Monopolies, 27 Cyc. 900.
Stipulation for contingent compensation as
affecting legality of contract in general see
Champebty and Maintenance, 6 Cyc. 858
et seq. See also Attorney and Client, 4
Cyc. 989 ct acq.
54. Iowa.— Storm Lake Bank r>.Missouri
Valley L. Ins. Co., 06 Iowa 617, 24 S. W. 239.
And see Walton v. Dore, 113 Iowa 1, 84
X. W. 928.
Kansas.— State v. Hubbard, 58 Kan. 797,
51 Pac. 290, 39 L. R. A. 860.
-Yeic York.— Sternaman v. Metropolitan L.
Ins. Co., 170 N. Y. 13, 62 X. E. 763. 88 Am.
St. Rep. 025, 57 L. R. A. 318; Raney v.
Weed, 3 Sandf. 577.
Ohio.— Isli v. Crane, 13 Ohio St. 574.
United States.— In re Carpenter, 125 Fed.
831; New York Cent. Trust Co. v. Bridges,
57 Fed. 753, 764, 6 C. C. A. 539, where it is
said: "An agency is created — authority is
actually conferred— very much as a contract
is made, i. e. by an agreement between the
principal and agent that such a relation shall
exist. The minds of the parties must meet in
ostablishing the agency. The principal must
intend that the agent shall act for him, and
the agent must intend to accept the authority
and act on it, and the intention of the parties
must find expression either in words or con
duct between them."
England.— Markwick r. Hardingham, 15
Ch. D. 330, 43 L. T. Rep. N. S. 647, 29 Wkly.
Rep. 361; Love v. Mack, 93 L. T. Rep. X. S.
352.
See 40 Cent. Dig. tit. " Principal and
Agent," § 1.
55. Alabama — Hill v. Helton, 80 Ala. 528,
1 So. 340; Holman v. Norfolk Bank, 12 Ala.
369.
Arkansas.— St. Louis, etc., R. Co. t>.Ben
nett, 53 Ark. 208, 13 S. W. 742, 22 Am. St.
Rep. 187.
Colorado.—Thatcher r. Kauclier, 2 Colo. (i98.
Delaware.— State v. Foster, 1 Pennew. 289,
40 Atl. 039.
Illinois.— Halladay v. Underwood, 90 111.
App. 130; Peoria Grape Sugar Co.,r. Turney,
70 111.App. 589 [affirmed in 175 111. 631, 51
N. E. 587]; Equitable Produce, etc., Exch.
r. Keyes, 07 111.App. 400.
Indiana.— Lucas v. Rader, 29 Ind. App.
281. 04 N. E. 488.
Kansas.— State v. Hubbard. 58 Kan. 797,
51 Pac. 290, 39 L. R. A. 800; Hall v. Smith,
3 Kan. App. 085, 44 Pac. 908, 909, where the
court said : " In no case can agency be
established without showing some connection
between the principal and the claimed agent,
from which may be reasonably inferred au
thority from the principal to do the act for
which it is sought to hold him responsible."
Massachusetts.— Hyde v. Boston, etc., Co.,
21 Pick. 90 (holding that an agreement by a
purchaser that a third person shall have a
lien by mortgage or otherwise, after a certain
time, for a debt due him from the vendor,
does not constitute the vendor the agent of
the purchaser to execute such mortgage) ;
Long v. Colburn, 11 Mass. 97, 6 Am. Dec. 100.
Michigan. — Grover, etc., Sewing Mach. Co.
v. Polhemus, 34 Mich. 247, holding that a
principal is not holden for an indebtedness in
curred in his name without authority by an
agent, where he has never held the agent out
as having such authority or done anything to
ratify the unauthorized act; much less where
the credit was originally given in the agent
and not to the principal; and that an agent
can never invest himself with authority, so
as to bind his principal, by mere false state
ments to others with whom he deals as to the
extent of his authority. _
Minnesota.— Graves t\ Horton, 38 Minn.
00, 35 N. W. 508; Lawrence r. Winona, etc.,
R. Co., 15 Minn. 390, 2 Am. Rep. 130.
Missouri. — Alt v. Grosclose, 01 Mo. App.
409.
Nebraska.— Starring t'. Mason, 4 Nebr. 367.
Nevada.— Jos. Schlitz Brewing Co. v. Grim-
mon, 28 Xev. 23.5, 81 Pac. 43.
Sew York.— Sternaman v. Metropolitan L.
Ins. Co., 170 N. Y. 13, 02 N. E. 703, 88 Am.
St. Rep. 025, 57 L. R. A. 318; McGoldrick v.
Willits, 52 N. Y. 612; Smith v. Duchardt, 45
N. Y. 597;. Howard c. Norton, 65, Barb. 161;
Raney v. Weed, 3 Sandf. 577 ; Roberge v. Mon-
heimer, 21 Misc. 491, 47 N. Y. Suppl. 055
(holding that the agency is not to be implied
from the assumed agent's own statement of
his authority) ; Tallmadge r. Lounsburv, 21
X. Y. Suppl." 908; Dobson l'. Kuhnla, 20 N. Y.
Suppl. 771.
Ohio.— Ish D. Crane, 13 Ohio St. 574.
Pennsylvania.— Frailev v. Waters, 7 Pa. St.
221 ; Creighton v. Keith, 16 Phila. 130. . ,,
Vermont.— FcOlctt v. Stanton, 16 Vt.,35.
"Washington. — Opie v. Pacific Inv. Co.,' 20
Wash. 505, 07 Pac. 231, 56 L. R. A. 778.
Vnited States.— In re Carpenter, 125 Fed.
831. . .
'
England.— Markwick r. Hardingharn, 15
Ch. D. 339, 43 L. T. Rep. N. S. 647, 29.Wkly.
Rep. 361 ; Pole v. Leask, 9 .Tur. N. S. 829, 33
L. J. Ch. 155. 8 L. T. Ren. N. S. 045.
Canada. —Macklem V. Thome, 30 U. C. Q. B.
404.
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While a mutual intention to create the relation of principal and agent is generally
an essential element of agency, still it is to be observed that where the facts are
such as to create an agency as a matter of law, the actual intention of the parties
and the name they give to their relation are immaterial; they cannot agree that
facts which in law establish the relation of agency shall not establish that relation
or shall establish a different relation.57
b. Necessity of Consideration. An executory agreement to act as agent for
another is ordinarily not binding on either party unless it is based on a considera
tion.58 If, however, one who gratuitously promises to act for another enters
upon performance of the undertaking, he is bound to complete performance
according to his promise, notwithstanding the lack of consideration; 58 and if the
promise has been executed in pursuance of the authority conferred, it is immaterial
whether or not there was any consideration for the agent's undertaking,00 since
the rule making consideration an essential element of simple contract does not
apply to executed agreements."
e. Mode of Creation — (i) Lv General. There is
,
in general, no particular
way in which an agent must be appointed,'2 although, as will later appear, in a few
Delaware.— State v. Foster, 1 Pennew. 289,
40 Atl. 939.
Kentucky. — Viekery r. Lanier, 1 Mete.
133.
Louisiana. — McCoy v. Weber, 38 La. Ann.
418.
Michigan.— McDonald r. Boeing, 43 Mich.
394, 5 X. W. 439, 38 Am. Rep. 199.
United States.— Sec Barr V
,
Lapsley, 1
Wheat. 151, 4 L. ed. 58.
Mode of acceptance see infra, I, D, 1, c,
(I).
57. Iowa.—Trotter v. Grand Lodge I. L. H.,
132 Iowa 513, 109 N. W. 1099, 7 L. R. A.
N. S. 569. .
Louisiana. — Tcte v. Lanaux, 45 La. Ann.
1343, 14 So. 241.
New York.— Sternaman p. Metropolitan L.
Ins. Co., 170 N. Y. 13, 62 N. E. 763, 88 Am.
St. Rep. 625, 57 L. R. A. 318.
Tennessee. — Arbuckle v. Kirkpatrick, 98
Tenn. 221, 39 S. W. 3
,
60 Am. St. Rep. 854,
36 L. R. A. 285.
T?xas.— Bradstreet Co. v. Gill, 72 Tex,
115, 9 S. W. 753, 13 Am. St. Rep. 768, 2
L. R. A. 405.
United States.— Ex p. Flannagans, 9 Fed.
Cas. No. 4,855, 2 Hughes 264, 12 Nat. Bankr.
Reg. 230.
England.— Ex p. White, L. R. 6 Ch. 397,
40 L. J. Bankr. 73, 24 L. T. Rep. N. S. 45, 19
Wkly. Rep. 488.
And see supra, I, A, 2, a.
58. Iowa.— Cravens v. Cravens, Morr. 285.




Michigan.— Spencer v. Towles, 18 Mich. 9
.
New Hampshire.— Low p. Connecticut, etc.,
Rivers R. Co., 40 N. H. 284.
New York.— Thome r. Deas, 4 Johns. 84.
England.— Balfe e. West, 13 C. B. 46C, 22
L. J. C. P. 175, 1 Wklv. Rep. 335, 76 E. C. L.
406; Coggs r. Bernard. 2 Ld. Raym. 909;
Elsee v. Gatward, 5 T. R. 143.
Consideration held to be sufficient see Tuers
r. Tuers. 100 N. Y. 196, 2 N. E. 922.
Agent's right to compensation see infra,
III, B, 2.
Liability for failure to perform gratuitous
promise to act for another and for misfeas
ance see infra, III, A, 3. a, (in).
59. Colorado,— Fisher !'. Seymour, 23 Colo.
542, 49 Pac. 30.
Kansas.— See Dull r. Dumbauld, 7 Ken.
App. 376, 51 Pac. 930.
Kentucky. — Viekery r. Lanier, 1 Mete. 133.
Louisiana. — Passano e. Acosta, 4 La. 26, 23
Am. Dec. 470.
Maryland. — Williams v. Higgins, 30 Mil.
404.
Michigan.— Spencer P. Towles, 18 Mich. 9.
New York.— Thorne r. Deas, 4 Johns. 84.
South Carolina.—Nixon r. Bogin, 26 S. C.
611, 2 S. E. 302.
United States.— Short r. Skipwith, 22 Fed.
Cas. No. 12,809, 1 Brock. 103; Walker r.
Smith, 29 Fed. Cas. No. 17,086, 1 Wash. 152,
4 Dall. 389, 1 L. cd. 878.
England.— Balfe c. West, 13 C. B. 466. 22
L. J. C. P. 175, 1 Wkly. Rep. 335, 76 E. C. L.
466; Wilkinson t\ Coverdale, 1 Esp. 74; Else*
f. Gatward, 5 T. R. 143.
If one intrusts property to another, who
agrees to perform services in reference thereto,
tlxe latter, although he is to receive no com
pensation, is bound to use reasonable care in
respect to the safe custody of the property,
and also bound to perform the services as
agreed, since the bailment affords a sufficient
consideration for his promise. Robinson r.
Threadgill, 35 N. C. 39; Coggs P. Bernard, 2
Ld. Raym. 909.
60. See Haluptzok p. Great Northern K
Co., 55 Minn. 446, 57 N. W. 144, 26 L. R. A.
739.
61. Maxwell p. Graves, 59 Iowa 613. 13
N. W. 758 ; Matthews r. Smith. 67 N. C. 374.
62. Delaware.— Geylin V. De Villeroi. 2
Honst. 311.
Iowa.— Schneider r. Schneider, 125 Iowa 1,
98 N. W. 159. holding that where an admin
istrator, in correspondence with a sister of
decedent, dissuaded her from employing coun
sel, and told her he would look after her in
terests, and she permitted him to do so, he
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special instances the law requires a particular form of appointment.03 The relation
may be formed either by express contract between the parties,64 or by a contract
implied in fact.65 The appointment may be made by instrument under seal,88
and generally by simple writing 67 or by mere word of mouth.88 The appointment
must be communicated to the agent,89 and in some instances it may be necessary
that the agent's acceptance of the undertaking should be communicated to the
principal; 70 but as a rule if the agent proceeds to act under the appointment it is
unnecessary to give the principal express notice of acceptance.71
(n) Implied Appointment — (a) In General. The relation of principal
and agent does not depend upon an express appointment and acceptance thereof,
but it may be implied from the words and conduct of the parties and the circum
stances of the case.72 It is often difficult to determine upon general principles
the strictest accountability, in the purchase
of her share of the estate, for the truth of his
representations concerning it.
Minnesota.— Haluptzok v. Great Northern
R. Co., 55 Minn. 446, 57 N. W. 144, 26 L. R. A.
739.
Xeiv Jersey.—Thomas ». Spencer, (Ch. 1899)
42 Atl. 275, holding that where a person
nodded his head in response to an inquiry
whether the inquirer should sign a contract
for him, and the inquirer then signed in his
presence, he was bound.
Ketc York — Tues v. Tues, 100 N. Y. 196,
2 N. E. 922.
Sec 40 Cent. Dig. tit. "Principal and
Agent," § 16. And see cases cited infra, note
64 et seq.
63. See infra, I, D, 1, e.
64. Delaware.— State v. Foster, 1 Pennew.
289, 40 Atl. 939; Geylin v. De Villeroi, 2
Houst. 311.
Iowa.— Storm Lake Bank v. Missouri Val
ley L. Ins. Co., 66 Iowa 617, 24 N. VV. 239.
Massachusetts.— Long v. Colburn, 11 Mass.
97, 6 Am. Dec. 160.
Minnesota.— Rice V. Longfellow Bros. Co.,
78 Minn. 394, 81 N. W. 207.
New York.— Sternaman v. Metropolitan L.
Ins. Co., 170 X. Y. 13, 62 N. E. 763, 88 Am.
St. Rep. 625, 57 L. R. A. 318.
Canada. — Sayward v. Dunsmuir, 11 Brit.
Col. 375; Ingersoll, etc., Gravel Road Co. v.
McCarthy, 16 U. C. Q. B. 162.
See 40 Cent. Dig. tit. " Principal and
Agent," f 16.
65. Sec infra, I, D, 1, c, (n).
66. See infra, I, D, 1, e, (III).
67. See infra, I, D, 1, e, (II).
68. See infra, I, D, 1 e, (I).
69. Barr v. Lapsley, 1 Wheat. (U. S.) 151,
4 L. ed. 58. And see Contracts, 9 Cyc. 270.
70. See for example McDonald v. Bceing, 43
Mich. 394, 5 N. W. 439, 38 Am. Rep. 199;
I-n re Consort Deep Level Gold Mines, [18971
1 Ch. 575, 66 L. J. Ch. 297, 76 L. T. Rep.
JC-. S. 300, 45 Wkly. Rep. 420.
71. George v. Sandel, 18 La. Ann. 535 (in
wJiich it was held that when a person ap
pointed as agent of another acts under the
appointment there is a tacit acceptance, al
though he writes to his principal declining
t.be agency) ; Parkhill v. Imlay, 15 Wend.
f>'. Y.) 431; Roberts v. Ogilby, 9 Price 269,
23 Rev. Rep. 671. And see Garvey v. Scott, 9
111. App. 19 (where plaintiff, having left a
horse in defendant's charge, asked a third per
son if he would take the horse from defendant
and sell it for him if he wrote to him to do
so, and was told by such third person that he
would, and he afterward wrote such third
person to sell the horse, and without making
any response to such letter the horse was sold,
and it was held that the contract of agency
was complete) ; Wright v. Rankin, 18 Grant
Ch. (U. C.) 625. See also Contracts, 9 Cyc.
270. To the contrary see McDonald v. Boeing,
43 Mich. 394, 5 N. W. 439, 38 Am. Rep.
199.
Time for acceptance. — The agent must pro
ceed to act under the appointment within a
reasonable time. Parkhill v. Imlay, 15 Wend.
(N. Y.) 431.
72. Alabama.— Hill p. Helton, 80 Ala. 528,
1 So. 340.
California. —Ancclo-Californian Bank v. Cerf,
147 Cal. 393, 81 Pac. 1081.
Delaware.— State B, Foster, 1 Pennew. 289,
40 Atl. 939; Geylin v. De Villeroi, 2 Houst.
311.
/oiea. — Storm Lake Bank v. Missouri Val
ley L. Ins. Co., 66 Iowa 617, 24 N. W. 239.
Kansas.— Bull v. Duncan, (App. 1899) 59
Pac. 42; Dull v. Dumbauld, 7 Kan. App. 376,
51 Pac. 936; Hall v. Smith, 3 Kan. App. 685,
44 Pac. 908.
Kentucky. — Hall v. Aver, etc., Tie Co., 102
S. W. 867, 31 Ky. L. Rep. 508.
Maine.— Tmndy v. Farrar, 32 Me. 225.
Massachusetts.— Long v. Colburn, 11 Mass.
97, 6 Am. Dec. 160.
Minnesota.— Lindquist v. Dickson, 98 Minn.
369, 107 N. W. 958, 6 L. R. A. N. S. 729;
Haluptzok v. Great Northern R. Co., 55 Minn
440, 57 N. W. 144, 20 L. R. A. 739.
Missouri. — Johnson v. Hurlev, 115 Mo. 513,
22 S. W. 492; Phillips e. Geiser Mfg. Co., 129
Mo. App. 396, 107 S. W. 471.
Xew Mexico. — Ilfeld v. Stover, 4 N. M. 54,
12 Pac. 714.
Pennsylvania. — Loudon Sav. Fund Soc. v.
Hagerstown Sav. Bank, 30 Pa. St. 498, 78
Am. Dec. 390.
West Virginia. —Ruffner v. Hewitt, 7 VV. Va.
585.
Canada. — Sayward v. Dunsmuir, 11 Brit.
Col. 375; Wright v. Rankin, 18 Grant Ch.
(U. C.) 025; Ingersoll, etc., Gravel Road Co.
v. McCarthy, 16 TJ. C. Q. B. 162.
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whether any agency exists; rather it must be determined from the facts and
circumstances of the particular case.73 It will not be inferred from the fact that
third persons thought the agency existed," nor because the alleged agent assumed
to act as such,75 nor because the conditions and circumstances were such as to
make such an agency seem natural and probable, and to the advantage of the
supposed principal.76 Finally, an implied agency must be based upon facts, and
facts for which the principal is responsible,77 and upon a natural and reasonable,
and not a strained, construction of those facts.78 And if
,
in view of the facts,
an implied agency is apparent, its extent is limited to acts of a like kind with those
from which it is implied, and is to be restricted to the purpose for which the facts
show that it was granted.79
73. Agency held to exist by implication
from the facts and circumstances of the case
see Wilson v. Henderson, 123 Cal. 253, 55 Pac.
9S0; Malburn v. Schreiner, 49 111. U'J; Stato
v. Fellows, 98 Minn. 179, 107 N. VV. 542, 103
K. W. 825; Sandifer v. Lvnn, 52 Mo. App.
553; New York Cent., etc., R. Co. v. Davis, 86'
Hun (N. Y.) 8G, 34 N. Y. Suppl. 206 [af
firmed in 158 N. Y. 674, 52 N. E. 1125]; Ms-
Reynolds' Appeal, 66 Pa. St. 102 (where an
assignment of a part interest of a railroad
contract, the assignor reserving " the same
control over the execution of the work . . .
as he would have had had these presents never
been executed," was held to constitute the as
signor the attorney in fact of the assignee so
far as his interest was concerned) ; Hussey v.
Crass, (Tenn. Ch. App. 1899) 53 S. W. 986;
Sheanon v. Pacific Mut. L. Ins. Co., 83 Wis.
507, 53 N. W. 878; Hough v. Richardson, 12
Fed. Cas. No. 6,722, 3 Story 059; Wright v.
Rankin. 18 Grant Ch. (U. C.) 625.
Agency held not to exist by implication
from tlte facts and circumstances of the case
see Mills v. Abbeville Southern R. Co., 137
Ala. SO.,, 34 So. 815; Haynes v. Crutchfield, 7
Ala. 189; Thorne v. Bowers, 1 Ariz. 239, 25
Pac. 470; Daniel v. Maddox-Rucker Banking
Co., 124 Ga. 1003, 53 S. E. 573; Stiuson v.
Thornton, 56 Ga. 377 ; Lewis r. Amourous, 3
Ga. App. 50, 59 S. E. 338; Gadmer v. Lent,
102 Iowa 741, 70 N. W. 732; Steele v. Watson,
86 Iowa 629, 53 N. W. 420; Storm Lake
Bank v. Missouri Valley L. Ins. Co., 66 Iowa
617, 24 N. W. 2:i9; Cravens v. Cravens, Morr.
(Iowa) 285; Fidelitv Trust, etc., Co. v. Carr,
66 S. W. 990, 67 S.'W. 258, 24 Ky. L. Rep.
150. 23 Ky. L. Rep. 2409; Smith r. Edwards,
2 Harr. & G. (Md.) 411; Pepard v. Lewis,
37 Minn. 280, 33 N. W. 790; Padley v. Catter-
lin, 64 Mo. App. 629; State v. State Journal
Co.. 77 Nebr. 752, 110 N. W. 763. 9 L. R. A.
N. S. 174; Woodward r. Bixby, 68 N. H. 219,
44 Atl. 208; Holman v. Gosling 103 N. Y. App.
Div. 606, 93 N. Y. Suppl. 120; Elkinton v.
White, 5 Pa. Dist. 199; Snvder t\ Baker,
(Tex. Civ. App. 1896) 34 S. W. 981; O'Con-
nell v. Marvin, 47 Wash. 8. 91 Pac. 254;
Sutherland r. Gilmour, 5 N. Brunsw. 105.
Agency of debtor for creditor in procuring
security for debt.— The debtor is not as a
rule regarded as the creditor's agent, in pro
curing security for the debt. Campbell t.'.
Murray, 02 Ga. 80; Helms r. Wavne Agricul
tural Co., 73 Ind. 325, 38 Am. Rep. 147 [<in-
proved in Hunter v. Fitzmauriee, 102 Ind.
449, 2 N. E. 127 ; Wheeler l\ Barr, 7 Ind. App.
381, 34 N. E. 591] ; Harris v. Bradley, 7 Yerg.
(Tenn.) 310; Hyatt v. Zion, 102 Va. 909, 4S
S. E. 1. And see Woodward p. Bixby, 68 X. li.
219, 44 Atl. 298. To the contrary see Haskit
v. Elliott, 58 Ind. 493.
Agency implied from relationship of parties.
— Agency cannot be inferred from mere bloo.i
relationship or family ties, unattended by
conditions, acts, or conduct clearly implying
the relation of principal and agent. Bassett
v. Dodgin, 10 Bing. 40, 2 L. J. C. P. 259. 3
Moore & S. 417, 25 E. C. L. 28. holding that
there is no presumption, in the absence of
evidence, that a man's father-in-law is his
agent. See, however, Sheanon p. Pacific Mut.
L. Ins. Co., 83 Wis. 507, 53 N. W. 878.
Agency involved in family relation see Hvs-
BAND AND WIFE ; PaBENT AND CHILD. Coten-
ant as agent see Tenancy in Common. Joint
tenant as agent see Joint Tenancy. Partner
as agent see Pabtnership.
74. Artley v. Morrison, 73 Iowa 132. 34
N. W. 779;"Winkelman r. Biickert, 102 Wis.
50, 78 N. W. 104.
75. Deverell p. Bolton. 18 Ves. Jr. 505, 34
Eng. Reprint 409. See also supra, I, D. 1, a.
76. Bickford P. Menier, 107 N. Y. 490, 14
N. E. 438; Gregory c. Loose, 19 Wash. 599,
54 Pac. 33.
77. See supra, I, D, 1. a.
78. Kansas, etc., Coal Co. v. Millett. 50
Mo. App. 382 (holding that the fact that a
junior mortgagee assented to the appoint
ment of an agent by the mortgagor to collect
the rents and apply them in payment of run
ning expenses and the interest on the first
mortgage does not make such agent the agent
of the junior mortgagee, so as to bind th*>
latter by his contracts for heating and light
ing the mortgaged property) ; Associate
Alumni Gen. Theological Seminary r. General
Theological Seminary, 20 X. Y. App. Div.
144, 49 N. Y. Suppl. 745 (holding that the
fact that the alumni association of a collees*,
which had passed resolutions to raise a fund
to establish a professorship, applied to such
college for its sanction, which was granted
by resolution of the board of trustees that" this board . . . hereby recognizes them as
agents accordingly, and earnestly commends
their agency to the confidence and liberality
of the church." does not entitle the college
to the fund as principal) ; Gregory r. Loose.
10 Wash. 599, 54 Pac. 33.
79. Humphrey p. Havens. 12 Minn. 298
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(b) Agency by Estoppel Distinguished. Implied agency does not include, and
is properly speaking distinguishable from, agency by estoppel,80 although the two
are usually confused. In a strict use agency by estoppel should be restricted to
cases in which the authority is not real but apparent.81 To the third person the
principal is equally liable in the case of implied agency and agency by estoppel,
although this distinction is to be noted, that agency by estoppel can be invoked
only when the third person knew and relied on the conduct of the principal,83 while
in implied agency he need have had no knowledge of the principal's acts, nor have
relied on the same. The agent by implied authority being an actual agent, the
principal is liable for his acts the same as though the authority had been express."3
As between the principal and agent, moreover, the distinction is vital. An agent
by implied appointment is a real agent with all his rights and liabilities; an apparent
agent, an agent by estoppel, is no agent at all, and as against the principal has none
of the rights of an agent.84
(c) Agency Implied From Active Holding Out, Course of Dealing, Acquiescence,
Etc. Agency in fact, as distinguished from agency by estoppel, may be implied
where one person by his conduct holds out another as his agent, or thereby invests
him with apparent or ostensible authority as agent.85 So an actual agency may be
implied from the habit and course of dealing between the parties,88 as where the
(holding that authority to do a certain act
cannot be implied from authority to do an
entirely different act) ; Gregory e. Loose, 19
Wash. *599. 54 Pac. 33; Sheanon v. Pacific
Slut. L. Ins. Co., 83 Wis. 507, 53 X. W. 878.
80. Agency by estoppel see infra, I, E, 2.
81. Columbia Mill Co. v. National Bank
of Commerce, 52 Minn. 224, 220, 53 X. W.
10(51 (where it was said: "Tor the sake
of convenience, we make a distinction between
implied authority — that is, such as the prin
cipal in fact intends the agent to have,
though the intention is implied from the acts
and conduct of the principal — and apparent
authority. — that is, such as, though not
actually intended by the principal. Tie per-
mils the agent to appear to have. The rule
as to apparent authority rests essentially on
the doctrine of estoppel. The rule is that,
where one has reasonably and in good faith
b>>enled to believe from the appearance of
authority which a principal permits his agent
to have, and because of such belief has in
good faith dealt with the agent, the principal
ill not be allowed to deny the agency, to
the prejudice of the one so dealing"); Mor
ris !\ Joyce, 63 X. J. Eq. 540, 53 Atl. 130;
Pole v. Leask, 9 Jur. X. S. 829, 33 L. J. Ch.
355, 8 L. T. Rep. X. S. 045.
82. TIackett r. Van Frank, 105 Mo. App.
384, 390, 79 S. TV. 1013 (where it is said:*' While the circumstances relied on to create
an agency by estoppel must be proven to
have been known to and relied on by the
party asserting the estoppel, this is not the
rule when they are counted on to establish
a<*tual authority or ratification: for then the
f.-.-ience of the matter is the intention of the
flirty to be charged, to authorize or abide
f , \- what was done: not that the third party
l>«»lieved, on sufficient grounds, that it had
£>e-fri authorized"); Bickford r. Menier, 107
2*3". Y. 490, 14 X. E. 438 (holding that thertile that a principal is liable for the acts
0{ Jiis agent within the apparent scope of his
a.utI>or'ty applies only where a third person
has acted, believing and having a right to
believe that the agent was acting within his
authority, and where such person would sus
tain loss if the act of the agent was not con
sidered that of the principal). See also in
fra, I, E, 2, a, (il), (n).
83. Hamra r. Drew, 83 Tex. 77, 18 S. W.
434, holding that in an action by the assignee
of a corporation for conversion of its prop
erty, where defendant alleges that he pur
chased it from the corporation, evidence that
the person from whom defendant purchased
was the general manager of the corporation
is admissible, although defendant had no
knowledge thereof at the time of the 'sale.
See also Haekett r. Van Frank. 105 Mo. App.
3S4, 79 S. W. 1013; Hefforman v. Botcfer,
S7 Mo. App. 310.
84. Cadwell v. Dullaghan, 74 Iowa 239, 37
X. W. 178. And see infra, HI, B, 2, a, (I) ;
III, B, 3, c, (I).
85. Birmingham Mineral B. Co. v. Tennes
see Coal, etc., Co., 127 Ala. 137, 28 So. 679;
Matter of Zinke, 90 Hun (X. Y.) 127, 35
X. Y. Suppl. 645.
Estoppel to deny agency of one who is held
out as agent see infra, I, E, 2, a, (II), (a).
86. Alabama.— Cibson V. Snow Hardware
Co., 94 Ala. 346, 10 So. 304, where the re
lation was implied from the facts that
previous dealings were had by defendant
with plaintiff through the alleged agent,
that the alleged agent was connected with the
building of a house, where defendant was
frequently present during transactions be
tween plaintiff and the alleged agent, and
that payments were made by defendant on
plaintiff's account for the mate'rials furnished,
with full knowledge that the account was
made out against her and without any ob
jection.
Connecticut.— Eagle Bank v. Smith, 5
Conn. 71, 13 Am. Dec. 37.
lon-a. —Whiting v. Western Stage Co., 20
Iowa 554.
Maine— Trundy v. Farrar, 32 Me. 225.
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alleged principal has previously employed the alleged agent as such in transactions
similar to the one in suit.87 So too authority may be implied from the acquiescence
of the alleged principal in acts done in his behalf by the alleged agent, especially
Michigan.— See Blair v. Carpenter, 75
Mich. 167, 42 N. W. 790.
Minnesota.— Haluptzok v. Great Northern
R. Co., 55 Minn. 446, 57 N. VV. 144, 20
L. R. A. 739 (holding that agency may be
implied from the nature of the work to ba
performed, and also from the general course
of conducting the business of the principal
for so long a time that knowledge and con
sent on the part of the principal may be in
ferred) ; Columbia Mill Co. v. National Bank
of Commerce, 52 Minn. 224, 53 N. W. 1061;
Lawrence v. Winona, etc., R. Co., 15 Minn.
390, 2 Am. Rep. 130.
Missouri. — Summerville v. Hannibal, etc.,
R. Co., 02 Mo. 391; Ilaubelt V. Rea, etc.,
Mill Co., 77 Mo. App. 672.
Nbvj Hampshire.— Kent r. Tvson, 20 N. H.
121.
See 40 Cent. Dig. tit. " Principal and
Agent," § 27 ct seq.
See, however, Kelly v. Tracy, etc., Co., 71
Ohio St. 220, 73 N. E. 455 (holding that
agency is not to be inferred from a cours>;
of dealing with another principal); Starr v.
Royal Electric Co., 33 Nova Scotia 156 [af
firmed in 30 Can. Sup. Ct. 384] (where no
course of dealing showing agency was proved
to exist).
87. Alabama.— Hill i>. Helton, 80 Ala.
528, 1 So. 340.
Maine.— Hazoltine v. Miller, 44 Me.
177.
A'eir York. — Dickinson v. Salmon, 36 Misc.
169, 73 N. Y. Suppl. 196. See, however,
Bickford v. Menier, 107 N. Y. 490, 14 N. E.
438.
Texas. — Pullman Palace Car Co. v. Nelson,
22 Tex. Civ. App. 223, 54 S. W. 624.
United States— Stockton v. Watson, 101
Fed. 490, 42 C. C. A. 211.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 27, 27%.
See, however, Walton Guano Co. v. McCall,
111 Ga. 114, 36 S. E. 469 (which holds that
an agent's general authority to collect is
not shown by proving occasional instances
of his receiving partial payments on a note) ;
Fadner v. Hibler, 26 111."App. 639 (holding
that no inference of an agent's authority to
sign a contract for his principal can be drawn
from evidence that the agent had twice in
the presence of the principal drawn up and
signed contracts embodying terms made by
the principal) ; Rice 0. James, 193 Mass. 458,
79 N. E. 807 (holding that on an issue as to
whether one who purchased lumber from
plaintiff had acted in so doing as defend
ant's agent, it was proper to refuse a re
quested instruction that if the alleged agent
claimed to plaintiff to be the agent of de
fendant, and bought goods in his behalf prior
to the date of the sale in question for which
defendant had paid, it made no difference
what limits defendant, might have placed on
such agent's authority to buy, unless he
notified plaintiff of such limitations prior to
the sale in question, as the instruction failed
to recognize any difference as to the effect
of purchases made at different times under a
special authority for each time and purchases
made as a general agent, in reference to in
ferring authority to make like purchases
afterward) ; Smith v. Roe, 1 Can. L. J. N*.S.
154 (holding that the fact that a man em
ploys another to do a specified act for him
at a particular time raises no presumption
whatever that the person so employed has
authority to do a similar act at a different
time) .
Dissimilar transactions.—Authority to do
an act as an agent will not be implied from
the doing by the actor of a totally distinct
and different act on behalf of the alleged
principal. Collins v. Crews, 3 Ga. App. 233.
59 S. E. 727. Thus, where it was not shown
that shingle-mill owners had authorized or
known of the construction of a logging road
to their timber, or had constructed logging
roads at any other time, the authority of
their agent, who had limited powers, to con
tract for the construction of such a road will
not be implied from the fact that contracts
negotiated by him for acts of an entirely
different kind were entered into by them.
Gregory p. Loose, 19 Wash. 599, 54 Pac.
33. So a general authority to an agent to
collect debts, and to pay and receive money,
does not authorize him to bind his principal
by negotiable instruments; nor can an agent
having authority to collect money for his
principal, arising from the use or proceeds
of the sale of his property, bind him -by
entering into contracts for which money is
to be paid out. Hazeltine v. Miller, 44 Me.
177. And the business of selling logs after
their arrival at the market is distinct from
that of operating in the woods, or the driv
ing of logs; an agency for the two kinds of
business is so different that proof of an
agency for the one will have no tendency
to prove its existence for the other. To es
tablish an agency by inference, it must be
shown that the acts sought to be proved are
of the same general character and effect aa
those under a recognized agencv. Stratton
v. Todd, 82 Me. 149, 19 Atl. 111*.
Subsequent transactions.— The fact that in
a particular instance a person was author
ized by the owner of property to negotiate a
sale of it to one person on certain terms.
the actual transfer to be made by the owner
personally, is not sufficient to prove authority
in such person to sell and transfer the same
property at a prior time and on different
terms to another and different person.
Graves r. Horton, 38 Minn. 66. 35 X. W.
568.
The fact that the agent performed similar
acts for other persons in the neighborhood
in and about the same business does not au
thorize the inference that he was authorired
to perform such actR as agent for plaintiff.
Hill v. Helton, 80 Ala. 528, 1 So. 340.
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if the agent has repeatedly been permitted to perform acts like the one in question.88
Finally, the subsequent adoption and ratification by the principal of similar acts
done by the agent may justify the inference that the agent has authority to do
acts of that kind.89
d. Identity of Principal — (i) In General. When agency is shown, it is
often difficult to determine, as between two or more parties involved, whose agent
the representative has been in the given transaction. The question in such cases
is
,
as between two parties who sustain relations to the agent, which of them under
all the circumstances and conditions of the case it is fair to conclude appointed him
and controlled his acts and the tenure of his employment.80
88. Alabama.— Fisher v. Campbell, 9 Port.
210, holding that authority to purchase of
supplies may be implied from previous em
ployment in similar acts, and from subse
quent acquiescence.
Kentucky. — Columbia Land, etc., Co. v.
Tinsley, 60 S. W. 10, 22 Ky. L. Rep. 1082
(holding that previous authority may be in
ferred from acquiescence and receipt of bene
fits) ; McConnell p. Bowdry, 4 T. B. Mon.
392 (holding that long acquiescence in the
alleged agent's act is evidence of prior au
thority) .
Massachusetts.— See Pratt v. Putnam, 13
Mass. 361.
Missouri. — Haubelt V. Rea, etc., Mill Co.,
77 Mo. App. 672.
Nebraska.— Cheshire Provident Inst. r.
Vandegrift, 1 Nebr. (Unoff.) 339, 95 N. W.
615, holding that where an undisclosed prin
cipal is informed that an agent has collected
a note, and acquiesces in such act for three
years, it tends to show that the act was
lully authorized.
New York — Olcott p. Tioga R. Co., 27
X. Y. 546, 84 Am. Dec. 298; Dickinson v.
Salmon, 36 Miss. 169. 73 X. Y. Suppl. 196
[affirming 35 Misc. 838, 72 N. Y. Suppl.
100!!].
North Carolina. — Katzenstein v. Raleigh,
etc.. R. Co., 84 X. C. 688.
England.— See Marlborough t\ Strong, 1
Bro. P. C. 175, 1 Eng. Reprint 496.
See 40 Cent. Dig. tit. " Principal and
Agent," § 27 et seq.
89. Iowa.— Whiting v. Western Stage Co.,
20 Iowa 554.
Kansas.—Steelsmith p. Union Pac. Rv. Co.,
1 Kan. App. 10, 40 Pac. 992.
Maine — Stratton v. Todd, 82 Me. 149, 19
Atl. Ill; Lee t\ Oppenheimor, 34 Me. 181;
Trundy v. Farrar, 32 Me. 225.
Maryland. — Philadelphia, etc., R. Co. V.
Weaver. 34 Md. 431.
Missouri. — Stothard p. Aull, 7 Mo. 318;
Sharp r. Knox, 48 Mo. App. 169; White v.
>Jissouri Pac. R. Co., 19 Mo. App. 400.
Nebraska.— Wilber First Nat. Bank v. Rid-
p«.th, 47 Nebr. 96. 66 N. W. 37.
2fetr Mexico.— Ilfeld v. Stover, 4 N. M. 54,
12 Pac. 714.
ATeic York.— Olcott v. Tioga R. Co., 27
2V. "Y- 540, 84 Am. Dec. 298 ; Wood v. Auburn,
R- Co., 8 N. Y. 160; Engh p. Oreenbaum.
4 Tliomps. & C. 426; Jackson Architectural
Zrcm Works v. Rouss, 59 N. Y. Super. Ct.
5 12, 15 N. Y. Suppl. 137; Kirkpatrick v.
Livingston, 7 Misc. 571, 28 N. Y. Suppl. 93;
Hartley p. Cataract Steam Engine Co., 19
X. Y. Suppl. 121: Weed r. Carpenter, 4
Wend. 219.
Texas. — Friedlander v. Cornell, 45 Tex.
585; Osborne v. Gatewood. (Civ. App.
1903) 74 S. W. 72; Pullman Palace Car Co.
v. Nelson, 22 Tex. Civ. App. 223, 54 S. W.
624; History Co. v. Flint, (Tex. App. 1891)
15 S
. W. 912.
Virginia. — Downer v. Morrison, 2 Gratt.
237.
Wisconsin.— Phillips r. McGrath, 62 Wis.
124, 22 N. W. 169.
United States.— Townsend v. Chappell. 12
Wall. 681, 20 L. ed. 436; Bicknell v. Austin
Min. Co., 62 Fed. 432.
See 40 Cent. Dig. tit. " Principal and
Agent," § 27 et scq.
Limitations and qualifications of rule.—The
mere fact that the principal has acquiesced
in the doing of similar acts by the agent is
not conclusive of his general authority to do
such acts. Toledo, etc., R. Co. V. McCormick,
40 111. App. 51. Nor is authority to be in
ferred from the fact that the principal has
previously ratified an act of the agent of a
different character (Smith c. Georgia, etc.,
R. Co., 113 Ga. 625, 38 S. E. 956; Humphrey
v. Havens, 12 Minn. 298; White Sewing-
Maeh. Co. r. Hill, 136 N. C. 128, 48 S. E.
575), or an act done under substantially
different conditions (Smith v. Georgia, etc.,
R. Co., supra). Nor is authority to be in
ferred from the fact that on one or two
previous occasions the principal has approved
similar acts (Temple v. Pomrov, 4 Gray
(Mass.) 128; Paige p. Stone,* 10 Mete.
(Mass.) 160, 43 Am. Dec. 420; Danaher V.
Garlock, 33 Mich. 295; Woods p. Francklvn,
19 X. Y. Suppl. 377; Wills p. International,
etc., R. Co., 41 Tex. Civ. App. 58, 92 S. W.
273), although it has been held that the
implication of authority rests not so much
on the number as on the character of the
acts approved, and that the adoption of a
single act by the principal may be so un
equivocal and comprehensive as to establish
an agency to do similar acts (Anderson t>.
Johnson, 74 Minn. 171, 77 X. W. 26: Wilcox
p. Chicago, etc., R. Co.. 24 Minn. 269 ; Briggs
p. Kennett, 8 Misc. (X. Y.) 264, 28 N. Y.
Suppl. 540).
Essentials of ratification see infra. I, F. 2.
90. Alabama.— Ford v. Postal Tel. Cable
Co., 124 41a. 400, 27 So. 409, where plaintiff
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(n) Agency to Negotiate Loans.
mittee of a city council that he would do
certain work for the city for a certain price,
and the latter agreed to submit the matter
to the committee, and, if they agreed to em
ploy plaintiff, to send him a telegram, and
it was held that the chairman, in sending
the telegram, was not actinj as plaintiff's
agent, but as agent of the city.
California.— Murdock v. Clarke, (1890) 24
Pac. 272, where it appeared that by an agree
ment between a mortgagor and mortgagees
the latter were to have the sole right to the
possession of the land, accounting for the
rents and profits, and were to select a person
to manage the property; thi»t at an account
ing against the mortgagees they testified that
they were to send a man to take possession
in order to take care of the personal prop
erty security, and that everything was to be
run in their name; and they also spoke of
the man selected, both in their testimony and
in the pleadings, as their agent; and it was
held that for the purposes of possession and
accounting such person must be considered
as the agent of the mortgagees only, although
his selection was approved by the mortgagor,
and his salary was paid as a part of the run
ning expenses.
Illinois. — Evans v. Pierce, 70 111. App. 457
(holding that where the treasurer of a uni
versity delivered the checks for the salaries
of the employees thereof, as shown by the
pay-roll, to the registrar, to deliver to the
employees as they signed the pay-roll, and
pending delivery to the employees the bank
on which the checks were drawn and in which
were funds to pay them failed, the registrar
was the agent of the treasurer, not of the
employees) ; Brainard v. Turner, 4 111. App.
61.
Kansas. — -Dctwilder v. Ileckenlaible, 63
Kan. 627. 06 Pac. 03.3, holding that where a
borrower by express stipulation makes the
agent through whom a loan is obtained his
agent to pay the principal of such loan and
interest thereon, evidence which is as recon
cilable with the theory that the agent is
acting as the agent of the borrower in re
ceiving and forwarding such principal and
interest as with the theory that such agent
is acting as the agent of the lender must be
held to show agency under such stipulation
and not to show agency for the lender.
Kentucky. — Martin r. Kennedy, 90 S. YV.
975, 28 Ky. L. Rep. 966.
Massachusetts. — Blaney v. Rogers, 174
Mass. 277, 54 N. E. 561, where the agent of
a surety company, on receiving an applica
tion for the company to act as surety for a
building contractor, told the contractor to
have the owner's attorney draw the bond,
and bring it back to the company, and that
it would execute the same as surety," and
such instructions were carried out, and the
contractor paid the attorney for his services,
and the company executed the bond, suppos
ing that certain recitals in the bond were
true, and it was held that the contractor did
not act, as the company's agent in employ-
In the negotiation of loans it is often
ing the attorney at the request of the com
pany.
Michigan.— Fair v. Bowen, 127 Mich. 411,
80 N. YV. 991, where it appeared that B exe
cuted a mortgage on certain land to plaintul
and then conveyed it to defendant; that sub
sequently 11 wrote plaintiff's agent that de
fendant wished to sell eighty acres, and would
pay four hundred dollars and interest for i
release of that eighty; that plaintiff's agent
forwarded the release to II, to whom defend
ant delivered certificates of deposit for four
hundred dollars and interest; that H em
bezzled the certificates, and defendant, on
discovering U's failure to remit, refrained at
H's request from notifying plaintiff of the
embezzlement ; and the court held that 11
was the agent of defendant, the evidence
showing that II acted at defendant's request
and in his behalf.
Minnesota.— McMullen v. People's Saw,
etc., Assoc., 57 Minn. 33, 58 X. YV. 820.
Missouri. — Sanborn v. Buchanan Countv
First Nat. Bank, 115 Mo. App. 50, 90 S. VY.
1033, where according to a course of busi
ness, a bank on making loans occasionally
took notes running to defendant bank, and
then two of the officers of the former bank
indorsed the notes and sent them to defend
ant bank, which gave the other bank credit
as a deposit, defendant bank obtaining a cer
tain percentage of interest, and the officers
as consideration for their indorsement re
taining the difference between that interest
and that called for by the notes, and it was
held that in such transactions the bank oi-
ficers in question did not act as agents for
defendant bank, nor did they act as agents
of defendant bank in foreclosing a mortgage
given to secure the notes, it appearing that
defendant bank had sent the notes to the
officers for collection, with directions to pro
test and return if they were not paid, but
instead the officers, to save themselves on
their indorsement, foreclosed the mortgage.
New Jersey.— Polheinus v. Holland Trust
Co., 59 N. J. Eq. 93. 45 Atl. 534, holding
that where defendant held bonds of a gas
corporation as security for a loan, under an
agreement that they should be surrendered a*
the corporation might sell them, and that th?
proceeds of the sale should be applied in
liquidation of the debt, and plaintitT was
induced to purchase some of the bonds by
defendant's clerk, by false representation-!
that they were first mortgage bonds. dc-fenA-
ant was not liable for the loss sustained,
since the clerk in such transaction acted in
the interest of the gas corporation, and mot
as defendant's agent.
.Voir York.— Cooper v. Hong Kous. etc..
Banking Corp., 107 N. V. 282. 14 K. E. 277
[reversing 13 Daly 183]: Horstmann r.
Baltzer, 38 Hun 367; Graves r. Mumford, i6
Barb. 94 (where it appeared that the owner
of a farm procured a loan for three thousand
dollars from an agent of V. who had sent
money for investment; that at the tira-
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difficult to determine whether an intermediary is the agent of the borrower or of
a former owner to a third person for two
thousand dollars; that the owner gave his
mortgage to V to secure the three thousand
dollars which he received from the agent, less
the amount of the former owner's mortgage,
which sum the agent retained to pay the lat
ter mortgage; that the money secured by
the mortgage to such third person was hot
due, and he refused to receive it, and the
agent paid him interest on the mortgage
until 1849, when he paid him the balance
of the principal and interest with money be
longing to M, in his hands to be invested for
her; that such third person at the request
of the agent executed an assignment of the
mortgage in blank, the agent stating that he
wanted the mortgage to Taise the money
again temporarily, and afterward filled up
the blank with the name of M as assignee;
that the agent died without having applied
the money of V, retained by him for that pur
pose out of the loan made to the owner, to
the payment of the former owner's mortgage;
that V had no actual notice of the existence
of the other mortgage; and it was held that
the legal effect of the transactions between
the agent and such third person was not a
payment and satisfaction of the former mort
gage, as the agent was then acting as the
agent of M and paid the money out of her
funds) ; Ulster County Sav. Inst. v. New
York Fourth Nat. Bank, 5 Silv. Sup. 144, 8
X. Y. Suppl. 102 (holding that where the
treasurer of a savings bank sent certificates
of stock to a correspondent of the bank with
instructions to have the stock sold, inclosing
a power of attorney of the owner to transfer
it. and the letter was of the usual form used
bv the bank in its business transactions with
the correspondent, and was signed by the
treasurer as such, and the correspondent had
previously sold stock for the bank, .the cor
respondent, having acted upon the letter,
could look to the bank as the principal; that
the treasurer did not act as agent of the
stock owner);' Dodge v. Wilbur, 5
' Sandf.
397 \affii~ined in 10 X. Y. 579] (where com
mission merchants in London authorized D,
one of plaintiffs, to procure for them cer
tain consignments of cotton and to draw on
them or on defendants in Xew York for the
necessary advances, and requested defendants
to pay such bills as might be drawn, and
promised to honor such bills as defendants
for their reimbursement should draw on them,
and it was held that defendants in accepting
und paying the bills acted solely as disbursing agents of sneh commission merchants, and
riot as agents of D or of the shippers of the
ootton) .
~SYashinriton. —Sibson v. Hamilton, etc., Co.,
- 22 Wash. '449, 61 Pac. 102, holding that wherefhr absolute control of the business and prop-erty of a debtor corporation nasses by agree-jfipjit into the hands of a mortgagee, and an
ofTioer and stock-holder in the corporation is
rrl a <If manager under the direction of the
yuortgajjee for the purpose of continuing the
^u8j ness and paying off the indebtedness, suclf
stock-holder becomes the agent of the mort
gagee, and for any mismanagement of the
business on his part, resulting in loss, the
mortgagee, and not the corporation, is lia
ble.
United States.— Davis v. Patrick, 122 U. S.
138, 7 S. Ct. 1102, 30 L. ed. 1090 (where it
apeared that a mining company, being in
debted to D and desiring to obtain further
advances from him to work its mines, exe
cuted a writing by which it was agreed that
D should advance a certain amount of money,
and P' was appointed manager of its prop
erty and business until out of the profits he
had repaid D, D to have the power to remove
P if not satisfied with his management ; that
the company also executed a power of at
torney to P, authorizing him to work and
manage the mine; that P employed his
brother to haul ore, and he sued D for his
services, claiming that P was D's agent ; anl
it was held that P was not the agent of D
but of the company, and that the agreement
was intended only as security for the repay
ment of the advances made by D to the com
pany) ; American Bonding, etc., Co. v. Taka-
hashi, 111 Fed. 125, 49 C. C. A. 267 (where
it appeared that plaintiffs applied to the gen
eral agent, who was also local manager and
secretary, of defendant, to furnish a bond to
a railway company to whom plaintiffs had
contracted to supply laborers to be paid by
them, the company requiring the bond to
protect it from claims which the laborers
might make against it for wages; that the
agent, as a condition to the furnishing of
the bond and for the protection of defendant,
required the money to become due from the
railroad company under the contract to be
paid to him as trustee, to be disbursed by him
to the laborers, and the contract and bond
accordingly provided that such money should
be paid to the agent, designating him merely
as trustee, and that he should pay the labor
ers therefrom, and pay over the remainder
to plaintiffs, and that they also reserved the
right to defendant to designate a new trustee
at any time on notice to tae other parties;
that these requirements were within the gen
eral authority of the agent and were also
expressly approved by defendant, which sub
sequently exercised the power given it to
change the trustee ; and the court held that
the agent in his capacity as trustee repre
sented defendant, which was responsible for
the faithful execution of his trust, and liable
to plaintiffs for the sum due them from the
trustee on an accounting) ; Jones r. V. S., 1
Ct. CI. 383 Iholding that an astronomer who
assists contracting engineers in a government
survey and is paid with their money, but who
is not appointed by them and cannot be
discharged by them, and who is not re
sponsible to them, is not their agent, but
the agent of the government).
England — Gosling r. Or.skell, H8971 A. C.
575. fifi L. J. Q. B. 848, 77 L. T. Rep. N. S.
314; Gibbons r. Proctor. 55 J. P. 610. C>4
~L. T. Pep. X. S. 594. And see Roberts r.
[I, D, 1, d, (llY|
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the lender. Each case must be decided upon its own particular circumstances.™
If a person desiring a loan makes known that desire to one who applies to a money
lender and consummates the loan, the intermediary is the agent of the borrower,
not of the lender.02 So if the borrower in a written application or otherwise
expressly makes the intermediary his agent,83 if he pays the agent's commission
Ogilby, 9 Price 269, 23 Rev. Rep. 671; Water-
low v. Cotton, 2 Wkly. Eep. 562.
Canada. —Armstrong v. Johnston, 32 Ont.
15 (holding that one to whom the accom
modation indorser of a note transferred other
notes indorsed to him by the makers of the
former note for the purpose of procuring its
payment acts for such indorser instead of the
makers); Berube v. Great North Western
Tel. Co., 14 Quebec Super. Ct. 178 (holding
that the operator of a telegraph company who
receives and transmits the message is not the
agent of the sender, but of the telegraph com
pany ) .
Agent of vendor or purchaser.— Where, at
the time for delivery of deed by L and pay
ment of purchase-money by N, there being
an unsatisfied mortgage which it was the
duty of L to satisfy, it was agreed that a
part of the purchase-money equal to the mort
gage should be left with S, to be paid by him
to L on the mortgage being paid, and an
agreement showing this was signed by L and
X, reciting " Cash retained by G. R. Schaefer
for use of L. W. Lipman until the mortgage
. . . is satisfied," and S gave L a receipt re
citing receipt from L of said sum to be paid
him on satisfaction of the mortgage, L con
sented to S acting as his agent for custody
of the money, so that he must bear the loss
of S's embezzlement thereof. Lipman v. Nob-
lit. 194 Pa. St. 410, 45 Atl. 377. This seems
doubtful, for the only purpose of such re
tention of the money seems to be the protec
tion of the purchaser, and not of the vendor.
If the agent did not hold for the purchaser
why did lie retain the money at all? Compare
Travelers' Ins. Co. v. Jones, 16 Colo. 515, 27
Pac. 807; -Stone r. Davenport, 7 Ohio Dec.
(Reprint) 83, 1 Cine. L. Bui. 102 [affirmed
in 29 Ohio St. 339] ; Vandaleur v. Blagrave,
11 Jur. 93o, 17 L. J. Ch. 45 [affirming 6
Beav. 505. 7 Jur. 1002, 49 Eng. Reprint
944. A land agent procured an option
to purchase plaintiff's land for twenty
thousand dollars. He then organized a
syndicate, composed of himself and nine
others, to purchase the land from plaintiff
for twenty-two thousand dollars; but there
was a secret understanding between him and
plaintiff that they should share between them
the advance of two thousand dollars. When
the contract between plaintiff and the mem-
berg of the syndicate came to be executed
one of them refused to sign It, and the agent
prorured another person to sign it, t he other
members of the syndicate not consenting to
such change in its membership, and being
ignorant of the arrangement l>etween plain
tiff and the agent for sharing the profits of
the transaction. Tt was held that the land
agent, in procuring the additional signature,
was the agent of plaintiff, and not of his
associates in the syndicate, and that the lat-
ter were not bound by his act, while plaintiff
was; and that the act was a fraud on
the other members of the syndicate, and
avoided the contract. Crittenden v. Armour,
80 Iowa 221, 45 N. W. 888. See Curtis c.
Innerarity, 6 How. (U. S.) 146, 12 L. ed.
380. See also Vendob and Purchase*.
Identity of principal of real estate broker
see Factors and Brokers, 19 Cyc. 191.
Agency of insurer or insured see Insur
ance, 22 Cyc. 1444 et seq.
91. See Merriam v. Haas, 154 U. S. 542,
14 S. Ct. 1159, 18 L. ed. 29, where the court
said that to determine in a given case
whether a person is the agent of the lender
or of the borrower is a question of the
weight of testimony rather than of the ap-
rlication
of legal principles. See also infra,
I, A, 6, h, (iv) ; and Factors and Brokers,
19 Cyc. 191 note 91.
92. Johnson v. Shattuck, 67 Ark. 159, 53
S. W. 888; Goodale v. Middaugh, 8 Colo.
App. 223, 46 Pac. 11 (holding that the fact
that one who by false representations induces
another to make a loan to a third person is
at the time the custodian of the money to
be loaned, and that the note and security
therefor are to be taken by him and deliv
ered to the lender, does not constitute him
the agent of the lender, it appearing that he
acted for the borrower in requesting the
loan) ; Englemann v. Reuse, 01 Mich. 395,
28 N. W. 149.
93. Land Mortg. Inv. Agency Co. v. Pres
ton, 119 Ala. 290, 24 So. 707; Land Mortg.,
etc., Co. r. Vinson, 105 Ala. 389, 17 So. 23:
American Mortg. Co. v. King, 105 Ala. 358,
16 So. 8&9 ; Edinburgh American Land Mortg.
Co. v. Peoples, 102 Ala. 414, 14 So. 056 (all
holding that where, in an application for a
loan of money, the borrower agrees to pay a
third person as his attorney a reasonable
fee for taking the application, conducting
the correspondence, making ample abstract
of title to his lands, and securing and paying
over the money
" borrowed, he thereby con
stitutes such person his agent with author
ity to receive the money from the lender, and
the embezzlement of the money by such agent
after it comes into his hands from the lender
for the purpose of being paid over to tbe
borrower is the loss of the latter) ; Knox
County v. Goggin, 105 Mo. 182, 16 S. W. 684
(where defendant sought a loan from a local
loan agent by an application in which hi
appointed the local agent his agent for the
purpose of negotiating the loan and dis-.
charging prior encumbrances, and the local
agent received no compensation from the loan
company, and the court held that the local
agent was the agent of the borrower and not
of the lender) ; Cooper V. Headley. 12 N. -T.
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for negotiating the loan,64 or if he employs the intermediary to examine the title
to the property offered as security 85or to discharge prior encumbrances thereon,9'
these facts, taken collectively or in various lesser combinations, justify an inference
that the intermediary' is the agent of the borrower. On the other hand if a money
lender employs the intermediary to negotiate loans,07 to examine the title to
property offered as security, m to see that the property is discharged from prior
encumbrances," to prepare the papers and see to the execution thereof,1 to pay
over the money to the borrower,2 or to perform other services in regard to the
94. Alabama.— Land Mortg. Inv. Agency
Co. 17.Preston, 119 Ala. 290, 24 So. 707; Land
Mortg., etc., Co. v. Vinson, 105 Ala. 389, 17
So. 23; American Mortg. Co. p. King, 105
Ala. 358, 16 So. 889; Edinburgh American
Land Mortg. Co. v. Peoples, 102 Ala. 241, 14
So. 656.
Arkansas.— Johnson v. Shattuck, 67 Ark.
159, 53 S. W. 888.
lotra.— Thomas r. Desney, 57 Iowa 58, 10
X. W. 315.
.1/issouri.— Knox County v. Goggint 105
Mo. 182, 16 S. W. 684.
New Jersey.— Cooper v. Headley, 12 X. J.
Eq. 48.
New York.— Lantry v. Sutton, 6 N. Y.
Suppl. 14.
See 40 Cent. Dig. tit. "Principal and
Agent," § 28.
See, however, infra, page 1226 note 5.
95. Farmer v. American Mortg. Co., 116
Ala. 410, 22 So. 426 (where it was held that
an agent employed, by appointment in writ
ing by one representing himself to be the
owner of certain land, to negotiate for him
a loan on mortgage, who in the line of such
employment examined the title to the land
for the purpose of inducing the making of
such loan by means of his representations
t hat the mortgagor had a perfect title, was
in no sense the agent of the mortgagee) ;
Boyd v. Boyd, 128 Iowa 699, 104 N. W. 798,
111 Am. St. Rep. 215 (holding that an agent
for a borrower in procuring a loan is not the
agent of the lender because the latter con-
•onts to rely on the agent's representation as
to the condition of the borrower's title, and
the lender is not chargeable with the knowl
edge possessed bv the agent). Compare Love
/-. Mack, 93 L. t. Rep. N. S. 352. See also
infra, II, A, 6, h, (iv).
96. See infra, note 99.
97. Joica— McLean v. Ficke, 94 Iowa 283,
02 N. W. 753.
Michigan. —Matteson v. Blackmer, 46 Mich.
393, 9 X. W. 445, where the opinion of the
i-ourt was delivered by Cooley, J.
Minnesota.— Gerdes v. Burnham, 78 Minn.
511, 81 N. W. 516.
Nebraska.— Jensen r. Lewis Inv. Co., 39
^Cebr. 371, 58 X. W. 100; New England Mortg.
t>ecurity Co. p. Addison, 15 Xebr. 335, 18
;n\ W. 76.
Tfeic York.— Yeoman p. McClenahan, 190
M". Y. 121, 82 X. E. 1086.
South Carolina.—Bates v. American Mortg.
Co.. 37 S. a 88, 16 S. E. 883, 21 L. R. A.
34 O. See Land Mortg. Inv., etc., Co. v.
Oil lam, 49 S. C. 345, 26 S. E. 990, 29 S. E.
203.
United States.— Stockton v. Watson, 101
Fed. 490, 42 C. C. A. 211.
See 40 Cent. Dig. tit. " Principal and
Agent," § 28.
98. Matteson p. Blackmer, 46 Mich. 393, 9
X. W. 445; Jen9en v. Lewis Inv. Co., 39
Nebr. 371, 58 X. W. 100; Blackwell v. Brit
ish-American Mortg. Co.. 65 S. C. 105, 43
S. E. 395; Bates v. American Mortg. Co., 37
S. C. 88, 10 S. E. 883, 21 L. R. A. 340;
Stockton v. Watson, 101 Fed. 490, 42 C. C. A.
211. Compare Love p. Mack, 93 L. T. Reo.
X. S. 352.
99. See cases cited infra, this note.
Whether a loan agent who retains part of
the money loaned until prior encumbrances
are discharged acts in so doing as agent of
the lender or of the borrower is in dispute.
Certainly he may be so employed by the bor
rower. But when the agent is directed to
retain a portion of the loan until the prior
encumbrance is discharged, it would seem
that he does so for the lender, who alone is
interested in having the discharge before he
parts with his money. Otherwise the re
tention of the money seems without meaning,
for if the agent acts for the borrower then
his possession is the possession of his prin
cipal, and the latter may demand that the
money be paid him without discharging prior
claims against the property, and such is the
holding of many cases. Travelers' Ins. Co.
v. Jones, 16 Colo. 515, 27 Pac. 807; Day v.
Dages, 17 Ind. App. 228, 40 X. E. 589; Mc
Lean P. Ficke, 94 Iowa 283, 62 X. W. 753;
Larson p. Lombard Inv. Co.. 51 Minn. 141,
53 X. W. 179; Jensen r. Lewis Inv. Co., 39
Xebr. 371, 58 X. W. 100; Gibson p. Daven
port. 29 Ohio St. 309 [affirming 7 Ohio Dec.
'Reprint ) 83. 1 Cine. L. Bui. 102] ; Stockton
v. Watson, 101 Fed. 490, 42 C. C. A. 211.
But there are other cases that hold that the
discharging of the prior encumbrance is the
duty of the owner of the property, and hence
in attending to such discharge the agent
acts for him. Englemann p. Reuse, 61 Mich.
395, 28 X. W. 149; Knox Countv P. Goggin,
105 Mo. 182. 10 S. W. 684: Lipman r. Xoblit,
194 Pa. St. 410, 45 Atl. 377; Pepper P.
Cairns, 133 Pa. St. 114. 19 Atl. 33(1, 19 Am.
St. Pep. 625. 7 L. R. A. 750.
1. Matteson v. Blackmer. *<J Mich. 393, 9
X. W. 445; Bates p. American Mortg. Co.,
37 S. C. 88, 16 S. E. 883, 21 L. R. A. 340.
See Land Mortg. Inv., etc., Co. r. Gillam, 49
S. C. 345, 26 S. E. 990, 29 S. E. 203.
2. Alabama.— Land Mortg. Tnv. Agency
Co. P. Preston, 119 Ala. 290. 24 So. 707, in
which it was held that an agent to procure
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loan,3 these facts, taken collectively or in various lesser combinations, justify an infer
ence that the intermediary is the agent of the lender. If the lender pays the inter
mediary's commission, it tends to establish an agency in the lender's behalf;4
and if the service is performed at the request and by the direction of the lender,
presumptively the agent is his agent, even though the borrower is required to pay
for the service.5 However, none of the foregoing facts is conclusive on the question
of agency, and will not preclude the alleged principal from showing that the inter
mediary was actually acting as the agent of the other party,0 or as agent of each,
but for different purposes.7 And the fact that the application for the loan recites
that the intermediary is the agent of the borrower is not controlling, if the facts
and circumstances are such as to create an agency in behalf of the lender as a matter
of law.8
(m) Agency For Adverse Party. Of ten the agent of one party to a trans
action is appointed by the adverse party his agent for certain purposes, and each
party will then stand in the relation of principal to the agent as to the matters by
him intrusted to the agent, and as to those alone.9 But such appointment of the
which sent the money to him to be sent to
the borrower, is the agent of the lender in
paying over the money to the borrower.
loica.— McLean r. Ficke, 9-1 Iowa 283, 62
X. W. 753.
Michigan.—Matteson v. Bl.ickmer, 46 Mich.
393, 9 N. VV. 445.
Nebraska.— Jensen r. Lewis Inv. Co., 39
Nebr. 371, 58 N. W. 100.
United States.— Stockton p. Watson, 101
Fed. 490, 42 C. C. A. 211.
See 40 Cent. Dig. tit. "Principal and
Agent," § 28.
3. Stockton i\ Watson, 101 Fed. 400, 42
C. C. A. 211. See Land Mortg. Inv., etc., Co.
of America r. Gillam, 49 S. C. 345, 20 S. E.
990, 29 S. E. 203.
4. Jensen r. Lewis Inv. Co., 39 Nebr. 371,
58 X. W. 100.
5. See cases cited infra, this note. Sep,
however, cases cited supra, page 1225, note
94.
An attorney employed by a person to ex
amine the title to real estate upon which he
contemplates loaning money is his agent,
although he is paid by the person seeking
the loan. Wittenbrock v. Parker, 102 Cat.
03. 36 Pac. 374. 41 Am. St. Rep. 172. 24
L. R. A. 197; Gibson v. Davenport, 29 Ohio
St. 309 [affirming 1 Ohio Dec. (Reprint) 83.
1 Cine. L. Bui. 102] ; Antioch College v.
Carroll, 11 Ohio Dec. (Reprint) 220. 25
Cine. L. Bui. 289; West V. Gibson. 0 Oh'io
Dec. (Reprint) 1034. 9 Am. L. Rec. 089.
6. See cases cited passim, this section.
7. Alabama.— Land Mortg. Inv. Agency
Co. r. Preston. 119 Ala. 290. 24 So. 707.
. Indiana.— International Rids., etc.. Assoc.
r. Watson. 158 Ind. 508. 64 N, F. 23.
Missouri. — Mav r. Mutual Ben. L. Tn3.
Co., 72 Mo. App.' 286.
JCeio York — Lantrv v. Sutton, 5 N. Y.
Snr.pl. 14.
Pennsylvania.— Popper p. Cairns, 133 Pa.
St. 114. 19 Atl, 330. 19 Am. St. Rep. 625, 7
L. R. A. 750.
South Carolina. — Blackwoll r. British-
American Mortg. Co., 65 S. C 105, 43 S. E.
395.
See 40 Cent. Dig. tit. "Principal and
and Agent," jj 28. And see. generally, infra,
I, D, 1, d, (in).
8. McLean r. Ficke. 94 Iowa 283, 62 N. W.
753; Larson r. Lombard Inv. Co., 51 Minn.
141, 53 N. W. 179; Jensen r. Lewis Inv. Co.,
39 Nebr. 371, 58 N. W. 100; New England
Mortg. Security Co. r. Addison, 15 Nebr.
335, 18 N. W. 70; Bates r. American Mortg.
Co., 37 S. C. 88, 16 S. E. 883, 21 L. R. A.
340. See, however, cases cited supra, page
1224, note 93.
9. Alabama.— Ball r. State Bank, 8 Ala.
590, 42 Am. Dec. 649.
California. — Murdock r. Clarke, 90 Cal.
427, 27 Pac. 275.
Louisiana. — O'Conner v. Bernard, 6 Mart.
N. S. 303, holding that where one receives
notes from a debtor against whom he has
claims for collection, as collateral security,
with a promise to sue on them, he acts as
agent of the debtor in the collection. And
see O'Keefc's Succession. 12 La. Ann.
246.
Massachusetts.— Cropper v. Adams, 8 Pick.
40, where one as agent for A sold, but did
not transfer, stock to C, and promised C to
be accountable for such dividends as he or
his agent should receive before transfer, ani
it was held that he thereby became C's agrent
to receive such dividends.
Michigan.— Colwell r. Keystone Iron Co.,
30 Mich. 51, holding that an employee of u
seller may, by consent of all the part if»-=.
accept as the vendee's agent a delivery of
property sold, in which case he holds it
throughout singly as the Vendee's agent.
North Carolina.— Sumner v. Charlotte, etc.,
R. Co., 78 N. C. 289, where, in an action
for damages against a railroad company, the
proof showed that plaintiff had employed
C. a depot agent of defendant, to purchase
cotton for him and hold it for forwarding
over defendant's road according to plaintiffs
directions, pnd it wns held that C in so deaJ-
ing acted solelv as plaintiff's agent, and there
was no liability on defendant from any loss
resulting from the failure of C to perform his
duty as such agent.
fl, D, l,d,.(n)]
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agent of the adverse party must, from the acts of the parties or the circumstances
of the case, be clear; it is not to be inferred from words or conduct not inconsistent
with an intention to deal with the agent as representing the adverse party only.10
e. Form of Authority — (i) Oral Authority. In general no written
instrument or particular form of words is necessary to constitute the relation of
principal and agent." For most purposes the agent's authority need not even be
express,12 but if it is express, oral authority is sufficient.13 Although it is a general
Pennsylvania. — Western R. Co. v. Roberts,
4 Phila. 110, holding that if a purchaser who
lias bought from an agent for cash pays the
agent in notes to be by him turned into cash
for the account of the principal, the purchaser
thereby makes such agent his in the process
of conversion, and assumes responsibility for
any loss that may happen for want of
fidelity.
Tennessee. — Williams v. Williams, 11
Heisk. 95.
7Vmis.— Trnmmell v. Turner, (Civ. App.
1904) 82 S. W. 325.
Ihiited Stales.— Curtis v. Inneraritv, 0
How. 140, 12 L. ed. 380, holding that where
an agent of a vendor gave a receipt in full
for certain balances by way of adjustment
and compromise, and the vendor disapproved
thereof, the purchasers, by making such pay
ment, which was not within the power of
the agent to receive, constituted him their
agent, and having for two years afterward
insisted on the binding force of the payments
to the extent to which the agent had given
releases, could not claim .the payment to bo
only on account after the agent became
insolvent.
Enr/land.— Hewitt v. Loosemore. 9 Hare
449, 15 Jur. 1097, 21 L. J. Ch. 69, 41 Eng.
Ch. 449, 68 Eng. Reprint 586, holding that
a mortgagor who is himself a solicitor and
prepares the mortgage papers, in so doing
may be considered the agent of the mortgagee.
See 40 Cent. Dig. tit. " Principal and
Agent." | 33.
Double agency in negotiation of loan see
supra, I, D, 1, d, (II).
10. Alabama.— Kidd v. Cromwell, 17 Ala.
648, 13 Ala. 576, where A & Co., being in
debted by note to B & Co. of New York,
wrote to them to " return the note to C &
Co., our agents in Mobile, who will pay
it on presentation," and the note was ac
cordingly remitted to C & Co., who in return
sent their receipt to B & Co. in which they
promised "to account" to them for the note,
and the court held that C & Co. did not
thereby become the agents of B & Co., and
could not discharge A & Co. from the debt
without a payment to B & Co.
Colorado.— Fisher v. Denver Nat. Bank, 22
Colo. 373. 45 Pac. 440, holding that where an
agent is authorized only to offer security to
the payee of a note for the release of a surety,
the payee, by rejecting the offer and pro
posing to the agent to submit to his prin
cipal a proposition to accept the security as
collateral security for the note without re
leasing the surety, does not make the agent
his own.
Illinois.— Tufts v. Johnson, 46 111. App.
191, holding that the mere fact that a pur
chaser of a stock of goods asks the manager
of the seller his opinion of its value does not
make the manager the purchaser's agent so
as to charge her with his knowledge of a
vendor's lien retained on 'a portion of the
goods.
Indiana. — See Worley v. Moore, 77 Ind.
567.
loua.— Fisher r. Schiller Lodge, 50 Iowa
459, holding that if a debtor employs an
agent to carry money to his creditor, the
creditor by accepting the money does nut
make the messenger his agent, so that if at
another time the messenger should appro
priate the money the loss would be that of
the creditor, and not that of the debtor.
Mississippi. — Lowenstein v. Goodbar, 09
Miss. 808, 13 So. 860, where it appeared
that certain creditors effected a pxirchase of
their debtor's stock of goods, assuming to
pay certain debts, as to which the debtor was
discharged ; that a creditor whose debt was
assumed was the regular retained attorney
of the debtor in his business, and after the
terms of the sale were agreed on he, being
requested by telegram, prepared the bill of
sale, and took temporary possession of the
goods, until the purchaser's agent could ar
rive; and it was held that this did not con
stitute him the agent of the purchasers in
making their purchase.
Xeir York.— Kelly r. Lehigh Valley Coal
Co., 8 Daly 291.
Tennessee. — Tennessee Bank v. Moore. 3
Sneed 544, holding that where a defendant
in a suit on a bill of exchange had con
signed cotton to a firm of merchants with
instructions to sell and apply the proceeds
to the payment of the bill, the active mem
ber of which firm was the agent of plaintiH
and as such the holder of the bill for col
lection, and the proceeds of said cotton came
into the hands of said agent, the law pre
sumes that it was so received as the agent
of defendant, and not of plaintiff.
Utah.— Thompson v. Avery, 11 Utah 214,
39 Pac. 829.
Vermont.— Strong r. Dodds, 47 Vt. 348.
United States.— Holt v. Dorsev, 12 Fed.
Cas. No. 6.647, 1 Wash. 396.
See 40 Cent. Dig. tit. "Principal and
Agent," § 33.
11. Gevlin v. De Villeroi, 2 Houst. (Del.)
311 ; Hirsch f. Beverlv, 125 Ga. 657, 54 S. E.
678; Trundy r. Farfar, 32 Me. 225. And
see supra, I, D, 1, c, (I).
12. Miller v. New Orleans Canal, etc., Co.,
8 Rob. (La.) 236; Jones u. Lewis, 8 Ohio
Dec. (Reprint) 368, 7 Cine. L. Bui. 21,1. And
see supra, I, D, 1, c, (n) ; infra, II, A, 3.
13. Alabama.— Cocke v. Campbell, 13 Ala.
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rule that the authority of the agent must be of equal dignity to the power to be
executed by him,” this does not require an agent to have written authority in
order to make a written contract for his principal,” nor, at common law, in order
to make contracts with respect to land, unless such contracts must be under seal.”
In particular, it is the rule that authority to execute, indorse, or transfer negotiable
California.--Dingley v. McDonald, 124 Cal.
90, 56 Pac. 790, authority to assign a cause
of action.
Delaware.—State v. Foster, 1 Pennew. 289,
40 Atl. 939.
Georgia.-- Kirklin v. Atlas Sav., etc., As
soc., 107 Ga. 313, 33 S. E. 83, authority to
bid off money offered by a building associa
tion in principal's name and to sign prin
cipal's name to the list of members of the
association.
Illinois.-- Paris v. Lewis, 85 Ill. 597;
Schneider r. Seely, 40 Ill. 257; Cook v. Har
rison, 19 Ill. App. 402, authority to execute
a chattel mortgage.
Indiana.-Caley v. Morgan, 114 Ind. 350,
16 N. E. 790.
Kentucky.— Kirkpatrick v. Cisna, 3 Bibb
244, authority to sell personal property.
Maine.— Trundy v. Farrar, 32 Me. 225.
Massachusetts.-- Phelps r. Sullivan, 140
Mass. 36, 2 N. E. 121, 53 Am. Rep. 488;
Com. v. Griffith, 2 Pick. 11; Shed v. Brett,
1 Pick. 401, 11 Am. Dec. 209 (authority to
present and demand payment of a note);
Emerson v. Providence Hat Mfg. Co., 12
Mass. 237, 7 Am. Dec. 66; Stackpole v.
Arnold, 11 Mass. 27, 6 Am. Dec. 150.
Michigan.- Hannan v. Prentis, 124 Mich.
4.17, 83 N. W. 102 (authority to sell real
estate); Moreland v. Houghton, 94 Mich.
548, 54 N. W. 285 (authority to assign mort
gage).
New York.-Worrall v. Munn, 5 N. Y.
229, 55 Am. Dec. 330.
North Carolina.--Smith v. Browne, 132
N. C. 365, 43 S. E. 915; Blackmall v. Parris,
59 N. C. 70, 78 Am. Dec. 239 (authority to
sell real estate); Pickard r. Brewer, 22 N. C.
428 (authority to contract to convey slaves).
Ohio.— Jones v. Lewis, 8 Ohio Dec. (Re
print) 368, 7 Cinc. L. Bul. 211, authority
to sign a written agreement to sell lands.
Oregon.— Hughes r. Lansing, 34 Oreg. 118,
55 Pac. 95, 75 Am. St. Rep. 574.
Pennsylvania.— London Sav. Fund Soc. r.
Hagerstown Sav. Bank, 36 Pa. St. 498, 78
Am. Dec. 390.
South Carolina.-McGowan r. Reid, 27
S. C. 262, 3 S. E. 337, authority to seize
chattels under a mortgage.
Teacas.- Bannister r. Wallace, 14 Tex. Civ.
App. 452, 37 S. W. 250 (authority to sign a
bond); Cohen r. Oliver, 9 Tex. Civ. App. 35,
29 S. W. 81 (authority to mortgage chat
tels ).
United States.— Central Trust Co. v.
Bridges, 57 Fed. 753, 6 C. C. A. 539.
England.— Heard r. Pilley, L. R. 4 Ch.
518, 38 L. J. Ch. 718, 21 L. T. Rep. N. S.
68, 17 Wikly. Rep. 750 (authority to make
contract for purchase of land); Coles v.
Trecothick, 1 Smith K. B. 233, Ø Ves. Jr.
234, 7 Rev. 167, 32 Eng. Reprint 592.
Canada.-Ingersoll, etc., Gravel Road Co.
v. McCarthy, 16 U. C. Q. B. 162 (where the
court said: “We do not find a distinction
drawn in any case between an authority in
writing not under seal where that will suffice,
and a verbal authority merely”); Reg. r.
Sneider, (Trin. T. 3 & 4 Vict.) R. & J. Dig.
2991 (authority to receive moneys under
bond).
See 40 Cent. Dig. tit.
Agent,” $ 378 et seq.
Requirements of statute of frauds see
FRAUDs, STATUTE or, 20 Cyc. 147.
14. Johnson v. Dodge, 17 Ill. 433; New
England Mar. Ins. Co. v. De Wolf, 8 Pick.
(Mass.) 56; Worrall v. Munn, 5 N. Y. 229,
55 Am. Dec. 330; Lawrence r. Taylor, 5 Hill
(N. Y.) 107; Cribben v. Deal, 21 Oreg. 211,
27 Pac. 1046, 28 Am. St. Rep. 746 [quoting
Shepherd Touchst. 54]. And see infra, I, D,
l, e, (III).
15. Maryland.— Small v. Owings, 1 Md.
Ch. 363.
Missouri.-Webb v. Browning, 14 Mo. 354.
West Virginia.-Piercy v. Hedrick, 2
W. Va. 458, 98 Am. Dec. 774.
United States.— Welch v. Hoover, 29 Fed.
Cas. No. 17,368, 5 Cranch C. C. 444.
England.— James v. Smith, [1891] 1 Ch.
384, 63 L. T. Rep. N. S. 524, 39 Wkly. Rep.
396 [affirmed in 65 L. T. Rep. N. S. 544];
Deverell v. Bolton, 18 Wes. Jr. 505, 34 Eng.
Reprint 409.
See 40 Cent. Dig. tit. “Principal and
Agent,” $ 378 et seq. And see cases cited
supra, note 13.
16. Arkansas-Gracie v. White, 18 Ark.
17, authority to pay or tender money for
principal to redeem land sold for taxes.
Georgia.- Goode v. Rawlins, 44 Ga. 593,
authority to consent in behalf of a mortgagor
to a sale on execution of the entire fee in the
land.
Massachusetts.-Pratt v. Putnam, 13 Mass.
361, an authority to receive seizin.
Michigan.—Antrim Iron Co. v. Anderson,
140 Mich. 702, 104 N. W. 319, 112 Am. St.
Rep. 434; Hammond v. Hannin, 21 Mich.
374, 4 Am. Rep. 490.
New York.- Worrall v. Munn, 5 N. Y. 229,
55 Am. Dec. 330.
Pennsylvania.- Miles v. Cook, 1 Grant 58,
authority to make an entry on land. And
see Frailey r. Waters, 7 Pa. St. 221.
United States.—Sheets r. Selden, 2 Wall.
177, 17 L. ed. 822, authority to act as agent
for a lessor in collection of rent or in de
manding its payment.
England.— James r. Smith, [1891] 1 Ch.
384, 63 L. T. Rep. N. S. 524, 39 WKly. Rep.
306 [affirmed in 65 L. T. Rep. N. S. 544],
authority to purchase real estate.
See 40 Cent. Dig. tit. “Principal and
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instruments need not be written,17 although the authority is not to be lightly
inferred but must be clearly shown.18
(n) Written Authority; Power of Attorney — (a) In General. An
agent for any purpose may be, and often is
,
appointed by writing, called the power
of attorney; 19 and if written authority is required by law the same provision that
requires the writing forbids that a power previously given shall subsequently be
extended or altered by parol.20 Although it has been held that the term " power of
attorney" imports a sealed instrument unless the contrary is shown,21 yet that is
not at all necessary, and is now much less common than formerly. Indeed to
constitute a valid power no special form is requisite. It is enough if the principal
in the writing makes a clear expression of his desires.22 Nor need the writing be
so detailed as to specify each act the agent is empowered to do, or particularly to
describe the property with which he is to deal, provided it is specific enough to
enable him reasonably to understand his principal's will.23 On the other hand a
pretended power of attorney is worthless unless it contains a sufficient description
of the agent, and of the property or subject with which he is to deal, and of the acts
he is to do.24 Once executed, it becomes the property of the agent to whom it is
fuller discussion of authority to contract with
reference to land see infra, I, D, 1, jb, (III).
(B).
And see Andrews v. Jones, 10 Ala. 400.
17. Illinois.— Fountain v. Bookstaver, 141
111. 461, 31 N. E. 17; Handyside v. Cameron,
21 111. 588, 74 Am. Dec. 119.
Louisiana. — Nalle !;. Higginbotham, 21 La.
Ann. 477.
Maine.— Trundy v. Farrar, 32 Me. 225.
Massachusetts.—Long v. Colburn, 11 Mass.
97, 6 Am. Dec. 160.
Missouri. — People's Bank v. Scalzo, 127
Mo. 164, 29 S. W. 1032.
New York.— Bank of North America v.
Embury, 21 How. Pr. 14.
West Virginia. — Piercy v. Hedrick, 2
W. Va. 458, '98 Am. Dec. 774.
England.—Anonymous, 12 Mod. 564, 88
Eng. Reprint 1522.
See 40 Cent. Dig. tit. " Principal and
Agent," 5 386. And see Commercial Papeb,
7 Cvc. 784.
18. See infra, II, A. 6, e.
19. A power of attorney is: An instru
ment by which the authority of one person
to act in the place and stead of another as
attornev in fact is set out. White v. Furge-
son, 29Ind. App. 144, 64 N. E. 49.
An instrument by which the authority of
an attornev in fact or private attorney is
set forth. Treat t>.Tolman, 113 Fed. 892, 51
C. C. A. 522 [affirming 106 Fed. 679].
An instrument authorizing a person to act
as the agent or attorney of the person grant
ing it. Black L. Diet.
Attorney in fact defined see 4 Cvc. 1036.
20. SpofTord v. Hobbs, 29 Me. 148", 48 Am.
Dec. 521 ; Minnesota Stoneware Co. r. Mc-
Crossen, 110 Wis. 316, 85 N. W. 1019, 84
Am. St. Rep. 927.
21. Cutler v. Haven. 8 Pick. (Mass.) 490;
•Williams v. Conger, 125 U. S. 397, 8 S. Ct.
P33, 31 L. ed. 778.
22. Alabama.—Phillips v. Hornsby, 70 Ala.
414.
Louisiana.— Steer t;. Ward, 10 Mart. 679.
New Jersey.— Tyrrell v. O'Connor, 56
J. Eq. 448, 41 Atl. 674. ,
Virginia. — Newman v. Chapman, 2 Rand.
93, 14 Am. Dec. 766.
United States.— Williams v. Conger, 125
U. S. 397, 8 S. Ct. 933, 31 L. ed. 778.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 19, 378 et seq.
23. California. — Roper v. McFadden, 48
Cal. 346, upholding a power authorizing the
agent to sell and convey all the real estate
of the principal in San Francisco, but not
describing the land more particularly.
Louisiana. — Rownd v. Davidson, 113 La.
1047, 37 So. 965 (holding that a power of
attorney to sell and convey all the real estate
of the principal in a certain parish suffi
ciently describes the propertv) ; State c.
Powell, 40 La. Ann. 234, 4 So. "46, 8 Am. St.
Bep. 522; Valentine v. Hawley, 37 La. Ann.
303; New Orleans Commercial Bank v. Routh.
7 La. Ann. 128; Reynolds v. Rowley, 2 La.
Ann. 890.
Minnesota.— Finnegan v. Brown. 90 Minn.
396, 97 N. W. 144; Bradley v. Whitesides, 55
Minn. 455, 57 N. W. 148; Carson v. Smith,
5 Minn. 78, 77 Am. Dec. 539.
Nebraska.— Connell v. Galligher, 36 Nebr.
749, 55 N. W. 229, holding it to be a suffi
cient description if therefrom the property
is capable of identification.
North Carolina. — Janney v. Robbins, 141
N. C. 400, 53 S. E. 863 [citing Perry v.
Scott, 109 N. C. 374, 14 S. E. 294; Farmer
v. Batts, 83 N. C. 387; Carson v. Rav, 52
N. C. 609, 78 Am. Dec. 207], in which the
court held a power of attorney authorizing
the appointee to sell and convey " all our
land in the state of North Carolina " to be
sufficiently definite in its description of the
land to be admissible, together with a deed
executed pursuant to the power, as evidence
of title.
Texas.— Pool v. Foster, (Civ. App. 1899)
49 S. W. 92.3 •
,
Crimp v. Yokelev, 20 Tex. Civ.
App. 231, 48 S. W. 1116.
See 40 Cent. Dig. tit. " Principal and
Agent," § 19.
24. Stafford v. Lick, 13 Cal. 240 (hold
ing that a power of attorney to sell land
must contain some description of the prop-
p
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issued, and he has a right to keep it as evidence of the authority under which he
acts, until it is recalled by the principal.25
(b) Execution — (1) In General. It has been held that a power of attorney
must be executed with the same solemnities required for the execution of the
instrument made by agent acting under it.26 However, a power, when attached to
judicial proceedings, thereby becomes duly authenticated, and cannot thereafter be
questioned by parties to the proceedings.27
(2) Execution in Blank. A power of attorney executed in blank, although
under seal, may be filled up in accordance with the agreement of the parties, in
which event it takes effect as from its date.28 But a power does not become
effective when filled in without the knowledge or authority of the principal and
where the elements of estoppel are not present.2'
(c) Acknowledgment and Recordation. In the absence of any statute requiring
it
,
a power of attorney need not be acknowledged 30 or recorded,31 although as
matter of proof of authority the power may be and usually is recorded with any
recorded instrument which has been executed under it.33 When, however, an
instrument required by law to be publicly recorded is to be executed by an agent,
the same reason that calls for recording the original instrument demands that the
power of the agent be likewise recorded in order to prove the validity of the instru
ment he has assumed to have authority to execute. Hence it is common to find
the statutes requiring in such cases that the power of attorney of the agent shall
be acknowledged and recorded with the instrument executed by such agent.33
erty to be sold, unless it is shown that the
land in controversy is the only land owned
at the time by the principal) ; Ashlev V. Bird,
I Mo. (140, 14 Am. Dec. 313.
25. Pridmore v. Harrison, 1 C. & K. 613,
47 E. C. L. 613; Hibberd V. Knight, 2 Exch.
11. 12 Jur. 102, 17 L. J. Exch. 119. See
infra, I, G, 1, b, (u).
26. Gage v. Gage, 30 N. H. 420; Clark v.
Graham, 6 Wheat. (U. S.) 577, 5 L. ed. 334.
And see infra, I, D, 1, e, (III).
Attestation. —A power of attorney exe
cuted by
" Julia A. Bird " and " William J.
Bird" was attested as follows: "Signed... in presence of James Bayne, as to J. A.
B., M. Michaelson, as to W. J. B." It was
held that the attestation was sufficient as
against an objection to the use of Initials to
designate the signatures attested. Boswell
v. Laramie First Nat. Bank, (Wyo. 1907) 92
Pac. 624, 93 Pac. 661.
27. Lehm ami's Succession, 41 La. Ann,
987, 7 So. 33.
28. Bridgeport Bank p. Xew York, etc., R.
Co., 30 Conn. 231 (where a power of attorney
to transfer corporate stock was executed in
blank as to the names oT the attorney and
the transferee) ; Eagleton r. Gutteridge, 2
Howl. P. C. N. S. 1053, 12 L. J. Exch. 359,
I I M. & W. 465 ( where a power of attorney
executed abroad, appointing B the attorney,
was delivered to Henry B, wno was the party
meant to be authorized by it, and he filled
up the blank with his christian name, and
the court held that the power was not in
validated thereby).
Acknowledgment of power after filling in
blanks see infra, note 33.
29. Cox v. Manvel, 50 Minn. 87, 52 N. W.
273.
30. California. — Roper r. McFadden, 48
Cal. 340.
Indiana. — Moore v. Pendleton, 16 Ind. 481.
Massachusetts.— Valentine p. Piper, 22
Pick. 85, 33 Am. Dec. 715.
New Jersey.— Tvrrell v. O'Connor, 56 X. J.
Eq. 448, 41 Atl. 674.
Xew York.— King p. Post, 12 X. Y. St. 575.
United States. —-In re Powell, 19 Fed. Cai
No. 11,354, 2 Nat. Bankr. Reg. 45.
See 40 Cent. Dig. tit. "Principal and
Agent," § 22.
Compare Ryder v. Jonnston, (Ala. 1907)
45 So. 181.
31. California. — Roper v. McFadden, 48
Cal. 346.
Oeoryia.—Anderson v. Dugas, 29 Ga. 440.
Indiana.— Calev v. Morgan, 114 Ind. 350,
16 X. E. 790; Moore v. Pendleton, 16 Ind.
481.
Kentucky. — Spurr v. Trimble, 1 A. K.
Marsh. 278. Contra, Taylor r. McDonald, 2
Bibb 420 [cited in Moore p. Farrow, 3 A. K.
Marsh. 41].
Louisiana. — Rownd v. Davidson, 113 La.
1047, 37 So. 905.
Massachusetts. — Valentine r. Piper, 24
Pick. 85, 33 Am. Dec. 715.
New Jersey.— Tvrrell v. O'Connor, 56 X. J.
Eq. 448. 41 Atl. 674.
Vein York.— Wilson v. Troup, 2 Cow. 195,
14 Am. Dec. 458, semblc. See, however,
Jackson P. Bowen, 6 Cow. 141.
See 40 Cent. Dig. tit. " Principal and
Agent," { 22.
32. Anderson v. Dugas. 29 Ga. 440; Rownd
v. Davidson, 113 La. 1047, 37 So. 965.
33. See the statutes of the different states.
And see Graves v. Ward, 2 Duv. (Kv.) 301;
Harris v. Price. 14 B. Mon. (Ky.) 414;
Hardin p. Tnvlor, 4 T. B. Mon. (Ky.) 516;
Citizens* F. Ins., etc., Co. v. Doll." 35 Md.
8», 6 Am. Rep. 360; Oatman r. Fowler. 43
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Other statutes permit, but do not require, that powers of attorney shall be recorded,
and make such record competent evidence of the agent's authority.34 As the
purpose of requiring acknowledgment and record is thereby to give notice to third
persons, failure to record the. power of attorney even when recording is required
by law will not invalidate the agent's acts thereunder except as to creditors and
subsequent purchasers without notice,35 unless the statute makes recording a
prerequisite to authority to act, or provides that unrecorded instruments shall be
absolutely void.36
(m) Sealed A uthority 37— (a) In General. It has been said to be a maxim
of the common law that authority to execute a sealed instrument must be con
ferred by an instrument of equal solemnity, that is by one under seal.38 The rule
bons v. Sloane, 10 Fed. Cas. No. 5,3S2, 6
McLean 273. Compare Johnson v. Bush, 3
Barb. Ch. (N. Y.) 20".
Acknowledgment of power executed in
blank see Gibbons v. Sloane, 10 Fed. Cas. No.
5,382, fi McLean 273, in which a power was
hold invalid because when it was filled up
acknowledgment was not made as required by
statute.
Time of acknowledgment.— It is not neces
sary that a power of attorney should be ac
knowledged on the day it is executed. It
may be acknowledged at a later date, even
at a date subsequent to the contract made
by the agent, for the acknowledgment is of
importance only as showing that the power
was executed by the principal whose name
is signed to it. Springer p. Orr, 82 111.App.
558.
Sufficiency of recordation see Mix v. Hotch-
kiss, 14 Conn. 32 (holding that the power was
recorded " with " the deed, although they were
written in the book eighty pages apart, both
being properly indexed*; Taylor v. McDonald,
2 Bibb (Ky. ) 420 (holding a deed unavailing
because the deed and the power were not re
corded in the office required bv law); Rosenthal
V. Ruffin, (iO Md. 324 (in which it was held
that the power need not be recorded at the
same time with the deed; that, it is enough
if it is recorded prior to the deed : that the
terms "with the deed," employed in the
statute, means upon the proper records of
the city or county where the deed is re
corded) ; Drake p. Bran.ler, 8 Tex. 35 1 (in
which objection to a power because it was
not filed was held to be sufficiently answered
bv filing it) ; Wren p. Howland, 33 Tex.
Civ. App. 87, 75 S. W. 894 (holding that
a power of attorney with reference to the
sale of land is not entitled to record in a
count v in which none of the land is situated);
Oatm'an r. Fowler, 43 Vt. 462 (in which
the court held that the power must accom
pany the grant upon the records, and that
record of a copy of the power is unavailing).
Form of acknowledgment see Boswell v.
Laramie First Nat. Bank, (Wro. 1907) 02
Pa,-. 624, 03 Pac. (561.
The certificate of acknowledgment must
describe the donor and the subject-matter
on which the power is to operate. See Crutch-
field r. Stewart, 10 Yerg. (Tenn.) 237.
Effect of record as notice. — The record of
a power of attorney imparts notice to third
persons dealing with the subject-matter
thereof. Landers v. Bolton, 26 Cal. 303. 410.
34. See the statutes of the different states.
And see Lobdell v. Mason, 71 Miss. 037, 15
So. 44: Costen's Appeal, 13 Pa. St. 292.
35. Con?iectte«t. — Mix v. Hotchkiss, 14
Conn. 32.
Kentucky.— Voorhies r. Gore, 3 B. Mon.
529; Godsey v. Standifer, 101 S. W. 021, 31
Ky. L. Rep. 44.
Montana.— McAdow V. Black, 4 Mont. 475,
1 Pac. 751.
New Hampshire.— Montgomery v. Dorion, 6
N. H. 250.
New York.— Wilson v. Troup, 2 Cow. 195,
14 Am. Dec. 458.
Ohio.— Diehl v. Stine, 1 Ohio Cir. Ct. 515,
1 Ohio Cir. Dec. 2S7.
See 40 Cent. Dig. tit. *' Principal and
Agent," S 22.
36. See Joseph v. Fisher, 122 Ind. 390, 23
N. E. 85ti ; Johnson v. Sukeley, 13 Fed. Cas.
No. 7,414. 2 McLean 562.
37. Authority to fill in blanks in sealed
instrument executed by principal see Al
terations op Instruments, 2 Cyc. 165 et seg.
38. Alabama.— Cocke v. Campbell, 13 Ala.
286. And see Elliott v. Stocks, 07 Ala. 330.
California. — Dutton v. Warschauer, 21 Cal.
600, 82 .Am. Dec. 765.
Dclavarc. — ITartnett v. Baker, 4 Penncw.
431, 50 Atl. 072.
Ocornia.— Overman f. Atkinson, 102 Ga.
750, 20 S. E. 758 ; McCalla v. American Free
hold Land Mortg. Co.. 00 Ga. 113, 15
S. E. 087; Pollard v. Gibbs, 55 Ga. 45; Rowe
v. Ware, 30 Ga. 278; Ingram v. Little, 14
Ga. 173, 58 Am. Dec. 540; Hayes v. Atlanta,
1 Ga. App. 25, 57 S. E. 1087.
Illinois.— Johnson V. Dodge. 17 III. 433;
Bragg v. Fessenden, 11 111. 544; Ma.us !;.
Worthing, 4 IB. 26.
Indiana.— Rhode v. Louthain, 8 Blackf.
413.
Kentucky. — Cummins V. Cassilv, 5 B. Mon.
74: Mitchell v. Sprout, 5 J. J. Marsh. 264;
MeMurtrv r. Frank, 4 T. B. Mon. 30.
Main'e.— Heath v. Nutter, 50 Me. 378;
Baker r. Freeman, 35 Me. 485: Wheeler v.
Kevins, 34 Me. 54 ; Spofford P. llobbs, 29 Me.
148, 48 Am. Doc. 521. .
Massachusetts. —Banorgce v. Hovev, 5 Mass.
11, 4 Am. Dec. 17.
Minnesota.— Davton r. Nell. 43 Minn. 246,
45 N. W. 231.
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is a technical one and has been changed in some of the states by statutes abolishing
all distinctions between sealed and unsealed instruments,3" while many of the
American courts, without awaiting a legislative action, have shown a disposition
to relax its strictness.40 Thus it has often been held that if an agent in executing
a contract unnecessarily attaches a seal thereto, the seal may be treated as sur
plusage, and it is sufficient that the authority of the agent who executed it was
conferred by parol;41 and so is parol authority sufficient for the execution of a
Missouri. — Shuetzc v. Bailey, 40 Mo. 69 ;
St. Louis Dairy Co. P. Sauer, 16 Mo. App. 1.
New Hampshire. — Haydock v. Duncan, 40
N. H. 45; Gage v. Gage, 30 N. H. 420.
New Jersey.— Wagoner v. Watts, 44 X. J.
L. 126; Long P. Hartwell, 34 N. J. L. 116;
Perry v. Smith, 29 X. J. L. 74; Tappan v.
Redfleld, 5 X. J. Eq. 339.
New York.—Worrall v. Munn, 5 N. Y. 229,
55 Am. Dec. 330.
North Carolina.— Humphreys t\ Finch, 97
N. C. 303, 1 S. E. 870, 2 Am. St. Rep. 293;
Harshaw v. McKesson, 65 N. C. 688; Delius
v. Cawthorn, 13 N. C. 90.
Pennsylvania. — Gordon v. Bulkeley, 14
Serg. & R. 331.
Tennessee. — Cain v. Heard, 1 Coldw. 163 ;
McXutt v. McMahan, 1 Head 98; Mosby v.
Arkansas, 4 Sneed 324 ; Smith v. Dickinson,
6 Humphr. 261, 44 Am. Dec. 306; Boyd v.
Dodson, 5 Humphr. 37 ; Turbeville v. Ryan,
1 Humphr. 113, 34 Am. Dec. 622.
United States.— See Williams v. Conger,
125 U. S. 397, 8 S. Ct. 933, 31 L. ed. 778.
England.— Berkeley P. Hardy, 5 B. 4 C.
355, 8 D. & R. 102, 4 L. J. K. B. O. S. 184,
I 11 E. C. L. 495; Steiglitz v. Egginton, Holt
X. P. 141, 17 Rev. Rep. 622. 3 E. C. L. 63.
Canada. — Doe v. Armstrong, Taylor (U. C.)
352; lngersoll, etc., Gravel Road Co. v. Mc
Carthy, 16 U. C. Q. B. 162.
See 40 Cent. Dig. tit. "Principal and
Agent," § 378 ct seq.
In the civil law no such rule obtains.
Posten t\ Rassette, 5 Cal. 407; Williams v.
Conger, 125 U. S. 397, 8 S. Ct. 933, 31 L. ed.
778.
Nor can a parol authority enlarge a power
of attorney previously given under seal.
Paine v. fucker, 21 Me. 138, 38 Am. Dec.
255; Stetson P. Patten. 2 Me. 358, 11 Am.
Dec. 111.
39. See the statutes of the different states.
See also Dolbeer P. Livingston, 100 Cal. 617,
35 Pac. 328; Swartz p. Ballon, 47 Iowa 188,
29 Am. Rep. 470; Bates v. Best, 13 B. Mon.
(Ky.) 215; J. B. Streeter Co. V. Janu, 90
Minn. 393, 96 N. W. 1128.
40. See cases cited infra, note 41 et seq.
Deed as equitable contract for sale.— Still
other cases hold that even where the in
strument is required by law to be under
seal, an instrument ineffective because exe
cuted by an agent wanting authority under
seal will still be treated in equity as a simple
contract which may be specifically enforced
against the principal. The effect of this view
is a practical abrogation of all requirements
for sealed authority. See cases cited infra,
I, D, 1, e, (in), (b), (2).
41. California. — Love v. Sierra Nevada
Lake Water, etc., Co., 32 Cal. 639, 91 Am.
Dec. 602.
Connecticut.— White V. Fox, 29 Conn. 570.
Delaware.— Hartnett v. Baker, 4 Pennew.
431, 56 Atl. 672.
Illinois.— Ingraham v. Edwards, 64 111. 526
(semble) ; Truett v. Wainwright, 9 111. 411:
Cook v. Harrison, 19 111.App. 402; Beidler v.
Fish, 14 111. App. 29. A contrary view was
expressed in the early case of Maus v. Worth
ing, 4 111. 26, although the point was not
involved.
Minnesota.— Thomas v. Joslin, 30 Minn.
388, 15 N. W. 675; Dickerman p. Ashton, 21
Minn. 538 ; Minor V. Willoughby, 3 Minn. 225.
Missouri. — Klostermann v. Loos, 58 Mo.
290; Shuetze p. Bailey, 40 Mo. 69; Lehman
P. Xolting, 56 Mo. App. 549.
New Jersey.—Wagoner p.Watts, 44 X. J. L.
126; Long v. Hartwell, 34 X. J. L. 116.
New York.— Henry v. Root, 33 X. Y. 526 ;
Ford v. Williams, 13 X. Y. 577, 67 Am. Dec.
83; Wood v. Auburn, etc., R. Co., 8 X. Y.
160; Worrall f. Munn, 5 X. Y. 229. 55 Am.
Dec. 330; Lawrence v. Taylor, 5 Hill 107.
Earlier Xew York cases (Hanford P. McXair,
9 Wend. 54, and Blood v. Goodrich, 9 Wend.
68, 24 Am. Dec. 121) stand for the opposite
doctrine, although in the former case the
fact that the form of the action was cove
nant was fatal to a claim that the instrument
might be treated as a simple contract.
Pennsylvania. — Barnes v. Du Bois, 43 Pa.
St. 260; Cooper v. Rankin, 5 Binn. 013, per
Brackenridge, J.
Tennessee. — Farris v. Martin, 10 Humphr.
495.
Texas. — Crozier v. Cnrr, 11 Tex. 376.
Wisconsin.— Stowell v. Eldred, 39 Wis. 614.
Wyoming.— Marshall v. Rugg, 6 Wvo. 270,
44 Pac. 700, 45 Pac. 486, 33 L. R. A" 679.
United States.— Xichols v. Haines, 98 Fed.
692, 39 C. C. A. 235.
England.— Hunter p. Parker, 10 L. J. Exeh.
281, 7 M. & W. 322. Compare Berkeley r.
Hardy, 5 B. & C. 355, 8 D. & R. 102, 4
L. J. K. B. 0. S. 184, 11 E. C. L. 495.
See 40 Cent. Dig. tit. " Principal and
Agent," § 378 et seq.
Contra.— Rowe v. Ware, 30 Ga. 278 [.ap
proved in Overman v. Atkinson, 102 Ga, 750,
29 S. E. 758; Pollard v. Gibbs, 55 Ga. 45] :
Rhode v. Louthain, 8 Blackf. (Ind.) 413 (in
which, however, the court held that the
previous lack of authority to make the bond
in question was cured by a later oral ratifi
cation) ; Cummins v. Cassily, 5- B. Mon. (Ky.)
74 (where the court recognized that possibly
thore was little reason for the rule) ; Mitchell
v. Sproul, 5 J. J. Marsh. (Ky) 264; Mc-
Murtry v. Frank, 4 T. B. Mon. (Ky.) 39
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deed in the presence and by the direction of the principal, for such execution ia
treated in law as the act, not of the agent, but of the principal himself, the agent
being regarded as a mere instrument.*'
(b) Deeds of Conveyance and Contracts Therefor — (1) In General. Con
veyances of land, except when the necessity of a seal has been abrogated by statute,
must be made by instrument under seal," and accordingly in most jurisdic
tions an agent must have Bealed authority to execute a conveyance of land,"
although not to make a contract to convey, since such a contract does not require
a seal.45
(2) Ineffectual Deed as Equitable Contract to Convey. In many juris
dictions the common-law rule requiring sealed authority is practically nullified by
the fact that a deed which is ineffectual as such because executed by an agent
without sealed authority is treated in equity as a contract for a deed, which the
courts will specifically enforce by requiring the principal to execute a deed.*8
(both of which cases, however, might have
been decided on the ground that the agent had
no authority sealed or otherwise to make the
bond sued on) ; Baker v. Freeman, 33 Me.
485; Wheeler v. Nevins, 34 Me. 54; Banorgee
r. Ilovey, 5 Mass. 11, 4 Am. Dec. 17; Cadell
r. Allen, 99 N. C. 542, 6 S. E. 399; Hum
phreys c. Finch, 97 N. C. 303, 1 8. E. 870,
2 Am. St. Rep. 293; Harshaw t\ McKesson, 85
N. C. 088; Bland v. O'Hagan, 64 N. C. 471;
Blacknall v. Parish, 59 N. C. 70. 78 Am.
Dec. 23!); Graham v. Holt, 25 N. C. 300, 40
Arn. Dec. 408; Davenport V. Sleight, 19 N. C.
381 31 Am. Dec. 420; Delius v. Cawthorn,
13 N. C. 90.
Unnecessary use of seal by partner see
Partnership, 30 Cyc. 487.
42. See St. Louis Dairy Co. v. Sauer, 18
Mo. App. 1; Gordon r. Bulkelev, 14 Serg. &
R. (Pa.) 331.
Signature by agent in presence and by di
rection of principal as dispensing with writ
ten authority required by statute of frauds
see FBArns, Statute of, 20 Cyc. 275.
Signature of contract by third person in
promisor's presence and by his direction see
Contracts, 9 Cyc. 301.
Signature of deed by third person in
grantor's presence and by his direction see
Deeds, 13 Cyc. 554.
Signature by hand of another in general
see Sionatthks.
43. See Deeds, 13 Cyc. 555.
44. Colorado.— Tilton c. Cofield, 2 Colo.
392.
Illinois. — Watson v. Sherman, 84 111. 263;
Peabody r. Hoard, 46 111. 242.
Kentucky. — Spurr v. Trimble, 1 A. K.
Marsh. 278; Phimmer v. Russell, 2 Bibb 174.
Sew York — Worrall v. Munn, 5 N. Y.229,
55 Am. Dec. 330.
North Carolina.— Cadell v. Allen, 99 N. C.
542, 6 S. E. 399.
Tennessee. —Smith v. Dickinson, 6 Humphr.
261. 44 Am. Dec. 306.
United States. — Piatt v. McCullough, 19
Fed. Cm. No. 11,113. 1 McLean 69.
See 40 Cent. Dig. tit. "Principal and
Agent," i 382.
Seal not the only requisite.— It has some
times been said that a power to convey lands
must possess the same requisites, witnesses
as well as seal, and observe the same solemni
ties, as are necessary in a deed directly con
veying the lands. Clark v. Graham, 6 Wheat.
(U. S.) 577, 5 L. ed. 334. To the same effect
are Butterfield v. Beall, 3 Ind. 203 ; Heath v.
Nutter, 50 Me. 378 ; Gage v. Gage, 30 N. H.
420; Murphy v. McVicker, 17 Fed. Cas. No.
9,951, 4 McLean 262.
Under a modern statute it has been aaid
that since a lease for more than one year
must be by deed the agent's appointment to
make it must also be by deed. Lobdell r.
Mason, 71 Miss. 937, 15 So. 44. Since the use
of private seals is by statute dispensed with,
it would seem that the deed referred to must
be a writing signed and acknowledged, but
not of necessity sealed.
45. Alabama.— Ledbetter v. Walker, 31
Ala. 175.
Illinois.— Watson i>. Sherman, 84 111. 203
[citing Peabody v. Hoard, 46 111. 242; John
son v. Dodge, 17 111. 433].
Minnesota.—Dickerman v. Ashton, 21 Minn.
538; Groff v. Ramsey. 19 Minn. 44; Minor v.
Willoughby, 3 Minn. 225.
New Jersey.— Force v. Dutcher, 18 N. J.
Eq. 401; Doughaday v. Crowell, 11 N. J. Eq.
201.
Sew York. —'Lawrence v. Taylor, 5 Hill
107.
Pennsylvania.— Baum v. Dubois, 43 Pa. St.
260.
Wisconsin.— Dodge v. Hopkins, 14 Wis.
630.
See 40 Cent. Dig. tit. "Principal and
Agent," & 380.
46. Alabama.— Ledbetter t>. Walker, 31
Ala. 175; Morrow r. Higgins, 29 Ala. 448.
California. — Heinlein v. Martin, 53 Cal.
321; Jones v. Marks, 47 Cal. 242; Love r.
Sierra Nevada Lake Water, etc., Co., 32 Cal.
639, 91 Am. Rep. 602; Dutton v. Warschauer,
21 Cal. 009, 82 Am. Dec. 765, holding that
a power to sell and convey land not under
seal, and therefore insufficient to authorize
the execution of a conveyance of the fee. is
nevertheless sufficient authority for the exe
cution of a contract of sale; and a deed made
by the donee, reciting the sale, and purport
ing, in pursuance of the power, to convey tho
fee, is good as an agreement to convey.
Colorado.— Tilton v. Cofield, 2 Colo." 392.
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(c) Bonds. The term '"bond" imports a sealed instrument, and there cannot
be a perfect bond without a seal.47 Hence an agent's authority to execute a bond
must be under seal.48
2. By Operation of Law. Agency is in a few instances implied by law without
the consent of the principal, and even against his express dissent.49
E. Estoppel to Assert or to Deny Agency — t. estoppel to Assert. If
a person has acted in his own name, holding himself out as principal, he cannot
afterward, as against persons interested in the transaction, set up that he was
acting as agent only.50 So if a principal in a transaction represents to the other
party that his agent is jointly interested as principal, he is estopped, as against
the other party, to assert the agency.51 And if the owner of property represents
Illinois.— Peabody f. Hoard, 40 111. 242
[citing Johnson P. Dodge. 17 111. 433; Doty
V. Wilder, 15 111. 407, 60 Am. Dec. 756]. So
where a trust deed authorizes the trustee,
his legal representative!* or attorney, to sell
the land conveyed on default of payment, and
a. sale is fairly made under a power of at
torney not under seal, and the purchase-
money paid and a conveyance executed by the
attorney, the sale will lie good in equity, and
the purchaser will acquire the equitable title
to the premises, and may set up such title in
bar of a suit in equity to have the sale set
aside. Watson v. Sherman, 84 111. 263.
Indiana.— Joseph v; Fisher, 122 Ind. 399,
23 X. E. 856.
Minnesota.— -Dickcrmnn v. Ashton, 21
Minn. 538; Minor p. Willoughby, 3 Minn.
225. So a conveyance for a valuable con
sideration, made by one authorized only by a
letter of attorney not under seal, is good as
a contract to convey, and the equitable right
of the purchaser thereunder is superior to the
title of a subsequent grantee with notice.
GrolT V. Ramsey. 19 Minn. 44.
Mississippi. — Lobdcll V. Mason, 71 Miss.
937, 15 So. 44.
-Yok! Hampshire.— Despatch Line of
Packets r. Bellamy Mfg. Co., 12 X. H. 205, 37
Am. Dec. 203.
Xeic York.— Sherman t>. New York Cent.
R. Co., 22 Barb. 239.
Kotth Carolina. — Osborne v. Horner, 33
X. C. 359; Pickard P. Rrewer. 22 N. C. 428.
In Cadell n. Allon. 99 N. C. 542, 6 S. E. 399,
the court denied equitable relief on the
ground that the action was simply one at
law, viz. ejectment.
United States.— Lvon r. Pollock, 99 U. S.
668, 25 L. ed. 265; Pratt r. MeCullough, 19
Fed. Cas. No. 11,113. I McLean 69.
47. See Ponds, S Cyc. 736.
48. (Icorgia.— Overman v. Atkinson, 102
Oa, 750, 29 S. E. 753; Whelan v. Sherron,
Ga. Dec. pt. II, 43.
Illinois.— Maus v. Worthing, 4 111. 26.
Massachusetts. — Banorgee r. Hovev, 5
Mass. U, 4 Am. Dec. 17.
.\'<M>York.—iBlood r. .Goodrich, 9 Wend.
68, 24 Am. Deo. 121; Hanfbrd v. McNair, 9
Wend; 54.
Xorth Carolina. — Kime r. Brooks, 31 N. C.
218; Deliua v. Cawthorn, 13 X. C. 90.
Pennsylvania.— Gordon v. Bulkeley, 14
Serg. & R, 331; Cooper V. Rankin, 5 Binn.
613. 'SI...
South Carolina.— fioyi v. Boyd, 2 Nott & M.
1251.
See 40 Cent. Dig. tit. "Principal and
A sent," § 384.
Contra.— U. S. v. Turner, 28 Fed. Cas. Xo.
10,547, 2 Bond 379, in which the court held
that where a bond is executed in the name of
the firm by a manager of the business, who
was so in the habit of using the firm-name,
authority to sign by a written instrument,
sealed or otherwise, need not be shown.
Assignment of bond.— But where a sealed
bond is transferable by an assignment not
tinder seal, a power of attorney to assign it
need not be under seal, rrioleau v. South
Western R. Bank, 16 Ga. 582.
49. Agency arising from necessity see
Sheanon r. Pacific Mut. L. Ins. Co., 83 Wis.
507, 53 X. W. 878; and cross-references infra,
this note.
Implied agency of: Master of vessel for
owner see Shipping. Partner for copartner
see Partnership, 30 Cyc. 477 et set]. Serv
ant to pledge master's credit for medical or
surgical aid see Corporations, 10 Cyc. 926:
Master and Servant, 26 Cyc. 1050; and
infra, 11. A, 0, h, (v), (c). Seller to sell
goods for account of buyer see Sales. Con
signee to sell goods for account of consigner
see Sales. Wife for husband see Hi;sband
and WrFE. 21 Cyc. 1215 et seq., 1234 et seq.:
Parent and Chtu», 29 Cyc. 1607. HusbanJ
for wife see Hubbard and Wife, 21 Cyc.
1238 et seq. Child for parent see Parent
and Child, 29 Cyc. 1008 et seq,, 1664.
Parent for child see Parent and Child, 29
Cyc. 1619.
Agency by estoppel see infra, I, E.
Agency by ratification see infra, I, F.
50. Baltes v. Ripp, 1 Abb. Dec. (X. Y.)
78, 3 Keyes 210. holding that one who pur
chases as for himself at a wrongful sale on
execution cannot, when sued for conversion.
Assert that he purchased for another. And
see. generallv. infra. III. C.
51. East Haddam Bank p. Shailor, 20
Conn. 18, in which case D sued A. B, and C
as indwrsers on notes given as security f"-
moneys loaned by D to them with the under-
Standing that all were interested in the trans
action for which the money was needed, whilo
in faet C was only the agent of A and B in
the business, and the court held that B, hav
ing united in the representations on the faith
of which D advanced the money, was estoppe-i
from denying. C's interest in the transaction.
[r, p. l, e, -hi), (c)3
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that his agent is the owner thereof,52 or actively or by acquiescence or by want of
due care holds out his agent as owner,53 he is estopped to assert the agency as
against third persons who deal with the agent in reliance on his ownership. How
ever, a principal who merely intrusts an agent with possession and control of
property necessary to the transaction of the business of the agency is not thereby
estopped from asserting his title to the same.54
2. Estoppel to Deny — a. Estoppel of Principal — (i) As Against Agent.
The agent may sometimes invoke estoppel against his principal when the latter
seeks to hold him responsible for unauthorized acts. If the principal upon being
informed of them did not promptly repudiate them he will be estopped to deny
the agent's authority.55
(n) .4.s Against Third Person 58— (a) Preliminary Distinctions. Under
the doctrine of equitable estoppel 57 two persons may find themselves charged with
all the consequences of agency as to third persons, when as between themselves
there exists as a matter of fact no agency at all, or no agency for the particular
purpose in question.'8 Strictly speaking agency by estoppel should be limited
to cases in which there is no real, but only an apparent, agency, for when an actual
agency is shown, whether by express or implied appointment, it is quite unneces
sary to invoke the aid of estoppel.58 Practically, however, this distinction is not
52. Simar v. Shea, 89 N. Y. App. Div. 84,
85 N. Y. Suppl. 457 [affirmed in 180 X. Y.
558, 73 N. E. 1132], holding that if a con
signor of goods represents that lie has sold
them to the consignee, he is estopped, as
against one who has bought the goods from
the consignee in reliance on the representa
tion, to assert that the consignee was merely
his selling agent.
53. Indiana.— Rathbone v. Sanders, 9 Ind.
217.
Iowa.— White v. Morgan, 42 Iowa 113,
holding that where the owner of property has
permitted his agent in possession to repre
sent himself as the owner, whereby he has
obtained credit and incurred a debt for an
improvement on the property, the owner is
estopped to deny his liability therefor.
Maine.— See Munroe v. Whitehouse, 90
Me. 139, 37 Atl. 866, holding that where a
person intrusted with goods as agent sells
them to one who has no knowledge that he
is agent, but is led to believe front the
manner in which he has been allowed to deal
with the goods that they are his, the other
party may offset against the principal a debt
of the agent.
Missouri. — De Baun v. Atchison, 14 Mo.
543.
~Seic Hampshire.— See Clement v. Leverett,
12 N. H. 317. where a principal accepted bills
of exchange drawn on him by his agent, pay
able to the order of the agent, who agreed to
pet them discounted for the benefit of the
principal, and the agent, assuming to be the
owner of the bills, pledged them to a bona
fide holder to secure money borrowed for his
own use, and it was held that the principal,
having enabled the agent to hold himself out
as owner of the bills of exchange, was bound
by the pledge.
New Jersey.— Reed V. Vancleve, 27 X. J. L.
352, 72 Am. Dec. 369.
Ohio.— Gordon v. Kearney, 17 Ohio 572,
applying the principle that as between two
irinocent persons he shall suffer who incau
tiously gave a third person the means of ob
taining false credit.
Canada. — Young v. MacNider, 25 Can.
Sup. Ct. 272.
And see infra, II, A, 6, b, (II) ; III, F, 1,
e, (in). See also Fbaudulent Convey
ances, 20 Cyc. 323.
However, the fact that an agent in pos
session and use of the property of his prin
cipal held himself out to the public as the
owner of the same in such manner as to in
duce credit to be given him cannot prevail
against the principal, where he did nothing
to superinduce the agent's conduct and did
not acquiesce therein. Curl v. Bond, 52 La.
Ann. 1052, 27 So. 577. And the principal is
not estopped unless he knew that the agent
was acting as owner and failed to repudiate
his acts. White v. Morgan, 42 Iowa 113.
54. Greene v. Dockenuorf, 13 Minn. 70;
McGoldrick v. Willits, 52 N. Y. 612; McNeil
v. New York Tenth Nat. Bank, 46 N. Y. 325,
7 Am. Rep. 341 ; Gussner 0. Hawks, 13 N. D.
453, 101 N. W. 898. And see Rogers v.
Holden, 142 Mass. 190, 7 N. E. 708; Cupples
v. Whelan, 61 Mo. 583; Weaver v. Barden, 49
N. Y. 286.
55. St. Louis Gunning Advertising Co. y.
Wanamaker, 115 Mo. App. 270, 90 S. W. 737.
See, generally, infra, III, A.
56. Estoppel by acceptance of benefits of
act of person assuming authority see infra,
I, F, 3, c, (ii).
Estoppel by conduct of alleged principal
subsequent to transaction between third per
son and alleged agent see infra, I, F; I, G.
Estoppel by ratification see infra. I, F.
Estoppel to deny continuance of agency see
infra, I, G, 1, b, (III), (B), (II).
Estoppel to deny validity of deed executed
in blank where blanks are filled in by agent
see Altebationb of Instbuments, 2 Cyc.
171.
57. See Estoppel, 16 Cvc. 722 et seq.
58. See infra, 7. E, 2, a, (II), (bV.
59. See supra, I, D, 1, c, (II), (b).
n, E, 2, a, (rfi, (a)-]
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clearly made, and it is often impossible from the facts brought out by the evi
dence to determine whether the agency is actual or ostensible."0 In most cases
the distinction would not affect the rights of the parties, but, as elsewhere
pointed out, occasionally a case may turn on whether the agency is implied or is
one by estoppel."1 The doctrine of estoppel involves apparent or ostensible agency,
which exists where the principal intentionally, or by want of ordinary care, induces .
third persons to believe another to be his agent, although he did not in fact employ
him.62 As to third persons the distinction between actual and apparent or osten
sible agency is unimportant, as the liability of principal and agent is the same in
either case, but as between the parties themselves of course the ostensible agent
is no agent at all.63 Apparent or ostensible agency is really agency by estoppel,
and it is more strictly accurate to say that liability arises for the acts of such
60. This will be clear from an examination
of the cases cited supra, I, D, 1, c, (II) ;
infra, I, E, 2. a, (II), (B).
61. See supra, I, D, 1, c, (II), (B). See
also Cadwell v. Dullaghan, 74 Iowa 239, 37
N. W. 178; Morris t\ Joyce, 63 N. J. Eq.
549, 53 Atl. 139; and infra, I, E, 2, a, (II),
IB).
62. Apparent authority " is such authority
as a reasonably prudent man, using diligence
and discretion, in view of the principal's con
duct, would naturally suppose the agent to
possess." St. Louis Gunning Advertising Co.
r. Wanamaker, 115 Mo. App. 270, 295, 90
S. W. 737. The apparent authority of an
agent which will be sufficient to bind his
principal for acts done thereunder is such
authority as he appears to have by reason of
the actual authority which he has. North
west Thresher Co. v. Eddy vi He State Bank,
(Xebr. 1907) 114 X. W. 291.
Ostensible agency exists in law where one
either intentionally, or from want of ordi
nary care, induces another to believe that a
third person is his agent, although he never
in fact employed him. In other words, one
may actually create another his agent j and
one may, on the other hand, induce a third
person to believe another his agent, and to
act with him as such, in which event the
principal would be liable for the acts of the
agent. Bibb v. Bancroft, (Cal. 1889) 22 Pac.
484. An agency is ostensible when the
principal, intentionally or by want of ordi
nary care, causes a third person to believe
another to be his agent who is not really em
ployed by him. Fargo First Nat. Bank v.
Minneapolis, etc., Elevator Co., 11 N. I). 280,
91 X. W. 430: Reid r. Kellogg, 8 S. D. 596,
07 N. W. 687.
Ostensible authority is such as a princi
pal, intentionally or by want of ordinary
care, causes or allows a third person to be
lieve the agent to possess. Quay v. Presidio,
etc., R. Co., 82 Cal. 1. 22 Pac, 925; S. D.
Civ. Code (1903), § 1675. "There are two
essential features of an authority of this
character; viz., the party must believe that
the agent had authority, and such belief
must be generated by some act or neglect of
the person to be held. A belief founded on
the agent's statements is not sufficient ; for
a party has no right to take the agent's
word for the existence of, his authority,"
Where it does not appear that the acts of a
principal which are supposed to have been
sufficient to justify a belief in an agent's
authority were known to the person dealing
with him, they could not have generated in
his mind any belief on the subjects of the
agency, and hence there was no ostensible
authority. Harris r. San Diego Flume Co ,
87 Cal. 526, 527, 25 Pac. 758. This is the
embodiment of a well-established principle of
the common law which has been called the
" foundation of the law of agenev." Quinn C.
Dresbach, 75 Cal. 159, 16 Pac. 762, 7 Am. St.
Rep. 138. "Ostensible authority." as used
in Cal. Civ. Code, f 2309, providing that a
factor has ostensible authority to deal with
the property of his principal as his own in
transactions with persons not having notice
of the actual ownership, has a broader mean
ing than " ostensible authority " as used in
Civ. Code, § 2317, defining ostensible au
thority to be such as a principal, inten
tionally or by want of ordinary care, causes
or allows a third person to believe the agent
to possess, for it has reference to the osten
sible authority of agents in general.
" The
authority is as real where it is declared to
be ostensible, as where it is declared to be
actual." Wisp V. Hazard, 66 Cal. 459. 402,
6 Pac. 91. Ostensible authority is defined
in S. D. Comp. Laws, §§ 3905, 3979. as such
authority as a principal, intentionally or by
want of ordinary care, causes or allows a
third person to believe the agent to possess.
Reid v. Kellogg, 8 S. D. 590, 603, 07 N. W.
687. Ostensible authority to act as agent
may be conferred if the principal affirma
tively or intentionally, or by lack of ordinary
care, causes or allows third persons to act on
apparent agency. Northwest Thresher Co. r.
Eddwille State Bank, (Xebr. 1907) 114
X. W. 291; Holt r. Schneider, 57 Xebr. 523,
77 X. W. 1080 [distinguishing Frev r. Curtis.
52 Xebr. 400, 72 X. W. 478," Porter r.
Ourada, 51 Xebr. 510, 71 X. W. 52] ; Phoenix
ins. Co. V. Walter. 51 Xebr. 182, 70 X*. W.
938; Thomson v. Shelton, 49 Xebr. G44. 68
X. W. 1055; Blanke Tea, etc., Co. v. Trade
Exhibit Co.. 5 Xebr. (UnofT.) 358, 98 X. W.
714.
63. Bibb v. Bancroft, (Cal. 1889) 22 Pac.
4S4; Fargo First Xat. Bank r. Minneapolis,
etc.,, Elevator Co.. 11 X. D. 2S0, 91 X. W.
436. .And see infra, II, A, 2, e.
[I
,
E, 2, a,.(n), (a)]
PRINCIPAL AND AGENT [31 Cyc] 1237
a so-called agent, not because there is any agency, but because the principal will
not be permitted to deny it.M
(b) General Rule and Its Limitations. The same acts and conduct on the part
of a principal that, when so intended, work an implied appointment often estop
the principal to deny an appointment when no actual agency was intended.
Accordingly, it is a general rule that when a principal by any such acts or con
duct has knowingly caused or permitted another to appear to be his agent either
generally or for a particular purpose, he will be estopped to deny such agency to
the injury of third persons who have in good faith and in the exercise of reason
able prudence dealt with the agent on the faith of such appearances." This rule
64. St. Louis Gunning Advertising Co. P.
Wanamaker, 115 Mo. App. 270, 90 S. W. 73";
Griggs v. Selden, 58 Vt. 561, 5 Atl. 504; Pole
P. Leask, 9 Jur. X. S. 829, 33 L. J. Ch. 155,
8 L. T. Rep. X. S. 045. Sec also supra, I,
D. 1. c, (II), (B).
65. Alabama.— Gibson p. Snow Hardware
Co., 94 Ala. 346, 10 So. 304. And see Nichol
son P. Moog, 65 Ala. 471, holding that where
a merchant abandons his business, and allows
it to be carried on in his name by a relative,
under authority of the same revenue licenses,
the same rule of liability applies for debts
afterward contracted in his name as in the
case of a retiring partner.
Arkansas.— Jenkins r. Shinn, 55 Ark. 347,
18 S. W. 240; Hynson 17. Noland, 14 Ark.
710.
California. — Gosliner v. Grangers' Bank,
124 Cal. 225, 56 Pac. 1029 ; Buckley v. Silver-
berg, 113 Cal. 673, 45 Pac. 804; Allin p.
Williams, 97 Cal. 403, 32 Pac. 441 ; Karns
v. Olnev, 80 Cal. 90, 22 Pac. 57, 13 Am. St.
Rep. 101 ; Quinn r. Dresbach, 75 Cal. 159, 16
Pac. 762, 7 Am. St. Rep. 138.
District of Columbia.—Dye v. Virginia Mid
land R. Co., 20 D. C. 63.
Georgia.— Fitzgerald Cotton Oil Co. P.
Farmers' Supply Co., 3 Ga. App. 212, 59
S. E. 713.
Idaho.— Morgan V. Xeal, 7 Ida. 629, 65
Pnc. 06, 97 Am. St. Rep. 264.
Illinois.— Union Stockyard, etc., Co. t'.
Mallory, etc., Co., 157 111.*554, 41 X. E. 888.
48 Am! St. Rep. 34 1 ; Swannell P. Bvers, 123
III. App. 545; Williams P. Pelley, 96 111.App.
340; St. Louis Southwestern R* Co. p. Elgin
Condensed Milk Co., 74 111. App. 619.
Indiana.— Kiefer r. Klinsick, 144 Ind. 46,
42 X. E. 447; Over r. Schiffiing, 102 Ind. 191,
20 X. E. 91; Growcock v. Hall, 82 Ind. 202;
Pursley p. Morrison. 7 Ind. 356, 63 Am. Dec.
424 ; German-American Bldg. Assoc. v. Droge,
( App. 1895) 41 X. E. 397; Burnett v. Glut-
ing, 3 Ind. App. 415, 29 X. E. 154, 927.
lotca.— Beebe v. Equitable Mut. L., etc.,
Assoc., 76 Iowa 129, 40 X. W. 122; Whiting
Western Stage Co., 20 Iowa 554; Tappan
r. Morseman, 18 Iowa 499.
Kentucky. — Jones p. Commercial Bank, 78
TCy. 413.
Louisiana. — Aircv v. Okolona Sav. Inst.,
33 La. Ann. 1346; 'Rankin 1'. Stewart, 5 La.
Ann. 357; Lochte p. Oele, McGloin 52.
Maine.— Brrckenridge p. Lewis, 84 Me. 349,
24 Atl. 804. 30 Am. St. Rep. 353; Trundy v.
F*arrar, 32 Me. 225.
Massachusetts. — lloldcn r. Phelps, 141
Mass. 450, 5 X. K. 815.
Michigan.— Clark p. Dillman, 108 Mich.
625, 6« X. W. 570.
Minnesota.— Columbia Mill Co. v. Xational
Bank of Commerce, 52 Minn. 224, 53 X. W.
1001; Tice p. Russell, 43 Minn. 66, 44 N. W.
886.
Missouri. — Carthage First Xat. Bank v.
Xewark Mut. Ben. L. Ins. Co., 145 Mo. 127,
40 S. W. 615; Summerville p. Hannibal, etc.,
R. Co., 02 Mo. 391 ; De Baun P. Atchison, 14
Mo. 543; St. Louis Gunning Advertising Co.
P. Wanamaker, 115 Mo. App. 270, 90 S. W.
737; Hefforman v. Bottler, 87 Mo. App. 310;
Suddarth P. Empire Lime Co., 79 Mo. App.
585; Haubelt p. Roa. etc., Mill Co., 77 Mo.
App. 072; Morse P. Diebold, 2 Mo. App. 163.
Nebraska — Faulkner r. Simms, (1902) 89
X. W. 171; Holt P. Schneider, 57 Xebr. 523,
77 X. W. 1080; Johnston v. Milwaukee, etc.,
Iriv. Co., 46 Xebr. 480, 04 X. W. 1100;
Lebanon Sav. Bank p. Blanke, 2 Xebr. (Un-
off.) 403, 89 X. W. 169; Harrison Xat. Bank
v. Williams, 2 Xebr. (Unoff.) 400, 89 N. W.
245.
Sew Hampshire.— Knapp v. U. S., etc.,
Express Co., 55 X. H. 348.
New Jersey.— Putnam n. Clark, 29 X. J.
Eq. 412 [affirmed in 33 X. J. Eq. 238].
Neic Mexico.— Western Homestead, etc.,
Co. -P. Albuquerque First Xat. Bank, 9 X. M.
1, 47 Pac. 721.
New York.— Page p. Methfessel, 71 Hun
442, 25 X. Y. Suppl. 11 [affirmed in 145 X. Y.
602, 40 N. E. 104] ; Johnson P. Jones, 4 Barb.
369 (in which the court says that where a
person is sought to be charged for the act of
another, and there is evidence of an ap
parent authority, the question to be deter
mined is, not what power was intended to be
given to the agent, but what power a third
person dealing with him had a right to infer,
from his own acts and those of his principal,
that he possessed) ; Trankla r. McLean. IS
Misc. 221, 4 X. Y. Suppl. 385; Maher v. Will-
son, 3 X. Y. Suppl. 80 [affirmed in 123 X. Y.
655, 25 X. E. 954].
North Carolina.— James P. Russell, 92
X. C. 194.
Ohio.— Harbison P. IlifT, 10 Ohio S. & C.
PI. Doc. 58, 8 Ohio X. P. 392.
Oregon. — Xoppaeh P. Oregon, etc., R. Co.,
46 Oreg. 374, 80 Pac. 482.
Pennsylvania.— De Witt P. De Witt, 202
Pa. St. 255, 51 At!. 987; Hubbard v. Ten
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is particularly true where the principal has knowingly by such acts and conduct recog
nized the agency through a long course of dealing or in many transactions; 86and the
*t. Rep. 585, 2 L. R. A. 823; Meeough V.
Loughury, 1*2Phila. 41G [affirmed in 37 Leg.
Int. 341 J.
South Carolina.— Jenkins v. Hogg, 2
Treadw. 821.
Texas. — Brennan v. Dansby, 43 Tex. Civ.
App. 7, 95 S. W. 700; Baker, etc., Co. t\
Kellelt-Chatham Maeli. Co., (Civ. App. 1905)
84 S. W. 6G1; Bay City Irr. Co. v. Sweeney,
(Civ. App. 1904) 81 *S. W. 545; Eastern
Mfg. Co. v. Brenk, 32 Tex. Civ. App. 97, 73
S. W. 538 ; Barnes v. Downes, 2 Tex. App.
Civ. Cas. § 524.
V ermont. — Landon v. Proctor, 39 Vt. 78;
Tier p. Lampson, 35 Vt. 179, 82 Am. Dee.
834 ; Hawkins v. Barney, 27 Vt. 392.
Virginia.-— llooe v. Oxley, 1 Wash. 19, 1
Am. Dec. 425.
Washington.— Ilaner r. Furuya, 39 Wash.
122, 81 Pac. 98.
West Virginia. — Dewing v. Hutton, 48
W. Va. 578, 37 S. E. 670.
United Htatrs.— Townsend v. Chappell, 12
Wall. G81, 20 L. cd. 436; U. S. v. Coxc, 18
How. 100, 15 L. ed. 299; Burritt v. Reueh,
4 Fed. Cas. Xo. 2.201, 4 McLean 325.
England.— Pole r. Leask, 9 Jur. X. S. 829,
33 L. J. Ch. 155, 8 L. T. Rep. N. S. 045.
Canada. —■Commercial Bank r. Merritt, 21
U. C. Q. B. 358: Bisaillon V. Elliott, 13
Quebec Super. Ct. 289.
See 40 Cent. Dig. tit. " Principal and
Agent," § 42.
The various methods by which a person
may so hold out another as his agent as to be
(stopped to deny the existence of the agency
were enumerated by the court in Hackett v.
Van Frank, 105 Mo. App. 384. 394, 79 S. W.
1013, where it is said: " Bv the law of
estoppel, a man may be bound" by an unau
thorized and unratified act. This consequence
ensues when the conduct of the represented
party induced some one to trust the pretend
ing agent's assumed authority in matters
which would entail a loss on the trusting
party, if the one represented were permitted
to deny responsibility. An estoppel may be
raised l>ccause the supposed principal inten
tionally held the actor out to the public as
an agent possessed of the authority he as
sumed; or permitted the actor to hold him
self out in that way; or by negligent conduct,
created a false impression respecting the
actor's authority: or negligently failed to
correct such an impression created by the
actor himself, when the principal ought, in
reason, to have known it was likely to en
trap some one . . . and though fraud may
be an ingredient of the case, it is not essen
tial. The estoppel may be allowed on the
S'vire of negligent fault, on the principle that
w'lere one of two innocent persons must suffer
loss, the loss will be visited on him whose
conduct brought about the situation. Of
course, if a man presents some one to the
public as his agent, whom he in fact has not
appointed, and on that score afterward denies
responsibility for the pretended agent's acts,
the defense is highly fraudulent ; as it is
,
too, if a man denies res]>onsibility after ad
visedly permitting another to represent him,
when no appointment had been made, or l>e-
yond the scope of the appointment. That a
man knew what was done in his name by an
other may be established by direct evidence,
or by proof that it was clone in a manner to
warrant the inference that the party repre
sented knew of it. . . . We believe these are
all the predicaments in which a person is
liable, by the law of agency, for the acts of
another."
Consideration as element of estoppel. — The
fact that no consideration moved to the al
leged principal does not defeat the estoppel.
Booth r. Wiley, 102 111. 84. 106.
Fraud as element of estoppel. — Actual
fraud on the part of the alleged principal is
not essential in order to estop him. Hackett
r. Vaii Frank, 105 Mo. App. 384, 79 S. W.
1013.
One who succeeds to the alleged princi
pal's rights in the subject-matter of the ap
parent agency is similarly estopped, where he
had notice of the facts ( Booth r. Wiley. 102
111. 84, 106), or where he acquired his rights
without consideration (Philadelphia Trust,
etc., Co. r. Philadelphia Seventh Xat. Bank.
6 Fed. 114).
One who deals with the person with whom
the alleged agent dealt is entitled to assert
the estoppel, where he relied on the apparent
agencv to his injury. McCalla p. American
Freehold Land Mortg. Co., 90 Ga. 113, 15
S. E. 687; Core v. Rovse, 5G Kan. 771, 44
Tac. 1053.
Although authority to do an act with refer
ence to another's land must be in writing,
and there is none such, yet the principal may
be estopped, as against a bona fide purchaser
from one who dealt with the agent, to ques
tion the validity of the agent's act. McCalla
r. American Freehold Land Mortg. Co., 9fl
Ga. 113, 15 S. E. 687: Gore r. Royse, 56
Kan. 771, 44 Pac. 1053.
Estoppel as to acts done in excess or in
abuse of actual authority. — The doctrine
stated in the text applies equally to eases in
which there is an entire want of authority to
act as agent and those in which an agent
with certain authority is permitted to appear
to have larger authority. See infra. II, A. 2. e.
Estoppel to assert revocation of agency.—
Where a person, after long beiug the agent of
defendants in selling stoves, continued, after
the termination of the agency, with their
knowledge and acquiescence, to hold himself
out to the world as their agent, and plaintiiX
in buying a stove of him was thereby led to
regard him as their agent, defendants were
estopped from denying its continuation. Brn-
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66. Alabama.— Gibson c. Snow Hardware
Co., 94 Ala. 340. 10 So. 304.
California. — Ukiah Bank v. Mohr, 130 CaL
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rule has accordingly been very frequently applied in a great number and variety of
drafts drawn on defendants by an alleged
agent of the latter and cashed by plaintiffs
for him, many precisely similar drafts having
been cashed by them and paid by defendants.
loica.—Wilson v. Fones. 99 Iowa 132, 68
X. W. 588 /holding that a purchaser of land
subject to a lease who permitted the former
owner1 to collect the rents, which he paid over
to her from time to time, thereby recognized
him as her agent, and was bound by an au
thority given by him to the tenant to sell
grain) ; Whiting v. Western Stage Co., 20
Iowa 554.
.1/aine.— Stratton v. Todd, 82 Me. 149, 19
Atl. 111.
Michigan.— Hiischmann v. Iron Range,
etc.. R. Co., 97 Mich. 384, 56 N. W. 842.
XrOraska.— Cheshire Provident Inst. v.
Pensner, 03 Nebr. 682, 88 N. W. 849, holding
that where an agent had been in the habit of
investing money for his principal, paying the
taxes where foreclosures were necessary, and
making all collections of interest and fre
quently of the principal, the principal is es
topped to deny the authority of the agent to
collect a note in his hands.
Setc Hampshire.— Knapp' r. I". S., etc.. Ex
press Co.. 55 X. H. 348, holding that an ex
press company whose agents have been accus
tomed to receive and to send notes for
collection to points beyond its own line, de
livering them to a connecting express
company, is estopped to deny that such agents
were authorized to make contracts on its
behalf to transact such business beyond the
terminus of its own line.
yew York.— Hannon v. Siegel-Cooper Co.,
167 X. Y. 244. 00 X. E. 59", 52 L. R. A. 429
{affirming 65 X. Y. Suppl. 1135] (holding
that where defendant corporation, conducting
a department store, advertised itself as carry
ing on the practice of dentistry in one of its
departments, and plaintiff employed defendant
to treat her teeth, and the work was unskil
fully done, for which she claimed damages, de
fendant was estopped from denying the agency
of the persons doing the work, although
in fact they were carrying on the practice on
their own account) ; Ferris v. Kilmer, 48
•>*. Y. 300 [reversing 47 Barb. 411] (holding
that where one authorizes another to use his
name in conducting and carrying on a busi
ness, ho is liable for the debts incurred in
such business, although he has no beneficial
interest therein) ; Durst v. Burton. 47 X. Y.
107. 7 Am. Rep. 428 [affirming 2 Lans. 137]
( where defendants owned a cheese factory
which they leased to C to run, tliey having
no supervision or control, and they furnished
the materials, took the products, and sold
-them in the market a.smanufactured by them
selves, and the winrt held that while as be
tween themselves C was an independent con-
Tractor, as to the public defendants assumed
the character of principals) : Sloss Irori, etc.,
Co. V. Jackson Architectural Iron Works. 103
Y. App. Div. 310, 92 X. Y. Suppl. 1050
( holding that where plaintiff through its
3gent had been accustomed for a long time,
in sidling iron to defendant, to make de
liveries on the order of a particular repre
sentative of defendant, and when any iron
was wanted such representative gave direction
to have deliveries made, and they could not
be made except on his order, plaintiff was
justified in dealing with him as defendant's
authorized agent); Marine Bank r. Butler
Colliery Co., 1 Silv. Sup. 155. 5 X. Y. Suppl.
291 [affirmed in 125 X. Y. 095, 20 •X. E.
751]; Tucker t. Woolsey, 0 Lans. 482, 04
Barb. 142.
Oregon. — Neppaeb v. Oregon, etc., R. Co.,
40 Ores. 374, 80 Pac. 482. holding that one
who is held out by a railroad company as its
authorized land agent, and who transacts its
entire business in relation to the acquisition
and disposal of lands, may bind the company
by a contract extending the time for payment
by a purciiaser of lands from it, or waiving
a strict compliance by him with the pro
visions of his contract in that regard.
Pennsylvania. — Ruane t. Murray, 26 Pa.
Super. Ct. 1S7, holding that Where defendant
permitted a saloon to he conducted in 'her
name, and actively aided a third person in
holding himself out to the public as the re
sponsible proprietor by annually applying for
a license in his name, she clothed him with
apparent authority to bind her by contracts
within the scope of that particular business,
and if he, when he employed plaintiff, repre
sented himself to be acting as the agent of
defendant, she was bound by the contract.
Texas.— Eisner v. State, 30 Tex. 524, where
it was held that a young man standing be
hind a counter of his father and dealing with
his customers may lie considered as agent,
and the father be held responsible for his
acts in the line of duty.
Vermont.— Lnndon r. Procter, 39 Vt. 78.
Virginia. — Hooc r. Oxley. 1 Wash. 19, 1
Am. Dec. 425, holding that if. in consequence
of a notorious agency, the agent is in the
habit of drawing bills, which the principal
has regularly paid, this is such an affirmance
of his power to draw that the principal will
be bound to pay other bills, although the
agent should misapply the money raised
thereby.
We$t Virginia. — Dewing v. Hutton, 48
W. Va. 570. 37 8. E. 670. in which the court
held that if an agent notifies his principal of
continuous unauthorized acts committed by
himself, the principal, to escape responsibility
therefor, must promptly repudiate the same
before the rights of third persons are af
fected; otherwise lie will be estopped to deny
that such acts were authorized.
England.— Summers t>
.
Solomon. 7 E. & B,
879. 3 Jiir. X. S. 902. 20 L. J. Q. B. 301. S
Wkly. Rep. 000. 90 E. C. L. 879, where it
appeared that defendant owned a jeweler's
shop at Lewes, living himself at London and
vjsiting the shop monthly; that the shop was
managed by a shopman, from wbom plaintiff
ha/1 for some years received orders at Lewes
[I,E,2,a,(n),(B)]
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transactions,87 many of which fall within the rule, as commonly stated, that where
one of two innocent persons must suffer by the act of a third, he who has enabled
the third person to occasion the loss must sustain it.88 The general rule, it will
in defendant's name for goods which were
sent to the shop and afterward paid for by
defendant ; that the shopman absconded and
came to London and ordered jewelry there of
plaintiff in defendant's name, which he car
ried away with him ; and the court held that
the previous course of dealing justified plain
tiff in assuming that the shopman had gen
eral authority to order goods for the shop on
defendant's credit, and that defendant was
therefore liable for the goods obtained by
the shopman in London.
Sec 40 Cent. Dig. tit. " Principal and
Agent,"' U 27%. 42. And see infra, I, F, 2,
a, (IV).
67. District of Columbia.— Dye v. Virginia
Midland R. Co., 20 D. C. 63, where it was
held that the question of agency of one rail
road company for another depends, as to the
public not on the actual contract between
the two, but on what the first, by its holding
out, invited the public to believe.
fleorgia.— People's Sav. Bank v. Smith,
114 Ga. 185, 39 S, E. 920 (holding that where
the holder of a note surrenders to the maker
collaterals given to secure its payment in
order that the latter may sell them and apply
the proceeds to the payment of his indebted
ness, the relation of principal and agent ex
ists between them in so far as third persons
are concerned) ; Florida, etc., R. Co. v.
Varnedoe, 81 Ga. 175, 7 S. E. 129 (holding
that a railroad company which, with knowl
edge and without objection, allows a person
to rent an office on its right of way and put
up a sign styling it the office of the company
is liable for ties purchased by such person in
its name) .
Illinois.— Booth D.Wiley, 102 111. 84, hold
ing that if the holder of a judgment which
is a lien on land allows it to be believed
that one assuming to act as his agent in
postponing the judgment lien to a trust
deed about to be made to secure a loan had
authority to do so, and the lender of the
money secured by the deed, and a surety on
the note given, act in that belief in taking
the deed and signing the note, he is bound
by the act of the apparent agent.
Indiana.— Foss-Schneiiler Brewing Co. v.
McLaughlin, 5 lnd. App. 415. 31 N. E. 838,
where defendant company gave to another
the " sole right " to control the sale of its
goods in a certain city, furnished him with
a delivery wagon, and built him an ice
house, and on the ice-house and wagon defend
ant either had painted its corporate name
and that of the other as agent, or, after the
same hod been pointed, permitted it to
remain, and it was held that there was a
holding out of such person as agent of de
fendant, and one acting in good faith had
a right to deal with him as such.
Massachusetts. — Holden i\ Phelps, 141
Mass. 456, 5 N. E. 815, holding that where
the records of a bank purported to give an
authority to its treasurer to assign mort
gages, the bfnk was bound by the authority
appearing on its records, although the au
thority was never given to the treasurer by
the trustees, the word " assign " being an
unauthorized interpolation in the record.
Missouri. — Johnson v. Hurley, 115 Mo. 514,
22 S. W. 492, holding that where the con
duct of a landowner was such as to have rea
sonably induced defendant to believe that
one with whom he dealt as agent had au
thority to make sale of the land, and de
fendant, acting on such belief, paid the
price and expended large Bums in improve
ments, the owner will be estopped to dis
pute the agent's authority.
New Jersey. — Morris v. Joyce, 63 N. J.
Eq. 549, 53 Atl. 139, holding that by leav
ing all her papers in possession of her agent,
plaintiff was estopped to deny the agent's
authority to deliver a mortgage and assign
ment to the indorser, either absolutely or as
collateral.
Virginia. — Marrow v. Brinkley, 85 Va. 55,
0 S. E. 605, holding that where the agent
of plaintiffs' intestate was authorized by the
latter to represent him in suits to sell his
land for debt, which fact was known to
plaintiffs, who are claimants of the land,
and they did not after intestate's death re
voke or question the agent's authority during
the pendency of the suits, they are estopped
after a sale to set up the agent's want of
authority.
Washington.— Hancr v. Furuya, 39 Wash.
122, 81 Pac. 98, where plaintiff was referred
to room 7, upstairs, and was there to!d
by the person in charge of the office that
his account was all right and would be paid
by defendant, and the court held that if
room 7 was in fact one of the department*
of defendant's business, defendant was
estopped to deny the authority of the al
leged agent.
United States.— Burton v. Burley, 13 Fed.
811, 9 Biss. 253, holding that where the
president of a national bank instructed its
correspondent bank to charge up against the
bank of which he was president the amount
of a note given by him, in payment of suc'j
note, and an account was rendered showing
the transaction, the bank was estopped from
denying the correctness of the charge in an
action by a receiver, subsequently appointed,
seeking to set aside the transaction.
See 40 Cent. Dig. tit. " Principal and
Agent," § 42. And see supra, note 67.
68. Idaho.— Morgan v. Neal, 7 Ida. 629.
65 Pac. 06, 97 Am. St. Rep. 204.
Missouri. — Hackett ('. Van Frank. 105
Mo. App. 384, 79 S. W. 1013; Hutting Sash,
etc., Co. v. Gitchell, 69 Mo. App. 115.
Ohio — Harbison v. Iliff, 10 Ohio S. 4 C,
PI. Dec. 58, 8 Ohio K. P. 392.
West Virginia. — Dewing v. Hutton. 43
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be observed, embraces three primary elements." First, the person sought to be
bound must, by his words or conduct, have represented that the person assuming
to act for him had authority so to do.70 Accordingly an estoppel does not arise
United States.— Stowe 17.U. S., 19 Wall. Iowa.— Gilman Linseed Oil Co. v. Norton,
13, 22 L. ed. 144; Whiting V. Wellington, 89 Iowa 434, 5G N. W. 663, 48 Am. St. Rep.
10 Fed. 810. 400, holding that an owner of flaxseed whose
Narrower statement of rule.—'There is no buyer has sold some of it without his knowl-
general rule of law that where one of two edge is not estopped to reclaim his seed
innocent persons must suffer for the acts of from the purchaser because it was in pos-
a third, that innocent person who has enabled session and control of the buyer while he
such third person to occasion the loss must was doing a business in other grains on his
himself sustain the loss; but there is a gen- own account.
eral rule of law that in such a case an Maine.— Munroe v. Whitehouse, 90 Me.
innocent person who has enabled the third 139, 37 Atl. 366.
person to occasion the loss by his neglect Massachusetts. — Xourse v. Jennings, 180
of some duty owing from him to the other Mass. 592, 62 X. E. 974; Kingman v. Pierce,
innocent person must himself sustain the 17 Mass. 247.
loss. Rimmer r. Webster, [1902] 2 Ch. 163, Michigan.— Wilson ». Campbell, 110 Mich.
71 L. J. Ch. 561, 86 L. T. Rep. N. S. 491, 580, 68 N. W. 278, 35 L. R. A. 544, holding
18 T. L. R. 548, 50 Wkly. Rep. 517, holding, that the fact that a mortgagee was a stock-
accordingly, that where an owner of property holder in a company to which the mortgage
invests another person with his indicia of debt was paid does not estop him to deny
title, neither intending, nor giving grounds the company's authority to accept pay-
for a legitimate presumption that he intends, ment.
that such person should deal with the prop- Missouri. — Hackett v. Van Frank, 105 Mo.
erty with some third person, the owner is not " App. 384, 79 S. W. 1013.
primarily liable, as between himself and an New Mexico.— llfeld t\ Stover, 4 N. M. 54,
innocent third person, for any loss occasioned 12 Pac. 714, where it appeared that a
by a dealing with the property, unauthorized creditor took a conveyance of a store from
by him, between the innocent third person his debtor in satisfaction of the debt; that
and the person so invested with the indicia the debtor had a stock of liquor in the store,
of title, for no duty on the part of the owner and requested permission to take out a li-
can be inferred toward the third person, cense in the creditor's name to retail the
and there cannot accordingly be any neglect same, which permission the creditor gratui-
of such duty; but that where an owner of tously gave him, and the license was con-
property invests another person with his spicuously posted on the premises; and it
indicia of title, Intending, or giving grounds was held that in the absence of evidence of
for a legitimate presumption that he in- the creditor's assent to or knowledge of the
tends, that such person should deal with the debtor's acts as his agent, the creditor was
property with some third person in a limited not chargeable with payment of goods de-
manner, the owner in such a case is pri- livered the debtor on his representation that
marily liable, as between himself and an he was the creditor's agent,
innocent third person whom he has neglected Neic York.— Rowan i". Kemp, 103 N. Y.
to inform of the existence and extent of the Suppl. 775, holding that the fact that de
limitation, for any loss occasioned by a fendant's brother was a guest in defendant's
dealing with the property between the in- family apartment, having no home of his
nncent third person and the person so in- own in the city, and transacted the busi-
vested with the indicia of title in excess of ness in question largely from such residence,
the limit imposed, for a duty is inferred on did not constitute a holding out of the brother
the part of the owner to inform the third by defendant as his agent,
person, whom he invites to deal with the Oregon. — Harrisburg Lumber Co. v. Wash-
property, of the existence and extent of the burn, 29 Oreg. 150, 44 Pac. 390.
limitation, and for any loss arising from the Pennsylvania. —Harvey v. Schuylkill Trust
neglect, of such duty the owner is primarily Co., 199 Pa. St. 421, 49 Atl. 277 (holding
liable as between himself and the third per- that defendant is not estopped to deny that
eon. its solicitor, who had an office with it, where
69. See infra, this section, text and notes. he also, to plaintiff's knowledge, attended to
All the elements of estoppel must be pres- law business other than defendant's, had
ent.— Clark r. Dillman, 108 Mich. 625, 66 authority to make contracts or receive money
X. W. 570. Elements of estoppel see Estop- for it, although in communicating with plain-
t-et.. 16 Cyc. 726 et seq. tiff he used its letter heads, and sent his
70. Arkansas. — Jenkins v. Shinn, 55 Ark. receipts and forged instruments drawn on
347. 18 S. W. 240. forms in use by it, and in one case sent her
Connecticut.— Fellows f. Hartford, etc., a; mortgage, money for the purchase of which
Steamboat Co.. 38 Conn. 197. from defendant she had sent him); Mecouch
fUinois. — Schmidt v. Shaver, 196 111. 108, v. Loughery, 12 Phila. 416 [affirmed in 37
63 X. E. 655. 89 Am. St. Rep. 250; Hawley Leg. Int. 841].
r. Curry, 74 111. -\pp. 309. Texas. — Freiberg 1\ Beach Hotel, etc., Imp.
Indiana.— Robinson V. Nipp, 20 Ind. App. Co:, 63 Tex. 44!); Fred W. Wolf Co. v. Gal-
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from the mere fact that the agent has acted for the principal oh one or more pre
vious occasions, but not under appearance of a general authority so to act; 71nor
does the rule in question apply to acts of the agent outside the scope of the author
ity which the principal has caused him to seem to possess.72 Furthermore no
estoppel arises unless the representations, by word or by conduct, were made
either with the intention that they should be acted upon, or under such circum
stances as to induce a reasonable and prudent man to believe that they were
intended to be acted upon.73 And if the claim of estoppel is based on the alleged
Lenoir p. Rosenthnll, 1 Tex. App. Civ. Casi
1 209.
United Stales.— See Thurber v. Cecil Nat.
Bank, 52 Fed. ,'il3.
England.— See Rimmer r. Webster, [ 1D02]
2 Ch. 163, 71 L. J. Ch. 561, 80 L. T. Rep.
X. S. 491, 18 T.'L. R. 548, 50 Wkly. Rep.
517.
See 40 Cent. Dig. tit. " Principal and
Agent," § 42.
71. California. — Ruddock Co. v. Johnson,
(1902) 07 Pac. GSO.
Iowa.— See Burjington, etc., R. Qo. v.
Sherwood, 02 Iowa 309, 17 X. W. 504, hold
ing that the fact thnt the principal had been
in the habit of ratifying unauthorized sales
made by the agent did not bind him to ratify
the unauthorized sale in suit.
Massachusetts.— Xourse V. Jennings, 180
Mass. 592, 02 X. E. 974, where it appeared
that plaintiff's son-in-law, being indebted to
defendant for two thousand dollars on a note
to which he had forged plaintiff's name, ap
plied to defendant for a further loan of two.
thousand five hundred dollars, offering as
security a mortgage on plaintiff's property,
and agreeing that the mortgage should also
secure the prior indebtedness; that plaintiff,
in ignorance of the debt of two thousand
dollars, executed to defendant a mortgage for
the two thousand five hundred dollars, "to
gether with any sums that 1 now owe" de
fendant ; and it was held thnt the fact that
plaintiff had mortgaged her property on two
previous occasions to raise money to assist
her son-in-law. and that the former negotia
tions were conducted by him did not show
that he had apparent authority to make
the agreement that the mortgage should
cover the prior indebtedness.
Missouri. — Commerce Hank r. Bernero, 17
Mo. App. 313, holding that the mere fact
that notes previously executed by an agent
without authority had been purchased 113-a
third person and paid at maturity by some
one does not of itself estop the person in
whose name they were executed from deny
ing the agent's authority to execute a par
ticular note, unless there has been a course
of dealing between the parties which would
justify belief in authority in the particular
instance.
Trjcas.—Owens r, Hughes, (Civ. App. 1903)
71 S. W. 783 (where it was held that the
mere fact that lumber was purchased on a
certain occasion by one who represented him
self as agent of another, and was so recog-
nized by his principal, who paid the bill
thus contracted, will not estop the principal
from denying the agent's authority to obtain
lumber a short time afterward from the
same seller by representing himself to be
acting in the same capacity) ; Lenoir r.
Rosenthall, 1 Tex. App. Civ. Cas. § 209.
England.— Pole v. Leask, 9 Jur. X. S. 829,
33 Lv J. Ch. 155, 8 L. .T. Rep. X. S. 045.
And see Margetts p. Perks, 34 L. J. Gh. 109,
10 L. T. Rep. X. S. 85, 12 Wkly. Rep. 517.
See 40 Cent. Dig. tit. " Principal and
Agent," § 42.
72. lllitiois.— Elgin First Nat Bank t.
Kilbourne, 127 111. 573, 20 X. E. 681, 11
. Am. St. Rep. 174.
Indiana.— Robinson v. Xipp, 20 Ind. App.
150. 50 X. E. 408.
.Vaine,— Spofford r. Hobbs, 29 Me. 148, 48
Am. Dec. 521.
Massachusetts.— Mt. Morris Bank c. Gor-
ham, 109 Mass. 519, 48 X. E. 341.
Missouri. — Walker v. Hannibal, etc., R.
Co., 121 Mo. 575, 26 S. W. 360, 42 Am. St.
Rep. 547, 24 L. R. A. 303 (holding that
where a station agent caused drills of a
lime company tp be put on a baggage cm/.
and they were carried gratuitously, a:.i
thrown off by the baggage man near the lime
company's quarry, the railroad company is
not estopped to deny that the station ap-:it
acted without authority, it not being shown
that he sent the drills as freight or that l.e
had authority to send them on a passenger
train) ; Fougue r. Burgess. 71 Mo. 3SN;
Hackett p. Van Frank, 105 Mo. App. 3S4,
79 S. W. 1013 (holding that apparent au
thority to deal in beer as the agent of an
other gives no apparent authority to deal in
whisky I .
Xibraska. — Xiohols v. Hail, 4 Xebr. 210.
Ohio.— Harbison v. IlilT. 10 Ohio S. k C.
PI. Dec. 58, 8 Ohio N. P. 392.
Vermont, — Adams p. Flanagan, 36 Vt. 400.
See 40 Cent. Dig. tit. " Principal and
Agent," i 42.
73. Clark r. Dillman, 108 Mich. 025. P«
X. W. 570. And see Estopi-ei., Hi Cye. 7-i
et seq. . ■
Communication of representation.— State
ments by plaintiff to a third person, not
made to be communicated to defendant, to
the effect that a certain person was author
ized to act aB his agent, do not, in a con
troversy with defendant, estop plaintiff from
denying the authority of such alleged agent,
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principal's acquiescence in or recognition of another's assumption of authority,
it must appear that he had knowledge thereof else no estoppel arises.74 Second, it
is essential, in order to estop a man to deny the authority of another to act for
him, that his representation of authority, whether by word or by conduct, should
have been believed and relied upon in good faith by the person asserting the
estoppel; that such person should have been misled by the representation; and
that his change of position should have been induced thereby.7' No estoppel
aiises therefore, if
,
at the time he changed his position, the pereon asserting the
estoppel knew that no authority in fact existed,76 or should, as a reasonably pru-
ir.eutu were made afterward came into de
fendant's employ. Maguire p. Selden, 103
X. V. 042, 8 N. E. 517. And see Mecouch
t. Loughery, 12 Phila. (Pa.) 41B [affirmed
in 37 Leg. Int. 341], holding that a declara-
tion to be effective as an estoppel must be
made to him who acts upon It.
74. California. — Rodgers p. Peckham, 120
Cal. 238, 52 Pae. 483.
Iowa,— Montreal Bank v. Ingerson, 105
Iowa 349, 75 X. W. 351; Beebe p. Equitable
Mut. Life, etc., Assoc..' 70 Iowa 128, 40 N. W.
122. holding that the fact that an insurance
ngent advertised his agency as a branch office
does not estop the company from denying
its liability on his purchase of furniture for
his office, where it does not appear that it
knew before the contract was made that the
agent was holding himself out as having au
thority to make it.
Massachusetts.— Manning r. Leland, 153
Mass. .510, 27 X. E. olU. holding that de
fendant is not estopjied from denying that
plaintiff was his agent in procuring money
for him, where he did not authorize the em
ployment of plaintiff, and did not know when
lie received the money that plaintiff had
claimed to act as his agent in procuring it.
M issouri.— Hackett r. Van Frank, 105 Mo.
App. 384, 79 S. W. 1013.
Texas. — Lenoir V. Rosenthal I, 1 Tex. App.
Civ. Cas. § 209.
S«e 40 Cent. Dig. tit.
" Principal and
Agent,'' jt 42.
75. Alabama.— Patterson r. Xeal. 135 Ala.
477, 3a So. 3SI; Wheeler V. McGuire. 80 Ala.
308, 5 So. 190, 2 L. R. A. 808 (holding that
the neglect of the principal to inform him
self as to the manner in which the agent
conducts his business, and to see that his
instructions are obeyed, does not constitute
ground of liability, unless it induces those
dealing with tlie agent to believe he had
authority ) ; St. John v. Redmond, 9 Port.
428 (in which the court held that where it
is sought to bind a principal for acts per
formed by an agent acting without authority
on the ground of a previous recognition of
similar acts, it is necessary to show that
the instrument in question was taken on the
fnith of such previous recognition).
California. — Gosliner P. Grangers' Bank,
124 Cal. 225, 50 Pac. 1029: Harris t\ San
Diego Flume Co., 87 Cal. 520, 25 Pac. 758.
Illinois. — Maxey r. Heckethorn, 44 111.437 ;
TJawson r. Curtiss. 19 111. 450; Schoenhofen
Brewing Co. ». Wengler. 57 111. App. 184.
Indiana,— Kiefer v. Klinsick, 144 Ind. 40,
42 X. E. 447.
Maryland. — Hartlove r. William Fait Co.,
89 Md. 254, 43 Atl. 62.
'
Massachusetts. — See Xourse r. Jennings,
180 Mass. 592, 02 N. E. 974.
Michigan.— Clark v. Dillman, 108 Mich.
025, 00 X. W. 570.
Missouri. — St. Louis Gunning Advertising
Co. v. Wanamaker, 115 Mo. App. 270, 90
S. W. 737 (holding that where an agent, in
excess of his authority, contracted id the
name of his principal for bill-board adver
tising at a certain monthly rental, and after
some rental had accrued the lessor wrote the
principal in regard to payment, the prin
cipal's subsequent silence did not estop him
from denying liability for the accrued in
stalments) ; Hackett r. Van Frank, 105 Mo.
App. 384, 79 S. W. 1013.
Nebraska.— Hastings First Nat. Bank v.
Farmers', etc.. Bank, 50 Xcbr. 149. 70 X. W.
430.
Oregon. — Harrisburg Lumber Co. v. Wash
burn, 29 Oreg. 150, 44 Pae. 390.
1'cnnsiilcania.— Mecouch r. Loughery, 12
Phila. 410 [affirmed in 35 Leg. Int. 341].
Texas. — Fred W. Wolf Co. r. Galbraith,
39 Tex. Civ. App. 351, 87 S. W. 390; Lewis
V. Brown, 39 Tex. Civ. App. 139, 87 S. W.
704.
.TTfiited States.
— Scbimmelpennich r. Bav-
ard, 1 Pet. 204, 7 L. ed. 138, holding thai '
if
they are not misled by the principal, but
depend on their own knowledge of the sup
posed agent, third persons cannot
invoke
estoppel against the principal.
See 40 Cent. Dig. tit. "Principal and
Agent," § 42.
Ignorance of representations at time of
change of position.— If. at the time he dealt
with the alleged agent, the third person had
no knowledge of the alleged principal's rep
resentations of authority, no estoppel arises.
Harris r. San Diego Flume Co.. 87 Cal. 520.
25 Pac. 758; Hackett r. Van
Frank, 105
Mo. App. 384, 79 S. W. 1013; HetTerman
p. Boteler. 87 Mo. App. 310; Hastings Fir*t
Xat. Bank r. Farmers', etc., Bank, 50 Xebr.
149. 70 X. W. 430; Buskirk v. Talcott, 96
XT. Y. Suppl. 714.
Representations made after change of po
sition.— Xo estoppel arises where the repre
sentations of authority were not made
until
after the third person had dealt with
the
alleged agent. Watertown Steam-Engine
Co. p. Palmer, 84 Ga. 308. 10 S. E.
909, 80
Am. St. Rep. 368; Taliaferro r. Baltimore
First Xat. Bank. 71 Md. 200. 17 Atl. 1036.
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dent man, have known that fact, as where he was acquainted with facts that
should have suggested an inquiry, which, if pursued, would have led to a discovery
of the alleged agent's want of authority.77 So an estoppel cannot be invoked in
favor of one who has relied upon the alleged agent's declaration of his authority,
and made no further inquiry.78 Third, in reliance upon the representation of
authority made by the person sought to be bound, the person asserting the estop
pel must have changed his position as otherwise he would not have done, so that
if the authority is not admitted to exist he will suffer injury which otherwise he
would not suffer."
b. Estoppel of Agent. One who professes to act as agent for another in a
particular transaction may be estopped as against both the supposed principal 88
and third persons interested in the transaction, 81 to deny the agency.
c. Estoppel of Third Person. One who deals with a person professing to act
as agent for another is generally estopped, as against the supposed principal, to
deny the agency.82 Similarly one who enters into a particular transaction with
77. Illinois.— Hawley p. Curry, 74 111.App.
309, where it was said that third persons
who are misled as to the agency through
their own fault or carelessness cannot invoke
the aid of estoppel.
Indiana.— See Robinson p. Nipp, 20 Ind.
42 X E. 447, where it was said that one who
relies upon the doctrine of estoppel must not
have been guilty of contributory negligence,
but must have used reasonable care to in
form himself as to whether the agent had
authority.
Iowa.— Tappan p. Morseman, 18 Iowa 499,
holding that the fact that the alleged prin
cipal had previously expressed a future in
tention to invest the alleged agent with the
authority in question did not justify the
third person in afterward dealing with the
alleged agent as being one who was invested
with such authority.
Missouri. — St. Louis Gunning Advertising
Co. v. Wanamaker, 115 Mo. App. 270, 90
S. W. 737.
Orcqon. — Harrisburg Lumber Co. v. Wash
burn, 29 Oreg. 150, 44 Pac. 390.
Pennsylvania. — Mecouch p. Loughery, 12
Phila. 416 [affirmed in 37 Leg. Int. 34*1].
Wisconsin. —■McDermott v. Jackson, 102
Wis. 41!), 78 N. W. 598.
England.— Pole v. Leask, 9 Jur. N. S. 829,
33 L. J. Ch. 155, 8 L. T. Rep. X. S. 645,
where it was pointed out that any one deal
ing with a person assuming to act as agent
for another can always save himself from
loss or difficulty by applying to the alleged
principal to learn whether the agency does
exist and to what extent, while the alleged
principal has no similar mode of protecting
his interests.
See 40. Cent. Dig. tit. "Principal and
Agent," § 42.
78. Arkansas.— Jenkins v. Shinn, 55 Ark.
347, 18 S. W. 240.
California. — Harris v, San Diego Flume
Co., 87. Cal. 526, 25 Pac. 758.
Indiana. — See Robinson v. Nipp, 20 Ind.
App. 156. 50 X. E. 408.
Vew Jersey.— Morris v. Joyce, 63 N. J.
Eq. 549. 53 Atl. 139.
New York.— Buskirk v. Talcott, 96 N. Y.
Suppl. 714.
Pennsylvania. — Mecouch v. Lougherv, 12
Phila. 416 [affirmed in 37 Leg. Int. 34"l].
Canada. — Hart r. Pryor, 10 Nova Scotia
53.
See 40 Cent. Dig. tit. "Principal and
Agent," § 42.
79. Illinois.—Equitable Produce, etc., Exch.
p. Keyes, 07 111. App. 460.
Michigan.— Clark v. Dillman, 108 Mich.
625, 66 N. W. 570.
Oregon. — Harrisburg Lumber Co. r. Wash
burn, 29 Oreg. 150, 44 Pae. 390.
Pennsylvania. — Mecouch P. Loughery, 12
Phila. 416 [affirmed in 37 Leg. Int.
341].
Texas. — Fred W. Wolf Co. I?. Galbraith.
39 Tex. Civ. App. 351, 87 S. W. 390; Lewis
v. Brown, 39 Tex. Civ. App. 139, 87 S. W.
704.
See 40 Cent. Dig. tit. "Principal and
Agent," § 42.
80. Reigard p. McNeil, 38 111. 400; Dennis
v. McCagg, 32 111. 429 (both holding that
where a person obtains a conveyance of land
in his own name, paying his own money for
it but professing to act as agent for another,
he will be estopped from denying the agenevi;
Satterthwaite P. Loomis, 81 Tex. 64, 16 S. \V.
616. See also Smith r. Kemper, 4 Mart.
(La.) 409, 6 Am. Dec. 708; Gilbert r. Xan-
tucket Bank, 5 Mass. 97 ; Hereford p. South
ern Pac. R. Co., (Tex. 1888) 7 S. W. 218;
and, generally, infra. III. A.
81. Yetter'p. Van Patten. 103 111. App. 59;
Walters p. Bray, (Tex. Civ. App. 1902) 70
S. W. 443, where one executed a deed as at
torney in fact, and he was held to be es
topped to deny the agency as against those
whom the grantee represented. See also Gil
bert r. Nantucket Bank, 5 Mass. 97 ; Here
ford P. Southern Pac. R. Co., (Tex. 1888)
7 S. W. 218: and. generally, infra. III. C.
82. Indiana,— Palmer p
.*
Egbert, 4 Ind. 6.=>.
Iowa.— Baker p. The Milwaukee. 14 Iowa
214. holding that a carrier who has con
tracted with a person as agent of a consignor
cannot deny the agency.
Louisiana.-—Squier p. Stockton. 5 La. Ann.
120. 52 Am. Dec. 583. holding that one who
buys land from a person professing to act
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the agent of another may be estopped, both as against the principal *" and third
persons in interest," to say that the agent had no authority to enter into the
transaction.
F. Ratification 85— 1. Definition and Nature — a. Definition. Ratification
as used in the law of principal and agent may be defined as the adoption and con
firmation by one person of an act or contract performed or entered into in his
behalf by another who at the time assumed to act as his agent in doing the act or
making the contract without authority to do so.8*
supposed principal, cannot deny the agency
when sued on the notes by the latter.
Mississippi. — Mayer v. McLure, 36 Miss.
389, 72 Am. Dec. 190.
Ohio.— Davis I). Harness, 38 Ohio St. 397.
South Carolina.— McGowan v. Reid, 27
S. C. 262, 3 S. E. 337, holding that one who
sues the principal for the acts of the agent
cannot deny the agency.
See 40 Cent. Dig. tit. " Principal and
Agent," § 44. And see infra, I, F, 4, e, (!}.
Compare Warrick v. Smith, 137 111. 504,
27 N. E. 709.
83. Union Gold Min. Co. v. Rocky Moun
tain Nat. Bank, 2 Colo. 248, holding that
one who borrows money from a person as
suming to act as agent of another is es
topped to deny the agency. And see Ameri
can Bonding Co. p. Loeb, 47 Wash. 447, 92
Pac. 282, holding that where one accepts the
benefit of a bond issued through the agent
of a bonding company he is estopped from
questioning its authorization. And see infra,
I, F, 4. e, (I).
Estoppel by recitals.— A bond reciting a
contract between the principal and a mu
nicipality through a municipal board will
estop the obligors to deny the authority of
the board to make and perform the contract.
Chester v. Leonard, 68 Conn. 495, 37 Atl.
397.
84. Waco Bridge Co. v. Waco, 85 Tex. 320,
20 S. W. 137, holding that, as against a
third person in whose favor the reservation
was made, one holding under a deed made
by an attorney in fact cannot object to a
reservation therein on the ground that the
attorney had no power to make it.
85. Ratification of appointment of agent
having adverse interest see cross-references
supra, page 1213 note 47.
86. See Lexington r. Lafayette County
Bank, 105 Mo. 671. 65 S. W. 943; Reid v.
Field. 83 Va. 26, 1 S. E. 395.
Other definitions are: "An agreement to
adopt an act performed by another for the
one who agrees to adopt it." Haggerty v.
Juday, 58 fnd. 154, 158 [citing Bouvier L.
Diet.]; Hatton v. Stewart, 2 Lea (Tenn.)
233, 235.
"The adoption of a previously formed con
tract, notwithstanding a vice which rendered
it relatively void: and, by the very nature
of the act of ratification, confirmation, or
affirmance, the party confirming becomes a
partv to the contract." Kraft v. Wilson,
(Cat 1894) 37 Pac. 700, 792.
"The acceptance by a principal of the acts
of one who, without original authority, acted
with third parties, in the name of such
principal." Ft. Scott First Nat. Bank v.
Drake, 29 Kan. 311, 323, 44 Am. Rep. 640.
" The adoption by a person, as binding
upon himself, of an act done in such relations
that he may claim it as done for his benefit,
although done under such circumstances us
would not bind him except for his subse
quent assent; as where an act was done by
a stranger having at the time no authority
to act as his agent, or by an agent not hav
ing adequate authoritv." Ansonia v. Cooper,
64 Conn. 530, 544, 30 Atl. 760, 66 Conn. 184,
33 Atl. 195 [approved in Curnane v. Scheidel,
70 Conn. 13, 38 Atl. 875].
" To ratify is to give sanction and validity
to something done without authority by one
individual on behalf of another." Heyn t.
O'Hagen, 60 Mich. 150, 156, 26 N. W. 861
[quoting Evans Agency 48]." Ratification takes place when one person
adopts a contract made for him, or in his
name, which is not binding on him because
the one who made it was not duly authorized
to do so. Ratification is a question of fact;
and, in the great majority of instances, turns
on the conduct of the principal in relation
to the alleged contract or the subject of it,
from which his purpose and intention there
about may be reasonably inferred. And,
generally, deliberate and repeated acts of th«
principal with a knowledge of the facts,
that are consistent with an intention to
adopt the contract, or inconsistent with a
contrary intention, are sufficient evidence of
ratification." Oregon R. Co. v. Oregon R.,
etc., Co., 28 Fed. 505, 507.
" Ratification cannot be accurately defined
as a legal term. Generically, the word al
ways expresses the same idea, and in legal
effect is always the adoption of the act of
one who has assumed to be an agent without
the grant of an antecedent authority. In
its application to different conditions, legal
accuracy requires the observance of very
wide differences in the significance of the
term." Smyth v. Lynch. 7 Colo. App. 393.
43 Pac. 670, 675 [reversed on other ground*
in 25 Colo. 103, 54 Pac. 634].
"Confirmation" and " ratification." — In its
primary use the word, "confirmation" ap
plies to that by which what was before void
able is made valid, as where one makes valid
a voidable contract of his own which hi"
might have repudiated, while ratification ap
plies to the act of another in the nature of
an act of agency; hut these words are often
used interchangeablv as synonyms. fViffert.
etc.. Lumber Co. p. Hartwell. 94 Iowa 570. 63
N. W. 333, 58 Am. St. Rep. 413.
" Confirma
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b. Nature and, Necessity In General. A ratification is necessary only where
an agent acts as such without authority 87 under particular conditions.68 Ordi
narily the principal has an election either to repudiate or to ratify the unauthorized
transaction; 89and although it has been held that, until ratification, an unauthorized
contract made by one person for another is utterly void,*' it is more accurate to
say that such contract is voidable and without effect on the person in whose behalf
it was made, and that in order to make it binding on him he must subsequently
ratify it.01 A principal may either ratify unauthorized acts or contracts made on
his behalf by a mere stranger or volunteer who has never been his agent but who
has assumed to act as such in the particular transaction,92 or he may ratify the act
of one who is his agent for certain purposes, but who in the particular transaction
acted outside the scope of his authority or after the termination of his agency,93
whereupon the relation of principal and agent is created in respect to matters
concerning which none before existed, and the act or contract thereby becomes
as effectual as to the principal as though it had been previously authorized, not
only from the moment of his ratification but by relation back from the moment
of the unauthorized transaction.94
c. Adoption Distinguished. Although the term " adopt
" or " adoption " is
often used in its broader sense in defining ratification, in its legal sense there is
a distinction between "adoption" and "ratification." Accurately speaking a
ratification is an adoption and more. It is the acceptance of a previously unauthor
ized contract and takes effect from the making of such contract, whereas an adop-
action known to be voidable." Hereu v.
Hereu, 6 Ariz. 270, 283, 56 Vac. 871...
Adoption distinguished see infra, I, F, 1, e.
Estoppel distinguished see infra, 1, F, 1, d
87. Henderhen v. Cook, 60 Barb. (N. Y.)
21 ; Sparkman v. Supreme Council A. L. H.,
57 S. C. .16, 35 S. E. 391. And see supra,
I, F, 1, a.
If the agent acts within his authority, real
or apparent, no ratification need be shown.
Allanl v. Allanl, 6 Rob. (Li.) 320; Storv
r. Maclav. 0 Mont. 492, 13 Pac. 198; Hender
hen v. Cook, 66 Barb. (X. Y.) 21; Graham
r. Edwards, (Tex. Civ. App. 1907) 99 S. W.
436. • . •.
•
88. See infra, I, F, 2, c.
89. Stanley v. Chamberlain, 39 N. J. L.
5t>5 (holding that where an agent rents
premises knowing that the tenant intends
to use them for gaming purposes, the prin
cipal, liaving no knowledge of such intended
use, may repudiate the agent's contract and
recover nn a quantum ralebal for the use of
the premises) ; Andrews r. .Etna Lr. Ins. Co.,
92 N. Y. 596; Riley r. Wheeler, 44 Vt. 169.
Repudiation as precluding ratification. —The
fact that the principal at first disapproves
of the unauthorized transaction does not pre
vent a subsequent, ratification i Andrews r.
.Etna L. Ins. Co., 92 N. Y. 590; Woodward
r. Harlow. 28 Vt. 338: Pickles r. Western
Assur. Co., 40 Nova Scotia 327). although
it has been said that lie cannot after an
effective repudiation change 'bis election and
ratify so as to save himself from the wrong
doing of his agent (Holden v. Metropolitan
Xat. Bank. 13S Mass. 48, 151 Mass. 112, 23
X. E. 733, holding that where the treasurer
of a bank, without authority, pledges rertain
stock of the bank as security for advances,
converts the advances, and the pledgee soils
the stock, the bank, after repudiating the
acts of the treasurer, cannot recover the pro
ceeds of the sale from the pledgee as money
had and received).
Bringing suit against the agent is not such
a repudiation as to prevent a subsequt-nt
ratification, where it appears that the suit
did not proceed to -judgment, but was settled
out of court by an agreement to take the
agent's acts. Sheldon r. Sheldon, 3 Wis.
0U9.
90. Henderhen v. Cook, 66 Barb. (N. Y.)
21.
91. Bannon v. Warfield, 42 Md. 22; Pear-
soll v. Chapin, 44 Pa. St. 9 ; Galveston, etc .
R. Co. r. Allen, 42 Tex. Civ. App. 576, 94
S. W. 417; Hartshorn r. Wright, 11 Fed.
Cas. No. 6,1bO, Pet. C. C. 64.
.92. Hefner v. Vandolah, 02 111.483, 14 Am.
Rep. 106 (holding that an unauthorized act
may be ratified, although there wax no previ
ous agency for any purpose) ; Pells r. Sn*-ll.
31 111. App. 158 [reversed on other grounds
in 130 111. 379, 23 N. E. 117] ; Hevn r.
O'Hagen, 00 Mich. l.)0, 21 X. W. 861 ; Rug-
gles v. Washington County, 3 Mo. 496; Wil
liams v. Moore, 24 Tex. Civ. App. 402, 33
S. W. 953.
93. Florida. — Florida Cent., etc.. R. Co. r.
Ashraore, 43 Fla. 272, 32 So. 832, after revo
cation.
.Vfir Jersey.— Keim t>.Lindley. (Ch. 1S95)
30 Atl. 1063.
Kouth Carolina.— State v. Waldrop, 73
8. C. 60, 52 S. E. 793. holding that it is n.u
necessary for a principal to be present at
the time of the commission of his agent's
act in order for him to ratify that act-
Tennessee. — Bement v. Armstrong, (Ch-
App. 1890) 39 S. W. 899.
Vermont.— Middleburv College v. William
son. 1 Vt. 212.
94. See infra, I. F, 4, a.
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tion is in legal effect the making of a contract as of the date of the adoption.05 A
ratification implies an existing person on whose behalf the contract might have
been made at the time.00 An adoption, however, may be made by a person who
has no legal existence at the time the contract was made on his behalf,97 and is
peculiarly applicable to the law of corporations, where a corporation, after its
organization, adopts contracts made by its promoters or agents before the cor
poration is organized."8 One may, if he will, adopt for his own use the terms of
any contract that suits his purpose; he may ratify a contract only when it was
originally made for him without authority.90
d. Estoppel Distinguished. In the literature of the law there has often been
little inclination displayed to distinguish between ratification and estoppel in pais ;'
but the distinction between the two is nevertheless well defined, arid where as in
some states the mode of ratification is governed by statute, it becomes impor
tant and necessary to distinguish them.2 The substance of ratification is confir
mation of the unauthorized act or contract after it has been done or made, whereas
the substance of estoppel is the principal's inducement to another to act to his
prejudice.3 Acts and conduct amounting to an estoppel in pais may in some
instances amount to a ratification; but on the other hand ratification may be
complete without any of the elements of an estoppel,4 and if the act or contract
in question has in fact been ratified and the ratification is sufficient, there is no
need of invoking the doctrine of estoppel.*
'^essentials of Ratification
— a. The Act Ratified — (i) In General.
Subject to the conditions hereafter considered,8 any act which is done by one per-
95. McArthur r. Times Printing Co., 48
Minn. 319, 51 N. W. 216, 31 Am. St. Rep.
653; Garrett V. Gonter, 42 Pa. St. 143, hold
ing that adoption does not relate back and
validate prior acts.
Statement of distinction.— The adoption of
a former contract is the making of a con
tract as of the date of the adoption. To
adopt is to take and receive as one's own
that with reference to which there existed
no prior relation, cither colorable or other
wise. To ratify is to confirm, approve, or
sanction a previous act or an act done in
behalf of the party ratifying without suffi
cient authority. But as to contracts adoption
and ratification are often treated as synony
mous, and in many cases the result is the
same whether the contract be adopted or rati
fied. Schreyer v. Turner Flouring Mills Co.,
29 Ori'g. 1
, 43 Pac. 719.
96. See infra, I, F, 2. d.
97. McArthur v. Times Printing Co., '48
Minn. 319, 61 N. W. 21fi, 31 Am. St. Rep.
653.
98. McArthur v. Times Printing Co.. 48
Minn. 319, 51 N. W. 210. 31 Am. St. Rep.
653. And see Corporations, 10 Cyc. 262.
99. See infra, T. F, 2, c.
1. See Blood r. La Serena Land, etc., Co.,
113 Cal. 221, 41 Pac. 1017, 45 Pac: 252.
The facts are usually set forth at length
and the conclusion reached and expressed that
such conduct amounts to a ratification; and
indeed where the form which the ratification
must take is not governed by a statutory
rule it may and usually does matter little
whether the acts of a principal are said to
be such as to constitute a ratification or to
be such as to constitute an estoppel. By
either name he is held cqnallv bound. Blood
v. La Serena Land, etc.. Co., 113 Cal. 221,
41 Pac. 1017, 45 Pac. 252.
2. Blood v. La Serena Land, etc., Co., 113
Cal. 221, 41 Pac. 1017, 45 Pac. 252.
Within the meaning of Cal. Civ. Code,
§ 2310, ratification is a technical legal
term having a well defined and specific mean
ing, and to use " ratification " interchange
ably with estoppel or with the words
"adopt" or "confirm" must result and has
resulted in unfortunate confusion. Blood v.
La Serena Land, etc., Co., 113 Cal. 221. 41
Pac. 101", 45 Pac. 252.
3. StefTens p. Nelson, 94 Minn. 365, 102





Statement of distinction.— The distinction
between a contract intentionally assented to
or ratified in fact and an estoppel to deny
the validity of the contract is very wide.
In the former case the party is bound because
he intended to be; in the latter he is bound
notwithstanding there was no such intention,
because the other party will be prejudiced
and defrauded by his conduct unless the law
treat him as legally bound. In the one case
the party is bound because the contract con
tains the necessary ingredients to bind him,
including a consideration. In the other he
is not bound for these reasons, but because
he has permitted the other party to act' to
his prejudice under such circumstances that
he must have known, or be presumed to have
known, that such party was acting on the
faith of his conduct and acts being what
they purported to be, without apprising him
to the
'
contrarv. Forsvth r. Dav, 46 Me.
176.
4. Blood r. La Serena Land, etc., Co., 113
Cal. 221, 41 Pac. 1017, 45 Pac. 252.
5. Blood v. La Serena Land, etc., Co., 113
Cal. 221, 41 Pac. 1017, 45 Pac. 252.
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son on behalf of another without prior authority and which would in law be his
act if done in pursuance of authority is as a general rule capable of ratification
by the person on whose behalf it was done; 7 and this is true where the person who
did the act was a subagent appointed by the agent without the authority of the
principal.8
(n) Void and Voidable Acts. If an act done or a contract entered into
by one person in behalf of another without authority is by positive law or public
policy illegal and void, it cannot be ratified; • but unauthorized acts which are
merely voidable may be ratified by the person in whose behalf they were done.10
7. Alabama.— Montgomery v. Crossthwait,
90 Ala. 553, 8 So. 498, ii Am. St. Rep. 832.
12 L. R. A. 140.
Illinois.— Hickox v. Fels, 86 111. App. 216.
Missouri. — Daugherty v. Burgess, 118 Mo.
App. 557, 94 S. W. 594; Alexander v. Wade,
106 Mo. App. 141, 80 S. W. 19.
Pennsylvania. — McCully v. Pittsburgh, etj.,
R. Co., 32 Pa. St. 25.
England.—Athy Guardians v. Murphy,
[1896] 1 Ir. 65, holding that, although subse
quent ratification may supplj' the want of
authority in an agent at the time of his
acceptance of an offer, it must be shown 'n
such a case that there was .a contract pur
porting to be made by and with the agent,
which, if the agent had authority, would be
a valid, binding contract.
See also infra, I, F, 2, b, (I).
8. Mayer v. McLure, 36 Miss. 389, 72 Am.
Dec. 190 (in which it was held that an agent,
held out as such, binds his principal by his
own acts and those of his subagent, or at
least the principal has a right to ratify and
adopt them as against a person who has dealt
with the subagent as duly authorized and
with relation to the principal's affairs) ;
Blantin v. Whitaker, 11 Humphr. (Tenn )
313.
A principal who gives an agent verbal
authority to sell land may ratify a sale, al
though made by a subagent who was ap
pointed without the knowledge of the prin
cipal. Tvnan v. Dullnig, (Tex. Civ. App.
1894) 25 S. W. 405.
9. Arizona. — Hereu v. Hereu, 6 Ariz. 270,
56 Pac. 871.
Colorado.— Weston v. Estey, 22 Colo. 334,
45 Pac. 367, holding that a bank cannot ratify
an act of its cashier which involves an agree
ment that the bank shall work mines, since
it is unlawful for a bank to engage in mining.
Georgia.— Harrison v. McHenry, 9 Ga.
104. 52*Am. Dec. 435.
Indiana. — Shepardson v. Gillette, 133 Ind.
125, 31 N. E. 788.
Iowa.— Lewis v. Kerr, 17 Iowa 73.
Louisiana. — Decuir v. Lejeune, 15 La. Ann.
569.
Minnesota.— Sanford p. Johnson, 24 Minn.
172. attempted lease which was absolutely
void.
Mississippi. — -Jefferson County 'v. Ar-
righi, 54 Miss. 608; Memphis, etc.," R. Co.
v. Scruggs, 50 Miss. 284.
Missouri. — Macfarland r. Heim. 127 Mo.
327. 29 S. W. 1030, 48 Am. St. Rep. 629.
New Ilampshirc. — Boutelle t'. Melcndy, 19
K. H. 196, 49 Am. Dec. 152.
North Carolina. — Rawlings v. Neal, 126
N. C. 271, 35 S. E. 597; Woodcock p. Mer-
rimon, 122 N. C. 731, 30 S. E. 321; Spence r.
Wilmington Cotton Mills, 115 N. C. 210, 20
S. E. 372.
Pennsylvania. — Daughters of American
Revolution v. Schenley, 204 Pa. St. 572, 54
Atl. 366.
Tennessee. — Carnes v. Polk, 4 Coldw. 87.
United States.—.U. S. v. Grossmayer, 9
Wall. 72, 19 L. ed. 627.
See 40 Cent. Dig. tit. " Principal and
Agent," § 624. And see infra, I, F, 2, a.
(m), (iv) ; I, F, 4, a, (n).
A writing by an agent insufficient to pass
an interest in land or as a memorandum of a
contract of sale thereof cannot be ratified
as a conveyance or memorandum by the party
Bought to be charged thereby. Woodcock r.
Merrimon, 122 N. C. 731, 30" S. E. 321.
Where an act performed by an agent of
the state is forbidden by statute, the statute
as a whole must be examined to determine
whether it was the intention of the legislature
to make the forbidden act totally void. If
the intention was to make the act unlawful
in any case, whether performed by the staw
itself or by its agents, such an act performed
by an agent cannot be ratified. If on thi
other hand the act is merely forbidden to the
agents of the state, the state can lawfully
ratifv the act when performed in its nam*"
by those who assumed to act as its agents.
State v. Buttles, 3 Ohio St. 309, holding that
where a statute made it illegal for a public
agent to loan state funds, the state might
nevertheless ratify an unauthorized loan of
such funds, since it might have authorized
the loan in the first instance.
Where the contract is without an object
there can be no valid ratification, as where
the person assuming to act as agent bought
a cargo of salt which did not belong to the
seller. Mummy v. Haggertv, 15 La. Ann.
268.
10. Arizona. — Hereu v Hereu, 6 Ariz. 270.
56 Pac. 871.
Georgia.— Whitley !>. James, 121 Ga. 521,
49 S. E. 600.
Illinois.— Paul i>. Berry, 78 111. 158.
Louisiana. — Harper v. Devene, 10 La. Ann,
724.
Mississippi. — Memphis, etc., R. Co. r.
Scruggs, 50 Miss. 284.
New Jersey.— Keim r. O'Reilly, 54 X. J.
Eq. 418, 34 Atl. 1073.
Xew York.— Commercial Bank r. Warren,
15 X. Y. 577.
Pennsylvania. — Henry Christian Bldg.,
[I
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(III) Torts IN GENERAL. A principal may ratify a tort committed by
another on his behalf, so as to make himself liable therefor," such as a wilful tres
pass “ or conversion.” But it has been held that if an unauthorized act involved
a crime or was opposed to public policy, it cannot be ratified.”
(iv) ForgeR Y. Whether a principal can by ratification make himself liable
on a contract which is a forgery is in dispute. In some jurisdictions it is held
that he cannot, because of public policy, which forbids that by consenting to be
bound by the forged contract the principal should induce or encourage the exemp
tion from prosecution of the forger; * and also on the technical grounds that the
forged contract does not purport to be executed by an agent but by the principal
himself, and hence there is no assumption of agency and nothing to ratify,” and
that in the absence of any new consideration or element of estoppel a subsequent
promise or ratification of the forged instrument is a mere nudum pactum.” In
these jurisdictions the ratification which the law interdicts relates only to such
acts as clearly appear to have been done in violation of a criminal statute, and it
has been said that it is impossible in such a case to attribute any motive to the
ratifying party but that of concealing the crime and suppressing the prosecution.”
But where the signature or act of forgery is of an ambiguous character and may as
well be attributed to a mistaken assumption of authority as to a criminal purpose,
public policy does not forbid its ratification.” In other jurisdictions, however, the
courts take the ground that so far as considerations of public policy are concerned,
the ratification of forgery should stand on the same footing as other contracts, and
that as to the want of authority, it can make no difference whether the unauthorized
act was or was not a forgery, since this want of authority is the very thing which
the ratification cures; and hence it is held in such jurisdictions that the principal
whose name has been forged may ratify the signature so as to make himself civilly
liable on the contract,” but not so as to excuse the forger from prosecu
etc., Assoc. v. Walton, 181 Pa. St. 201, 37
Atl. 261, 59 Am. St. Rep. 636.
Tennessee.—Carnes r. Polk, 4 Coldw. 87.
United States.— Findlay r. Pertz, 66 Fed.
427, 13 C. C. A. 559 [affirmed in 74 Fed.
681, 20 C. C. A. 662].
See 40 Cent. Dig. tit. “Principal and
Agent,” $ 624.
11. Morehouse v. Northrop, 33 Conn. 380,
89 Am. Dec. 211; Eastern Counties R. Co.
v. Broom, 6 Exch. 314, 15 Jur. 297, 20 L. J.
Exch. 196 (assault); Bird v. Brown, 4 Exch.
786, 14 Jur. 132, 19 L. J. Exch. 154; Scott
v. New Brunswick Bank, 23 Can. Sup. Ct.
277 (false representations).
12. Avakian v. Noble, 121 Cal. 216, 53 Pac.
559; Byne v. Hatcher, 75 Ga. 289; Crockett
v. Sibley, 3 Ga. App. 554, 60 S. E. 326;
Brown r. Webster City, 115 Iowa 511, 88
N. W. 1070.
13. Creson v. Ward, 66 Ark. 209, 49 S. W.
827; Hilbery r. Hatton, 2 H. & C. 822, 33
L. J. Exch. 190, 10 L. T. Rep. N. S. 39.
14. Daughters of American Revolution v.
Schenley, 204 Pa. St. 572, 54 Atl. 366. And
see supra, I, F, 2, a, (II).
15. Henry Christian Bldg., etc., Assoc. v.
Walton, 181 Pa. St. 20.1, 37 Atl. 261, 59
Am. St. Rep. 636; Shisler v. Vandike, 92
Pa. St. 447, 37 Am. Rep. 702; McHugh v.
Schuylkill County, 67 Pa. St. 391, 5 Am.
Rep. 445 [distinguishing Garrett v. Gonter,
42 Pa. St. 143]. See, generally, supra, I, F,
2, a, (II).
16. Indiana.- Hen
16 N. E. 606, 5 Am.
v. Heeb, 114 Ind. 275,
t. Rep. 613.
Kentucky.— Owsley v. Philips, 78 Ky. 517,
39 Am. Rep. 258.
Missouri.-Kelchner v. Morris, 75 Mo. App.
588. Compare Trenton First Nat. Bank v.
Gay, 63 Mo. 33, 21 Am. Rep. 430; Cravens v.
Gillilan, 63 Mo. 28, in both of which cases the
court indicates, although the question was not
involved, that a forgery can ratified. See
also Dow r. Spenny, 29 Mo. 386.
Ohio.— Workman v. Wright, 33 Ohio St.
405, 31 Am. Rep. 546. Compare Dodge v.
National Exch. Bank, 20 Ohio St. 234, 5
Am. Rep. 648.
Pennsylvania.-Henry Christian Bldg.,
etc., Assoc. v. Walton, 181 Pa. St. 201, 37
Atl. 261, 59 Am. St. Rep. 36.
17. Henry r. Heeb, 114 Ind. 275, 16 N. E.
606, 5 Am. St. Rep. 613; Workman v. Wright,
33 Ohio St. 405, 31 Am. Rep. 546.
18. Henry r. Heeb, 114 Ind. 275, 16 N. E.
606, 5 Am. St. Rep. 613.
19. Henry v. Heeb, 114 Ind. 275, 16 N. E.
606, 5 Am. St. Rep. 613. See Reg. r. Beard
sall, 1 F. & F. 529, in which the failure to
answer a letter was held to justify the pris
oner in the belief that he had implied au
thority to sign the name.
20. Illinois.-Hefner v. Vandolah, 62 Ill.
483, 14 Am. Rep. 106; Livings v. Wiler, 32
Ill. 387.
Maine.—Casco Bank v. Keene, 53 Me. 103;
Forsyth r. Day, 46 Me. 176.
Massachusetts.-Wellington v. Jackson,
121 Mass. 157; Bartlett v. Tucker, 104 Mass.
336, 6 Am. Rep. 240; Greenfield Bank. 1).
Crafts, 4 Allen 447, holding that by ratifying
[79] [
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tion.sl Probably all authorities, however, agree that the principal will be liable if his
promise to assume the contract induces the other party to change his position to
his prejudice; but in such a case the liability rests on the doctrine of estoppel and
not on ratification.22 On the same ground ratification of one act of forgery may
estop the principal to deny the genuineness of his signature in subsequent similar
forgeries.23 In any event a forgeiy cannot be ratified so as to enable the forger
to take advantage of the contract.21
b. Who May Ratify25— (i) In General. As a general rule any person may
ratify an unauthorized act of another on his behalf if he could have given previous
authority to do the act, and if he still has power to do it at the time of the ratifica
tion; otherwise not.29 A principal therefore is incapable of ratifying an act if his
own status has so changed that he is no longer capable of doing the act,27 as where
a forged signature on commercial paper the
person whose signature has been forged be
comes liable thereon, although no words of
agency appear on the paper and no facts ara
shown sufficient to constitute an estoppel in
pais.
New Hampshire.— See Corser v. Paul, 41
N. H. 24, 77 Am. Dec. 753.
New York.— Howard p. Duncan, 3 Lans.
174.
Rhode Island — Crout v. De Wolf, 1 R. I.
393.
Tennessee. — Jones v. Hamlet, 2 Sneed 256;
Fitzpatrick p. Caperton Cove School Com'rs,
7 Humphr. 224, 46 Am. Dec. 76.
Emjland.— Brook p. Hook, L. R. 6 Exch.
89, 40 L. J. Exch. 50, 24 L. T. Rep. N. S.
84, 19 Wkly. Rep. 500.
Canada. — Scott p. New Brunswick Bank,
23 Can. Sup. Ct. 277.
21. Greenfield Bank p. Crafts, 4 Allen
(Mass.) 447; Williams v. Bavlev, L. R. 1
H. L. 200, 12 Jur. X. S. 875,' 33 L. J. Ch.
717, 14 L. T. Rep. N. S. 802; Brook r. Hook,
L. R. 0 Exch. 8!). 40 L. J. Exch. 50, 24 L. T.
Rep. X. S. 34, 19 Wkly. Bep. 506; Scott v.
New Brunswick Bank. 23 Can. Sup. Ct. 277.
But see Reg. P. Smith, 3 F. & F. 504.
22. California. — Campbell t\ Campbell, 133
Cal. 33, 05 Pac. 134.
Connecticut.— Spe Union Bank r. Middle-
brook, 33 Conn. "5.
Illinois.— Hefner v. Dawson, 63 111. 403,
14 Am. Rep. 123.
Iowa.— Smith r. Tramel, 68 Iowa 488, 27
N. W. 471.
Kentucky. — Rudd C. Matthews, 79 Ky.
479. 42 Am. Rep. 231.
Maine.— Casco Bank v. Keene, 53 Me. 103.
Man/land. — Woodruif p. Munroe, 33 Md.
146.
New York.— Thorn r. Bell, Lalor 430;
Weed n. Carpenter, 4 Wend. 219.
Oh to.— Workman p. Wright, 33 Ohio St.
405, 31 Am. Rep. 546.
Pennsylvania .— See Lancaster p. Smith, 67
Pa. St. 427.
Rhode Island.— Crout v. De Wolf, 1 R. I.
393.
England. — McKenzie v. British Linen Co..
6 App. Cas. 82, 44 L. T. Rep. X. S. 431, 29
Wkly. Rep. 477.
See, generally, supra. I. E, 2. a. (nl. (B).
23. De Feriet v. Bank of America, 23 La.
Ann. 310, 8 Am. Rep. 597. See Crout v. De
Wolf, 1 R. I. 393. See, generally, supra,
1
, E, 2, a, (II), (B).
24. Wilson v. Haves, 40 Minn. 531. 42
N. W. 407, 12 Am. St. Rep. 754, 4 L. R. A.
196.
25. Ratification by infant see supra, I, B,
2
,
c. And see, generally, Infants, 22 Cyc.
539 ct seq., 600 ct seq.
Ratification by lunatic on restoration to
reason see supra, I, B, 1, b.
Ratification by corporation generally see
Corporations, 10 Cyc. 10G9 ct seq.
Ratification by municipal corporation sp?
Municipal Corporations, 28 Cyc. 592, 675
et seq.
Ratification by partnership see Partner
ship, 30 Cyc. 528 ct seq.
Ratification by state see States.
26. California. — Krumdick v. White, 107
Cal. 37, 39 Pac. 1066 (holding that the ac
ceptance by an executrix, testator's widow,
of the proceeds of a sale of property belong
ing to the estate by one claiming to act as
testator's agent is not a ratification of such
sale, for she could not have authorized such
a sale) ; McCracken p. San Francisco, 10 Cal.
591 (holding that the ratification is the first
proceeding by which the supposed principal
becomes a party to the transaction, and he
cannot acquire or incur the rights resulting
from that transaction unless he is in a posi
tion to enter directly into a similar trans
action himself).
Indiana.— Shopardson v. Gillette, 133 Ind.
125. 31 N. E. 788.
Missouri.— Lingenf older r. Leschen. 134
Mo. 55, 34 S. W. 1089; Ellerbe r. National
Exch. Bank, 109 Mo. 445, 19 S. W. 24!;
Trenton First Nat. Bank P. Gay, 63 Mo. 33,
21 Am. Bep. 430.
Pennsylvania. — Bell v. Wavnesboro Bor-
ough, 195 Pa. St. 299. 45 Atl. 930.
United States.— Western Nat. Bank r.
Armstrong, 152 U. S. 346, 14 S. Ct. 572. 3S
L. ed. 470; Norton v. Shelbv Countv. 113
U. S. 485, 6 S. Ct. 1121, 30 L. ed. 178; Majr*h
v. Fulton Countv, 10 Wall. 676, 19 L. ed.
1040.
England — Dibbins p. Dibbins. ri89-«l 2
Ch. 348. 05 L. J. Ch. 724. 75 L. T. Rep. X. S-
137, 44 Wkly. Rep. 595: Pnrcell v. Henderson.
L. R. 16 Ir. 213 [affirmed in L. R. 16 Ir,
4061.
27. Upton K. Dennis, 133 Mich. 233, 94
N. W. 728, holding that an administratrix.
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before the attempted ratification he has disposed of the property or interest which
was the subject-matter of the agent's unauthorized contract.28
(n) Ratification by Agent. An agent cannot as a general rule ratify an
unauthorized act performed by himself so as to make his principal liable thereon.2"
Nor can an agent ratify an unauthorized act performed by a third person on behalf
of his principal,30 unless he has authority to ratify it,31 or had authority to perform
the act in person or to authorize the act to be performed by another.32
c. Actor Must Have Acted in Behalf of Ratifler. In order that an unauthorized
act may be capable of ratification it is necessary that it should have been per
formed by one acting as agent on behalf of another as principal.33 Hence if an
alleged agent does not pretend or assume to be acting for another, but acts solely on
his own account, then as to such other the transaction is inter alios acta, and he
cannot make himself a party to it by his ratification of the act; 34 and even where
cannot by a letter written after her discharge
ratify a settlement.
28. McDonald v. McCoy, 121 Cal. 55, 53
Pac. 421.
29. Illinois.-— Fay v. Slaughter, 194 111.
157, 62 N. E. 592, 56 L. R. A. 564 [reversing
94 111. App. Ill], holding that an agent hav
ing authority to do lawful things cannot by
virtue of such authority ratify his own un
authorized or illegal acts so as to bind his
principal.
Iowa.— Britt v. Gordon, 132 Iowa 431, 108
X. VV. 319. But see Palmer v. Cheney, 35
Iowa 281.
Michigan.— DefTenbaugh v. Jackson Paper-
Mfg. Co., 120 Mich. 242, 79 N. W. 197;
Trudo v. Anderson, 10 Mich. 357, 81 Am. Dec.
795.
Nebraska.— Driscoll v. Modern Brother
hood of America, 77 Nebr. 282, 109 N. W.
158; Bullard v. De Groff, 59 Nebr. 783, 82
N. VV. 4, 80 Am. St. Rep. 677.
Pennsylvania. — Henry v. Milne, 43 Pa. St.
418, holding that if one assuming to act as
agent for another purchase goods, but has
in fact no authority, and the goods are at
tached as his property, the employment by
the pretended agent of counsel to bring suit
claiming the goods for the principal does not
effect a ratification by the latter, but such
counsel becomes the counsel of the pretended
agent.
See 40 Cent. Dig. tit. "Principal and
Agent," § 621.
Joint agents. — The principle that one is
presumed to have ratified a contract made for
liim unless he repudiates it applies only to
principals — the parties to be bound; it has
no application to joint agents as to the ratifi
cation of the separate act of one by the other.
I»enn (>.Evans, 28 La. Ann. 576.
30. Alabama.— Patterson v. Neal, 135 Ala.
4 7 7, 33 So. 39; Singer Mfg. Co. v. McLean,
lOS Ala. 316, 16 So. 912, holding that where
an agent is authorized solely to take an in
ventory and report the business of a sales
man, he cannot ratify a disposition of his
principal's property, nor by accepting prop-crty of his principal relieve the salesman
from liability for it.
Aiichiqan. — Ironwood Store Co. v. Harri
son, 75 Misc. 197. 42 X. W. 80S: Trudo v.
Anderson, 10 Mich. 357, 81 Am. Dec. 795.
Vebraska.— Bullard v. De Groff, 59 Nebr.
783, 82 N. VV. 4, 80 Am. Rep. 677.
New Hampshire.—■Bohanan v. Boston, etc.,
R. Co., 70 N. H. 526, 49 Atl. 103.
Canada. —'See Fowler v. Hooker, 4 U. C.
Q. B. 18.
See 40 Cent. Dig. tit. "Principal and
Agent," § 621.
31. Whitehead v. Wells, 29 Ark. 99.
32. Mound City Mut. L. Ins. Co. v. Huth,
49 Ala. 529; U. S. Express Co. v. Rawson,
106 Ind. 215, 6 N. E. 337; Ironwood Store
Co. v. Harrison, 75 Mich. 197, 42 N. W. 808;
Bohanan v. Boston, etc., R. Co., 70 N. H.
526, 49 Atl. 103, semble.
33. California. — McDonald v. McCoy, 121
Cal. 55, 53 Pac. 421; Goetz v. Goldbaum,
(1894) 37 Pac. 046; Ellison v. Jackson Water
Co., 12 Cal. 542.
Connecticut.— Shoninger v. Peabody, 57
Conn. 42, 17 Atl. 278, 14 Am. St. Rep.
88.
District of Columbia.— Balloch v. Hooper,
6 Mackey 421.
Iowa.— Brown v. Webster City, 115 Iowa
511, 88 N. VV. 1070.
Maine.— Mattocks v. Young, 66 Me. 459,
holding that ratification arises only when
one assuming an agency performs some act
which purports to impose an obligation or
liability upon another.
Minnesota.— Mitchell v. Minnesota Fire
Assoc., 4S Minn. 278, 51 N. W. 608.
Missouri. — Herd v. Buffalo Bank, 66 Mo.
App. 643; Bank of Commerce v. Bernero, 17
Mo. App. 313, holding it to be essential that
the party whose act is to be ratified should
have assumed to act as agent for the party
ratifying at the date of the act sought to
be ratified.
New York.— Thompson v. Craig, 16 Abb.
Pr. N. S. 29.
North Carolina.— Moore v. Rogers, 51
N. C. 297.
Oregon. — Backhaus !'. Buells, 43 Oreg. 558,
72 rac. 970, 73 Pac. 342.
Pcnn sylrania.— Pittsburg, etc., R. Co. v.
Gazzam, 32 Pa. St. 340.
England.— Marsh v. Joseph, [1S07] 1 Ch.
213, 66 L. J. Ch. 128. 75 L. T. Rep. N. S.
558, 45 Wklv. Rep. 209; Vere v. Ashby. 10
B. & C. 288. 8 L. J. K. B. O. S. 57, 21 E. C. L.
127; Ancona v. Marks. 7 H. & N. 680. 8 .Tur.
N. S. 516, 31 I, ,T. Exch. 163, 5 L. T. Rop.
N. S. 753, 10 VVkly. Rep. 251.
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one falsely professes to act as agent but is actually contracting for himself and in
his own name, the alleged principal cannot make himself a party to the contract
by ratification.35 Nor can one person ratify an act done by one assuming to act as
agent for another person.38 In some cases it is said that in order that there may
be a ratification, the unauthorized act must have been done avowedly for the
person sought to be charged as principal, and that if the agent did not profess to
be acting for the person sought to be held as having ratified the act, the subsequent
assent of such person is of no effect.37 In other cases, however, it is said that while
it is necessary that the act should have been done by one who was in fact assum
ing to act as an agent, it is not necessary that he should have been understood to be
such by the person with whom he was dealing, and that the principal may ratify
if the agent reasonably intended, although without open avowal, to act as agent.36
d. Existence of Principal. It is necessary for a valid ratification that the
person in whose behalf the unauthorized act was done should have been in exist
ence and identified or capable of being identified at the time of the performance
of the act.39 This rule is especially applicable to the acts of promoters of a cor
Golorado.— Ilfeld v. Ziegler, 40 Colo. 401,
91 Pac. 825, holding that where one in selling
goods did not purport to act as agent of a
third person but in his own right as owner,
the third person could not be bound thereby
on the theory of ratification.
District of Columbia.— Balloch v. Hooper,
6 Mackey 421.
Iowa.— Wyckoff v. Davis, 127 Iowa 399,
103 N. W. 349.
Massachusetts.— New England Dredging
Co. V. Eockport Granite Co., 149 Mass. 381,
21 N. E. 947. But see Greenfield Bank v.
Crafts, 4 Allen 447.
Michigan. — Ferris v. Snow, 130 Mich. 254,
90 N. W. 850; Crane v. Partland, 9 Mich.
493.
Missouri. — Hammerslough v. Cheatham, 84
Mo. 13; Herd v. Buffalo Bank, 66 Mo. App.
643.
Nebraska.— Tecumseh Nat. Bank v. Cham
berlain Banking House, 63 Nebr. 163, 88
N. W. 186.
New York.—Hamlin v. Sears, 82 N. Y. 327 ;
Condit v. Baldwin, 21 N. Y. 219. 78 Am.
Dec. 137 [affirming 21 Barb. 1811 ; Garrett v.
McComb, 58 N. Y. App. Div. 419, 68 N. Y.
Suppl. 99(5; Squier v. Norris, 1 Lans. 282;
Fellows v. Oneida Countv Com'rs, 36 Barb.
655; Collins v. Suau, 7 Rob. 623.
North Carolina. — Rawlings v. Neal, 126
N. C. 271, 35 S. E. 597.
Oregon. —Backhaus v. Buells, 43 Oreg. 558,
72 Pan. 976, 73 Pac. 342.
England.— Wilson v. Tummon, 1 D. & L.
513, 17 L. J. C. P. 30fi, 6 M. & G. 236, 6
Scott X. R. 894, 46 E. C. L. 236. See Wat
son v. Swann. 11 C. B. N. S. 75(5, 31 L. J.
C. P. 210, 103 E. C. L. 755: Woollen V.
Wright, 1 H. & C. 554, 31 L. J. Exch. 513,
7 L.' T. Rep. N. S. 73, 10 Wkly. Rep. 715.
Canada. — Craig v. Matheson, 32 Nova
Scotia 452.
Acts of third person. — Where a principal
is represented by a duly authorized agent,
and some third person who may also be bene
fited by the transaction assumes, without the
knowledge or consent of the principal or his
agent, to make representations and statements
to promote the transaction, the principal will
not be bound thereby, although he accepts
the benefits of the' transaction negotiated by
his agent. Tecumseh Nat. Bank t'. Chamber
lain Banking House, 63 Nebr. 163, 88 N. W.
186, 57 L. R. A 811.
35. Virginia Pocahontas Coal Co. v. Lam
bert, 107 Va. 368, 58 S. E. 561.
36. Lewis v. Kerr, 17 Iowa 73; American
Nat. Bank v. Cruger, 91 Tex. 446, 44 S. W.
278; Commercial, etc., Bank v. Jones, 18 Tex.
811; Wilson v. Tummon, 1 D. & L. 513. 12
L. J. C. P. 306, 6 Man. & G. 236, 6 Scott N. R.
894, 46 E. C. L. 236; Craig t\ Matheson. 32
Nova Scotia 452. Compare Goldsmidt r. Wag
ner, (Tex. Civ. App. 1907) 99 S. W. 737, in
which it appeared that a contract for the
sale of a machine recited that the agent
procuring the sale was representing a per
son named, while in fact he was represent
ing a third person who accepted and retained
the price, and it was held that as the
buyer knew whom the agent was represent
ing, the third person taking the benefit of the
contract was bound by its terms.
37. Crowder v. Reed, 80 Ind. 1 ; Commerical,
etc., Bank v. Jones, 18 Tex. 811.
A contract made by a man professing to act
on his own behalf alone, and not on behalf of
a principal, but having an undisclosed in
tention to give the benefit of the contract to
a third person, cannot be ratified by that
third person so as to render him able to sue
or liable to be sued on the contract. Keigh-
ley v. Durant, [19011 A. C. 240, 70 L J.
K. B. 662, 84 L. T. Rep. N. S. 777, 17 T. L.
R. 527 [reversing [1900] 1 Q. B. 629, 69
L. J. Q. B. 382, 82 L. T. Rep. N. S. 217,
16 T. L. R. 244, 48 Wkly. Rep. 476].
38. Brooks v. Cook, 141 Ala. 499, 3S So.
641; Hayword v. Langmaid, 181 Mass. 426,
63 N. E. 912; Foster t>.Bates. 1D.4L 400.
7 Jur. 1093, 13 L. J. Exch. 88, 12 M. & W.
226.
39. In re Empress Engineering Co.. 16
Ch. D. 125, 43 L. T. Rep. N. S. 742, 29 Wkly.
Rep. 342; Melhado r. Porto Alegre. etc, K.
Co., L. R. 9 C. P. 503, 31 L. T. Rep. N. S.
57. 23 Wklv. Rep. 57 ; Kelner v. Baxter. L. R.
2 C. P. 174". 12 Jur. N. S. 1016. 36 L. J. C. P.
94, 15 L. T. Rep. N. S. 313, 15 Wkly. Rep.
[I, F, 2, c]
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poration before its organization. In such case there can be no ratification by the
corporation after its organization. Although it may become liable on the pro
moter's contracts by adopting them, this liability does not relate to the time the
contract was made but only to the time of adoption.40 An apparent exception
to the above rule exists in the case of executors and administrators. In such case
the executor's or administrator's power when he is appointed relates back to the
death of decedent, and since before he is appointed he is capable of being identified
by the appointment, he may ratify an act done since the death of decedent and
before his appointment.'"
e. Knowledge of Facts — (i) In General. As a general rule, in order that
a ratification of an unauthorized act or transaction of an agent may be valid and
binding, it is essential that the principal have full knowledge, at the time of
the ratification, of all material facts relative to the unauthorized transaction.43
278; Gunn r. London, etc„ F. Ins. Co., 12
C. B. N. S. 694, 104 E. C. L. 894; Watson v.
Swann, 11 C. B. N. S. 750, 31 L. J. C. P.
210, 103 E. C. L. 750, holding that the per
son for whom the agent professes to act must
be capable of being ascertained at the time;
that while he need not be named, there must
be such a description of him that he can be
ascertained.
A contract entered into in anticipation of
the formation of an association by one who
subsequently becomes its agent cannot be rati
fied by the association after its formation,
since the existence of a principal when the
act is done is one of the essential elements
of a ratification. Stainsby r. Frazer'a Metal
lic Life Boat Co., 3 Daly (K. Y.) 98.
40. See Corporations, 10 Cyc. 1071 et seq.
41. Foster v. Bates, 1 D. & L. 400, 7 Jur.
1093. 13 L. J. Exch. 88, 12 M. & W. 220.
And sec Executors and Administrators, 18
Cyc. 213, 214.
42. Alabama.— Brown p, Bamberger, 110
Ala. 342, 20 So. 114; Baldwin v. Walker, 91
Ala. 428, 8 So. 304, 94 Ala. 514, 10 So. 391;
Herring P. Skaggs, 73 Ala. 440; Howe Mach.
Co. r. Ashley, 60 Ala. 490; Blevins v. Pope,
7 Ala. 371.
Arkansas.— Martin p. Hickman, 64 Ark.
217, 41 S. W. 852.
California. — Lambert v. Gerner, 142 Cal.
399, 76 Pac. 53; Wagoner p. Silva, 139 Cal.
559. 73 Pac. 433; Golinskv ('. Allison, 114
Cal. 458, 46 Pac. 295; Brown p. Rouse, 104
Cal. 672, 38 Pac. 507; Kraft P. Wilson,
(1804) 37 Pac. 790; Dean p. Bassett, 57
Cak 040; McCracken p. San Francisco, 10
Cal. 591; Dupont p. Wertheman, 10 Cal. 354;
Billings p. Morrow, 7 Cal. 171, 08 Am. Dec.
235; Lindow p
.
Cohn, 5 Cal. App. 388, 90
Pac. 485; Pease p. Fink. 3 Cal. App. 371, 85
Pac 657; Munroe p. Fette, 1 Cal. App.
.333, 82 Pac. 206.
Colorado.— Schollav .p. Moffitt-West Drug
Co., 17 Colo. App. 126. 07 Pae. 182; Smyth
r. Lynch, 7 Colo. App. 383, 43 Pac. 070 [re-
■versed on other grounds in 25 Colo. 103, 54
J»ac. 0341.
Connecticut.— Goodwin P. East Hartford,
70 Conn. 18. 38 Atl. 870.
Dakota.— Nichols r. Bruns, 5 Dak. 28. 37
^C. W. 752. holding that whore a special agent
lifted fraudulent misrepresentations in making an unauthorized purchase, the principal.
not knowing of such misrepresentations, will
not be liable in an action for deceit, even
though he accepts the benefits of the purchase.
Florida. — Oxford Lake Line t>. Pensacola
First Nat. Bank, 40 Fla. 349, 24 So. 480;
Madison v. Newsome, 39 Fla. 149, 22 So.
270; Croom (-. Swann, 1 Fla. 211.
Georgia.— Ludden, etc., Music House p.
McDonald, 117 Ga. 00, 43 S. E. 425; Holland
v. Van Beil, 89 Ga. 223, 15 S. E. 302; Xew
Ebenezer Assoc. v. Gress Lumber Co., 89 Ga.
125, 14 S
. E. 892; Mapp v. Phillips, 32 Ga.
72; Owsley p. Woolhopter, 14 Ga. 124.
Illinois — Sill v. Tate, 230 111. 39, 82 N. E.
356; Mathews p. Hamilton, 23 111. 470; Cad-
well v. Meek, 17 111. 220.
Indiana. — Metzger v. Huntington, 139 Ind.
501, 37 N. E. 1084, 39 N. E. 235; Davis p.
Talbot, 137 Ind. 235, 30 N. E. 1098; Man
ning r. Gasharie, 27 Ind. 399 ; Richmond
Trading, etc., Co. v. Farquar, 8 Blackf. 89;
Gage v. Pike, Smith 145.
Ioica.— Britt v. Gordon, 132 Iowa 431,
108 N. W. 319 ; Eggleston r. Mason, 84 Iowa
630, 51 N. W. 1; Hakes v. Mvrick, 09 Iowa
189, 28 N. W. 575; Tidrick v. Rice, 13
Iowa 214. See, however. Brown v. Webster
City, 115 Iowa 511, 88 N. W. 1070, holding
that where a tortious act is simply in ex
cess of authority, mere approval of the wrong
without full knowledge is generally sufficient
to render the principal liable.
Kansas.— St. John, etc., Co. v. Cornwell. 52
Kan. 712, 35 Pac. 785; Stout v. McLachlin,
38 Kan. 120. 15 Pac. 902; Bohart v. Oberne.
30 Kan. 284, 13 Pac. 388; Ft. Scott First
Nat. Bank v. Drake, 29 Kan. 311, 44 Am.
Rep. 646.
Kentucky. — Fletcher p. Dvsart, 9 B. Mon.
413; Gask'ill v. HulTaker, 49 S. W. 770, 20
Ky. L. Re]). 1555.
Maine.— Tucker p. Jcrris, 75 Me. 184; For
syth r. Dav. 41 Me. 382; Barnard v. Wheeler,
24 Me. 412; Thorndike v. Godfrey, 3 M>.
429.
Maryland. — Groscup r. Downev, 105 Md.
273, 65 Atl. 930; Bannon v. Warfield, 42 Md.
22; Howard v. Carpenter, 11 Md. 259.
Massachusetts.— Foote p. Cotting, 195
Mass. 55, 80 N. E. 600; Beacon Trust Co.
r. Souther, 183 Mass. 413, 67 N. E. 345;
Shepard, etc., Lumber Co. P. Eldridge, 171
Mass. 516, 51 N. E. 9
,
68 Am. St. Rep. 446,
41 L. R. A. 617; Combs p. Scott, 12 Allen
[I
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And in order to make this rule operative the principal must know the actual facts
493; Lincoln v. Whittenton Mills, 12 Metc.
131; Peters v. Ballistier, 3 Pick. 495.
Michigan.— Pittsburgh, etc., Miin. Co. v.
Scully, 145 Mich. 229, 108 N. W. 503; Cowan
v. Sargent Mfg. Co., 141 Mich. 87, 104 N. W.
377; Upton v. Dennis, 133 Mich. 238, 94
N. W. 728; Deffenbaugh v. Jackson Paper
Mfg. Co., 120 Mich. 242, 79 N. W. 197;
Blakley v. Cochran, 117 Mich. 394, 75 N. W.
940.
lf innesota.-Johnson v. Ogren, 102 Minn.
8, 112 N. W. 894; Hunt v. Petts Agricultu
ral Works, 69 Minn. 539, 72 N. W. 813;
Jackson v. Badger, 35 Minn. 52, 26 N. W.
908; Humphrey v. Havens, 12 Minn. 298;
Woodbury v. Larned, 5 Minn. 339.
Missouri.- Case r. Hammond Packing Co.,
105 Mo. App. 168, 79 S. W. 732; Johnson v.
Fecht, 94 Mo. App. 605, 68 S. W. 615 [af
firmed in 185 Mo. 335, 83 S. W. 10771; Gas
kill v. Dodson Lead, etc., Co., 84 Mo. App.
521; Steunkle v. Chicago, etc., R. Co., 42
Mo. App. 73.
Montana.-Nord v. Boston, etc., Consol.
Copper, etc., Min. Co., 33 Mont. 464, 84 Pac.
11 16, 89 Pac. 647.
Nebraska.-Fitzgerald v. Kimball Bros.
Co., 76 Nebr. 236, 107 N. W. 227; Henry,
etc., Co. v. Halter, 58 Nebr. 685, 79 N. W.
616; Nebraska Wesleyan University v. Par
ker, 52 Nebr. 453, 72 N. W. 470; Cram c.
Sickel, 51 Nebr. 828, 71 N. W. 724, 66 Am.
St. Rep. 478; O'Shea r. Rice, 49 Nebr. 893,
69 N. W. 308; Columbia Nat. Bank v. Rice,
48 Nebr. 428, 67 N. W. 165; Holm v. Ben
nett, 43 Nebr. 808, 62 N. W. 194.
Verada.-Clarke v. Lyon County, 7 Nev.
*O.
New Hampshire.— Bohanan r. Boston, etc.,
R. Co., 70 N. H. 526, 49 Atl. 103; Hovey v.
Brown, 59 N. H. 114; Hazelton v. Batchelder,
44 N. H. 40; Tebbetts v. Moore, 19 N. H.
369.
Meir Jersey.— Belcher v. Manchester Bldg.,
etc., Assoc., 74 N. J. L. 833, 67 Atl. 399;
Dowden r. Cryder, 55 N. J. L. 329, 26 Atl.
941: Gulick v. Grover, 33 N. J. L. 463, 97
Am. Dec. 728; Clement v. Young-McShea
Amusement Co., 70 N. J. Eq. 677, 67 Atl.
82 [reversing 69 N. J. Eq. 347, 60 Atl. 419);
Dugan r. Lyman. (Ch. 1892) 23 Atl. 657.
New York.- Weber r. Bridgman, 113 N. Y.
600. 21 N. E. 985 [reversing 12 N. Y. St.
622]: Whitney r. Martine, 88 N. Y. 535
| rerersing 47 N. Y. Super. Ct. 396]; Ritch v.
Smith, 82 N. Y. 627, 60 How. Pr. 157; Risley
r. Indianapolis, etc., R. Co., 62 N. Y. 240;
Utica First Nat. Bank p. Ballou, 49 N. Y.
155: Henry r. Wilkes, 37 N. Y. 562; Smith
r. Tracy, 36 N. Y. 79: Seymour r. Wyckoff,
10 N. Y. 213: Nixon r. Palmer, 8 N. Y. 398:
Prichard r. Sigafus, 103 N. Y. App. Div. 535,
93 N. Y. Suppl. 152; Hogue r. Simonson, 94
N. Y. App. Div. 130, 87 N. Y. Suppl. 1065;
Parnett r. Daw, 55 N. Y. App. Div. 202, 66
N. Y. Suppl. SS0: Price r. Keyes, 1 Hun
177, 3 T. & C. 720 ſ reversed on other grounds
in 62 N. Y. 378]; Howell v. Christy, 3 Lans.
238; Henderhen v. Cook, 66 Barb. 21; Brass
v. Worth, 40 Barb. 648; Roach v. Coe, 1 E. D.
Smith 175; Long v. Poth, 16 Misc. 85, 37
N. Y. º 670; Cornelius v. Reiser, 11N. Y. Suppl. 904; Schwartz v. Weber, 6 N. Y.
St. 688.
North Carolina.- Brittain v. Westall, 137
N. C. 30, 49 S. E. 54.
Oklahoma.--Stock Exch. Bank v. William
son, 6 Okla. 348, 50 Pac. 93.
Pennsylvania.--Daley v. Iselin, 218 Pa. St.
515, 67 Atl. 837; Zoebisch v. Rauch, 133 Pa.
St. 532, 19 Atl. 415; Merrick Thread Co. v.
Philadelphia Shoe Mfg. Co., 115 Pa. St. 314,
8 Atl. 794; Pittsburgh, etc., R. Co. v. Gazzam,
32 Pa. St. 340; Johann v. Inman, 17 Leg. Int.
190.
South Carolina.-- Reeves v. Brayton, 36
S. C. 384, 15 S. E. 658; Fraser v. McPherson,
3 Desauss. Eq. 393.
South Dakota.- Quale v. Hazel, 19 S. D.
483, 104 N. W. 215; Shull v. New Birdsall
Co., 15 S. D. 8, 86 N. W. 654; Fargo v.
Cravens, 9 S. D. 646, 70 N. W. 1053; Jewell
Nursery Co. r. State, 5 S. D. 623, 59 N. W.
1025.
Tennessee.—Williams v. Storm, 6 Coldw.
203; Carnes r. Polk, 4 Coldw. 87; Bement c.
Armstrong, (Ch. App. 1896) 39 S. W.
890
Teras.--Tynburg v. Cohen, 67 Tex. 220, 2
S. W. 734: Moss v. Berry, 53 Tex. 632:
Laredo v. Macdonnell, 52 Tex. 511; Vincent
v. Rather, 31 Tex. 77, 98 Am. Dec. 516;
Reese v. Medlock, 27 Tex. 120, 84 Am. Dec.
611: Commercial, etc., Bank v. Jones,
18 Tex. $11; Sterling p. De Laune, (Civ. App.
1907) 105 S. W. 1169; Swayne v. Union
Mut. L. Ins. Co., (Civ. App. 1899) 49 S. W.
518; Iron City Nat. Bank r. San Antonio
Fifth Nat. Bank, (Civ. App. 1898) 47 S. W.
533; Gimbel v. Gomprecht, (Civ. App. 1896)
36 S. W. 781; Chaison v. Beauchamp, 12 Tex.
Civ. App. 109, 34 S. W. 303; Collins v. Dur
ward, 4 Tex. Civ. App. 339, 23 S. W. 561;
Rhine r. Blake, 1 Tex. App. Civ. Cas. § 1066.
Utah.— Moyle v. Congregational Soc., 16
Utah 69, 50 Pac. 806; Nephi First Nat. Bank
v. Foote, 12 Utah 157, 42 Pac. 205.
Vermont.— Spooner v. Thompson, 48 Vt.
259.
Virginia.-- Rowland Lumber Co. r. Ross,
100 Va. 275, 40 S. E. 922; Day r. National
Mut. Bldg., etc., Assoc., 96 Va. 484, 31 S. E.
902; Anderson v. Creston Land Co., 96 Va.
257, 31 S. E. 82.
Washington.— Heinzerling v. Agen, 46.
Wash. 390, 90 Pac. 262: Armstrong r. Oak
ley, 23 Wash. 122, 62 Pac. 499; Haynes v.
Tacoma, etc., R. Co., 7 Wash. 211, 34 Pac.
022.
West Virginia.-Thompson v. Laboring.
man's Mercantile, etc., Co., 60 W. Va. 42,
53 S. E. 90S,
Wisconsin – Knapp r. Smith, 97 Wis, 111.
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and not merely what the agent supposed were the facts.” If the material facts
have been suppressed or are unknown, there is no ratification, and the principal
is at liberty to repudiate his assent and assert his rights in other ways;" and it
48 Wis. 317, 4 N. W. 325; Ladd v. Hilde
brant, 27 Wis., 135, 9 Am. Rep. 445; Dodge
v. McDonnell, 14 Wis. 553.
United States.—Schutz v. Jordan, 141 U.S.
213, 11 S. Ct. 906, 35 L. ed. 705 [affirming
32 Fed. 55]; Bell v. Cunningham, 3 Pet. 69,
7. L. ed. 606; Henry v. Lane, 128 Fed. 243, 62
C. C. A. 625; Chauche v. Pare, 75 Fed. 283,
21 C. C. A. 329; Wheeler v. Northwestern
Sleigh Co., 39 Fed. 347; Bosseau v. O'Brien,
3 Fed. Cas. No. 1,667, 4 Biss. 395.
England.— Banque Jacques-Cartier v. Ban
que d'Epargne de Montreal, 13 App. Cas. 111,
57 L. J. P. C. 42; Marsh v. Joseph, [1897]
1. Ch. 213, 66 L. J. Ch. 128, 75 L. T. Rep.
N. S. 558, 45 Wkly. Rep. 209; Falcke c.
Scottish Imperial Ins. Co., 34 Ch. D. 234, 56
L. J. Ch. 707, 56 L. T. Rep. N. S. 220, 35
Wkly. Rep. 143; Bush v. Buckinam, 2 Vent.
83, 86 Eng. Reprint 322.
Canada.-See Cameron v. Paxton, 15 Can.
sº Ct. 622. .See .40 Cent. Dig. tit. “Principal and
Agent,” $$ 627–633.
ffect of records.--A general ratification of
all acts does not extend to those the principal
was ignorant of, although they be deeds on
record. Billings v. Morrow, 7 Cal. 171, 68
Am. Dec. 235. Assent by the principal to an
unauthorized act of the agent may be pre
sumed from acquiescence after notice, but the
record of a deed from the agent is not con
structive notice to the principal of its con
tents; much less will it give him notice that
his agent has exceeded the limit of his au
thority when an inspection of the deed will
not inform him of this fact. Reese v. Med
lock, 27 Tex. 120, 84 Am. Dec. 611.
Usurious transactions.—If an agent in loan
ing money exacts without authority a bonus
or sum in excess of the legal rate of interest,
the acceptance by the principal of the secu
rity taken or the sum paid without knowl
edge of the nature of the transaction is not
a ratification of the act and will not prevent
a recovery of the amount lent with legal in
terest. Nye v. Swan, 49 Minn. 431, 52 N. W.
39; Philips v. Mackellar, 92 N. Y. 24; Es
tevez v. Purdy, 66 N. Y. 446 [reversing 6
Hun 46]; Condit v. Baldwin, 21 N. Y. 219,
78 Am. Dec. 137; Elmer v. Oakley, 3 Lans.
(N. Y.) 34.
43. Owensboro Bank v. Western Bank, 13
Bush (Ky.) 526, 26 Am. Rep. 211; Mummy
r. Haggerty, 15 La. Ann. 268, holding that
acts of the principal will not amount to a
ratification of a contract where they are en
tirely based on the representations of the
agent, who was himself deceived as to the
real existence of the thing which was the
object of the contract.
. Alabama.- Brown v. Bamberger, 110
Ala. 342, 20 So. 114; Burns r. Campbell, 71
Ala. 271; Blevins r. Pope, 7 Ala. 371.
Arizona.-McGlassen r. Tyrrell, 5 Ariz. 51,
44 Pac. 1088.
Arkansas.- Nicklase v. Griffith, 59 Ark.
641, 26 S. W. 381; Lyon v. Tams, 11 Ark.
189.
California-Wagoner v. Silva, 139 Cal.
559, 73 Pac. 433; Dean v. Bassett, 57 Cal.
640.
Colorado.— Dean v. Hipp, 16 Colo. App.
537, 66 Pac. 804; Smyth v. Lynch, 7 Colo.
App. 383, 43 Pac. 670 [reversed on other
grounds in 25 Colo. 103, 54 Pac. 634]; Gau
thier Decorating Co. v. Ham, 3 Colo. App.
559, 34 Pac. 484.
Connecticut.— Shoninger v. Peabody, 57
Conn. 42, 17 Atl. 278, 14 Am. St. Rep. 88, 59
•Conn. 588, 22 Atl. 437; Lester v. Kinne, 37
Conn. 9.
Georgia.- Hardeman v. Ford, 12 Ga. 205.
Illinois.- Bank of Commerce v. Miller, 105
Ill. App. 224.
-
Indiana.--Carter v. Pomeroy, 30 Ind. 438;
Willison v. McKain, 12 Ind. App. 78, 39 N. E.
886.
Iowa.-- Eggleston v. Mason, 84 Iowa 630,
51 N. W. 1; Beebe v. Equitable Mut. Life,
etc., Assoc., 76 Iowa 129, 40 N. W. 122; Rob
erts v. Rumley, 58 Iowa 301, 12 N. W. 323.
Kansas.- Ft. Scott First Nat. Bank v.
Drake, 29 Nan. 311, 44 Am. Rep. 646.
Kentucky.— McDoel v. Ohio Valley Imp.,
etc., Co., 36 S. W. 175, 18 Ky. L. Rep. 294.
Maine.— Morrell v. Dixfield, 30 Me. 157.
Maryland.— Taliaferro v. Baltimore First
Nat. Bank, 71 Ma. 200, 17 Atl. 1036; Bannon
v Warfield, 42 Md. 22.
Massachusetts.- Foote v. Cotting, 195
Mass. 55, 80 N. E. 600; Pierce Co. v. Beers,
190 Mass. 199, 76 N. E. 603; Shepard, etc.,
Lumber Co. v. Eldridge, 171 Mass. 516, 51
N. E. 9, 68 Am. St. Rep. 446, 41 L. R. A.
617; Manning v. Leland, 153 Mass. 510, 27
N. E. 519; Thacher v. Pray, 113 Mass. 291,
18 Am. Rep. 480; Combs r. Scott, 12 Allen
493; Adams r. Bourne, 9 Gray 100.
Michigan.— Wood v. Palmer, 151 Mich. 30,
115 N. W. 242.
Minnesota.-- Jackson v. Badger, 35 Minn.
52, 26 N. W. 908.
Mississippi.- Grouch v. Hazlehurst Lum
ber Co., (1894) 16 So. 496.
Missouri.- Cedar Falls Citizens' Sav.
Bank v. Marr, 129 Mo. App. 26, 107 S. W.
1009.
New Jersey.— Ryle v. Manchester Bldg.,
etc., Assoc., 74 N. J. L. 840, 67 Atl. 87: Lind
ley v. Keim, 54 N. J. Eq. 418, 34 Atl. 1073
[reversing (Ch. 1895) 30 Atl. 1063].
New Mearico.— Kirchner v. Laughlin, 6
N. M. 300, 28 Pac. 505.
New York.— King r. Mackellar, 109 N. Y.
215, 16 N. E. 201; Phillips v. Mackellar, 92
N. Y. 34; Smith v. Tracy, 36 N. Y. 79:
Condit r. Baldwin, 21 N. Y. 219, 78 Am.
Dec. 137; Seymour v. Wyckoff, 10 N. Y. 213:
Larkin r. Radosta, 119 N. Y. App. Div. 515,
104 N. Y. Suppl. 165: Hogue r. Simonson,
94 N. Y. App. Div. 139, 87 N. Y. Suppl.
106.5; Henderhen p. Cook, 66 Barb. 21; Tay
lor v. Hoey, 36 N. Y. Super. Ct. 402 [af
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matters not whether the principal's want of knowledge was due to designed or
undesigned concealment or wilful representation on the part of the agent or his
mere inadvertence, or whether the question arises between the principal and the
agent or as to third persons.45 Where, however, the principal was sufficiently
informed of the facts, he cannot repudiate a ratification because he did not know
the legal effect of the facts.48 If the principal's misapprehension of the facts is
partial, and the contract can be so severed as to enable him to avoid it to the
extent of the mistake, it has been held that the balance of the contract ratified
can be enforced against him.47
(u) Failure to Inquire. In the absence of circumstances sufficient to
put a man of reasonable prudence on inquiry, no duty rests upon a principal to
make any effort to discover whether another is doing unauthorized acts in his
name, and he may assume, until otherwise advised, that his agent will act within
the scope of his authority; and hence a principal's failure to use diligence to make
such discovery is not such negligence as will charge him with constructive knowl
edge of what he might have discovered by such inquiry, and therefore will not
render him liable under a ratification made without such knowledge.48 Knowl
edge is not to be imputed to a principal by reason of the mere fact that he had
reasonable opportunity to acquire such knowledge.49
firmed in 58 X. Y. 677]; Stidham p. Sanford,
36 N. Y. Super. Ct. 341 ; Meserole v. Archer,
3 Bosw. 376; Tallmadge p. Lounsbury, 21
X. Y. Suppl. 908; Sage v. Sherman, Lalor
147.
Xorth Carolina. — Swindell p. Latham, 145
X. C. 144, 58 S. E. 1010; Johnson v. Royster,
88 X. C. 194.
Pennsylvania. — Dalev p. Iselin, 218 Pa. St.
515, 67 Atl. 837; Keefe -. Sholl, 181 Pa. St.
90, 37 Atl. 116; Copeland p. Stoneham Tan
nery Co., 142 Pa. St. 446, 21 Atl. 825.
South Carolina. — Butler P. Haskell, 4 De-
Bauss. Eq. 651.
South Dakota.— Phull V. Xew Birdsall Co.,
15 S. D. 8, 86 X. W. 654.
Tennessee. — Cason v. Cason. 116 Tenn. 173,
93 S. W. 89; Walker v. Walker, 5 Heisk.
425.
Texas. — Commercial, etc., Bank p. Jones,
18 Tex. 811; Suderman-Dolso.i Co. p. Rogers,
(Civ. App. 1907) 104 S. W. 193; Bovd v.
Jacobs, <3Tex. Civ. App. 442, 25 S. W. 681.
Vermont.- — Saville, etc., Co. p. Welch, 58
Vt. 683, 5 Atl. 491; Tovn p. Hendee, 27 Vt.
258; Brown p. Billings, 22 Vt. 9.
Vnited States. — Owings r. Hull. 9 Pet. 607,
9 L. ed. 246; Oshkosh Nat. ilank v. Munger,
95 Fed. 87, 36 C. C. A. 659; Union Switch,
etc., Co. v. Johnson Railroad Signal Co., 61
Fed. 940, to C. C. A. 176; Wheeler p. North
western Sleigh Co., 39 Fed. 347; Rust v.
Eaton. 24 Fed. 830; McClelland r. Whiteley,
15 Fed. 322. 11 Biss. 444.
F.nqland.— T>e.Bussche i'. Alt, 8 Ch. D. 286,
3 Aspin. 384. 47 L. J. Ch. 381. 38 L. T. Rep.
X. S. 370; Lewis r. Reed, 14 L. J. Exch. 295,
13 M. k W. 834.
See 40 Cent, Dig. tit. "Principal and
Agent," S§ 627-633.
45. Lvon r. Tarns. 11 Ark. ISO: Vincent n.
Rather, '31 Tex. 77, 98 Am. Dee. 516; Butter-
worth r. Shannon, 5 Can. L. T. Oec. Xotes
282.
46. Kellev P. Xewhurvport, etc., R. Co., 141
Mass. 496. 6 X. E. 745": Hyatt P. Clark, 118
X. Y. 563, 23 X. E. 891. Compare Brown r.
Rouse, 104 Cal. 672, 38 Pac. 507 (holding
that the fact that a wife, under the mistaken
belief that a note and mortgage executed by
her husband as her agent for money borrowed
by him was binding on her, acquiesced in the
payment of instalments of interest on the
note, does not constitute a ratification of hia
act) ; Dugan v. Lyman, (X. J. Ch. 1892) 23
Atl. 657.
47. Miller p. Sacramento Bd. of Education.
44 Cal. 166 (holding that if a ratification by
a party of an act done in his behalf by an
other without authority be made under a
misapprehension of the full scope of the act.
it is voidable to the extent of the mistake,
and the partv can be relieved pro tanto) ;
Brong P. Spence, 56 Xebr. 638, 77 X. W.
54.
48. Alabama.— Brown v. Bamberger, 110
Ala. 342, 20 So. 114.
Arizona. — Phoenix Valley Bank f. Brown
9 Ariz. 311, 83 Pac. 362.
California.— Ballard v. Nye, (1902) 69
Pac. 481.
Colorado.— Smyth v. Lynch, 7 Colo. App.
383, 43^Pac. 670
'
[reversed on other ground*
in 25 Colo. 103, 54 Pac. 634L
Florida. — Oxford Lake Line p. Pensncola
First Nat. Bank, 40 Fla, 349, 24 So. 480.
Massachusetts.— Combs p. Scott, 12 Allen
493.
Minnesota.— Johnson v. Ogren, 102 Minn.
8, 112 X. W. 894.
Vermont.— White p. Langdon. 30 Vt. 599.
Duty to inquire see infra, I, F, 2, e, (rn>.
49. Phrrnix Valley Bank P. Brown, 9 Ariz.
311, 83 Pac. 362; Sehrt-Patterson Milling
Co. r. nughes. 8 Kan. App. 514, 56 Pac. 143.
Where an agent having unwritten author
ity to make leases of real property executes
a lease for more than three years, the knowl
edge of his principal of the facts that the
tenant is in possession and paying rent and
making trade improvements, unless they were
such as indicated possession under a lease be-
[I
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(ni) Deliberate Ratification. The lack of full knowledge, however,
does not protect a principal who deliberately chooses to act without such knowl
edge, as where, knowing that he is ignorant of some of the facts, he has such
confidence in his agent that he is willing to assume the risk and to ratify the act
without making inquiry for further information than he at the time possesses,50
or where he deliberately ratines without full knowledge under circumstances which
are sufficient to put a reasonable man upon inquiry.''1
f. Ratification in Part. Although a principal has an election either to repudiate
or to ratify an unauthorized act of an agent on his behalf, he cannot ratify in part
yond the agent's authority, is not sufficient
knowledge to work either ratification or es
toppel. Clement v. Young-McShea Amuse
ment Co., 70 N. J. Eq. 077, 67 AtL 82.
50. California.— Ballard v. Nye, 138 Cal.
588, 72 Pac. 150; Pope v. J. K. Armsby Co.,Ill Cal. 159, 43 Pac. 589.
Colorado.— Lynch v. Smith, 25 Colo. 103,
54 Pac. 634 [reversing 7 Colo. App. 383, 43
Pac. 670] ; Higgins v. Armstrong, 9 Colo. 38,
10 Pac. 232.
Florida. — Oxford Lake Line Co. v. Pensa-
cola First Xat. Bank, 40 Fla. 349, 24 So.
480.
Illinois.— Campbell t\ Millar, 84 111. App.
208.
Indiana.— Metzger r. Huntington, 139 Ind.
601, 37 N. E. 1084, 39 N. E. 235.
loua. — Brown v. Webster City, 115 Iowa
611, 88 N. W. 1070.
Massachusetts.— Metcalf v. Williams, 144
Mass. 452, 11 N. E. 700.
Michigan.— Liska V. Lodge, 112 Mich. 635,
71 N. W. 171.
Minnesota.— Ehrmanntraut v. Robinson, 52
Minn. 333, 54 X. W. 188.
Nebraska.— Rank p. Garvev, 66 Nebr. 767,
92 X. W. 1025, 99 N. W. 660!
yew York.— Glor v. Kellv, 166 N. Y.
5S9, ,">9N. E. 1123 [a/firming 49 N. Y. App.
Div. 617, 63 N. Y. Suppl. 339]; Hyatt v.
Clark, 118 X. Y. 503, 23 X. E. 891; Stokes v.
Mackey, 19 X. Y. Suppl. 918, in which it
was said that a principal may, if he chooses,
adopt or ratify his agent's acts without full
information, if his intent to do so be clearly
manifest; that if he hag Biich confidence in
his agent's judgment and fidelity that he is
willing to abide by any reasonable liability
which the agent has honestly and in good
faith assumed to impose on him, he may take
the risk of the agent's act without inquiry
and adopt the whole act.
South Dakota.— Shull v. Xew Birdsall Co.,
IS S. D. S, 86 X. W. 654; Jewell Xursery Co.
r. State, 5 S. D. 023, 59 X. W. 1025.
Virginia. — Anderson v. Creston Land Co.,
Va. 257, 31 S. E. 82; Forbes v. Hagman, 75
Va. 168.
Washington.— Heinzerling v. Agen, 46
Wash. 390, 90 Pac. 202.
England.— Marsh r. Joseph. H897] l Ch.
213. 06 L. J. Ch. 128, 75 L. T. Rep. X. S. 558,
45 Wkly. Re'p. 209; Fitzmaurice r. Baylev,
6 E. & B. 868, 3 Jur. X. S. 264, 26 L. J. Q. B.
114, 88 E. C. L. 868 [reversed on other
grounds in 8 E. k B. 664, 4 Jur. N. S. 506, 27
L. J. Q. B. 143, 92 E. C. L. 664 (af
firmed in 9 H. L. Cas. 78, 6 Jur. X. S. 1215,
3 L. T. Rep. X. S. 69, 8 Wkly. Rep. 750, 11
Eng. Reprint 057)1; Lewis v. Read, 14 L. J.
Exch. 295, 13 M. & W. 834.
See 40 Cent. Dig. tit. " Principal and
Agent," §8 027-033.
51. Arkansas.— Lee v. Kirby, 80 Ark. 300.
97 S. W. 298.
California.— Ballard v. Xye, 138 Cal. 588,
72 Pac. 156; Wilder v. Beede, 119 Cal. 646,
51 Pac. 1083; Pope v. J. K. Armsby Co.,
Ill Cal. 159, 43 Pac. 589.
Florida. — Oxford Lake Line v. Pensacola
First Xat. Bank, 40 Fla. 349, 24 So. 480.
Georgia. — Xew Ebenezer Assoc. t. Gress
Lumber Co., 89 Ga, 125, 14 S. E. 892.
Illinois.— Swisher v. Palmer, 100 III. App.
432.
Iowa.— Tabor State Bank v. Kelly, 109
Iowa 544, 80 X. W. 520.
Massachusetts. — Keller P. Xewburvport,
etc., Horse R. Co., 141 'Mass. 490, 6 X. E.
745; Combs v. Scott. 12 Allen 493.
New York.— Lowenstein v. Mcintosh, 37
Barb. 251.
Where the situation naturally and reason
ably suggests that some inquiry or investiga
tion should be made, and none is made, the
person failing to make it will be deemed in
law possessed of such facts as the inquiry
would have disclosed. Where, therefore, the
agent's whole conduct toward his principal is
suggestive of unfair dealing, he is held by his
ratification, although he was ignorant of im
portant facts. Ballard t'. Xve, 138 Cal. 588,
72 Pac. 156.
Illustrations. —A principal who is informed
of a written contract of purchase made in his
name by one assuming to act as his agent,
and who is requested by the vendor to state
whether the agent had authority to make it
and whether the contract is correct, is put
upon inquiry as to the terms of the contract;
and it is negligence for* him not to take the
precaution to obtain a copy of it from the
vendor before giving him assurance that it
could be carried out, and in such case he
cannot plead want of knowledge of the details
of the contract to prevent the effect of a
ratification implied from such assurance.
Pope t>. J. K. Armsby Co., Ill Cal. 159, 43
Pac. 589. So where a principal receives from
his agent the proceeds of an unauthorized act
with his rsnort or account of the transaction,
he cannot ignorantly or purposely shut his
eyes to means of information within his pos
session and control, and thereby avail him
self of the benefits of the transaction, and
then repudiate it. Johnson !'. Ogren, 102






1258 [81 Cyc] PRINCIPAL AND AGENT
or repudiate in part, but must either repudiate or ratify the whole transaction.0
He cannot ratify that part which is beneficial to himself and reject the remainder;
with the benefits, he must take the burdens.53 Thus a principal cannot ratify a
52. Alabama. — Crawford v. Barkley, 18
Ala. 270.
A rkansas.—Niemever Lumber Co. v. Moore,
jo Ark. 240, 17 S. W. 1028; Kelly v. Carter,
55 Ark. 112, 17 S. W. 700; Daniels !'. Brodie,
54 Ark. 216, 15 S. W. 467, 11 L. R. A.
81.
Georgia.— Dolvin v. American Harrow Co.,
125 Ga. 699, 54 S. E. 700; Bvne v. Hatcher,
75 Ga. 289 ; Mercier v. Copelan, 73 Ga. 636 ;
Southern Express Co. I'. Palmer, 48 Ga. 85;
Hodnett V. l atum, 9 Ga. 70.
Idaho.— Burke Land, etc., Co. V. Wells, 7
Ida. 42, 00 Pac. 87.
Illinois.— Fay V. Slaughter, 194 111. 157, 62
X. K. 592, 88 Am. St. Rep. 148, 56 L. R. A.
.")ti4 [reversing 94 111. App. Ill]; Swisher v.
Palmer, 100 111. App. 432; Nicholson v.
D.mey, 37 111.App. 531.
Imliana.— Adams Express Co. v. Carnahan,
29 Ind. App. 006, 63 N. E. 245, 64 N. E. 647,
94 Am. St. Rep. 279.
loica.— Key v. National L. Ins. Co., 107
Iowa 446, 78 N. W. 08 ; National Imp., etc.,
Co. c. Maiken, 103 Iowa 118, 72 N. W. 431;
Eadie v. Ashbaugh, 44 Iowa 519; Krider v.
Western College, 31 Iowa 547.
Kentucky. — Atkinson v. Howlett, 11 Ky. L.
Rep. 364.
Louisiana. — Boudreaux v. Feibleman. 105
La. 401, 29 So. 881 ; E. O. Standard Milling
Co. v. Flower. 40 La. Ann. 315, 15 So. 10;
Elam v. Carruth, 2 La. Ann. 275.
Minnesota.— Nye v. Swan, 49 Minn. 431,
52 N. W. 39.
Missouri.-— Watson v. Bigelow, 47 Mo. 413
(holding that where an agent borrows money
on the credit of the principal without the
hitter's knowledge or authority, and invests
it in property which the principal afterward
appropriates, the measure of the principal's
liability is the amount borrowed, and not
merely the proceeds of the sale of the prop
erty purchased with the loan) ; Shinn v.
Guyton, etc., Jlule Co., 109 Mo. App. 557, 83
S. W. 1015; Clydesdale Horse Co. v. Bennett,
52 Mo. App. 333; Nichols v. Kern, 32 Mo.
App. I.
Sebraska.— Citizens' State Bank i>. Pence,
59 Nebr. 579, 81 N. W. 623; German Nat.
Bank v. Hastings First Nat. Bank, 59 Nebr.
7, 80 N. W. 48: Martin v. Humphrey, 58
Nebr. 414. 78 N. W. 715.
New York — Elwell v. Chamberlin, 31 N. Y.
611 ; Slocum r. Oilman, 84 Hun 405. 32 N. Y.
Suppl. 297; Tallman v. Kimball, 74 Hun 279,
26 N. Y. Suppl. Sll; Henderhen V. Cook, 60
Barb. 21.
North Carolina. — Patton v. Brittain, 32
N. C. 8.
North Dakota.— Dowagiac Mfg. Co. v. Hel-
lekson, 13 N. D. 257, 100 N. W. 717.
Oregon. — McLeod v. Degpain. 49 Oreg. 536,
90 Pac. 492, 92 Pac. 1088; Coleman v. Stark,
1 Oreg. 115.
- Pennsylvania. — Mundorff v. Wickersham,
63 Pa. St. 87, 3 Am. Rep. 531; Melchcr p.
United Tel., etc., Co., 20 Lane. L. Rev. 401.
Tennessee. — Fort C. Coker, 11 Heisk. 579.
Texas. — Conley v. Columbus Tap R. Co.,
44 Tex. 579 ; Henderson v. San Antonio, etc.,
R. Co., 17 Tex. 500, 07 Am. Dec. 075; His
tory Co. v. Flint, (Civ. App. 1891) 15 S. W.
912.
Vermont.— McClnre r. Briggs, 58 Vt. 82, 2
Atl. 583, 50 Am. Rep. 557 ; Woodward v. Har
low, 28 Vt. 338.
Virginia. — Anderson v. Creston Land Co.,
90 Va. 257, 31 S. E. 82.
West Virginia. — Ruffner v. Hewitt, 7
W. Va. 585.
Uniivd States.— Mason v. Crosby, 16 Fed.
Cas. No. 9,234, 1 Woodb. & M. 342; Wilcocks
v. Phillips, 29 Fed. Cas. No. 17,039, 1 Wall.
Jr. 47.
England.— Smith v. Hodson, 4 T. R 211.
Canada. —Dalton v. Hamilton, 12 N. Brunsw.
423.
See 40 Cent. Dig. tit. " Principal and
Agent," § 656.
53. Colorado.— Moffitt-West Drug Co. v.
Lyneman, 10 Colo. App. 249, 50 Pac. 736.
Illinois.— Henderson t;. Cummings, 44 111.
325; Swisher v. Palmer, 100 III. App. 432.
Indiana.— Johnson l>.Hoover, 72 Ind. 395;
Judah t-. Vincennes University, 16 Ind. 56.
Iowa.— Deering v. Orundv County Nat
Bank, 81 Iowa 222, 46 N. W. 1117.
Kansas.— McKinstrv v. Citizens' Bank, 57
Kan. 279, 46 Pac. 302; Wells r. Hickox, 1
Kan. App. 485, 40 Pac. 821.
A'<ntucky.— Elizabethtown Milling, etc.,
Co. r. Elizabethtown Milling Co., 13 Kv. L-
Rep. 96.
Louisiana. — Dupre v. Splane, 10 La. 51.
Michigan.— Dodge v. Tullock. 110 Mich.
480, 68 N. W. 239; Bacon v. Johnson. 56
Mich. 182, 22 N. W. 276; Eberts r. Selovcr,
44 Mich. 519, 7 N. W. 225, 33 Am. Rep. 278.
Missouri. —.U. S. Mortgage, etc., Co. »
Crutcher, 109 Mo. 444, 69 S. W. 380.
Nebraska.— Warder, etc., Co. v. Mvers. 70
Nebr. 15, 1)6 N. W. 992; Hinman c. F. C.
Austin Mfg. Co., 65 Nebr. 187, 90 N W.
934 ; Hall /;. Hopper, 64 Nebr. 033, 90 N. W.
549; Citizens' State Bank v. Pence, 59 Nebr.
579, 81 N. W. 023; Martin »\ Humphrey. 58
Nebr. 414, 78 N. W. 715; U. S. School-Fur
niture Co. v. Lancaster County School Diet.
No. 87, 56 Nebr. 045, 77 N. W. 62 : Rogers
c. Enipkie Hardware Co., 24 Nebr. 653. 39
N. W. 844.
New Hampshire.— Warren v. Haves. 74
N. H. 355, 68 Atl. 193; Tasker v. Kenton Ins.
Co., 59 N. H. 438.
Ifew York.— Sultan v. Bailey, 85 N. T.
Suppl. 332.
North Carolina. —Rudasill v. Falls, 92 N. C.
222.
Oreaon. — McLeod v. Despain. 49 Oreg. 536,
90 Pac. 492, 92 Pac. 1088; La Grande Nat.
Bank v. Blum, 27 Oreg. 215, 41 Pac. 659.
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contract made for him by an agent without also ratifying and becoming bound by
the terms and conditions, although unauthorized, upon which it was made; M or
without ratifying the representations and warranties,55 and all other instrumen
talities employed by the agent as an inducement to bring about the contract.56
Accordingly a ratification with full knowledge of part of a transaction in general
Pennsylvania.— Wheeler, etc., Mfg. Co. V.
Aughev, 144 Pa. St. 398, 22 Atl. 667, 27 Am.
St. Rep. 638; Mundorff v. Wickershani, 63
Pa. St. 87, 3 Am. Rep. 531.
Tennessee.— Gaudelupo, etc., Min. Co. V.
Keatty, (1886) 1 S. W. 348; Seago v. Martin,
6 Heisk. 308.
Texas.— Anderson v. Walker, (Civ. App.
1S99) 49 S. W. 937.
Haft.— Shafer P. Russell, 28 Utah 444, 79
Pac. 559.
West Virginia. — Cumlierland Third Nat.
Bank P. Laboringman's Mercantile, etc., Co.,
at) \V. Va. 446, 49 S. E. 544. ,
United Mates.— Stark r. Starr, 94 TJ. S.
477, 24 L. ed. 276 [a/firming 22 Fed. Cas. No.
13,317, 2 Savvy. 603] ; Foster v. Swasey, 0
Fed. Cas. No. 4,984, 2 Woodb. & M. 217.
Canada. — Dalton v. Hamilton, 12 N.
Brunsw. 423.
See 40 Cent. Dig. tit. " Principal and
Agent," § 656. And see infra, I, F, 3, c,
(to), (iv).
54. Iowa.— Casady p. Manchester F. Ins.
Co., 109 Iowa 539, 80 N. W. 521.
Kansas.— Babcock v. Dtfnrd, 14 Kan. 408;
Wells v. Hickox, 1 Kan. App. 485, 40 Pac.
821.
Maine. — Wood v. Finson, 89 Me. 459, 36
Atl. 911; Billings v. Mason. 80 Me. 490, 15
Atl. 59.
Michigan.— Eberts v. Selover, 44 Mich.
519. 7 N. W. 225, 38 Am. Rep. 278.
Missouri. — Nichols p. Kern, 32 Mo. App. 1.
yew York.— Crigler v. Bedell, 4 N. Y.
Suppl. 653; Gates p. Green, 4 Paige 355, 27
Am. Dec. 68.
Pennsylvania.— Mundorff v. Wiekersham,
63 Pa. St. 87, 3 Am. Rep. 531.
Texas. — Mever P. Smith, 3 Tex. Civ. App.
37, 21 S. W. 995.
Vermont.— Newell v. Hurlburt, 2 Vt.
351.
Wisconsin.— Kickland v. Menasha Wooden-
Ware Co., 68 Wis. 34, 31 N. W. 471, 60 Am.
Rep. 831; Paine v. Wilcox. 16 Wis. 202.
Canada.—Creighton v. Janes, 40 U. C. Q. B.
372.
See 40 Cent. Dig. tit. "Principal and
Agent," § 657.
55. Alabama.— Holman P. Calhoun, (1906)
40 So. 356; Philips, etc., Mfg. Co. t>.Wild,
144 Ala. 545. 39 So. 359; Williamson v.
Tyson, 105 Ala. 644, 17 So. 336.
'Florida. — Croom v. Swann, 1 Fla. 246.
Georgia. — Dolvin v. American Harrow Co.,
125 Oa. 699, 54 S. E. 700.
Illinois.— Cochran v. Chitwood, 59 111. 53.
Imea.— Blaess v. Nichols, etc., Co., 115
Iowa 373, 88 N. W. 829; Higbee r. Trum-
bftner, 112 Iowa 74, 83 N. W. 812; Key v.
National L. Ins. Co., 107 Iowa 446, 78 V W.
68.
Kansas.— Loomis Milling Co. V. Vawter, 8
Kan. App. 437, 57 Pac. 43.
Maryland. — Swatara R. Co. t'. Brune, C
Gill 41.
Michigan.— Busch v. Wilcox, 82 Mich. 315,
40 N. W. 940, 47 N. W. 328, 21 Am. St. Rep.
563.
Nebraska.— Leavitt v. Sizer, 35 Nebr. 80,
52 N. W. 832 ; Esterly Harvesting Mach. Co.
p. Frolkey, 34 Nebr. 110, 51 N. W. 594;
McKeighan V. Hopkins, 19 Nebr. 33, 26 N. W.
614.
New York.— Crans v. Hunter, 28 N. Y.
389; Murray v. Sweasv, 69 N. Y. App. Div.
45, 74 N. Y. Suppl. 543.
Ohio.— State v. Perry, Wright 663. hold
ing that where one acting without authority
obtains a contract for another by fraud, if
the other takes the contract he adopts the
agency, and is chargeable with the fraud as
to the contract.
Pennsylvania. — American Buttonhole Over-
seaming, etc., Mach. Co. r. Maurer, ( 1887 )
10 Atl. 762; Jones r. National Bklg. Assoc.,
94 Pa. St. 215; Rheinstrom t\ Elk Rrewing
Co., 28 Pa. Super. Ct. 519; Chicago Cottage
Organ Co. v. McManignl, 8 Pa. Super. Ct.
632.
South Dakota.— Union Trust Co. P. Phil
lips, 7 S. D. 225, 63 N. W. 903.
Texas. — American Nat. Bank v. Crnger. 01
Tex. 440. 44 S. W. 278; Pioneer Sav.. etc..
Assoc. v. Baumann, (Civ. App. 1900) 58
S. W. 49.
West Virginia. — Honaker v. Pocatalico
Dist. Bd. of Education. 42 W. Va. 170, 24
S. E. 544, 57 Am. St. Rep. 847, 32 L. R. A.
413; Lane r. Black, 21 W. Va. 617.
Wisconsin.— Aultman Co. v. MeDonough.
110 Wis. 263, 85 N. W. 980; Gunther r. Ull
rich, 82 Wis. 220, 52 N. W. 88, 33 Am. St.
Rep. 32 : Morse p. Ryan. 26 Wis. 356.
United States.— Doggett i\ Emerson, 7
Fed. Cas. No. 3,960, 3 Story 700.
See 40 Cent. Dig. tit. "Principal and
Agent," § 858. And see infra. I, F, 4, d;III, F, 1. a. (II).
But see Black River Sav. Bank P. Edwards.
10 Gray (Mass.) 387, in which it was held
that the adoption of a note obtained by an
agent within his authority does not include
the adoption of a fraudulent agreement or
understanding between the agent and the
other party, beyond the line of the agent's
authority.
56. D'. M. Osborn Co. p. Jordan, 52 Nebr.
465, 72 N. W. 479; Rogers v. Empkie Hard
ware Co., 24 Nebr. 653, 39 N. W. 844; Mc
Keighan v. Hopkins, 19 Nebr. 33, 26 N. W.
614; New England Mortg. Security Co. p.
Henderson, 13 Nebr. 574, 14 N. W. 519;
Smith v. Barnard, 148 N. Y. 420, 42 N. E.
1054; Elwell p. Chamberlin, 81 N. Y. 611.
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operates as a ratification of the whole.57 But this latter rule does not apply to
different and independent transactions; and in the absence of other evidence of
ratification, the mere ratification by a principal of previous acts of an agent is not
conclusive of the ratification of later similar acts, and will not prevent the princi
pal from rejecting them if he so elects.58
g. Necessity of New Consideration. Since ratification is equivalent to prior
authority,59 the original contract after ratification and by force of the ratification
alone becomes the contract of the parties as though it had in the first instance
been made by the agent with authority; and hence no consideration other than
that inuring to the principal from the original contract is necessary to support a
ratification."0
h. Necessity of Intention to Ratify. A ratification of the unauthorized act of
an agent or of a stranger who assumes to act as such must be found in the intention
of the principal, either express or implied, to ratify.61 If that intention cannot be
shown no ratification can be held to have been established.63 But in most cases it
is this intention as.manifested by the principal's acts and statements, rather than
by his professions as to ratification, that must determine whether the principal had
a legal intent to ratify; 63 and the circumstances may be such that the law will
recognize a constructive intention to ratify where none was actually intended."
3. Manner of Ratification — a. In General. Ratification proceeds upon the
57. Arkansas. — Daniels v. Brodie, 54 Ark.
210, 15 S. W. 467, 11 L. R. A. 81.
Georgia. — Ingraham r. Barber, 72 Ga. 158.
Iowa.— Des Moines Nat. Bank v. Meredith,
114 Iowa 9, 86 X. VV. 40; Krider v. Western
College, 31 Iowa 547.
Minnesota.— King v. Franklin Lumber Co.,
80 Minn. 274, 83 N. VV. 170.
Nebraska.— German Nat. Bank v. Hastings
First Nat. Bank, 59 Nebr. 7, 80 N. W. 48.
Pennsylvania. —Anderson t\ National Surety
Co.. 196' Pa. St. 288, 46 Atl. 306.
Vermont.— McClure v. Briggs, 58 Vt. 82, 2
Atl. 583, 56 Am. Rep. 557.
United States — Gaines v. Miller, 111 U.S.
395, 4 S. Ct. 426, 28 L. cd. 466.
England.— Rodmcll v. Eden, 1 F. & F. 542.
See 40 Cent. Dig. tit. " Principal and
Agent," § 656; and infra, I, F, 3, c, (I).
58. Burlington, etc., R. Co. v. Sherwood, 62
Iowa 309, 17 N. VV. 564 (holding that where
the owner of lands reserves the right to pass
upon sales thereof made by his agent, his
adoption of a number of sales will not pre
vent him from rejecting others) ; Forsyth v.
Day, 41 Me. 382; Todd e. Bishop, 136 Mass.
386 (holding that one for whom an agent
buys or sells stock does not necessarily, by
receiving the profits of one transaction, ratify
another which resulted in loss).
59. See infra, I, F, 4.
60. A labama. —Montgomery v. Crossthwait,
90 Ala. 553, 8 So. 498, 24 Am. St. Rep. 832,
12 L. R. A. 140.
(Colorado. — Smyth v. Lynch, 7 Colo. App.
383, 43 Pac. 070 [reversed on other grounds
in 25 Colo. 103, 54 Pac. 634].
Missouri. — Trenton First Nat. Bank v.
Gay. 03 Mo. 33, 21 Am. Rep. 430.
New Hampshire.— Grant r. Beard, 50 N. E.
129. holding that a suit to enforce the obliga
tion of a party ratifying an act of one assum
ing to be an agent is, to all intents and pur
poses, a suit founded upon the original con-
tract, and not upon the a^t of ratification,
and no new consideration in support thereof
is necessary.
New York.— Commercial Bank v. Warren,
15 N. Y. 577.
Pennsylvania. — Garrett t>. Gonter, 42 Pa.
St. 143.
Tennessee. — Fitzpatrick v. Caperton Cove
School Tract Corn'rs, 7 Ilumphr. 224, 46 Am.
Dec. 76.
61. Goodwin v. East Hartford, 70 Conn. 18,
38 Atl. 876; Brown V. Henry, 172 Mass. 559,
52 N. E. 1073; St. Louis Gunning Advertis
ing Co. v. Wanamaker, 115 Mo. App. 270. 90
S. VV. 737 : Merritt v. Bissell, 155 N. Y. 396,
50 X. E. 280 [reversing 84 Hun 194, 32 N. Y.
Suppl. 559]. And see infra, I, F, 3, b; I,
F, 3, c, (I).
62. Moncheux v. Mistrot, 22 La. Ann.
421; Merritt v. Bissell, 155 N. Y. 396. 50
N. E. 280 [reversing 84 Hun 194, 32 N. Y.
Suppl. 559].
63. Forsyth v. Day, 46 Me. 176; St. Louis
Gunning Advertising Co. v. Wanamaker. 115
Mo. App. 270, 90 S. W. 737; Oregon R, Co.
v. Oregon, R., etc., Co., 28 Fed. 505.
64. Smith v. Fletcher, 75 Minn. 189, 77
N. VV7.800 (in which it was said that ratifi
cation, like authorization, is generally the
creature of intent; but that that intent may
often be presumed by the law from the con
duct of the party, and that presumption may
be conclusive, even against the actual inten
tion of the party, where his conduct has been
such that it would be inequitable to others to
permit him to assert that he had not ratified
the unauthorized act of his agent) ; St. Louis
Gunning Advertising Co. v. Wanamaker. 115
Mo. App. 270, 90 S. W. 737; Hazard r.
Spears, 2 Abb. Dec. (N. Y.) 353, 4 Keyes
469 (holding that to constitute the conver
sation and acts of the principal with a knowl
edge of the facts a ratification, it is not
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theory that there was no previous authority," and acts as a substitute for such
authority." Accordingly the general rule is that whatever form of appointment
would have been sufficient to clothe the agent with original authority to do the
act will be sufficient to clothe him with authority by ratification," and conversely
that wherever the law requires a particular mode of authorization there can be no
valid ratification except in the same manner." So except where a particular
form of authorization would have been necessary, no particular formality is essen
tial to constitute a ratification,” which may be either express or implied,” or in
writing or by parol." If
,
however, the original authority must have been given
in writing the ratification to be valid must also be in writing,” and the same prin
ciple applies to acts which could be authorized by a municipality only by ordi
nance,” o
r by a corporation only by resolution or vote.” The general rule also is
that if the authority must have been under seal the ratification also must be under
seal; " but an exception to this rule has been made in the case of a ratification by
one partner o
f
a deed executed by another partner for the partnership,” and in




f partnership.” In any case it is the nature of the
plated o
r not); Bement v. Armstrong, (Tenn.
Ch. App. 1896) 39 S.W. 899.
65. Ballard v. Nye, 138 Cal. 588, 72 Pac.








66. Ballard v. Nye, 138 Cal. 588, 72 Pac.
156; Kraft v. Wilson, (Cal. 1894) 37 Pac.
790; Ralphs v. Hensler, 97 Cal. 296, 32 Pac.
243; Grant v. Beard, 50 N. H. 129; Daugh
ters o
f
American Revolution v. Schenley, 204
Pa. St. 584, 54 Atl. 370. And see supra,




67. Lynch v. Smyth, 25 Colo. 103, 54 Pac.
634 [reversing 7 Colo. App. 383, 43 Pac.
670]; Goode v. Rawlins, 44 Ga. 593.
68. Borel v. Rollins, 30 Cal. 408; Mc
Cracken v. San Francisco, 16 Cal. 591; Des
patch Line o
f







7 Am. Dec. 203; Long r. Poth,
1












, 69. Lynch r. Smyth, 25 Colo. 103, 54 Pac.
634 1reversing 7 Colo. App. 383, 43 Pac.
670); Garrett v. Gonter, 42 Pa. St. 143.
70. Taylor v. Agricultural, etc., Assoc., 68
Ala. 229; Ballard r. Nye, 138 Cal. 588, 72
Pac. 156; Byrne v. Doughty, 13 Ga. 46;
Evans v. Buckner, 1 Heisk. (Tenn.) 291;
Bement r. Armstrong, (Tenn. Ch. App. 1896)
39 S







A parol contract may be ratified by an ex






r by silence when the
arty in good faith ought to speak. Grant r.
ard, 50 N. H. 129.
71. Goode v. Rawlins, 44 Ga. 593; Newton
v
. Bronson, 13 N. Y. 587, 67 Am. Dec. 89:
Murphy v. Renkert, 12 Heisk. (Tenn.)
397
72. California.- Borderre v. Den, 106 Cal.
594, 39 Pac. 946.
Kentucky.— Riggan v. Crain, 86 Ky. 249,
5 S
.
W. 561, 9 Ky. I. Rep. 528; Ragan v.
Chenault, 78 Ky. 545.
Minnesota.-Judd v. Arnold, 31 Minn. 430,
18 N. W. 151.





205, 37 Am. Dec. 203.
New York.- Long v. Poth, 16 Misc. 85, 37
N. Y
. Suppl. 670.




99, 76 N. W. 1047.






Cent. Dig. tit. “Principal and*º, §§ 624, 625.
3
.
McCracken v. San Francisco, 16 Cal.
591. And see MUNICIPAL CORPORATIONS, 28
Cyc. 676.
74. Blood r. La Serena Land, etc., Co., 113
Ca). 221, 41 Pac. 1017, 45 Pac. 252; Despatch
Line o
f





Tio Ns, 10 Cyc. 1069 et seq.
75. California.- Borel v. Rollins, 30 Cal.
408.
Georgia.-McCalla v. American Freehold




Pollard v. Gibbs, 55 Ga. 45.
Illinois.-Ingraham r. Edwards, 64 Ill.
526; Bragg v. Fessenden, 11 Ill. 544.
Maine.— Heath v. Nutter, 50 Me. 378;
Spofford v. Hobbs, 29 Me. 148, 48 Am. Dec.
521; Stetson v. Patten, 2 Me. 358, 11 Am.
Dec. 111.











North Carolina.- Davenport v. Sleight, 19
N. C
. 381, 3
1 Am. Dec. 420.
Pennsylvania.-Bellas r. Hays, 5 Serg. & R
.
427, 9 Am. Dec. 385.
Tennessee.—Cain v. Heard, 1 Coldw. 163;
Smith v. Dickinson, 6 Humphr. 261, 44 Am.
Dec. 306.
Teacas.- Skirvin v. O'Brien, 43 Tex. Civ.
App. 1, 95 S. W. 696.
See 4
0
Cent. Dig. tit. “Principal and
Agent,” $ 625.
76. Haynes v. Seachrest, 13 Iowa 455; Swan
v
. Stedman, 4 Metc. (Mass.) 548; Cady v.
Shepherd, 11 Pick. (Mass.) 400, 22 Am. Dec.
379. And see PARTNERs HIP, 30 Cyc. 486.
77. Holbrook v. Chamberlain, 116 Mass.
155, 1
7 Am. Rep. 146; McIntyre v. Park, 11
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authorization necessary, and not that of the act done by the agent, "which deter
mines the necessary form of ratification; 78 and if written authority was not neces
sary a contract in writing may be ratified by parol,79 or impliedly by subsequent
recognition or acquiescence,80 although it was one which necessarily must have
been in writing; 81 and if a seal was not essential to the validity of an instrument,
the fact that one was attached by the agent does not make a ratification under
seal necessary.82 A ratification not under seal of an instrument to which a seal
has been unnecessarily attached does not, however, render it effective as a sealed
instrument,83 but does make it effective as a simple contract not under seal.84 The
principal may be estopped by his acts and conduct to deny the authority of an
agent, although there is no valid ratification by reason of the fact that in the
particular case a particular form of ratification was necessary; 85 but unless the
facts are sufficient to constitute an estoppel the general rule applies that the
ratification must be in such a form as would be good as a prior authorization. *"
b. Express. A ratification in express terms and with knowledge of the facts
where the court said : " However this may be
elsewhere, by the law of Massachusetts such
instrument may be ratified by parol. . . .
The cases in which this doctrine has been
adjudged were those in which one partner,
without the previous authority of his co
partners, executed a deed in the name of the
firm. But we do not perceive any reason for
confining the doctrine to that class of cases."
78. Despatch Line of Packets v. Bellamy
Mfg. Co., 12 N. IT. 205, 37 Am. Dec. 203;
Newton v. Bronson, 13 X. Y. 587, 07 Am. Dec.
Si).
79. Goetz v. Goldbaum, (Cal. 1894) 37 Pac.
646; Bless v. Jenkins, 129 Mo. 047, 31 S. W.
938; Newton P. Bronson, 13 N. Y. 587, 67
Am. Dec. 89; Jenkins v. Mayer, 13 Fed. Cas.
No. 7,272, 2 Biss. 303, 3 Nat. Bankr. Reg.
776.
80. Emerson v. Coggsvvell, 16 Me. 77; Goss
v. Stevens, 32 Minn. 472, 21 N. W. 549.
81. Newton P. Bronson, 13 N. Y. 587, 67
Am. Dec. 89.
82. Colorado.— Lvnch v. Smyth, 25 Colo.
103, 54 Pac. 634 [reversing 7 Colo. App. 383,
43 Pac. 070].
Michigan.— Hammond v. Hannin, 21 Mich.
374, 4 Am. Rep. 490.
Mississippi. — Adams V. Power, 52 Miss.
828.
Missouri. — Bless p. Jenkins, 129 Mo. 647,
31 S. W. 938; Shuetze V. Bailey, 40 Mo. 69.
yew Hampshire.—Despatch Line of Packets
v. Bellamv Mfg. Co., 12 N. H. 205, 37 Am.
Dec. 203.
South Carolina. — State v. Spartanburg,
etc., R. Co., 8 S. C. 129.
Texas.— Rutherford r. Montgomery, 14 Tex.
Civ. App. 319, 37 S. W. 025.
United States.— Jenkins r. Maver, 13 Fed.
Cas. No. 7.272, 2 Biss. 303, 3 Nat. Bankr.
Reg. 776.
See 40 Cent. Dig. tit. " Principal and
Agent," § 6-25.
Contra.—Pollard v. Gibbs, 56 Ga. 45 ; Hayes
v. Atlanta, 1 Ga. App. 25, 57 S. E. 1087.
In Texas it is held that a seal is not essen
tial to the validity of a deed, and therefore
that the unauthorized execution of a deed
need not be ratified under seal (Rutherford
f». Montgomery, 14 Tex. Civ. App. 319. 37
S. W. 625), but that the ratification must be
in writing (Zimpelman v. Keating, 72 Tex.
31S, 12 S. W. 177).
83. Despatch Line of Packets v. Bellamv
Mfg. Co., 12 N. H. 205, 37 Am. Dec. 203,
holding that a parol ratification of a mort
gage executed by an agent under seal, cover
ing both real and personal property, is inef
fective as to the realty, but makes the mort
gage effective as to the personalty, since a
seal is not essential to the validity of a mort
gage of personal property. See also In-
graham v. Edwards, 64 III. 52G. holding that
if the instrument is accepted as a sealed in
strument, and action is brought upon it as
such instead of in assumpsit where it might
have been offered and regarded as a simple
contract, parol ratification is not sufficient,
although the seal was unnecessary.
84. Bless v. Jenkins, 1?9 Mo. 6*47, 31 S. W.
938; Shuetze' v. Bailey, 40 Mo. 69; Despatch
Line of Packets v. Beliamv Mfg. Co., 12 X. H.
205, 37 Am. Dec. 203.
85. Borel v. Rollins, 30 Cal. 408. See also
Judd v. Arnold, 31 Minn. 430, 18 N. \V. 151:
Hawkins v. McGroarty, 110 Mo. 546, 19 S. \V.
830.
Where a person enters into possession of
land under a sealed lease executed by an agent
without authority under seal, and pavs an
instalment of rent in pursuance of the con
tract, he cannot subsequently deny the agent's
authoritv. Vanderbilt v. Persse, 3 E. D.
Smith (X. Y.) 428.
86. Georgia.— McCalla p. American Free
hold Land Mortg. Co., 90 Ga. 113, 15 S. E.
087.
Michigan. — Palmer v. Williams, 24 Alien.
328.
Minnesota.— Judd p. Arnold. 31 Minn. 430v
18 N. W. 151.
Missouri. — Hawkins v. McGroartv, 110 Mo.
546, 19 S. W. 830.
Xorth Dakota.— Morris p. Ewing, 8 X. D.
99, 76 X. W. 1047.
Texas.— Zimpelman v. Keating, 72 Tex.
318. 12 S. W. 177.
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of what an agent has done is of course equivalent to a prior authority.87 Whether
such express ratification must be in writing or under seal depends upon the prin
ciples above stated,88 and unless a different mode of authorization would have
been necessary an express ratification may be oral.80 So also it is not necessaiy
that the principal should state in express terms that he ratifies the act,, but it is
sufficient if what he has stated or written shows that such was his intention,90 as
when with a knowledge of the facts he states on being informed of what has been
done that it is " all right," 81 or where goods have been purchased by an agent in
his name he states on being presented with the bill or informed of the transaction
that he will pay for them.02 There may also be a ratification by means of an
express authority given subsequent to the act but dated so as to appear to be prior
thereto,03 or by the admissions in an answer in a suit involving the transaction in
question 01or the property affected thereby.95 An express ratification of what an
agent may have done under a power of attorney is held to be no broader than the
power; 98 and a writing alleged to be a ratification will be strictly limited to the
purposes therein expressed, both in determining whether it amounts to a ratifica
tion 07 and in deciding whether it is broad enough to cover the acts claimed to be
therein ratified; 98 but a qualification or condition in an express ratification should
not be so construed as to defeat the necessary legal effect of what has been expressly
ratified.00
c. Implied — (i) In General. Ratification of the acts of an agent need not
in most cases be express, but may be implied from the acts and conduct of the
principal,1 and generally speaking a ratification may be implied from any acts or
87. Riggan v. Crain, 80 Ky. 249, 5 S. W.
561, 9 Ky. L. Rep. 528; Utica First Nat.
Bank r. Ballou, 49 N. Y. 156. And see
infra, I, F, 4, a.
88. See supra, I, F, 3, a.
89. Goode v. Rawlins, 44 Ga. 593; Grant v.
Beard, 50 N. H. 129; Utica First Nat. Bank
v. Ballou, 49 N. Y. 155.
90. Iowa.— Chamberlain v. Robertson, 31
Iowa 408.
.Vci(> York.— Tummonds v. Moody, 3 N. Y.
Suppl. 714.
Rhode Island.— Thurston v. James, 6 R. I.
103.
Texas. — Garrett v. Josev, 44 Tex. Civ. App.
1, 97 S. W. 139.
Vermont.— Burgess v. Harris, 47 Vt. 322.
Sec 40 Cent. Dig. tit. " Principal and
Agent." § 624.
91. Tummonds v. Moody, 3 N. Y. Suppl.
714; Brown v. Wilson, 45 S. C. 519, 23 S. E.
030. 55 Am. St. Rep. 779.
92. Watson v. Grav, 4 Abb. Dec. (N. Y.)
540, 4 Keyes 385; Burgess i>.Harris, 47 Vt.
322.
93. Milliken v. Coombs, 1 Me. 343, 10 Am.
Dec. 70. And see infra, I, F, 3, c. (v ) .
94. Stoney w. Shultz, 1 Hill Eq. (S. C.)
465, 27 Am. Dec. 429.
95. Donason v. Barbero, 230 HI. 138, 82
N. E. 620, holding that where, after the exe
cution of a deed with a blank for the name of
the grantee, the grantor's agent inserted the
name of a grantee without authority, such
act was ratified by the grantor's appearance
in a subsequent suit for partition of the land
and disclaiming any interest therein, the com
plaint having alleged a conveyance of the land
to the grantee by such deed.
96. Hunter v. Sacramento Vallev Beet
Sugar Co., 11 Fed. 15, 7 Sawy. 498.
97. Landt V. Schneider, 31 Mont. 15, 77
Pac. 307; Riley v. Grant, 10 S. D. 553, 94
N. W. 427.
98. Hunter v. Sacramento Valley Beet
Sugar Co., 11 Fed. 15, 7 Sawy. 498.
99. Scranton v. Deuiere, 0 Ga. 92, holding
that where a warrant of attorney was exe
cuted under a rule of court to confirm an
appeal entered by an agent of the party to
the suit, reciting that it was " hereby rati
fying and confirming all that my said attor
ney has done, or may hereafter do, in my
name, in the premises, without incurring costs
to me," the condition as to costs should be
construed as relating only to another or
greater amount of costs than was legally inci
dent to entering the appeal, and that such
entry being expressly ratified, the principal
would be bound for all costs necessarily inci
dent thereto, notwithstanding the qualifica
tion in the warrant of attorney.
1. Alabama.— Taylor v. West Alabama Ag
ricultural, etc.. Assoc., 68 Ala. 229.
Arkansas.— Whitehead v. Wells, 29 Ark.
99.
California.— Ballard v. Nye, 138 Cal. 588,
72 Pac. 156, (1902) 69 Pac. 481; Pope v. J. K.
Armsbv Co., Ill Cal. 159, 43 Pac. 589; Kraft
v. Wilson, (1S94) 37 Pac. 790; Fraser v. San
Francisco Bridge Co., 103 Cal. 79, 36 Pac.
10.17.
Colorado.— Jenet v. Albers, 7 Colo. App.
271, 43 Pac. 452.
Connecticut.— Duncan v. Kearnev, 72 Conn.
585, 45 Atl. 358; Church r. Sterling, 16 Conn.
388.
Oeoraia. — Cook v. Buchanan, 86 Ga. 760,
13 S. E. 83; Bvrne v. Doughty. 13 Ga. 40;
Bush v. Fourch'er, 3 Ga. App. 43, 59 S. E.
459.
Illinois.— Connett v. Chicago, 114 ID. 233,
[I
,
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conduct on the part of the principal reasonably tending to show such an intention
on the part of the principal to ratify the acts or transactions of the alleged agent,'
particularly where his conduct is inconsistent with any other intention,3 or where it
appears that he has repeatedly recognized and approved similar acts done by the
agent.4 So a ratification may be implied where the principal has earned out or
offered to perform a part of an unauthorized agreement with knowledge of the whole/
29 N. E. 280; Searing v. Butler, 69 111. 575;
Joseph Wolf Co. v. Bank of Commerce, 107
III. App. 58; Campbell p. Millar, 84 111.App.
208.
Iowa.— Burlington, etc., R. Co. e. Colum
bus Junction, 104 Iowa 110, 73 N. W. 501.
Kentucky. — Luttrell v. East Tennessee Tel.
Co., 86 S. W. 1124, 27 Ky. L. Rep. 872.
Louisiana. — Bogel v. Teutonia Nat. Bank,
28 La. Ann. 953; Szymanski p. Plassan, 20
La. Ann. 90, 98 Am. Dec. 382; Merritt p.
Wright, 19 La. Ann. 91; Warneken P. Mar-
chand. 18 La. Ann. 147; Flower p. Jones, 7
Mart. N. S. 140.
Maryland. — Maddux v. Bevan, 39 Md.
485.
Massachusetts.— Barnes v. Boardman, 149
Mass. 106, 21 N. E. 308, 3 L. R. A. 785;
Boynton v. Turner, 13 Mass. 391; Clement !'.
Jones, 12 Mass. 60.
Missouri. — Clydesdale Horse Co. v. Ben
nett, 52 Mo. App. 333.
New Hampshire.— Hoit v. Cooper, 41 N. H.Ill; Hatch v. Taylor, 10 N. H. 538.
New York.— Harnett P. Garvey, 36 N. Y.
Super. Ct. 326 ; Wilmot P. Richardson, 6 Duer
328; Appelbaum v. Galewski, 34 Misc. 281,
i 60 N. Y. Suppl. 636; Codwise p. Hacker, 1'
Cai. 526; Day p. Perkins. 2 Sandf. Ch. 359.
Oklahoma.— Fant p. Campbell, 8 Okla. 586,
58 Pac. 741.
Pennsylvania. — Cake's Appeal, 110 Pa. St.
65. 20 Atl. 415.
Tennessee. — Evans v. Buckner, 1 Heisk.
291.
Texas. — Ransom v. Alexander, 31 Tex. 443.
West Virginia. — Currv P. Hale, 15 W. Va.
867.
Wisconsin .— Plumer p. Wausau Boom Co.,
49 Wis. 449, 5 N. W. 232.
United States. — -Etna Indemnity Co. v.
Ladd, 135 Fed. 6.36. 68 C. C. A. 274; Farm
ers' L. & T. Co. i'. Toledo, etc., R. Co., 67 Fed.
49; U. S. p. Turner, 28 Fed. Cas. No. 16,547,
2 Bond 379.
Canada.— Pettigrew p. Doyle, 17 U. C. C. P.
34.
See 40 Cent. Dig. tit. " Principal and
Agent." $ 636.
Ratification by corporation.—A ratification
of acts of an agent of a corporation may be
implied from an adoption or recognition of
such acts by the corporation. Detroit v.
Jackson. 1 Dougl. (Mich.) 106; Holmes c.
Kansas City Bd. of Trade, 81 Mo. 137. And
sec Corporations, 10 Cyc. 1076 et seq.
2. California.— Kraft v. Wilson, (1894) 37
Pac. 790.
Georgia.— Byrne v. Doughty, 13 Ga. 46.
Massachusetts.— Beacon Trust Co. v.
Souther, 183 Mass. 413, 67 N. E. 345.
Minnesota.— Dana v. Turlay, 38 Minn. 106,
35 N. W. 860; Goss v. Stevens, 32 Minn. 472,
21 N. W. 549; Minor v. Willoughby, 3 Minn.
225.
Nebraska.— Prine v. Syverson, 37 Nebn
860, 50 N. W. 714.
New York.— Keeler v. Salisbury, 33 X. V.
648; Codwise v. Hacker, 1 Cai. 526.
Tennessee. — Evans v. Buckner, 1 Heisk.
291.
See 40 Cent. Dig. tit. "Principal and
Agent," § 636.
3. Taylor v. West Alabama Agricultural,
etc., Assoc., 68 Ala. 229; Kraft v. Wilson,
(Cai. 1894) 37 Pac. 790; Mathews c. Gilliss,
1 Iowa 242; Star v. Stark, 22 Fed. Cas. No.
13,317, 2 Sawy. 603 [affirmed in 94 U. S.
477, 24 L. ed. 276].
4. Alabama.— Tabler v. Sheffield Land, etc.,
Co., 87 Ala. 305, 6 So. 196.
California. — Quinn v. Dresbach, 75 Cai.
159, 16 Pac. 762, 7 Am. St. Rep. 138.
Colorado.— Robert E. Lee Silver Min. Co.
v. Englebach, 18 Colo. 106, 31 Pac. 771;
Witcher v. Gibson, 15 Colo. App. 163, 61
Pac. 192.
Iowa.— Whiting v. Western Stage Co., 20
Iowa 554.
Massachusetts.— Ely v. James, 123 Mass.
36.
Missouri. — White v. Missouri Pac. R. Co.,
19 Mo. App. 400.
Pennsylvania. —Himes v. Herr, 3 Pa. Super.
Ct. 124, 39 Wkly. Notes Cas. 568.
Wisconsin.—Gallinger P. Lake Shore Traffic
Co., 67 Wis. 529, 30 N. W. 790.
See 40 Cent. Dig. tit. "Principal and
Agent," § 636.
Authority implied from previous recogni
tion or ratification of similar acts see supra.
I, D, 1, c, (II), (C).
5. California. — Mowry p. Mowrv, 103 Cai.
314, 37 Pac. 398.
Illinois.— Kennedy v. Supreme Lodge K. P.,
124 111. App. 55.
Indiana.— American Quarries Co. c. Lav.
37 Ind. App. 386, 73 N. E. 608; Nichols, etc..
Co. v. Berning, 37 Ind. App. 109, 76 N. E.
776.
Iowa.— Iowa State Nat. Bank v. Taylor, 93
Iowa 631, 67 N. W. 677.
Kansas.— Culver v. Warren, 36 Kan. 391,
13 Pac. 577.
Maryland. — Curtis v. Gibney, 59 Md. 131.
Missouri. — Welsh p. Ferd Heim Brewine
Co., 47 Mo. App. 008, holding that, although
the secretary of a corporation had no author
ity to execute a lease on its behalf, where he
did so and the corporation for ten months
paid the rent by its check and entered the
payments on its books, the execution of the
lease is ratified and binding on the corpora
tion.
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has accepted without objection a performance 8 or a part payment or perform
ance 7 on the part of the other party to the agreement, or has entered into
& settlement with the agent of the account between them upon the basis that the
transaction was valid, * or has voluntarily treated the agent as his debtor in the
transaction,1' or agreed to look to the agent for money which the agent has collected
without authority ; 10 and where an agency has been shown to exist the facts will
be liberally construed in favor of the approval by the principal of the acts of the
agent,11 and very slight circumstances and small matters will sometimes suffice to
raise the presumption of ratification.13 Ratification is
,
however, a matter of
intention, express or implied, on the part of the principal,13 and in order to establish
. \cw Jersey.— Lyons v. Wait, 51 N. J. Eq.
60, 26 All. 334.
Xew York.— Tallman v. Kimball, 74 Hun
279, 26 N. Y. Suppl. 811; Murray v. New
York, etc., R. Co., 50 Misc. 573, 99 N. Y.
Suppl. 477; Hill v. Coates, 34 Misc. 535, 69
N. Y. Suppl. 964; Mahony v. Ungrich, 59
N. Y. Super. Ct. 377, 14 N. Y. Suppl. 375
[affirmed in 129 N. Y. 632, 29 N. E. 1030];
Boyden v. Baldwin, 12 Misc. 549, 34 N. Y.
Suppl. 19 [affirmed in 15 Misc. 103, 36 N. Y.
Suppl. 478] ; Skinner v. Dayton, 19 Johns.
513, 10 Am. Dec. 286 [reversing 5 Johns. Ch.
351].
.YorfA Carolina.— Williams v. Crosby Lum
ber Co., 118 N, C. 928, 24 S. E. 800, in which
it was held that where an agent without au
thority purchases goods for his principal, the
fact that the principal accepts and pays for
part of the goods according to the contract
constitutes a ratification thereof.
Pennsylvania. — Anderson v. National Surety
Co., 190 Pa. St. 288, 46 Atl. 300; Haworth
V. Truby, 138 Pa. St. 222, 20 At). 942.
South Dakota.— Townsend v. Kennedy, 6
S. D. 47, GO N. W. 164.
United States.— The Henrietta, 91 Fed.
675.
Canada. — Ryan v. Terminal City Co., 25
Nova Scotia 131.
See 40 Cent. Dig. tit. " Principal and
Agent," § 630; and supra, I, F, 2, f.
Although the principal objects to a contract
made by an agent without authority, if the
objection is merely as to its terms and not to
the agent's lack of authority, and the prin
cipal offers to pay a certain amount different
from that stipulated in discharge of the con
tract, it will be deemed a ratification of the
agent's act. Hill r. Coates, 34 Misc. (N. Y.)
535, 69 N. Y. Suppl. 964.
When part performance is not ratification.
— Ratification is a matter of intention, ex
press or implied, and if the principal ex
pressly repudiates the unauthorized contract
of one assuming to act as his agent and re
fuses to be bound thereby, the fact that he
makes a payment for some goods which hav<?
been delivered under the unauthorized con
tract, which payment is made with the dis
tinct understanding that it shall not affect
the relations of the parties, will not amount
to a ratification. Merritt v. Bissell. 155 N. Y.
390. 50 N, E. 280 [reversing 84 Hun 194, 32
X. Y. Suppl. 559].
6. Lengsfield v. Richardson, 52 Miss. 443,
holding that where a purchaser of land em
ploys an agent to procure a deed of general
warranty, and the agent takes a deed of lim-
ited warranty, the acceptance by the princi
pal of such deed without objection and with
knowledge of its character is a ratification ot
the agent's act.
7. Very v. Levy, 13 How. (U. S.) 345, 14
L. ed. 173.
8. Sanders v. Peck, 87 Fed. 61, 30 C. C. A.
530.
9. Ogden v. Marchand, 29 La. Ann. 61;
Cushn^an r. Loker. 2 Mass. 106.
But an ineffectual attempt to obtain re
dress from the agent before resorting to the
other party, which has not prejudiced the
other party by the delay, will not amount to
a ratification. Gilmore Linseed Oil Co. v.
Norton, 89 Iowa 434, 56 N. W. 663, 48 Am.
St. Rep. 400.
10. Glor v. Kelly, 49 N. Y. App. Div. 617,
83 N. Y. Suppl. 339 [affirmed in 166 N. Y.
589, 59 N. E. 1123], holding that where
goods were sold by an agent who also without
authority collected the payment therefor, and
the purchaser on being asked for payment by
the principal informed the latter that he had
settled with the agent, and the principal
agreed with the agent to look to him for the
money, and made no other effort to collect
from the purchaser or denial of the agent's
authority to collect the money, this was a
ratification, although the agreement between
the principal and agent was not communi
cated to the purchaser.
11. Georgia.—Byrne v. Doughty, 13 Ga. 46.
Illinois.— Cairo, etc., R. Co. i». Mahoney,
82 111. 73, 25 Am. Pep. 299.
Iowa.— Hopwood v. Corbin, 63 Iowa 218,
18 N. W. 911.
Louisiana. — Szymanski tf. Plassan, 20 La.
Ann. 90, 96 Am."Dec. 382; Flower v. Jones,
7 Mart. N. S. 140.
Maryland. — Hartlove v. William Fait Co.,
89 Md. 254, 43 Atl. 62.
New York.— Codwise v. Hacker, 1 Cai. 526.
Tennessee. — Bement v. Armstrong, (Ch.
App. 1896) 39 S. W. 899.
See 40 Cent. Dig. tit. " Principal and
Apent," § 630.
12. Lee v. Fontaine, 10 Ala. 755, 44 Am.
Dec. 505; Byrne v. Doughty, 13 Oa. 46.
However, ratification of a forged instru
ment is not to be implied from a doubtful
state of facts. Fav t\ Slaughter, 194 III.
157, 62 N. E. 592, 88 Am. St. Rep. 148. 56
L. R. A. 564 [reversing 94 111. App. Ill];
Chicago Ediso.i Co. v. Fav, 164 Til. 323, 45
N. E. 534 [affirming 62 111. App. 55].
13. Brown v. Henry, 172 Mass. 559, 52
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an implied ratification there must be some acts or conduct upon his part which
reasonably tend to show such intention; " and a mere effort on the part of the
principal, after knowledge of the unauthorized act, \,o avoid loss thereby, will not
amount to a ratification so as to relieve the agent from liability.15 The principal
in doing the acts relied ou as a ratification must also have acted with knowledge
of the material facts,10 and if
,
as soon as informed of the facts, he expressly repudi
ates the transaction, a ratification cannot be implied.17 In reference to what act*
or conduct will constitute an implied ratification a distinction should be made
between cases where the person assuming to act as agent did so without authority
and case3 where there was an actual agency but the agent exceeded the authority
conferred; 18 conduct which in the former case might be sufficient will not always
amount to a ratification in the latter.19 It is also the rule that as between the
principal and third persons dealing with an agent less is required to constitute a
ratification than is required between the principal and the agent,20 It is not
necessary, in order to prevent a principal from being bound by the unauthorized
act of an agent, that he should expressly repudiate it,21 since a repudiation or
intention not to ratify as well as a ratification may be implied from the acts and
conduct of the principal; 22 and this is so not only where the principal by his
conduct utterly repudiates the agent's acts,23 but also when to avoid loss he seeks a
friendly settlement of the differences caused by such unauthorized acts by yielding
something of his own right to totally avoid the agent's agreements,24 or requests
the other party to the agreement not to insist upon its being carried out;25 and
50 X. E. 280 [reversing 84 Hun 194, 32 N. Y.
Suppl. 559J. And see supra, I, F, 2. h.
Mistake as to grounds of repudiation.— If
a principal on learning of an unauthorized
contract of an agent repudiates it
,
giving a
reason for so doing which proves to be with
out foundation, this does not change his repu
diation into an adoption of it. Brown v.
Henry, 172 Mass. 559, 52 N. E. 1073.
14. Arkansas.— Bromley v. Aday, 70 Ark.
351. OS S. W. 32; Johnson p. Craig, 21 Ark.
533.
Georgia. — Walker v. Vale Royal Mfg. Co.,
75 Ga. 29.
Illinois.— Torrence r. Shedd, 112 111. 466;
Brillhart v. MeConnell. 25 111. 476.
Kansas.— Swofford Bros. Drv Goods Co. V.
Berkowitz, 7 Kan. App. 24, 5l"Pac. 796.
Massachusetts.— Bice r. New York Cent.,
etc., R. Co., 105 Mass. 507. 81 N. E. 285;
Kupfcr v. South Parish, 12 Mass. 185.
Minnesota.— Rice v. Tavernicr, 8 Minn.
214. 83 Am. Deo. 778.
Missouri. — Oglesbv P. Smith, 38 Mo. App.
67.
New York.-^- Merritt P. Bissell, 155 N. Y.
396, 50 N. E. 280 [reversing 84 Hun 194. 32
X. V. Suppl. 559] ; Offernran f. Reich, 88
X. Y. Suppl. 930; Le Count r. Greenley, 6
X. Y. St. 91.
Vermont .— Rutland, etc., R. Co. p. Lincoln,
29 Vt. 200.
See 40 Cent. Dig. tit. " Principal and
A front." S 637.
Time of acts relied on.— Where an agent
makes an unauthorized contract which is to
be performed on a certain date, and the prin
cipal is not informed of it until after the
date of the performance is past, his subse
quent conduct cannot be relied on ns a ratifi
cation of the agent's agreement. Slocum p.
Gilman. 84 Hun (X. Y.) 405, 32 N. Y. Suppl.
297.
15. Triggs v. Jones, 46 Minn. 277, 48 X. W.
1113
16. See supra, I, F, 2, e.
17. Brooklyn Daily Eagle v. Delhnar, 30
Misc. (X. Y.) 747, 62 K. Y. Suppl. 1041;
Roberts v. Francis, 123 Wis. 78, 100 X. W.
1076.
The principal need not reiterate his repudia
tion, and if the other party continues to act
under the unauthorized agreement made by
the agent after an express repudiation by the
principal, he will do so at his peril. Brook
lyn Daily Eagle v. Dellman, 30 Misc. (X. Y.)
747. 62 X. Y. Suppl. 1041.
18. Ralphs v. Hensler, 97 Cal. 296, 32 Pac
243; Merritt p. Bissell, 155 X. Y. 396. 50
X. E. 280 [reversing 84 Hun 194, 32 ST. Y.
Suppl. 559].
19. Merritt l>. Bissell, 155 N. Y. 396. 50
X. E. 280 [reversing 84 Hun 194, 32 N. Y.
Suppl. 559] ; Hatt'on V. Stewart, 2 Lea
(Tenn.) 233.
20. Triggs v. Jones, 46 Minn. 277. 48 X. W.
1113; Bennett v. Armstrong. (Tenn. Ch. App.
1890) 39 S. W. 899.
21. Powell v. Henry, 27 Ala. 012.
22. Blevins t\ Pope, 7 Ala. 371 ; Slocum c.
Gilman. 84 Hun (X. Y.) 405. 32 X. Y. Suppl.
297; O'Connor p. O'Connor, 45 W. Va. 354,
32 S. E. 270.
23. Ticonie Water Power, etc.. Co. r. Lang,
63 Me. 480; Crooker v. Appleton, 25 Me,
131; Brown v. Henrv, 172 Mass. 559. 52
X. E. 1073; O'Connor o. O'Connor, 45 W. Va.
354. 32 S. E. 276.
24. Gilmore Linseed Oil Co. p. Xorton, 89
Iowa 434. 56 X. W. 663. 48 Am. St. Rep.
400; Brown l). Foster. 13" Mich. 35. 100 X. W.
167; Triggs v. Jones. 46 Minn. 277, 48 X. W.
1113.
25. Johnson p. Craig. 21 Ark. 533. holding
that where an agent made an unauthorised
contract of sale, and the principal informed
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where the act was unauthorized and the principal's acts and conduct are equally
consistent with an intention not to ratify, a ratification will not ordinarily be
implied.28 If the contract of an agent is not to become binding until it is
submitted to and approved by the principal, a ratification of the agent's acts is
not to be implied where the contract has not been so submitted and the principal
refuses to ratify it after learning of its terms; 27 but if the contract was submitted
to the principal a ratification may be implied from his subsequent conduct in
relation thereto.2*
(n) Accepting Benefits — (a) In General. It is a well settled principle of
ratification that the principal must ratify the whole of the agent's unauthorized
act or not at all, and cannot accept its beneficial results and at the same time
avoid its burdens.29 It follows that, as a general rule, if a principal with full
knowledge of all the material facts takes and retains the benefits of the unauthor
ized act of an agent, he thereby ratifies such act,30 and with the benefits accepts
the agent that he would not ratify, and in
order to avoid any misunderstanding or diffi
culty with the other party wrote him in the
form of a request not to insist upon the
transaction being carried out as he did not
desire to sell, there was no ratification.
26. Alabama.— Blevins v. Pope, 7 Ala.
371.
Maine.— Hastings 9. Bangor House, 18 Me.
436, holding that where goods are purchased
by one unauthorizedly acting as agent of an
other, if the latter deny the authority on
having knowledge of the acts, and afterward
in pursuance of a prior agreement with the
pretended agent to receive goods of that de
scription in payment of a debt due from
him, receives the goods so purchased, such
receipt does not amount to a ratification of
the agency, making him liable to the seller,
but being a purchase from the person as
suming to act as agent is rather a denial
that the original purchase was made by him
as agent.
Massachusetts.— Kupfer v. South Parish,
12 Mass. 185.
New York.— Wade V. Wolfson, 90 N. Y.
Suppl. 1078 (holding that where defendant's
nets in relation to goods alleged to have been
purchased by him through the agency of his
wife, who had no apparent authority to bind
Uim, were in no way inconsistent with the
actual oral contract made by defendant with
the salesman whereby he was to sell the
goods on commission, defendant could not be
held as a purchaser on the theory of a ratifi
cation of his wife's unauthorized act) ; Mc-
Gowan v. Treacy, 84 N. Y. Suppl. 497.
Virginia. — Hortons v. Townes, 6 Leigh 47.
See 40 Cent. Dig. tit. " Principal and
Agent," § 637.
Bringing suit against the agent is rather a
repudiation than a ratification of his act.
Holland Coffee Co. P. Johnson, 38 Misc. (N. Y.>
187. 77 N. Y. Suppl 247.
27. Bissell v. Terry, 69 111. 184; Merrick
Thread Co. v. Philadelphia Shoe Mfg. Co.,
1 15 Pa. St. 314, 8 Atl. 794; Sumner v. Stewart,
(59 Pa. St. 321 ; Abbe p. Rood, 1 Fed. Cas. No.
fl. 6 McLean 106; Colt p. Rood, 6 Fed. Cas.
Nr.. 3,031, 6 McLean 106.
The neglect of the agent to notify the
other party of his principal's disapproval of
the contract, where the principal was without
knowledge of the facts, does not amount to a
ratification by the principal. Merrick Thread
Co. v. Philadelphia Shoe Mfg. Co., 115 Pa.
St. 314, 8 Atl. 794.
28. In re Wheeler, 29 Fed. Cas. No. 17,488,
2 Lowell 252, holding that a contract by an
agent made subject to the principal's ratifica
tion will be held ratified by the principal's
entering it on his books and corresponding
with the other party in regard thereto as a
subsisting contract.
29. See supra. I, F, 2, f.
30. Arkansas. — Creson v. Ward, 66 ATk.
209. 49 S. W. 827.
California. — Spencer v. McCament, (App.
1907) 93 Pac. 082.
Colorado.— Witcher v. Gibson, 15 Colo.
App. 1(53, 61 Pac. 192.
Connecticut .— Ansonia v. Cooper, 66 Conn.
184, 33 Atl. 905; Disbrow v. Secor. 58 Conn.
35, 18 Atl. 981 ; Morehouse v. Northrop, 33
Conn. 380, 89 Am. Dec. 211.
Georgia.— Hanev School Furniture Co. v.
Highto'wer Baptist Inst., 113 Oa. 289, 38
S. E. 761 ; Hodnett !>.Tatum, 9 Ga. 70.
Illinois.— Henderson v. Cummings, 44 111.
325.
Indiana. — Allen f>. Studebaker Bros. Mfg.
Co., 152 Ind. 406, 53 N. E. 422; Aultman V.
Richardson, 21 Ind. App. 211, 52 N. E. 86;
Hunt p. Listenberger, 14 Ind. App. 320, 42
N. E. 240, 964.
Iowa.-— Lull i>. Anamosa Nat. Bank, 110
Iowa 537. 81 N. W. 784; Tabor State Bank
v. Kellv. 109 Iowa 544, 80 N. W. 520; Hakes
v. Myrick, 69 Iowa 189, 28 N. W. 575.
Kansas.— Lakin Bank v. National Bank of
Commerce, 57 Kan. 183, 45 Pac. 587 : Water-
son 9. Rogers, 21 Kan. 529.
Kentucky. — Forman p. Crutcher, 2 A. K.
Marsh. 69; Singer Mfg. Co. v. Stephens. 53
S. W. 525, 21 Ky. L. Rep. 946; Southern
Lumber Co. v. W"i reman, 41 S. W. 297, 19
Ky. L. Rep. 585.
Louisiana. — Hornbeck v. Gilmer, 110 La.
500, 34 So. 651 ; Woods v. Rocchi, 32 La. Ann.
210; Flam p. Carruth. 2 La. Ann. 275.
Maine.— Leavitt r. Fairbanks, 92 Me. 521,
43 Atl. 115.
Maryland. —•Swindell V. Gilbert, 100 Md
399, 60 Atl. 102.
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the burdens resulting therefrom.31 This rule of course has no application where
the principal receives no benefit from the agent's act; 32 nor does it apply if he is
legally entitled to what he has received without assenting to the act of the agent
Michigan.— Payn v. Gidley, 122 Mich. 605,
SI N. W. 55S; Bissell v. Dowling, 117 Mich.
640, 7G N. W. 100; Hitchcock r. Griffin, etc.,
Co., 99 Mich. 447, 58 N. W. 373, 41 Am. St.
Rep 624.
Minnesota.— Johnson v. Ogren, 102 Minn.
8, 112 X". VV. 894; Pavne v. Hackney. 84
Minn. 195, 87 X. W. 608; Coggins v. Higbie,
83 Minn. 83. 85 X. W. 930; Landin v. Moor-
head Xat. Bank, 74 Minn. 222, 77 X. W. 35;
Wright v. Vineyard M. E. Church, 72 Minn.
78. 74 X. W. 10*15.
Mississippi. — Thurmond t>.Carter, 59 Miss.
127; Meyer v. Morgan, 51 Miss. 21, 24 Am.
Rep. 617'.
Missouri. — Kirkpatrick v. Pease, 202 Mo.
471. 101 S. VV. 651; Ruggles v. Washington
County, 3 Mo. 496: Short v. Stephens, 92
Mo. App. 151; J. T. Donovan Real Estate
Co. p. Clark, 84 Mo. App. 163 ; Bohlmnnn r.
Rossi, 53 Mo. App. 312; Huttig Sash, etc.,
Co. t'. Gitchell, 69 Mo. App. 115; Davis v.
Krum, 12 Mo. App. 279.
Montana.— Case v. Kramer, 34 Mont. 142,
S5 Pac. 878.
Nebraska.— Piano Mfg. Co. r. Nordstrom,
63 Xebr. 123, 88 N. W. 164; U. S. School-
Furniture Co. v. Lancaster County School
Dist. Xo. 87, 56 Nebr. 645, 77 N. W. 62;
Brong v. S pence, 56 Xebr. 638, 77 X. W. 54.
New Hampshire. —-Warren v. Haves, 74
N. H. 355, 68 Atl. 193; Low V. Connecticut,
etc., Rivers R. Co., 46 X. H. 284.
New Jersey.— Clement v. Voung-McShea
Amusement Co., 69 X. J. Eq. 347, 60 Atl.
419.
New Mexico.— Western Homestead, etc.,
Co. v. Albuquerque First Xat. Bank, 9 N. M.
1, 47 Pac. 721.
New York*— Kane v. Cortesv, 100 N. Y.
132, 2 X. E. 874; Finch v. Gillespie, 122
X. Y. App. Div. 858, 107 X. Y. Suppl. 418;
Rollins I'. Sidney B. Bowman Cycle Co., 84
X. Y. App. Div. 287, 82 X. Y. Suppl. 781;
West f. Banigan, 51 N- Y. App. Div. 328,
64 X. Y. Suppl. 884 [a/firmed in 172 N. Y.
622, 65 X. E. 1123]; Myers v. Mutual L.
Ins. Co., 32 Hun 321 [affirmed in 99 N. Y.
1, 1 X. E. 33] : Budd v. Howard Thomas
Co., 40 Mise. 52, 81 X. Y. Suppl. 152;
Jaeger r. Koenig, 30 Misc. 580, 62 X. Y.
Suppl. 803; Hobkirk v. Green, 26 Misc. 18,
55 X. Y. Suppl. 60.5; Xumber 121 Madison
Ave. v. Osgood. 18 X. Y. Suppl. 126, 19
X. Y. Suppl. 9)1; James v. Schmidt, 2 N. Y.
Suppl. 649.
North Carolina.— Johnson f. East Carolina
Land, etc., Co.. 116 N. C. 926, 21 S. E. 28;
Miller t\ State Land, etc., Co., 66 N. C
503.
A"or(/i Dakota.— Morris r. Ewing, 8 X. D.
99. 76 X. W. 1047.
Oklahoma.— Fant r. Campbell, 8 Okla. 586,
58 Pac. 741.
Pennsylvania. — Auge v. Darlington, 185
Pa. St. Ill, 39 Ati. 845; Wheeler, etc,,, Mfg.
Co. v. Aughcy, 144 Pa. St. 398, 22 Atl. 667,
27 Am. St. Rep. 638; Central School Supply
House v. South Middleton Tp. School Bd..
9 Pa. Super. Ct. 110; Massey v. Insurance
Co., 3 Phi la. 200.
Rhode Island.—Robinson i". Bailey, 19 R. I.
464, 36 Atl. 1126.
South Carolina. — Welch v. Clifton Mfg.
Co., 55 S. C. 568, 33 S. E. 739.
Tennessee. — Hart v. Dixon, 5 Lea 336 ;
Walker 17. Walker, 7 Baxt. 260; Evans r.
Buckner, 1 Heisk. 291.
Texas. — Henderson v. San Antonio, etc., R
Co., 17 Tex. 560, 67 Am. Dec. 675 ; Evans-
Snider-Buel Co. f. Hilje, (Civ. App. 1904)
83 S. W. 208; Angel v. Miller. 16 Tex. Civ.
App. 679, 39 S. W. 1092; Houston, etc., R.
Co. v. Wright, 15 Tex. Civ. App. 151, 38
S. W. 836; Rutherford v. Montgomerv, 14
Tex. Civ. App. 319, 37 S. W. 625.
Utah.— Shafer v. Russell, 28 Utah 444.
79 Pac. 559; Marks v. Taylor, 23 Utah 152.
470, 63 Pac. 897, 65 Pac. 203.
Vermont.— French r. Barre, 58 Vt. 567, 5
Atl. 568; Fitzsimmons v. Joslin, 21 Vt. 129,
52 Am. Dec. 46.
West Virginia. — Black Lick Lumber Co. r.
Can.p Constr. Co., (1908) 60 S. E. 409;
Cumberland Third Xat. Bank v. Laboring-
man's Mercantile, etc., Co., 56 W. Va. 446,
49 S. E. 544 ; Dewing t\ Hutton, 48 W. Va.
576, 37 S. E. 670.
Wisconsin.— Kriz v. Peege, 119 Wis. 105.
95 X. W. 103; McDermott v. Jackson. 97
Wis. 64, 72 X. W. 375 ; Kickland r. Menasha
Wooden-Ware Co., 68 Wis. 34. 31 X. W. 471.
60 Am. Rep. 831; Miles v. Ogden, 54 Wis.
573, 12 X. W. 81.
United States.— Sutherland v. Illinois
Cent, R. Co., 152 Fed. 694, 81 C. C. A. 620:
Alger v. Keith, 105 Fed. 105, 44 C. C. A
371; Bacon !'. The Poconoket, 67 Fed. 202
{affirmed in 70 Fed. 040. 17 C. C A. 309];
Cotting v. Grant St. Electric R. Co., 65 Fed.
545.
See 40 Cent. Dig. tit. "Principal and
Agent." § 644.
31. Colorado.— Witcher v. Gibson, 15 Colo.
App. 163, 61 Pac. 192.
Kansas.—Waterson v. Rogers, 21 Kan. 529.
Nebraska.— U. S. School-Furniture Co. r.
Lancaster County School Dist. Xo. 87, 56
Xebr. 045, 77 N. W. 62; D. M. Osborn Co.
v. Jordan, 52 Xebr. 465, 72 X. W. 479.
New York.— Rollins l>. Sidney B. Bosnian
Cycle Co., 84 X. Y. App. Div. 287, 82 X. Y.
Suppl. 781.
Texas. — Henderson f. San Antonio, etc..
R. Co., 17 Tex. 500. 67 Am. Dec. 675.
See 40 Cent. Dig. tit. " Principal and
Agent," § 044 ; and cases cited supra, note
31.
82. Quay v. Presidio, etc., R. Co., 82 Cal. 1.
22 Pac. 925; Fay v. Slaughter. 194 111. 157
02 X. E. 592. '88 Am. St. Rep. US, 56
L. R. A. 664 [reversing 94 111. App. 111].
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and he does not otherwise give his approval to such act,33 or where the benefit
received by the principal is merely incidental and arises out of a credit extended
by a third person to the agent in his individual capacity.34 The mere fact that the
principal has received or enjoyed the benefits of the unauthorized act will not
amount to a ratification if he did so in ignorance of the facts; 35 nor will his reten
tion of such benefits after knowledge of the facts amount to a ratification if at the
time he acquires such knowledge and without his fault conditions are such that he
cannot be placed in statu qup or repudiate the entire transaction without loss,38 or
if the other party to the transaction did not deal with the agent as such but in his
individual capacity;37 nor will the retention of the benefits of one transaction
constitute a ratification of another separate and distinct transaction between the
agent and the same third party of which the principal had no knowledge.38. A
principal also has a right to receive money from an agent in payment of a debt due
from the latter without inquiry as to the source from which it came; 39 and if it is
33. Colorado. —■Union Gold Min. Co. J>.
Rocky Mountain Xat. Bank, 1 Colo. 531.
Georgia. — Baldwin Fertilizer Co. v. Thomp
son. 10U Ga. 480. 32 S. E. 591.
Iowa.— Forclieimer r. Stewart, 73 Iowa
216. 32 X. W. 665, 35 N. W. 148.
Louisiana. — Kilgour v. Ratcliff, 2 Mart.
K. S. 202.
Maine.— White v. Sanders, 32 Me. 188;
Crooker v. Appleton, 25 Me. 131.
Michigan. — -Somerville r. Wabash E. Co.,
100 Mich. 294, 07 N. W. .320.
See 40 Cent. Dig. tit. " Principal and
Agent,"' fg 644, 045.
Application of rule.— If the principal merely
receives back his own property, which was
in the custody of another and to which lie
was unconditionally entitled, he does not
thereby ratify an unauthorized agreement
made by bis agent under which the possession
was restored, in the absence of any other
evidence of a ratification of such act. Bald
win Fertilizer Co. v. Thompson. 106 Ga. 480,
32 S. E. 591. So the fact that a mining
company retains ore taken from a mine by
means of funds loaned to it without its
knowledge by a third person through an
agent who had no authority to borrow is not
a ratification of the unauthorized act, since
the ore belonged to the company both be
fore and after it was taken from the mine.
Union Gold Min. Co. !'. Rocky Mountain Xat.
Bank, 1 Colo. 531. And where an agent
makes an unauthorized contract for a sale
of land to a tenant of his principal, the fact
that the principal after knowledge of the
contract collects a small sum of money from
the tenant, who at the time of the contract
was in arrears for rent under bis lease, is
not a ratification of the contract of sale.
Torrenee v. Shedd, 112 111. 466.
34. Grover. etc., Mach. Co. v. Polhemus, 34
Mich. 247, holding that where a principal
furnishes his agent with a horse, which the
agent is to feed and take care of, the fact
that the employment of the horse by the
agent in the prosecution of the principal's
business afforded a profit to the principal
does not make the latter liable for board
and keeping of the horse procured by the
agent on credit without authority and
charged directly to the agent.
35. See supra, I, F, 2, e.
36. Arkansas. — Martin v. Hickman, 64
Ark. 217, 41 S. W. 852.
Ioica.— Claflin r. Wilson, 51 Iowa 15, 50
X. W. 578.
Kentucky. — Gaskill r. lluflaker, 49 S. W.
770, 20 Ky. L. Rep. 1555. holding that where
a note was sent to a bank indorsed " for
collection," and the bank without authority
sold the note, and the principal without
knowledge of the transaction received the
proceeds, a subsequent retention of the money
after knowledge thereof is not a ratification,
if the maker of the note has become insolvent
so that the principal cannot be restored to
his former condition.
Maine.— Bryant v. Moore, 26 Me. 84, 45
Am. Dec. 90.
Minnesota.— Humphrey v. Havens, 12
Minn. 298.
Missouri. — Clark v. Clark, 59 Mo. App.
532, holding that the unauthorized act of an
agent is not ratified by the acceptance by the
principal of tlie fruits or proceeds if he did
not know that the agent had exceeded his
authority in time to repudiate the entire
transaction without essential injury to him
self.
Pennsylvania.— Thrall v. Wilson, 17 Pa.
Super. Ct. 376.
United .States.— Schutz v. Jordan, 141
U. S. 213, 11 S. Ct. 900, 35 L. ed. 705
[affirming 32 Fed. 55].
See 40 Cent. Dig. tit. " Principal and
Agent," § 644 et seg.
There is no ratification if, at the time the
principal acquires knowledge of the facts,
that which he has received has been sold or
disposed of (Martin v. Hickman, 04 Ark. 217,
41 S. W. 852; Humphrey v. Havens, 12
Minn. 298; Thrall v. Wilson, 17 Pa.. Super.
Ct. 376), or so commingled with his other
property that it cannot be identified and
restored to the person entitled thereto (Thrall
r. Wilson, supra),
37. Wvckotr v. Davis, 127 Iowa 399, 103
N. W. 349: Thompson r. Craig, 16 Abb. Pr.
N. S. (X. Y.) 29.
38. Schollav r. Moffitt-West Drug Co., 17
Colo. App. 126. 67 Pac. 182.
39. Case v. Hammond Packing Co., 105 Mo.
App. 168, 79 S. W. 732.
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in good faith so received and applied by the principal, its subsequent retention
after he learns that it was procured through an unauthorized transaction entered
into by the agent in his name will not amount to a ratification of such transaction.40
The rule of ratification by the acceptance of benefits also implies the power of
election to accept or reject what has been received,41 and does not apply where the
benefit has been received without knowledge and its return is impossible, as in the
case of labor performed or services rendered,'13 or its continued enjoyment by the
principal is unavoidable,43 as where in taking, using, or disposing of a building or
other thing he unavoidably enjoys the benefit of work or materials furnished or
repairs or improvements made thereon.44 Where, however, the principal has
suffered no prejudice and can make restitution, ho should, when he is apprised of
the. facts, make his election, and if he decides not to ratify he should return the
fruits of the unauthorized act,45 and if he does not do so but retains, uses, or disposes
of what he has received, he will be held to have ratified the act of the agent,46 and
40. California. — Dupont v. Wertheman, 10
Cal. 354.
Illinois.— Pope v. Lowitz, 14 111. App.
96.
Kansas.— Bohart v. Oberne, 36 Kan. 284,
13 Pac. 388.
Massachusetts.— Thatcher v. Pray, 113
Mass. 291, 18 Am. Rep. 480. See also Col
lateral Loan Co. v. Sallinger, 19o Mass. 135,
80 N. E. 811.
Missouri. — Sanborn v. Buchanan First
Nat. Bank, 115 Mo. App. 50, 90 S. W. 1033
[overruling Trenton First Nat. Bank v.
Badger Lumber Co., 54 Mo. App. 327, 60
Mo. App. 255] : Case v. Hammond Packing
Co., 105 Mo. App. 168, 79 S. W. 732.
See 40 Cent. Dig. tit. " Principal and
Agent," § 644 et seq.
41. Swayne v. Union Mut. L. Ins. Co.,
(Tex. Civ. App. 1899) 49 S. W. 518.
42. Swayne v. Union Mut. L. Ins. Co.,
(Tex. Civ. App. 1899) 49 S. W. 518; Moyle
P. Salt Lake City Cong. Soc, 16 Utah 69,
50 Pac. 806.
43. Mills v. Berla, (Tex. Civ. App. 1893)
23 S. W. 910.
44. Woodruff v. Rochester, etc., R. Co., 108
N. Y. 39, 14 N. E. 832: Mills v. Berla, (Tex.
Civ. App. 1893) 23 S. W. 910; Moyle v.
Salt Lake Citv Cong. Soc., 16 Utah 69, 50
Pac. 806; Forinan v. The Liddesdale, [1900]
App. Cas. 190, 9 Aspin. 45, 69 L. J. P. C.
44, 82 L. T. Rep. N. S. 331.
45. Connecticut. — Disbrow p. Secor, 58
Conn. 35, 18 Atl. 981.
Iowa.— Russ v. Hansen, 119 Iowa 375, 93
N. W. 502; National Tmp., etc., Co. i\ Maiken,
103 Iowa 118, 72 N. W. 431; Deering v.
Grundv County Nat. Bank, 81 Iowa 222,
46 N. W. 1117*.
Maryland. — Dentzel v. City, etc., R. Co.,
90 Md. 434, 45 Atl. 201.
Minnesota.— Anderson c. Johnson, 74
Minn. 171, 77 N. W. 26.
Nebraska.— U. S. School-Furniture Co. v.
Lancaster County School Dist. No. 87, 56
Nebr. 645, 77 N. W. 62.
New York.— Coykendall P. Constable, 99
N. Y. 309, 1 N. E. 884; Elwell v. Chamber-
lin, 31 N. Y. 611.
Pennsylvania. — Carlisle, etc., Co. v. Iron
City Sand Co., 20 Pa. Super. Ct. 378.
See 40 Cent. Dig. tit. "Principal and
Agent,'' § 644 et seq.
Tender of certified check.—Where a prin
cipal on hearing of an unauthorized com
promise made by his agent repudiate* it,
the fact that the money which lie tendered
back was in the form of a certified bank check
instead of legal tender money does not affect
the repudiation. Harper v. National L. Ins.
Co., 56 Fed. 281, 5 C. C. A. 505.
46. Connecticut. — Disbrow v. Secor, 58
Conn. 35, 18 Atl. 981.
Georgia. — Haney School Furniture Co. I.
Hightower Baptist Inst., 113 Ga. 2S9, 38
S. E. 761 ; Smith v. Holbrook, 99 Ga. 256,
25 S. E. 627.
Illinois.— Campbell v. Millar, 84 HI. App.
208.
Iowa.— Fleishman P. Ver Does, 111 Iowa
322, 82 N. W. 757; Casadav t\ Manchester
F. Ins. Co., 109 Iowa 539, "80 N. W. 521;
National Imp., etc., Co. v. Maiken, 103 Iowa
118, 72 N. W. 431.
Kentucky. — Kenny Co. P. Anderson, 81
S. W. 663, 26 Ky. L. Rep. 3«7 [affirmot in
83 S. W. 581, 26 Ky. L. Rep. 1217] : Henry
Vogt Maeh. Co. P. Lingenfelser, 62 S. \\ .
499, 23 Ky. L. Rep. 38; Givens p. Cord,
(1898) 44 "S. W. 665; Howe v. Combs, 33
S. W. 1052, 18 Ky. L. Rep. 1002.
Louisiana. — Chambers p Hanev, 45 La.
Ann. 447, 12 So. 621.
Minnesota.— Payne p. Hackney, 84 Minn.
195, 87 N. W. 608: Anderson r. 'Johnson. 74
Minn. 171, 77 N. W. 26; Wright r. Vineyard
M. E. Church, 72 Minn. 78, 74 N. W.
1015.
Nebraska.— Farmers', etc.. Bank r. Farm
ers', etc., Nat. Bank, 49 Nebr. 379, 68 N. W.
488 ; Johnston P. Milwaukee, etc., Inr. Co.,
49 Nebr. 68, 68 N. W. 383.
New York.— Covkendall P. Constable. 99
N. Y. 309, 1 N. E. 884.
Ter»non(. — Beecher P. Grand Trunk R. Cck,
43 Vt. 133.
Washington.— Peterson 1'. Hicks, 43 Wash.
412, 86 Pac. 634.
West Virginia. — Truslow p. Parkersburg
Bridge, etc.,' R. Co., 61 W. Va. 628, 57 8. E.
51.
Wisconsin.— Andrews v. Robertson, 111
Wis. 334, 87 N. W. 190, 87 Am. St Rep.
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this notwithstanding a previous denial, upon learning the facts, of the agent's
authority or expressions of disapproval or repudiation of his act.17
(b) Particular Benefits and Transactions. Subject to the general rules and
qualifications above stated,48 the benefit received may be anything of value to the
principal, which is accepted by him after being fully advised of the facts, such as
money from the proceeds of sales by the agent,4" money, property, or other fruits .
accepted by the agent in compromise or settlement of a claim in favor of the
principal,40 or the benefits enjoyed by a principal as the result of the compromise
or settlement by the agent of claims against the principal,'1 goods or property
acquired or contracted for by the agent,02 services rendered the priniipal by a third
870. 54 L. K. A. C73; McDenuott v. Jackson,
97 Wis. 64, 72 N. VV. 375.
See 40. Cent. Dig. tit. " Principal and
Agent," § 644 et seq.
But the principal is entitled to a reasonable
time after notice of facta sufficient to put
him upon inquiry in which to ascertain the
true state of facts and return what he lias
received. AIcDermott v. Jackson, 97 Wis.
64, 72 N. W. 375.
47. Georgia. —Haney School Furniture Co.
v. Hightower-Baptist Inst., 113 Ga. 289, 38
S. E. 761.
Illinois.— Campbell v. Millar, 84 111. App.
208.
luwa.—'National Imp., etc., Co. p. Maiken,
103 Iowa 118, 't N. W. 431.
Minnesota.—■Wright r. Vineyard M. E.
Church, 72 Minn. 78, 74 N. W. .1015.
Pennsylvania. — Sloan p. Johnson, 20 Pa.
Super. Ct. 643.
Texas. — Stetson-Preston Co. p. Dodson,
(Civ. App. 1907) 103 S. W. 685.
Washington.— Peterson P. Hicks. 43 Wash.
412, 86 Pac. 634.
See 40 Cent. Dig. tit. "Principal and
Agent," 8 644 et seq.
Although the principal expressly repudiates
the act of an agent in the purchase of prop
erty, he will be held to have ratified the pur
chase if he does not return Dut retains and
uses the property purchased. Wright v.
Vineyard M. E. Church, 72 Minn. 78, 74
X. W. 1015.
48. See supra, I, F, 3, c, (n). (a).
49. .4rkansas.— Kelly v. Carter, 55 Ark.
112, 17 S. W. 706.
Colorado.— Farrer v. Caster, 17 Colo. App.
41, 67 Pac. 171.
Connecticut.— Dunn v. Hartford, etc., R.
Co.. 43 Conn. 434.
Illinms.— Prettyraan v. Wilkey, .19 111.
235; Nicholson p. Doney, 37 111. App. 531;
Baer v. Lichten. 24 111. App. 311.
Kentucky. — Powell r. Gossom, 18 B. Mon.
179.
Louisiana. — Chambers n. Hanev. 45 La.
Ann. 447, 12 So. 621 ; Thomas c. Scott, 3
Hob. 256: McDonald p. Cat left, 11 La.
503.
Massachusetts.— Murray v. Mavo, 157
Mass. 248, 31 N. E. 1063."
Michigan.— Vaughn p. Sheridan, 50 Mich.
155. 15 N. W. 62.
Mississippi. — Meyer l'. Morgan, 51 Miss.
21, 24 Am. Rep. 617; Bias c. Cockrum, 37
Miss. 509, 75 Am. Dec. 76.
Missouri. — Clark v. Clark, 59 Mo. App.
532.
Nebraska.— Rogers P. Empkie Hardware
Co., 24 Nebr. 653, 39 N. W. 814; Sandwich
Mfg. Co. v. Shiley, 15 Nebr. 109, 17 N. W.
267.
New York.— Coykendall v. Constable, 99
N. Y. 309, 1 N. E.'884; James v. Schmidt, 2
N. Y. Suppl. 649.
Pennsylvania. — Warden c. Eichbaum, 3
Grant 42; Siemens Regenerative Gas Lamp
Co. v. Horstmann, 24 Wkly. Notes Cas. 396;
Horter p. Silliman, 3 Wkly. Notes Cas.
405.
Tennessee. — Seago p. Martin, 6 Heisk. 308.
Texas. — Goldschmidt v. Wagner, (Civ.
App. 1907) 99 S. W. 737.
Wisconsin.— Parish v. Reeve, 63 Wis. 315,
23 N. W. 568; Pierce v. O'Keefe, 11 Wis. 180.
United States.— Lindroth p. Litchfield, 27
Fed. 894; Forrestier t\ Bordman. 9 Fed. Cas.
No. 4.945, 1 Story 43.
See 40 Cent. Dig. tit. " Principal and
Agent," §651.
50. Illinois.— Marshall p. Moore, 36 III.
321.
Indiana. — Wallace v. Lawyer, 90 Ind. 499.
Kansas.— Leavenworth County v. Hamlin,
31 Kan. 105, 1 Pac. 237.
Maryland. — Maddux v. Bevan, 39 Md. 485.
New York.— Farmers', etc.. Bank p. Sher
man, 6 Bosw. 181 [affirmed in 33 N. Y. 69].
See 40 Cent. Dig. tit. " Principal and
Agent," $ 650.
51. Indiana — Hauss p. Niblack, 80 Ind.
407, holding that where some of a number of
bondsmen employed an attorney at a certain
fee to settle suits pending against all, and
the others, with knowledge of the contract,
enjoyed the fruits of the compromise, they
thereby ratified the contract.
New York.— Continental Nat. Bank P.
Koehler, 117 N. Y. 657. 22 N. E. 1133;
Bridenbecker p. Lowell, 32 Barb. 9; Hough
ton v. Dodge, 5 Bosw. 326;' Palmcrton P.
Huxford. 4 Den. 166.
Texas. — Campbell p. Jenkins, (Civ. App.
1896) 34 S. W. 673.
Vermont.— Vermont State Baptist Conven
tion P. Ladd, 58 Vt. 95, 4 Atl. 634.
Wisconsin.— Miles v. Ogden. 54 Wis. 573,
12 N. W. 81; Reid P. Hibbard, 6 Wis. 175.
See 40 Cent Dig. tit. "Principal and
Agent," S 650.
52. Arkansas. — Niemeyer Lumber Co. v.
Moore. 55 Ark. 240, 17 S. W. 1028; Pike v.
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person under a contract of hiring by the agent,53 or materials furnished, or work
completed and accepted by, the principal.*1 The benefits accepted and received
by tne principal within the rule stated may also be those resulting from a lease,55
purchases goods for another without author
ity, and the person for whom they are pur
chased receives them and uses or sells them
on his own account after being informed
that they were purchased for him, this is an
implied ratification of the act of the person
making the purchase in his name; and if
he merely informs the seller that the purchase
was unauthorized this is not sufficient, but
he should restore the goods to the seller or
pay for them if he converts them to his own
purposes.
California. — Blood p. La Serena Land, etc.,
Co., 113 Cal. 221, 41 Pac. 1017, 45 Pac. 252,
holding that where land was purchased for a
corporation by its officers without authority,
and a mortgage executed for the purchase-
price, and the corporation after learning of
the transaction took possession of the land,
surveyed and platted it, took its rents and
profits, sold some of it, and exercised owner
ship over it subject to the mortgage, the cor
poration was bound by the purchase and
mortgage.
Colorado.— Higgins t'. Armstrong, 9 Colo.
38, 10 Pac. 232.
Georgia.— McDowell v. McKenzie, 65 Ga.
630; Ketchum v. Verdell, 42 Ga. 534.
Illinois.— Sterling Bridge Co. p. Baker, 75
111. 139; Evans t\ Chicago, etc., R. Co., 26
111. 189.
Iowa.— Palmer p. Cheney, 35 Iowa 281.
Kentucky.— Lathrop v. Commercial Bank,
8 Dana 114, 33 Am. Dec. 481 (holding that
resistance by a corporation to an attempt to
recover property which it had acquired by its
agent is a sufficient recognition of the
agency); Weisiger r. Graham, 3 Bibb 313;
Weisiger v. Samuel, Litt. Sel. Gas. 185; Logan
Countv Nat. Bank p. Townsend, 3 S. W. 122,
8 Ky.'L. Rep. 694; Georgetown Water Co. v.
Central Thompson-Huston Co., 16 Ky. L.
Rep. 125.
Louisiana. — Slocumb v. Cage, 22 La. Ana.
165; Cook p. State Bank. 2 La. Ann. 324.
Maine.— Hastings p. Bangor House Pro
prietors, 18 Me. 436; Newhall v. Dunlap, 14
Me. 180. 31 Am. Dec. 45, holding that where
a principal claims goods purchased for him
by his agent, he cannot deny the authority of
the agent to purchase them.
Massachusetts. — Sartwell v. Frost, 122
Mass. 184; Moody r. Blake, 117 Mass. 23,
19 Am. Rep". 394; Bearce p. Bowker, 115
Mass. 129; French p. Price, 24 Pick. 13.
Missouri.— Carson p. Cummings, 69 Mo.
325; Fahy p. Springfield Grocer Co.. 57 Mo.
App. 73; Ten Broek p. Winn Boiler Com
pound Co., 20 Mo. App. 19.
Yeio York.— Smith v. Tracv, 36 N. Y.
79; Wheeler, etc.. Mfg. Co. v. "Elberson, 84
Hun 501, 32 X. Y. Suppl. 303; Hess r. Baar,
14 Misc. 286, 35 N. Y. Suppl. 687 [affirming
11 Misc. 619, 32 N. Y. Suppl. 918]; Moss v.
Rossie Lead Min. Co., 5 Hill 137.
Xorth Carolina.— Williams P. Crosby Lum-
ber Co., 118 N. C. 928, 24 S. E. 800; Patton
p. Brittaiu, 32 X. C. 8.
Oregon. — Duzan v. Meserve, 24 Oreg. 523.
34 Pac. 548.
Pennsylvania,— 1M\ v. White, 123 Pa. St.
95, 16 Atl. 521 ; Relf v. Mobile Bank, 20 Pa.
St. 435.
Texas. — Conley v. Columbus Tap R. Co.,
44 Tex. 579.
Vermont. — Brooks r. Fletcher, 56 Vi.
624.
Virginia. — Downer v. Morrison, 2 Gratt.
237.
Wisconsin.— Fintel p. Cook, 88 Wis. 485,
60 N. W. 788; Spaulding Lumber Co. r.
Stout, 86 Wis. 89, 56 N. W. 189.
United Mates.— Bell v, Cunningham, 3 Pet.
89, 7 L. ed. 606 ; Pope v. Meadow Spring
Distilling Co., 20 Fed. 35.
See 40 Cent. Dig. tit. " Principal and
Agent." § 649.
53. Ehrsam r. Mahan, 52 Kan. 245, 34 Pac.
800 (holding that the acceptance of the
services of attorneys and the receipt of th'.-
avails thereof operate as a ratification)-.
Woodruff p. Rochester, etc., R. Co.. 108 X. Y.
39, 14 K. E. 832; Gaudelupo Y. Cairo Min.
Co. v. Beatty, (Tcnn. 1886) 1 S. W. 348;
American China Development Co. P. Bovd.
148 Fed. 258.
54. W. H. Stubbings Co. p. World's Colum
bian Exposition Co., 110 111.App. 210; Carli!i
r. Brown, 80 111. App. 541; Luttrell r. East
Tennessee Tel. Co., 86 S. W. 1124, 27 Kv. L.
Rep. 872; Brown V. Wright, 25 Mo. App.
54; Fischer v. Jordan, 54 N. Y. App. Div.
621, 66 X. Y. Suppl. 286 [affirmed in 169
X. Y. 615, 62 X. E. 1095].
55. Alabama, — Franklin v. Pollard Mill
Co., 88 Ala. 318, 6 So. 685.
Colorado.— Burkhard p. Mitchell, 16 Colo
376, 26 Pac. 657, holding that where the
owner claims that the agent had no authority
to execute a lease for more than a year, bu;
notwithstanding accepts rent from the ten
ants for four months after the end of the
first year, he thereby ratifies the lease for the
entire term, and cannot demand a higher
rent for the balance of the term and oust th-»
tenant for refusal to pay it.
Iowa.— Chamberlain v. Collinson, 45 Iowa
429.
Minnesota.— Ehrmai.ntraut p. Robinson. 52
Minn. 333, 54 X. W. 188, holding that where
a principal, knowing that an unauthorized
contract has been made by an agent in hi*
behalf for the use ana occupation of cer
tain premises, enters into possession and en
joys their use without knowing or ascertain
ing what the terms of the lease are. he will
be held to have intended to ratify the con
tract, whatever it may be.
yew Jersey.— Clement f. Young-McShes
Amusement Co., 69 N. J. Eq. 347, 60 Atl.
419.
Xcto York.— Hvatt p. Clark. 118 X. Y. 5«3,
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mortgage,” or contract to convey land,” contracts and transactions with refer
ence to negotiable instruments,” contracts of loan,” agreements by the agent to
submit to arbitration matters in dispute," contracts made on behalf of corporations
23 N. E. 891 [affirming 55 N. Y. Super. Ct.
98, 8 N. Y. St. 134].
United States.— Bicknell v. Austin Min.
Co., 62 Fed. 432; Oregon R. Co. v. Oregon
R., etc., Co., 28 Fed. 505.
See 40 Cent. Dig. tit. “Principal and
Agent,” $ 647.
56. Georgia.-Lampkin v. Cartersville First
Nat. Bank, 96 Ga. 48, 23 S. E. 390.
Illinois.- Union Mut. L. Ins. Co., v. Kirch
off, 133 Ill. 368, 27 N. E. 91.
Indiana.- Fouch v. Wilson, 59 Ind. 93.
Iowa-Iowa State Sav. Bank v. Taylor,
98 Iowa 631, 67 N. W. 677; Brown v. Kiene,
72 Iowa 342, 33 N. W. 651.
Michigan.— Connecticut Mut. L. Ins. Co.,
r. Bulte, 45 Mich. 113, 7 N. W. 707.
See 40 Cent. Dig. tit. “Principal and
Agent,” $ 647.
57. Powell v. Gossom, 18 B. Mon. (Ky.)
179; Murray v. Mayo, 157 Mass. 248, 31
N. E. 1063; Kirkpatrick v. Pease, 202 Mo.
47 1, 101 S. W. 651.
58. California.-Mitchell v. Finnell, 101
Cal. 614, 36 Pac. 123, holding that an in:
dorsement with full knowledge of the circum
stances under which a note was procured
ratifies whatever an agent did in procuring it.
Georgia.-Turner r. Wilcox, 54 Ga. 593;
Murray v. Walker, 44 Ga. 58, holding that
where an agent for the collection of a note
received Confederate money in payment with
out authority, but the principal accepted the







Illino.e.- Nicholson r. Doney, 37 Ill. App.
531; Baer v. Lichten, 24 Ill. App. 311.
Indiana.-Moore v. Pendleton, 16 Ind.
481 : Hunt v. Listenberger, 14 Ind. App. 320,
42 N. E
. 240, 964. -
Kentucky.— German Nat. Bank v. Louis
ville Butchers’ Hide, etc., Co., 97 Ky. 34, 29
S
.
W. 882, 16 Ky. L. Rep. 881.
Massachusetts.- Ely v. James, 123 Mass.
36; Hayden v. The Middlesex Turnpike Corp.,
10 Mass. 397, 6 Am. Dec. 143.
Minnesota.--Woodbury v. Larned, 5 Minn.
339.
Missouri.-Mayer v. Old, 57 Mo. App. 639.
New York.- Continental Nat. Bank v.
Koehler, 117 N. Y. 657, 22 N. E. 1133.
Pennsylvania.--Wheeler, etc., Mfg. Co. v.
Aughey, 144 Pa. St. 398, 22 Atl. 667, 27 Am.
St. Rep. 638; Horter v. Silliman, 3 Wkly.
Notes Cas. 405.




See 40 Cent. Dig. tit. “Principal and
Agent,” $ 644 et seq.
59. A labama. — Taylor r. West Alabama
Agricultural, etc., Assoc., 68 Ala. 229.
Illinois.— Ottawa Northern Plank Road Co.
v
. Murray, 15 Ill. 336.
. Maine.— Perkins v. Boothby, 71 Me. 91,
holding that where an agent borrows money
and applies it to the payment and discharge
o
f
the legal liabilities o
f
his principal, and
the principal knowingly retains the benefit
o
f
such payment, the lender may recover
therefor in an action against the principal
for money had and received.
Minnesota-Willis r. St. Paul Sanitation
Co., 53 Minn. 370, 55 N. W. 550.
Missouri– Watson v. Bigelow, 47 Mo. 413;
Trenton First Nat. Bank v. Badger Lumber
Co., 5
4 Mo. App. 327, 60 Mo. App. 255, hold
ing that one who, after his agent has bor
rowed money on his note, collects the lenders'
draft and refuses to return it or the proceeds
upon being informed o
f
the manner in which
it was procured by the agent, is liable on
such note to the lender, who believed the
agent had authority to execute it
.
Montana.-McAdow v. Black, 4 Mont. 475,
1 Pac. 751.
New Hampshire.— Connecticut River Sav.
Bank r. Fiske, 60 N
.
H
. 363; Despatch Line
o
f
Packets r. Bellamy Mfg. Co., 12 N. H
.
205.
New York.-Whitney v. Union Trust Co.,
65 N. Y. 576; Shires v. Morris, 8 Cow. 60.
Pennsylvania.-Mundorff v. Wickersham,
63 Pa. St. 87, 3 Am. Rep. 531.
Vermont.—Spooner v. Thompson, 48 Vt.
259; Lyman v. Norwich University, 28 Vt.
560.
Washington.—Allen v. Olympia Light, etc.,
Co., 13 Wash. 307, 43 Pac. 55.
Wisconsin.— Ballston Spa Bank v. Marine
Bank, 16 Wis. 120.
United States.— Prentiss Tool, etc., Co. v.







See 40 Cent. Dig. tit. “Principal aut
Agent,” $ 646.
Loan not ratified.—A mining corporation
whose agent without authority borrowed
money o
n its behalf and used it in operating
the mine does not ratify the agent's act by
retaining the ore taken from the mine with
the use o
f
the money borrowed by the agent,
a
s it has a right to its own ore without rati
fying o
r repudiating such loan. Union Gold
Min. Co. v. Rocky Mountain Nat. Bank, I
Colo. 531. -
Usurious loans.—Where an agent intrusted
with money to loan a
t legal interest exacts
a
s a condition o
f making the loan a bonus for




the principal, such act on his part does
not constitute usury in the principal o
r
af.
fect the security in his name. Phillips r.
Mackellar, 92 N. Y
. 34; Estevez v. Purdy,
66 N. Y. 446 [reversing 6 Hun 46].
60. Connecticut.—White v. Fox, 29 Conn.
570.
Georgia.- Johnson v. Cochran, 81 Ga. 39, 3
S
. E
. 809, 12 Am. St. Rep. 294; Perry v.
Mulligan, 58 Ga. 479, holding that after a
person has taken and enjoyed large benefits
from an award it is too late for him to ob
ject thereto on the ground that his agent
had no written o
r
other legal authority to
bind him by the submission.







1274 [31 Cye.] PRINCIPAL AND AGENT
by agents or officers acting in excess of their authority,61 including municipal as
well as private corporations,82 and contracts and transactions generally for a prin
cipal by an agent acting beyond the authority conferred,63 including any warranties
or representations, fraudulent or otherwise, made by the agent as an inducsment
to the third person setting up the ratification.61
Mississippi. — Memphis, etc., R. Co. c,
Scruggs, 60 Miss. 284.
New' York.— Lowenstein v. Mcintosh, 37
Barb. 251.
United States.— Orvis v. Wells, 73 Fed.
110, 19 C. C. A. 382.
See 40 Cent. Dig. tit. " Principal and
Agent," § 653.
61. Alabama. — Taylor v. West Alabama
Agricultural, etc., Assoc., 08 Ala. 229, hold
ing that a corporation has as full capacity as
a natural person to ratify the unauthorized
or defectively executed acts of its agents.
Connecticut.— Perry v. Simpson Water
proof Mfg. Co., 37 Conn. 520.
Georgia. — Whitley v. James, 121 Ga. 521,
49 S. E. 000.
Iowa.— Humphrey v. Patrons Mercantile
Assoc., 50 Iowa 00/.
Kentucky. — German Xat. Bank v. Louis
ville Butcher's Hide, etc, Co., 97 Ky. 34, 29
S. W. 882, 16 Ky. L. Rep. 881.
Maine.— Fitch v. Lewiston Steam-Mill Co.,
80 Me. 34, 12 Atl. 732.
Massachusetts.— Episcopal Charitable Soc.
v. Episcopal Church, 1 Pick. 372.
Michigan. — Clement, etc., Co. v. Michigan
Clothing Co., 110 Mich. 458, 08 N. W. 224;
Detroit v. Jackson, 1 Dougl. 106.
Missouri.—Akers p. Ray County Sav. Bank,
63 Mo. App. 310; Brown v. Wright, 25 Mo.
App. 54; Ten Broek r. Winn Boiler Com
pound Co., 20 Mo. App. 19.
New Uampshire.— Connecticut River Sav.
Bank v. Fiske. 60 N. H. 363; Despatch Line
of Packets v. Bellamy Mfg. Co., 12 N. H.
205, 37 Am. Dec. 203.'
New York.— Jourdan r. Long Island R. Co.,
115 N. Y. 380. 22 N. E. 153; Whitney v.
Union Trust Co., 65 X. Y. 576; Alexander t>.
Brown, 9 Hun 641; Houghton r. Dodge, 5
Bosw. 326; Schurr p. New York, etc., Subur
ban rnv. Co.. 16 N. Y. Suppl. 210 [affirmed
in 18 N. Y. Suppl. 454].
Vermont.— Middlebury Bank v. Rutland,
etc.. R. Co., 30 Vt. 159 ;*Whitwell v. Warner,
20 Vt. 425.
Washington.—Allen r. Olvmpia Light, etc..
Co.. 13 Wash. 307. 43 Pac. 55.
Wisconsin.— Hallston Spa Bank p. Marine
Bank, 16 Wis. 120.
United States. — Prentiss Tool. etc.. Co. p.
Godchaux, 66 Fed. 234, 13 C. C. A. 420;
Bicknall P. Austin Min. Co., 62 Fed. 432.
See 40 Cent. Dig. tit. " Principal and
Agent," S 644 et set]. And see Corporations,
10 Cyc. 1078.
62. California. — Ran Francisco Gas Co. p.
Ran Francisco. 9 Cal. 453.
Indiana.— Ross P. Madison, 1 Tnd. 281, 48
Am. Dec. 301.
Maine.—Abbott V. Hermon Third School
Dist., 7 Me. 118.
Missouri.— Ruggles v. Washington County,
3 Mo. 496.
Pennsylvania. —Allegheny City r. McClur-
kan, 14 Pa. St. 81; North Whitehall Tp. r.
South Whitehall Tp., 3 Serg. 4 R. 117.
United States.— Clark v. Washington, 12
Wheat. 40, 0 L. ed. 544; Bank of Columbia
V. Patterson, 7 Cranch 299, 3 L. ed. 351.
See 40 Cent. Dig. tit. " Principal and
Agent," § 644 et seq. And see Municipal
Corporations, 28 Cyc. 677.
63. California.— Market St. R. Co. r. Hell-
man. 109 Cal. 571, 42 Pac. 225; Wyman P.
Moore, 103 Cal. 213, 37 Pac. 230.
Indiana. — Terry v. New York Provident
Fund Soc, 13 Ind. App. 1, 41 N. E. 18, 55
Am. St. Rep. 217.
Iowa.— Milligan p. Davis, 49 Iowa 126.
Michigan. — Clement, etc., Co. r. Michigan
Clothing Co., 110 Mich. 458, 68 N. W. 224
Nebraska.— Hughes !'. Insurance Co. of
North America, 40 Nebr. 626. 59 N. W. 112.
New York.— Smith r. Barnard. 148 N. Y.
420, 42 X. E. 1054; Sturgis r. New Jersey-
Steamboat Co., 62 N. Y. 025 [affirming 35
N. Y. Super. Ct. 251].
Pennsylvania. — Massev v. Insurance Co., 3
Phila. 200.
Utah.— Brown r. Parsons, 10 Utah 223. 37
Pac. 340.
Virginia. — Higginbotham «'. Mav, 90 Va.
233, 17 S. E. 941.
United States.— Connecticut Ins. Co. F.
Pennsylvania Ins. Co., 51 Fed. 8S4, 2 C. C. A.
535; 'Belleville Sav. Bank r. Winslow, 35
Fed. 471.
See 40 Cent. Dig. tit. " Principal and
Agent," S8 644. 045.
64. Dakota.— Nichols r. Bruns. 5 Dak. 23,
37 X. W. 752.
Florida. — ('room r. Swann, 1 Via. 211.
Illinois.— Hopkins r. Snedaker. 71 111.449;
Woodford r. McClenahnn. 9 111. 85.
Indiana.— Du Souchet r. Dutcher. 113 Ind.
249, 15 XT. E. 459.
Iowa.— Eadie r. Ashbaugh, 44 Iowa 51!».
Kentucky.— Western Mfg. Co. r. Cotton,
104 S. W. 758, 31 Kv. L. Rop. 1130. 12
L. R. A. X. S. 427.
Maryland — Swindell i\ Gilbert, 100 Md.
399. 00 Atl. 102.
Michigan.— Krolik r. Currv, 148 Mich. ?14,
111 X. W. 761; Ripley r. Case, 86 Mich. 2f.J.
49 X'. W. 46; Busch p. Wilcox, 82 Mich. 31".
336. 46 X. W. 940. 47 N. W. 328. 21 Am.
St. Rep. 554.
Minnesota.—Albitz P. Minneapolis, etc.. T\.
Co.. 40 Minn. 476. 42 N. W. 394.
Nebraska.— Leavitt. r. Rizer. 35 Nebr. 80,
52 N. W. 832; Svcamore Marsh Harvester
Co. !'. Rturm. 13 Nebr. 210. 13 N. W. 202.
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(m) Acquiescence oh Silence — (a) In General. As a general rule the
principal, upon learning of the unauthorized act of his agent, if he does not intend
to be bound thereby, must within a reasonable time repudiate it.65 It has been
variously stated that the principal should repudiate the act promptly,68 immedi
ately,87 at once,88 or as soon as informed or notified of the act; 00 but the rule
usually applied is that of a reasonable time,70 what is a reasonable time being
-Yeie York.— Krunim v. Beach, 96 N. Y.
398 [affirming 25 Hun 293] ; Akberg v. John
Kress Brewing Co., 65 Hun 182, 19 Nj Y.
Suppl. 956 [affirmed in 138 X. V. 648, 31
N. E. 513].
\~orth Carolina.— Lane P. Dudley, 6 N. C.
119. 5 Am. Dec. 523.
Pennsylvania. — Meyerhoff v. Daniels, 173
Pa. St. 555, 34 Atl. 298, 5T Am. St. Ret..
782.
Texas. — Henderson v. San Antonio, etc., R.
Co., 17 Tex. 560, 67 Am. Dec. 075; Texas
Elevator, etc., Co. v. Mitchell, 7 Tex. Civ.
App. 222, 28 S. W. 45; Gulf, etc.. R. Co. e.
Pittman, 4 Tex. Civ. App. 167, 23 S. W. 31S.
}\'isconsin. — Burke v. Milwaukee, etc., R.
Co., 83 Wis. 410, 53 N. W. 692; Morse v.
Ryan. 26 Wis. 356.
'inited Slates.— Clark p. Reeder, 158 U. 6.
505, 15 S. Ct. 849, 39 L. ed. 1070 [affirmiixi
40 Fed. 513] ; Alger p. Keith, 105 Fed. 105,
44 C. C. A. 371 ; Continental Ins. Co. v. Penn
sylvania Ins. Co., 51 Fed. 884, 2 C. C. A. 535;
Foster v. Swasev, 9 Fed. Cas. No. 4,984, 2
Woodb. k M. 217.
See 40 Cent. Dig. tit. " Principal and
Agent." %648.
If the principal has no knowledge of an un
authorized warranty made by an agent in the
sale of property not usually sold with war
ranty, his receipt of the proceeds of the safe
does not constitute a ratification of the un
authorized warranty. Smith v. Tracy, 36
N. Y. 79. And see supra. I. F. 2, e.
65. Alabama.— Lee P. Fontaine, 10 Ala.
755, 44 Am. Dec. 505.
Arkansas.— Lvon v. Tams. 11 Ark. 189.
Colorado.— Lynch v. Smvth, 25 Colo. 102,
54 Pac. 634 [reversing 7 Colo. App. 383, 43
Pac. 670] ; Breed P. Central City First Nat.
Bank, 6 Colo. 235.
Georgia.— Whitley v. James, 121 Ga. 521,
49 S. E. 600.
Louisiana. — Starr p. Zacharie, 18 La. 517;
Dupre v. Splane, 16 La. 61.
Massachusetts.— Brigham p. Peters, 1 Grav
139.
Minnesota.— Anderson P. Johnson. 74
Minn. 171, 77 N. W. 26; Stearns r. Johnson,
19 Minn. 540.
Mississippi. — Mever v. Morgan, 51 Miss.
21. 24 Am. Rep. 617.
yew Hampshire.—'Wright r. Bovnton, 37
N. H. 9, 72 Am. Dec. 319.
yew York.— Bridenbecker r. Lowell, 32
Barb. 9 ; Ketchem p. Marsland. 18 Misc. 450,
42 X. Y. Suppl. 7.
Pennsylvania. — Hotchkiss P. Roehm. 181
"Pa. St. 65, 37- Atl. 119- (holding that where
an agent without authority sold his prin
cipal's notes for part cash and the residue
in notes of other persons, an effort of the
principal to rescind, made after he received
the notes and over a month after one of them
had matured, came too late) ; Massey v. In
surance Co., 3 l'hila. 200.
Tennessee. — Walker p. Walker, 7 Baxt.
260; Bement P. Armstrong, (Ch. App. 1896)
39 S. W. 899.
Texas. — Yellow Pine Lumber Co. v. Car
roll, 76 Tex. 135, 13 S. W. 261.
Wisconsin.— McWhinne v. Martin, 77 Wis.
182, 46 N. W. 118; Saveland p. Green, 40
Wis. 431.
United States.— Union Gold Min. Co. P.
Rocky Mountain Nat. Bank, 06 U. S. 640,
24 L. ed. 648; Central Trust Co. P. Ashville
Land Co., 72 Fed. 361, 18 C. C. A. 590.
See 40 Cent. Dig. tit. " Principal and
Agent," § 641.
The repudiation must be communicated to
the other party to the transaction and not
merelv to the agent. Bement v. Armstrong,
(Tenn. Ch. App. 1896) 39 S. W. 899.
66. Georgia. — Brav v. Gunn, 53 Ga. 144.
Illinois.— Booth v'
.
Wilev, 102 111. 84.
Kentucky — Clay v. Spratt, 7 Bush 334.
.Vetc York.— Hazard v. Spears, 2 Abb. Dec.
353, 4 Keyes 469.
Pennsylvania.—Bredin p. Dubarrv, 14 Serg.
& R. 27.
Canada. — Conant P. Miall, 17 Grant Ch.
(U. 0.) 574.
See 40 Cent. Dig. tit. " Principal and
Agent," § 641.
The term " promptly " has been explained
as implying merely that the principal " should
not have been dilatory: should have been guilty
of no unnecessary delay
"
( Clay p. Spratt, 7
Bush (Ky.) 334) ; but in other cases where
the term " promptly " was used it was used
in connection with the expressions " on the
spot, or certainly within a few days
" (Hazard
p. Spears. 2 Abb. Dec. (N. Y.) 353, 4 Keye*
469), and '' the first moment the facts comes
to his knowledge" (Bredin p. Dubarrv, 14
Serg. & R. (Pa.) 27).
67. Bonneau p. Povdras, 2 Rob. ( La. ) 1 ;
Pitts P. Shubert. 11 'La. 286, 30 Am. Dec.
718.
68. Johnson P. Jones, 4 Barb. (N. Y.) 369.
69. Barriero r. Peychaud, 14 La. Ann. 370;
Crane p. Bedwell, 25 Miss. 507 ; Bredin r.
Dubarrv, 14 Serg. & R. (Pa.) 27.
70. Lvon P. Tams. 11 Ark. 189; Whitley
r. James. 121 Ga. 521, 49 S. E. 600; Mapp
r. Phillips. 32 Ga. 72; Peck p. Ritchey, 66
Mo. 114: St. Louis Gunning Advertising Co.
v. Wanamaker, 115 Mo. App. 270, 90 S. W.
737. See also cases cited supra, note 05.
It is error to instruct that the principal
must repudiate the act "within a few days."
Each case is governed by its peculiar circum
stances, and the words " within a reasonable
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dependent upon the circumstances of the particular case,71 which may be
such on the one hand as to require prompt or immediate action, or on the other
hand as to make some delay excusable or immaterial." If the principal on
being informed of the unauthorized act of the agent does not then repudiate
it or do so within a reasonable time thereafter, but without any objection
acquiesces in what the agent has done, he will ordinarily be held to have
ratified the act,73 and this is particularly true where the delay has been for a long
time " or their equivalent should be used.
Peck v. Ritchey, GO Mo. 114.
It is stating the rule too broadly to say
that the principal will be bound unless he
repudiates the act instantly or as soon as it
conies to his knowledge, particularly in the
case of a mere intruder. Miller v. Excelsior
Stone Co., 1 111. App. 273.
71. Arkansas.— Lyon v. Tarns, 11 Ark. 189.
Georgia.— Whitley v. James, 121 Ga. 521.
4P S. E. 600; Mapp v. Phillips, 32 Ga. 72.
Kansas.— Halloway p. Arkansas City Mill
ing Co., 77 Kan. 70, 93 Pac. 577.
Mississippi. — Burns v. Kelley, 41 Miss. 339.
Missouri. — Peck v. Ritchey, 60 Mo. 114.
See 40 Cent. Dig. tit. " Principal and
Agent," § 641.
72. Lyon v. Tarns, 11 Ark. 189; Peck v.
Ritchey, 66 Mo. 114.
73. Alabama.— Pollock v. Gantt. 69 Ala.
373, 44 Am. Rep. 519; Lee v. Fontaine, 10
Ala. 755, 44 Am. Dec. 505.
Arkansas. — Ladenberg v. Beal-Doyle Drv
Goods Co., 83 Ark. 440, 104 S. W. 145; Lyon
v. Tarns, 11 Ark. 189.
Colorado.— Lynch p. Smyth, 25 Colo. 103,
54 Pae. 634 [reversing 7 Colo. App. 383, 43
Pac. 670] ; King p. Rea, 13 Colo. 69, 21 Pac.
1084; Higgins v. Armstrong, 9 Colo. 38, 10
Pac. 232; Breed p. Central City First Nat.
Bank, 0 Colo. 235; Union Gold Min. Co. P.
Rocky Mountain Nat. Bank, 2 Colo. 565;
Tennis v. Barnes, 11 Colo. App. 196, 52 Pac.
1038.
Georgia. — Whitley p. James, 121 Ga. 521,
49 S. E. 000 ; Crockett i>.Chattahoochee Brick
Co., 95 Ga. 540, 21 S. E. 42; Brav v. Gunn,
53 Ga. 144; Byrne v. Doughty, 13 Ga. 46.
Illinois. —■Ernst v. McC'hesney, 186 111.
017, 58 N. E. 399 [affirming 89 111. App.
104]; Booth v. Wiley, 102 111. 84; Francis
v. Kerker, 85 111. 190; Darst P. Gale, 83 111.
130; Indianapolis, etc.. R. Co. v. Morris, 67
111. 295; Ward p. Williams, 20 111. 447, 79
Am. Dec. 385; Hall t>. Harper, 17 111. 82;
Joseph Wolf Co. v. Bank of Commerce, 107
111.App. 58; Lepman p. Woods, 79 111.App.
209.
Indiana.— Terre Haute, etc.. R. Co. V.
Stockwell, 118 Ind. 98, 20 N. E. 650.
Iowa.— Henderson o. Beatty. 124 Iowa 163,
99 N. W. 710; Wright v. Farmers' Mut. Live
stock Ins. Assoc., 90 Iowa 300. 05 N. W.
308; Bray p. Smith, 87 Iowa 339. 54 N. W.
222; Farwell v. Howard, 20 Iowa 381.
Kansas.—Halloway v. Arkansas City Mill
ing Co., 77 Kan. 76, 93 Pac. 577; Kaffer P.
Walters, 9 Kan. App. 291, 61 Pac. 323.
Kentucky. — Wheeler p. Citizens' Nat.
Bank, 107 S. W. 316, 32 Ky. L. Rep. 939:
Pennsylvania Iron Works Co. p. Henry Voght
Mach. Co., 96 S. W. 551, 29 Ky. L. Rep. 861,
8 L. R. A. N. S. 1023.
Louisiana. — Johnson v. Carrere, 45 La.
Ann. 847, 13 So. 195; Kehlor v. Kemble, 26
La. Ann. 713; Dunklin t'. Horrell, 23 La.
Ann. 394; Mangum t'. Bell, 20 La. Ann. 215:
Delaney v. Levi, 19 La. Ann. 251; Starr r.
Zaeharie, 18 La. 517 ; Dupre v. Splane, 16-
La. 51 ; Segond P. Thomas, 10 La. 295.
Massachusetts.— Foster p. Rockwell. 104
Mass. 167; Brigham p. Peters, 1 Gray 139;
Shaw v. Nudd, 8 Pick. 9; Pratt v. Putnam,
13 Mass. 361.
Michigan.— Cooper v. Mulder, 74 Mich.
374, 41 N. W. 1084.
Minnesota.— Smith v. Fletcher, 75 Minn.
189, 77 N. W. 800; Stearns v. Johnson, 19
Minn. 540.
Mississippi. — Meyer p. Morgan, 51 Miss.
21, 24 Am. Rep. 617, holding that the prin
cipal when informed of the unauthorized act*
of his agent with respect to property must,
within a reasonable time, elect to approve
or disaffirm them. If he does not disaffirm
them, and so inform the agent, the latter may-
presume that his conduct has been affirmed.
Silence will be equivalent to approval.
Missouri. — Schmidt r. Rankin, 193 Mo.
254, 91 S. W. 78; Mayer P. Old, 57 Mo. Apo.
639.
Nebraska.— German Nat. Bank r. Hast
ings First Nat. Bank, 59 Nebr. 7, 80 N. W.
48; Oberne p. Burke, 50 Nebr. 764, 70 N. W.
387; Day v. Miller, 1 Nebr. (Unoff.) 107,
95 N. W. 359.
Nevada. — Martin r. Victor Mill, etc., Co.,
19 Nev. 180, 8 Pac. 161.
New Hampshire.— Wright t'. Bovnton. 37
N. H. 9, 72 Am. Dec. 319.
New York.— Hvatt p. Clark, 118 N. Y.
563, 23 N. E. 891 ; Andrews r. .Etna L. Ina.
Co., 92 N. Y. 596; Olcott v. Tioga R. Co.. 27
N. Y. 540. 84 Am. Dec. 298; Hazard v.
Spears, 2 Abb. Dec. 353. 4 Keyes 469; Vos-
burg r. Mallorv, 70 N. Y. App". Div. 247, 75
N. Y. Suppl. 480; Mvers p. Mutual L. Ini.
Co., 32 Hun 321 [affirmed in 99 N. Y. 1. 1
N. E. 33] ; Wardrop p. Dnnlop, 1 Hun 325
[affirmed in 59 N. Y. 034]: Bridenbecker r.
Lowell, 32 Barb. 9: Johnson v. Jones. 4 Barb.
309; Benedict p. Rockwell. 25 Misc. 325, 54
N. Y. Suppl. 581; Ketchem v. Marsland. 1?
Misc. 450. 42 N. Y. Suppl. 7; Brvce r. Clark.
16 N. Y. Suppl. 854.
North Carolina.— Brown P. Smith, 67 X C.
245.
Pennsylvania.— Knauer r. McKoon. 19
Pa. Super. Ct. 539; Massev rt Insurance C«u,
3 Phi la. 200; Brown e. Weinmann. 34 Pittsb.
Leg. J. N. S. 400.
Tennessee. — Hart p. Dixon, 5 Lea 336;
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period,74 or the circumstances were such as to impose upon the principal a duty to
act promptly,'5 as where loss or injury to the other party was likely to result from
a failure to do so.78 Delay in repudiating an unauthorized act of an agent cannot
constitute a ratification if the principal, during such time, was ignorant of the
facts,17 and if he repudiates it with reasonable promptness after learning the facts
there is no ratification; 78 nor if the principal has promptly expressed his dis
approval of the act will a delay in asserting his rights be deemed a ratification,"
if his subsequent conduct is not inconsistent with his original repudiation.80 Mere
silence or delay in repudiating the act of an agent does not necessarily amount to a
ratification.81 While it may be considered as evidence of a ratification it is not
Walker r. Walker, 7 Baxt. 260; Fort v.
Coker, 11 Heisk. 579; Benient i'. Armstrong,
(Ch. App. 1890) 39 S. W. 899.
Texas. — Yellow Pine Lumber Co. v. Car
roll, 76 Tex. 135, 13 S. W. 261; Brennon
v. Dansby, 43 Tex. Civ. App. 7, 95 S. W.
700; Angel v. Miller, 16 Tex. Civ. App. 679,
39 S. W. 1092; Pillman v. Freidberg, 2 Tex.
App. Civ. Cas. $ 582.
I irginia.— Forbes v. Hagman, 75 Va. 168.
West Virginia. — Curry v. Hale, 15 W. V'a.
867.
Wisconsin.— Piatt v. Schmitt, 117 Wis.
489, 94 N. W. 345; Roundy v. Erspamer, 112
Wis. 181, 87 N. W. 1087 ; McWhinne v. Mar
tin, 77 Wis. 182, 46 N. W. 118; Saveland V.
Green, 40 Wis. 431.
United States.— Union Gold Min. Co. v.
Rocky Mountain Nat. Bank, 96 U. S. 640, 24
L. ed. 648; American China Development Co.
i'. Bovd, 148 Fed. 258; Central Trust Co. o.
Ashville Land Co., 72 Fed. 361, 18 C. C. A.
590; Rice V. Ege, 42 Fed. 661 Lorie r. North
Chicago City R. Co., 32 Fed. 270; Colt a.
Rood, 6 Fed. Cas. No. 3,031, 6 McLean 106;
Wilcox v. Phillips, 29 Fed. Cas. No. 17,639,
1 Wall. Jr. 47.
England.— Loring f. Davis, 32 Ch. D. 625,
55 L. J. Ch. 725, 54 L. T. Rep. N. S. 899, 34
Wkly. Rep. 701; Sentance v. Hawlev, 13
C. B. N. S. 458, 7 L. T. Rep. N. S. 745, 11
Wkly. Rep. 311, 106 E. C. L. 453.
Canada. — McDonald ff. Morrison, 27 Nova
Scotia 347; Conant v. Miall, 17 Grant Ch.
(U. C.) 574; McLean v. Hime, 27 U. C. C. P.
195.
See 40 Cent. Dig. tit. "Principal and
Agent," | 638 et seq.
74. Colorado.— Hoosac Min., etc., Co. v.
Donat, 10 Colo. 529, 16 Pac. 157, over one
hundred days.
Connecticut.— J. B. Owens Pottery Co. v.
Turnbull Co., 75 Conn. 628, 54 Atl. 1122
Georgia.— Whitley c. James, 121 Ga. 521,
49 S. E. 6u0. fourteen years.
Illinois.— Swartwout r. Evans, 37 111. 442
(two years); Williams t\ Merritt, 23 111.
623 (eighteen years).
Indiana.— Wakeman v. Jones, Smith 308,
several years.
Mississippi. — Bias p. Coekrum, 37 Miss.
509, 75 Am. Dec. 76, twenty years.
Missouri. — Chouteau p. Allen. 70 Mo. 290.
yew Jersey.— Baldwin r. Howell, (Ch.
1894) 30 Atl. 423.
Texas— Shinn v. Hieks, 08 Tex. 277, 4
S. W. 486.
See 40 Cent. Dig. tit. " Principal and
Agent/' § 638 et seq.
75. Harrod v. McDaniels, 126 Mass. 413.
76. Lepman V. Wood3, 79 111. App. 269;
Metcalf t>.Williams, 144 Mass. 452, 11 N. E.
700.
77. See supra, I, F, 2, e.
78. Iowa.— Hakes v. Myrick, 69 Iowa 189,
28 N. W. 575.
Mississippi. —Burns v. Kelley, 41 Miss 339.
New York.— Mcintosh p. Battel, 68 Hun
216, 22 N. Y. Suppl. 805.
Oregon. — Reid v. Alaska Packing Co., 47
Oreg. 215, 83 Pac. 139.
Pennsylvania. — Deacon v. Greenfield, 141
Pa. St. 467, 21 Atl. 650.
See 40 Cent. Dig. tit. "Principal and
Agent," § 638 et teq.
The principal may wait, after learning that
a contract has been made different m its
terms from that authorized, until he can as
certain its nature and how it will affect his
interests before deciding whether he will re
pudiate it. Barnard v. WTieeler, 24 Me. 412.
Where the principal at once repudiates the
agent's act, the mere fact that he accepts a
transfer of the agent's property voluntarily
offered by him to cover any loss that the
principal may sustain cannot be considered
as a ratification of or acquiescence in the
unauthorized act (Lazard v. Merchants', etc.,
Transp. Co., 78 Md. 1, 26 Atl. 897 ) ; nor
where the act is promptly repudiated will
the fact that the principal retained the agent
in his employ amount to a ratification (Dea
con v. Greenfield, 141 Pa. St. 467, 21 Atl.
650).
79. Brown v. Henrv, 172 Mass. 559, 52
N. E. 1073; Brooklyn Daily Eagle v. Dell-
mar, 30 Misc. (N. Y.) 747, *62 N. Y. Suppl.
1041; McClure e. Evartson, 14 Lea (Tenn.)
495; O'Connor v. O'Connor, 45 W. Va. 354,
32 S. E. 276.
80. Brown r. Henry, 172 Mass. 559, 52
N. E. 1073.
81. Alabama.— Mobile, etc., R. Co. v. Jay,
65 Ala. 113.
California. — Deane v. Gray Bros. Artificial
Stone Paving Co., 109 Cal. 433, 42 Pac. 443;
California Bank v. Sayre. 85 Cal. 102, 24
Pac. 713.
Iowa.— Burlington Gaslight Co. v. Green,
22 Iowa 508.
Louisiana. — Guimbillot v. Abat, 6 Rob. 234.
Tfeic Jersey.— Dugan ('. Lvman, (Ch. 1892)
23 Atl. 657.
Tennessee. — Hattnn p. Stewart, 2 Lea 233.
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conclusive,82 and it is held that it cannot be conclusive unless the rights of innocent
third persons have been prejudiced thereby,83 or in other words unless the case
contains this element of equitable estoppel.84 Silence is
,
however, always an
element to be considered in connection with other evidence tending to show a
ratification,81 and may alone be sufficient to justify a finding of ratification,86 par
ticularly where the circumstances impose a special duty upon the principal to
speak,87 as where the other party was liable to be misled or injured by his failure to
do so.88 If the acquiescence, silence, or delay on the part of the principal has
caused third persons in reliance thereon to forego some right or act to their prej
udice, he should be held to have ratified the act of the agent.80 Cases of this
Texas. — Meyer v. Smith, 3 Tex. Civ. App.
37, 21 S. W. 995.
Vermont. — White t;. Langdon, 30 Vt. 599.
Virginia. — Hortons p. Townes, 6 Leigh 47.
See 40 Cent. Dig. tit. " Principal and
Agent," § 642.
If the liabilities have become fixed before
the principal acquires knowledge of the act,
so that an election to approve or disapprove
could be attended with no advantage to him,
his silence should not be construed as a rati
fication. Amory v. Hamilton, 17 Mass. 103.
82. Union Gold Min. Co, v. Eocky Moun
tain Nat. Bank, 2 Colo. 248; Smith v.
Fletcher, 75 Minn. 189, 77 N. W. 800; Dugan
i.\ Lyman, (N. J. Ch. 1892) 23 Atl. 057;
Mever v. Smith, 3 Tex. Civ. App. 37, 21 S. W.
995.
83. Colorado.— Union Gold Min. Co. V.
Eocky Mountain Nat. Bank, 2 Colo. 248.
Louisiana. — Guimbillot v. Abat, 6 Rob.
284.
Minnesota.— Smith v. Fletcher, 75 Minn.
189. 77 N. W. 800.
Missouri.— St. Louis Gunning Advertising
Co. v. Wanamaker, 115 Mo. App. 270, 90
S
. W. 737.
\eio Jersey.— Doughaday v. Crowell, 11
N. J. Eq. 201.
-Veto York.— Norden v. Duke, 120 N. Y.
App. Div. 1
,
104 N. Y. Suppl. 854.
Texas. — Williams o. Moore, 24 Tex. Civ.
App. 402, 58 S. W. 953.
See 40 Cent. Dig. tit. "Principal and
Agent." § G42.
Application of rule.— If the transaction be
tween t lie agent and a third person is com
plete before the principal is notified, so that
no injury can result to such person from
a failure to repudiate the transaction within
a reasonable time, the principal's failure to
do so is merely evidence of a ratification;
it is not conclusive, nor does it amount to
an estoppel. But if the transaction is still
in progress, and the silence of the prin
cipal after notice induces the person deal
ing with the agent to pursue a course which
would be detrimental to him if the principal
were, not bound, a ratification will be con
clusively presumed or the principal will be
held estopped by his silence and delav.
llfeld v. Zeigler, 40 Colo. 401. 91 Pac.
825: Breed p. Central Citv First Nat.
Bank, 4 Colo. 481; Union Gold Min. Co. v.
Eocky Mountain Nat. Bank. 2 Colo. 248;
St. Louis Gunning Advertising Co. r. Wana
maker, 115 Mo. App. 270, 90 S. W. 737.
84. Union Gold Min. Co. v. Rocky Moun
tain Nat. Bank, 2 Colo. 248; Norden v. Duke.
120 X. Y. App. Div. 1, 104 X. Y. Suppl. 854;
Williams v. Muore, 24 Tex. App. 402, 58
S. W. 953.
85. Kraft P. Wilson, (Cal. 1894) 37 Pac.
790.
86. Lee v. Fontaine, 10 Ala. 755, 44 Am.
Dec. 505; Lynch p. Smyth, 25 Colo. 103, 54
Pac. 634 [reversing 7 Colo. App. 383, 43 Pac.
670] ; Union Gold Min. Co. P. Rocky Moun
tain Nat. Bank, 2 Colo. 505; Toledo, etc , P-
Co. v. Prince, 50 111. 26.
87. Lepman v. Woods, 79 111. App. 269;
Metcalf v. Williams, 144 Mass. 452, 11 X. E.
700.
88. Lee v. Fontaine. 10 Ala. 755, 44 Am.
Dec. 505; Lepman v. Woods, 79 111. Aim.
269; Metcalf v. Williams, 144 Mass. 452, 11
N. E. 700.
89. California. — Dover v. Pittsburg Oil Co.,
143 Cal. 501, 77 Pac. 405.
Colorado.— Lynch v. Smyth, 25 Colo. 103.
54 Pac. 634 [reversing 1 Colo. App. 383, 43
Pac. 670],
Georgia.— Weaver v. Ogletree, 39 Ga. 5S6.
Illinois.— Sammis p. Poole, 183 111. 39C, 53
N. E. 934 [affirming 89 111.App. 118] ; Booth
V. Wilev, 102 111.84 ; Johnston p. Berry, 3 I1L
App. 256.
loiva.— Alexander v. Jones, 64 Iowa 207.
19 N. W. 913.
Kansas.— Latham p, Hutchinson First N*t.
Bank, 40 Kan. 9
,
18 Pac. 824.
Massachusetts.— Merrifield p. Parritt. 11
Cush. 590.
Nebraska.— Garland v. Wells. 15 Nebr. 203.
18 N. W. 132; Dav v. Miller, 1 Nebr. (Unoff.l
107, 95 N. W. 359*.
Xew Jersey.— Lyle r. Addicks, 62 N. J. Eq.
123, 49 Atl. 1121.
Washington.— Lvnch p. Richter, 10 Wash..
486, 39 Pac. 125.
West Mrginia.— Dewing v. Hutton, 48
W. Va. 576,' 37 S. E. 670; Curry v. Hale,
15 W. Va. 867.
See 40 Cent. Dig. tit. "Principal and
Agent." § 038 et seq~.
Opportunity to improve position.— Wher.?
after knowledge of the unauthorized act the
third person affected thereby has an oppor
tunity to improve his position, the failure
of the principal to repudiate the act within
a reasonable lime after notice will amount
to a ratification. Lvnch r. Pmvth, 25 Colo.
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character evidently contain the element of estoppel,” and some of the decisions are
expressly based wholly or in part upon this ground.” It has been stated that
since implied ratification by mere silence or failure to disaffirm is founded upon the
doctrine of equitable estoppel,” it cannot be set up by the principal as a ratification
in his own favor; * but as elsewhere shown there is a clear distinction between
ratification and estoppel,” and silence may be evidence from which a ratification
may be inferred, although no element of estoppel is involved.” It is also held
that ratification by acquiescence is a doctrine that applies to principals, and that
one of two joint agents who can only act jointly does not by failure to repudiate
the separate act of his co-agent thereby ratify the act so as to make it valid and
binding as against the principal; " but it may be invoked by the agent against
the principal to protect him from the consequences of his failure to act according
to his original agreement with the principal.”
(B) Distinction Between Unauthorized Acts of Agents and of Strangers. In apply
ing the doctrine of ratification by silence or acquiescence the decisions make a
distinction between cases where a stranger or volunteer assumes to act for another
without any authority and cases where a recognized agent merely exceeds his
authority,” and a further distinction has been made between acts of a mere obtru
sive volunteer and one who, although without authority, assumes in good faith
to act as an agent,” or who may reasonably be presumed to have the authority
to act as such from the fact of having had such authority at a previous time or on
90. St. Louis Gunning Advertising Co. r.
Wanamaker, 115 Mo. App. 270, 90 S. W.
737. -
91. California.--Dover v. Pittsburg Oil Co.,
143 Cal. 501, 77 Pac. 405; Pope v. J. K.
Armsby Co., 111 Cal. 159, 43 Pac. 589, opin
ion of the court delivered by Van Fleet, J.
Illinois.- Reese v. Wallace, 113 Ill. 589;
Prettyman v. Wilkey, 19 Ill. 235.
Maine.— Leavitt v. Fairbanks, 92 Me. 521,
43 Atl. 115.
Mississippi.-Vicksburg, etc., R. Co. v.
Ragsdale, 54 Miss. 200.
-
Missouri.- St. Louis Gunning Advertising
Co. v. Wanamaker, 115 Mo. App. 270, 90
S. W. 737.
Nebraska.- Garland v. Wells, 15 Nebr. 298,
18 N. W. 132; Day v. Miller, 1 Nebr. (Unoff.)
107, 95 N. W. 359.
New Jersey.— Lyle r. Addicks, 62 N. J. Eq.
123, 49 Atl. 1121; Baldwin v. Howell, (Ch.
1894) 30 Atl. 423.
-
New York.-Sheldon Hat Blocking Co. v.
Eickemeyer Hat Blocking Mach. Co., 90 N. Y.
607, 64. How. Pr. 467.
Washington.— Lynch v. Richter, 10 Wash.
486, 39 Pac. 125.
United States.—Bailey r. U. S., 15 Ct. Cl.
490, holding that, although fraud is ordi
marily an element of estoppel, nevertheless
where a payment is made to an agent without
due authority of the principal, his gross care
lessness in not disavowing the payment, and
long continued neglect to put the payors on
their guard, and silence which operated to
mislead or prevent them from pursuing their
remedy against the agent, will constitute an
estoppel.
See 40 Cent. Dig. tit. “Principal and
Agent,” $ 638 et seq.
The rule has been stated that if the prin
cipal remains silent when it is his duty to
speak, he will not be permitted to speak
when in justice he should remain silent.
Williams r. Merritt, 23 Ill. 623.
The doctrine applies to corporations as
well as to individuals. Sheldon Hat Block
ing Co. v. Eickemeyer Hat Blocking Mach.
Co., 90 N. Y. 607, 64. How. Pr. 467. See
CoRPoRATIONs, 10 Cyc. 1076 et seq.
92. Smith v. Fletcher, 75 Minn. 189, 77
N. W. 800. And see cases cited supra, note
91.
93. Turner v. Kennedy, 57 Minn. 104, 58
N. W. 823.
94. See supra, I, F, 1, d.
95. Thompson p. Laboringman's Mercantile
etc., Co., 60 W. Va. 42, 53 S. E. 908. -
96. Penn v. Evans, 28 La. Ann. 576.
97. Massey r. Greenabaum, (Del. 1904) 58
Atl. 804; Searing v. Butler, 69 Ill. 575;
Frothingham v. Haley, 3 Mass. 68. See also
Owsley r. Woolhopter, 14 Ga. 124.
98. Illinois.-Ward v. Williams, 26 Ill. 447,
79 Am. Dec. 358.
Massachusetts.- Foster r.
Mass. 167.
Michigan.— Heyn v. O'Hagen, 60 Mich. 150,
26 N. W. 861.
New York.- Merritt v. Bissell, 155 N. Y.
396, 50 N. E. 280 [reversing 84 Hun 194, 32
N. Y. Suppl. 559]; Ketchem r. Marsland, 18
Misc. 450, 42 N. Y. Suppl. 7; Woodman r.
Wicker, 88 N. Y. Suppl. 411.
Washington.— Lynch v. Richter, 10 Wash.
486, 39 Pac. 125.
Wisconsin.— Ladd v. Hildebrant, 27 Wis.
135, 9 Am. Rep. 445.
Canada.- Conant r. Miall, 17 Grant Ch.
(U. C.) 574.
See 40 Cent. Dig. tit.
Agent,” $ 638 et seq.
99. Robbins v. Blanding, 87 Minn. 246. 91
N. W. 844.
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account of his family relations with the alleged principal.2 While the authorities
are not uniform as to the extent of the effect of these distinctions,3 they are agreed
that the question as to the relations between the principal and agent or person
acting as such is important in determining whether there has been a ratification.4
It has been said that in the case of an unauthorized act by a mere stranger the
principal need take no notice of it
,
and can be bound only by an affirmative rati
fication; 6 but on the contrary it has been held that while mere silence in such cases
is not conclusive," it is evidence of ratification,7 although of less weight than in
the case of an agent exceeding his authority; 8 and that whether an inference of
ratification should be drawn therefrom depends upon the circumstances of the
case; 8 and if the circumstances are such that silence on the part of the principal
would be calculated to mislead the other party, a failure to repudiate the act may
justify a finding of ratification.10
(iv) Bringing Suit or Attempting to Enforce Contract. If the
principal with knowledge of the facts brings suit against a third person, basing his
right of action upon a contract made by an agent without authority, he thereby
ratifies such contract; 11 and the same rule applies if he attempts in any other way
2. Lynch v. Richter, 10 Wash. 486, 39 Pao.
125. See also Ladd v. Hildebrant, 27 Wis.
135, 9 Am. Rep. 445.
3. See Union Gold Min. Co. v. Rockv Moun
tain Nat. Bank, 2 Colo. 248; Ladd v. Hilde
brant, 27 Wis. 135, 9 Am. Rep. 445.
4. Ralphs v. Hensler, 97 Cal. 290, 32 Pac.
243; Lynch /;. Smyth, 25 Colo. 103, 54 Pac.
034 [reversing 7 Colo. App. 383, 43 Pac.
670] ; Union Cold Min. Co. v. Rocky Mountain
Nat. Bank, 2 Colo. 248 ; Ladd v. Hildebrant,
27 Wis. 135, 9 Am. Rep. 445.
The duty to repudiate promptly is more im
perative where an agency actually exists than
in the case of one acting without any author
ity. Ralphs V. Hensler, 07 Cal. 296, 32 Pac.
243; Foster v. Rockwell, 104 Mass. 167.
5. Ward v. Williams, 26 111. 447, 79 Am.
Dec. 385. See also Deane v. Gray Bros. Arti
ficial Stone Paving Co., 109 Cal. 433, 42 Pac.
443.
As between the principal and an agent
whose authority has been expressly revoked,
the principal is under no duty to repudiate
an act done by the agent subsequent tj
such revocation. Kelly v. Phelps, 57 Wis.
425, 15 N. W. 385.
6. California. — Deane t". Gray Bros. Arti
ficial Stone Paving Co., 109 Cal. 433, 42 Pac.
443.
Illinois. — ■ Miller t'. Excelsior Stone Co., 1
111.App. 273.
Iowa.— Britt v. Gordon, 132 Iowa 431, 108
N. W. 319.
New York.— Merritt v. Bissell. 155 N. Y.
396. 50 N. E. 280 [reversing 84 Hun 194, 32
N. Y. Suppl. 559].
Tmncssec. — Hatton v. Stewart, 2 Lea 233.
See 40 Cent. Dig. tit. " Principal and
Agent." % 638 e.t seq.
7. Philadelphia, etc., R. Co. v. Cowell, 28
Pa. St. 329, 70"Am. Dec. 128.
8. Union Gold Min. Co. r. Rockv Mountain
Nat. Bank. 2 Colo. 248; Ladd r. 'Hildebrant,
27 Wis. 135, 9 Am. Rep. 445.
9. Hcvn v. O'Hagen, 60 Mich. 150, 26 N. W.
861.
10. Heyn v. O'Hagen, 60 Mich. 150, 26
N. W. 861; Robbins v. Blanding, 87 Minn. 246,
91 N. W. 844; Lvnch v. Richter, 10 Wash.
486, 39 Pac. 125; Saveland t'. Green, 40 Wis.
431.
11. Alabama.— Gaines v. Acre, Minor 141.
California. — Argenti v. Brannan, 5 Cal.
351.
Colorado.— Lyon v. Washburn, 3 Colo.
201.
Connecticut.—Curnane v. Scheidel, 70 Conn.
13, 38 Atl. 875; Shoninger v. Peabody, 57
Conn. 42, 17 Atl. 278, 14 Am. St. Rep. SS ;
New Milford First Nat. Bank v. New Mil-
ford, 30 Conn. 93.
Georgia.— J. F. Bailey Co. v. West Lum
ber Co., 1 Ga. App. 398, 58 S. E. 120.
Illinois.— Bailcv v. Pardridge, 134 111. 1S8,
27 N. E. S9; Connett v. Chicago, 114 111. 233,
29 N. E. 280.
Iwiiana. — Moore V. Butler LTniversity. 83
Ind. 376; Johnson v. Hoover, 72 Ind. 395;
Kyser v. Wells, 60 Ind. 201.
'iowa.— Warder, etc., Co. v. Cuthbert, 99
Iowa 681, 68 N. W7. 917; Farrar v. Peterson,
52 Iowa 420, 3 N. W. 457.
Louisiana. — Zino t). Verdclle, 9 La. 51 ;
Surgat v. Potter, 12 Mart. 365, holding that
where an agent to sell for cash sells on credit,
his act is ratified by the principal if the
latter sues the vendee for the price.
Mainti.— Medomak Bank v. Curtis, 24 Me.
36.
Massachusetts.— Fiedler i'. Smith. 6 Cush.
336; Folger v. Mitchell, 3 Pick. 396 ; Sutton
First Parish v. Cole, 3 Pick. 232; Odiorne v.
Maxcy, 13 Mass. 178.
Michigan. —Merrill t\ Wilson, 66 Mich. 232.
33 N. W. 716.
Mississippi. —Walker t\ Mobile, etc., R. Co.,
34 Miss. 245 ; Augusta Bank r. Conrev, 28
Miss. 667 ; Dove »). Martin. 23 Miss.
"
588 :
Planters' Bank v. Sharp, 4 Sm. & M. 75, 43
Am. Dec. 470.
Missouri. — Daugherty v. Burgess. 118 Mo.
App. 557, 94 S. W. 594; Shinn r. Guvton.
etc., Mule Co., 109 Mo. App. 557, 83 S*
.
W.
1015; Alexander v. Wade, 106 Mo. App. 141.
80 S. W. 19.
[I
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to enforce or take advantage of such contract,12 or if he sets it up by way of defense
to a suit brought against him.13 In such case the principal must abide by the
entire contract as it was made by the agent/4 and cannot avail himself of its benefits
without also accepting its burdens,15 or reject that part of the contract which was
unauthorized and enforce the rest,16 for the contract as made is the only one
assented to by the third person against whom he seeks to enforce it.17 If, however,
when the principal first acquires knowledge of the facts conditions are such that
he cannot in justice to himself repudiate the whole of the agent's acts he may stand
upon what he has authorized, and the third person must bear the loss resulting from
his dealing with an agent without learning the bounds of his authority.18 It has
Nebraska. — Esterly Harvesting Mach. Co.
v. Frolkey, 34 Nebr. 110, 51 N. W. 594.
New Hampshire.— Ham v. Boody, 20 N. H.
411, 51 Am. Dec. 235.
New York.— Henderhcn v. Cook, 60 Barb.
21: Ehvell v. Chamberlain, 4 Bosw. 320 [af
firmed in 31 N. Y. 6111 ; Dodge v. Lambert,
2 Bosw. 570; Crigler v. Bedell, 4 N. Y. Suppl.
«33.
• . :
Oregon.— La Grande Nat. Bank v. Blum,
27 Oreg. 215, 41 Pac. 659.
Pennst/hania.— Pearsoll v. Chapin, 44 Pa.
St. 9.
Smith Dakota.— Piano Mfg. Co. v. Millage,
14 S. D. 331. 85 N. W. 594; Union Trust Co.
v. Phillips, 7 S. D. 225, 03 N. W. 903.
Tennessee.—■Oracy r. Potts, 4 Baxt. 395 ;
Franklin v. Ezell, l'Snced 497.
Texas.— Bouvet v. Woodward, 2 Tex. Un-
rep. Cas. 449.
Washington. — Hart v. Maney, 12 Wash.
266. 40 Pac. 987.
Wisconsin.— Germantown Farmers' Mut.
Ins. Co. v. Dhein, 43 Wis. 420, 28 Am. Rep.
54i).
United States. — Wilson V. Pauly, 72 Fed.
129, 18 C. C. A. 475; Benedict v. Maynard, 3
Fed. Cas. No. 1,294, 4 McLean 569.
England — Smith v. Hodson, 4 T. R. 211.
See 40 Tent. Dig. tit. " Principal and
Agent," § 655.
A sale by an agent to himself under a gen
eral authority to sell is voidable only, and
may be ratified by the principal's suing him
for and recovering the price. Gaines v. Acre,
Minor (Ala.) 141.
12. A labama.— Atkinson v. Jones, 72 Ala.
248 (holding that where an agent exchanged
a mule for a horse without authority, an
assertion by his principal, with knowledge of
the facts, of title to the horse was a ratifi
cation of the exchange) ; Jones v. Atkinson,
68 Ala. 167.
District of Columbia.— Averell v. Second
Nat. Bank. 6 Mackey 358, holding that a
bank, by protesting a check, ratifies its re
ceipt for collection by the paying teller.
Illinois. — Fraternal Army of America v.
Evans. 215 111. 629, 74 N. E. 689 [a/firming
IJ4 111. A pp. 578].
Iowa.— Hartley State Bank V. McCorkell,
91 Iowa 660, 60 N. W. 197; Mathews v.
Gilliss, 1 Iowa 242.
Louisiana. — Stan5eld v. Tucker, 4 La. Ann.
413.
Maine. — Partridge r. White, 59 Me. 504.
Jfichioan. — Nichols p. Shaffer, 63 Mich.
599, 30 N. W. 3S3, holding that a principal
who chooses to keep and enforce a mortgage
obtained by his agent in return for his re
lease of another mortgage thereby ratifies the
act of the agent, and is responsible for the
manner in which the second mortgage was
obtained, although the agent acted without
authority.
Missouri. — Ellerbe v. National Exch. Bank,
109 Mo. 445, 19 3. W. 241.
Texas. — Jones r. Gilchrist, (Civ, App.
1894) 27 S. W. 890; Pillman V. Freiberg, 2
Tex. App. Civ. Cas. § 582.
United States.— Mason v. Crosby, 16 Fed.
Cas. No. 9,234, 1 Woodb. & M. 342.
See 40 Cent. Dig. tit. " Principal and
Agent," § 055.
13. Fraternal Armv of America v. Evans,
215 111. 029, 74 N. E" 689 [affirming 114 111.
App. 578] ; Gibson v. Norway Sav. Bank, 69
Me. 579.
14. Arkansas.— Drennen v. Walker, 21 Ark.
539.
Connecticut.—'Shoninger v. Peabody, 57
Conn. 42, 17 Atl. 278, 14 Am. St. Rep.
88.
Idaho.— Burke Land, etc., Co. v. Wells, 7
Ida. 42, 60 Pac. 87.
Iowa.— Kev !>. National L. Ins. Co., 107
Iowa 446, 78" N. W. 68: Beidman v. Goodell,
56 Iowa 592, 9 N. W. 900.
Kansas.— Loomis Milling Co. v. Vawter,
8 Kan. App. 437, 57 Pac. 43.
Louisiana. — Pellerin v. Dungan, 2 La. Ann.
883.
Massachusetts.— Edgar v. Joseph Breck,
etc.. Corp., 172 Mass. 581, 52 N. E. 1083.
Michigan.— Eberts v. Selover, 44 Mich.
519, 7 N. W. 225, 38 Am. Rep. 278.
Minnesota.— Nye v. Swan, 49 Minn. 431, 52
N. W. 39.
New York.— Henderhen v. Cook, 66 Barb.
21.
England.— Smith v. Hodson, 4 T. R. 211.
See 40 Cent. Dig. tit. " Principal and
Agent," § 655 ; and supra, I, F, 2, f.
15. Loomis Milling Co. v. Vawter, 8 Kan.
App. 437, 57 Pac. 43; Edgar v. Joseph Brock,
etc.. Corp., 172 Mass. 581. 52 N. E. 1083.
16. Key p. National L. Ins. Co., 107 Iowa
446. 78 N. W. 68.
17. Shoninger r. Peabodv, 57 Conn. 42, 17
Atl. 278, 14 Am. St. Rep. 88; Eberts V.
Selover, 44 Mich. 519. 7 N. W. 225, 38 Am.
Rep. 278.
18. Cooley v. Perrine, 41 N. J. L. 322. 32
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been held that an action of assumpsit against a purchaser for goods sold and
delivered without authority by an agent is not a ratification of the sale if the action
was not relied on but discontinued before trial,19 or if the complaint was amended
so as to contain a count in trover; 20 but on the contrary it has been held that if
such a suit is instituted with full knowledge of the facts it operates as a conclusive
ratification,21 and that plaintiff cannot thereafter discontinue the action and repu
diate the transaction and sue in trover for the value of the property sold.22 A suit
brought by the agent without the knowledge of the principal upon an unauthorized
transaction entered into by the former is not a ratification by the principal ; 23 nor
is the institution of a suit by the principal based upon the contract a ratification
if instituted without knowledge of the material facts; 24 but upon discovery of the
facts plaintiff should abandon his suit on the contract and repudiate the act of his
agent, and assert such rights as he may have arising from the unauthorized act.
So long as he insists and relies upon the contract, he cannot escape the consequences
of a ratification by showing that he was not fully informed of its terms and con
ditions.25 If the action is not based upon the contract made by the agent, the prin
cipal may, without ratifying it, maintain an action to protect his rights,28 as in the
case of goods wrongfully sold and delivered, by tendering back what may have
been received and bringing an action of replevin 27 or an action of trover to recover
their value.28 Where an agent makes an unauthorized sale of property an action
by the principal against the agent to recover the proceeds of the sale is prima facie
a ratification of the sale; 29 but a suit against the agent for moneys wrongfully
received is not necessarily a ratification, as to third persons, of the agent's unauthor
ized contract; 30 and where money has been wrongfully lent by the agent without
taking sufficient security, an action in assumpsit by the principal against the
borrower to recover the money lent is not an approval of the security taken and
will not relieve the agent from liability.31 Where an agent makes an unauthorized
sale and delivery of property amounting to a conversion, the owner may, without
ratifying the sale as made, waive the tort and sue the agent on the common counts
in assumpsit to recover the value of the property; 32 and where an agent has made
an unauthorized lease of property, an action by an heir of the owner to require the
agent to account for rents received since the, owner's death but not to hold him
accountable as his own agent is not a ratification of the lease.33
(v) Subsequent Grant of Authority. The doing of an unauthorized
act by an agent may be ratified by the principal's subsequently giving him authority
to do the particular act and antedating it prior to the doing of such act; 34 and the
Me. 84, 45 Am. Dec. 107: Tulane University
t'. O'Connor, 192 Mass. 428, 78 N. E. 494.
19. Peters v. Ballistier, 3 Pick. (Mass.)
495.
20. Gould c. Blodgett, 61 N. H. 115, hold
ing that the bringing of assumpsit by a prin
cipal to recover from a third person for prop
erty delivered to him by an agent without
authority and in payment of his own debt is
neither a ratification of the unauthorized
delivery nor a conclusive election of remedies,
and that an amendment by filing a count in
trover was properly allowed.
21. Butler v. Hildreth, 5 Mctc. (Mass.)
49.
22. Butler r. Hildreth. 5 Mctc. (Mass.) 49.
23. Ver Veer v. Malone. 134 Iowa 053, 112
N. W. 82; St. Marys Bank v. Calder, 3
Strobh. (S. C.) 403.
24. Shoninger v. Peabody, 59 Conn. 588, 22
Atl. 437. And see supra, I, F, 2, e.
25. Henderhen r. Cook, 66 Barb. (N. Y.)
21.
26. Brown v. Foster, 137 Mich. 35, 100
ST. W. 167; Brown v. Johnson, 12 Sm. i M.
(Miss.) 398, 51 Am. Dec. 118; Holland Coffee
Co. t\ Johnson, 38 Misc. (X. Y. ) 187, 77
X. Y. Suppl. 247.
27. See Shoninger v. Peabodv. 57 Conn.
42, 17 Atl. 278, 14 Am. St. Rep. 88.
28. See Smith v. Hodson, 4 T. R. 211.
29. Frank v. Jenkins, 22 Ohio St. 597.
30. Barnsdall v. O'Day, 134 Fed. 828, 67
C. C. A. 278, holding that the bringing of an
action by a principal against his agent in the
purchase of lands for the amount of a com
mission secretly paid him by the vendor does
not operate to ratify the contract so as to
discharge the vendor from liability for the
fraud and deceit by which, with the assist
ance of the agent, the sale was induced.
31. St. Mary's Bank v. Calder, 3 Strobh.
(S. C.) 403.
32. Brown v. Foster, 137 Mich. 35, 10-3
N. W. 167.
33. MofTatt v. Nicholl, 9 Grant Ch. (U. C.)
446.
34. Milliken r. Coombs, 1 Me. 343, 10 Am.
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receipt of authority by the agent to do the particular act after the act is done will
amount to a ratification of the act; 35 but authority to do future acts does not
amount to a ratification of similar acts already done.38
4. Operation and Effect — a. Retroaetlveness — (i) General Rule. In.
accordance with the maxim, omnis ratihabitio retrotrahitur et mandate priori cequi-
paratur — every ratification relates back and is equivalent to prior authority — it
is a well settled rule, subject to certain exceptions,37 that a ratification relates back
to the time when the unauthorized act was done and makes it as effective from
that moment as though it had been originally authorized, and that therefore upon
ratification the parties to all intents and purposes stand in the same position as
though the person assuming to act as agent had acted under authority previously
conferred.38 ■ • ,
Dec. 70. See also Detroit V. Jackson, 1
Dougl. (Mich.) 106.
35. New Orleans Exch., etc., Co. v. Boyce, 3
Kob. (La.) 307; Rice v. McLarren, 42 Me.
157, holding that a letter from a principal to
his agent authorizing certain acts, received
subsequent to their performance, is a ratifi
cation thereof.
36. Britt v. Gordon, 132 Iowa 431. 108
N. W. 319; Moore v. Lockett, 2 Bibb (Ky.)
67, 4 Am. Dec. 683, holding that a letter,
subsequent to an unauthorized sale, giving
an agent power to sell did not legalize the
previous sale not ratified under the power.
See also Stillman v. Fitzgerald, 37 Minn. 186,
33 N. W. 564.
Collections made by an agent on a note
after the death of his principal and before
directions of the executors to proceed to col
lect the note are not ratified by the executors
by such directions. Hill v. Best, (Tex. Civ.
App. 1897) 40 S. W. 202.
37. See infra, I, F, 4, a, (II).
38. Alabama.— Clealand r. Walker, 11 Ala.
1058, 46 Am. Dec. 238; Revnolds i>.Dothard,
'
11 Ala. 531; Wood v. McCain, 7 Ala. 800, 42
Am. Dec. G12.
Arkansas. — Drennen v. Walker, 21 Ark.
53P-: Irons v. Reyburn, 11 Ark. 378.
California.— Kraft v. Wilson, (1894) 37
Pac. 790; People V. Eel River, etc., R. Co.,
98 Cal. 665, 33 Pac. 728; Cowan v. Abbott,
92 Cal. 100, 28 Pac. 213; McCracken v. San
Francisco, 16 Cal. 691.
Connecticut. — Ansonia V. Cooper, 64 Conn.
536, 30 Atl. 760; Johnson v. Smith, 21 Conn.
027.
Delatcare.— Bancroft v. Wilmington Con
ference Academy, 5 Houst. 577.
Georgia. — Haney School Furniture Co. v.
High tower Baptist Institute, 113 Ga. 289, 38
S. E. 761 (so provided by Civ. Code,
$ 3019); Weaver v. Ogletree, 39 Ga. 586;
I>erry v. Hudson, 10 Ga. 362.
//Knot's.— Connett v. Chicago, 114 111. 233,
29 N. E. 280; Hefner v. Vandolah, 62 111.
4S3, 14 Am. Rep. 106; Henry County v.
Winnebago Swamp Drainage Co., 52 111. 454.
Indiana. — U. S. Express Co. V. Rawson,
lOa Ind. 215, 6 N. E. 337; Persons v. Mc-
Kifeben, 5 Ind. 261, 61 Am. Dec. 85; Elliott
v. Armstrong, 2 Blivckf. 198.
lotca.— Long l>. Osborn, 91 Iowa 160, 59
Jf. YV. 14; Lampson v. Arnold, 19 Iowa 479.
Kansas.— Ft. Scott First Nat. Bank v.
Drake, 29 Kan. 311, 44 Am. Rep. 646.
Louisiana. — Dord t\ Bonnaffee, 6 La. Ann.
563, 54 Am. Dec. 573; Culliver v. Berge, 1
Rob. 427.
Minnesota.— Lowry V. Harris, 12 Minn.
255.
Missouri. — Kirkpatrick v. Pease, 202 Mo.
471, 101 S. W. 651 ; Bless v. Jenkins, 129 Mo.
647, 31 S. W. 938; Alexander v. Wade, 106
Mo. App. 141, 80 S. W. 19.
A
"
etc Hampshire.— Grant V. Beard, 50 N. H.
129.
iVeto York.— Commercial Bank v. Warren,
15 N. Y. 577 (holding that ratification of the
unauthorized act of an agent does not operate
as permissive evidence of original authority,
but as a confirmation per se of the unau
thorized act) ; Merritt v. Bissell, 84 Hun
194, 32 N. Y. Suppl. 559 [reversed on other
grounds in 155 N. Y. 396, 50 N. E. 280] ;
Conro v. Port Henrv Iron Co., 12 Barb. 27;
Long v. Poth, 16 Misc. 85, 37 N. Y. Suppl.
670.
Oregon. — Municipal Security Co. v. Baker
County, 33 Oreg. 338, 54 Pac. 174.
Pennsylvania. — Bell v. Waynesboro Bor
ough, 195 Pa. St. 299, 45 Atl. 930; Kelsey v.
Crawford County Nat. Bank, 69 Pa. St. 426;
Pennsylvania Bank v. Reed, 1 Watts & S.
101.
Texas. — Commercial, etc., Bank v. Jones,
18 Tex. 811.
West Virginia. — Ruffner v. Hewitt, 7
W. Va. 585.
United States.— Norton v. Shelby County,
118 U. S. 425, 6 S. Ct. 1121, 30 L. ed. 178;
Marsh v. Fulton County, 10 Wall. 676, 19
L. ed. 1040: Shuenfeldt v. Junkermann, 20
Fed. 357; Conn e. Penn, 6 Fed. Caa. No.
3,104, Pet. C. C. 496.
England.— Maclean v. Dunn, 4 Bing. 722,
6 L. J. C. P. O. S. 184, 1 M. & P. 761, 29
Rev. Rep. 714. 13 E. C. L. 710; Foster r.
Bates, 1 D. & L. 400, 7 Jur. 1093, 13 L. J.
Exch. 88, 12 M. & W. 220 ; Bird r. Brown, 4
Exch. 786, 14 Jur. 132, 19 L. J. Exch. 154;
Ancona v. Marks, 7 H. k N. 686, 8 Jur. N. S.
516, 31 L. J. Exch. 163, 5 L. T. Rep. N. S.
753, 10 Wkly. Rep. 251.
Canada. — Dalton v. Hamilton, 12 N.
Brunsw. 422.
See 40 Cent. Dig. tit. "Principal and
Agent," §§ 662-667.
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(n) Exceptions and Limitations. The rule stated in the preceding
section is
,
however, subject to many exceptions.39 Thus it is a well settled rule
that a ratification will not relate back so as to impair or defeat the rights of third
persons which have intervened between the time of the doing of the unauthorized
act and its ratification by the principal,40 particularly where, when knowledge of
the unauthorized act was first acquired by the principal, he disaffirmed and repudi
ated it.41 So if a third person has a complete cause of action or defense when a
suit is commenced, he cannot be deprived thereof by a subsequent ratification of
an act without binding force except for such ratification.43 Nor can ratification
subject a third person to loss or damage for non-performance of an obligation or
duty which he would not have been obliged to perform in the absence of ratification.43
Neither can a ratification relate back so as to make valid an act which was utterly
void and against the law,44 or so as to give effect to the act of one who was incapaci
tated to receive an original appointment as agent,45 or so as to make void a contract
that was valid at the time and place of ratification.4"
b. Revocablllty. Although a principal may disaffirm a transaction which
he has ratified without having full knowledge of all the facts, and which he has not
A ratification creates the relation of prin
cipal and agent in respect to a matter as to
which none before existed. Oulick r. Grover,
33 X. J. L. 463, 97 Am. Dec. 428.
39. Clealand v. Walker, 11 Ala. 1058, 46
Am. Dec. 238.
40. Alabama.— Norton v. Alabama Xat.
Bank, 102 Ala. 420, 14 So. 872 (in which it
was held that where the president of a cor
poration makes an unauthorized assignment
of the corporate property for the benefit of
creditors, the subsequent ratification thereof
by the board of directors is insufficient as
against creditors levying an attachment in
the meantime) : Wood v. McCain, 7 Ala. 800,
42 Am. Dec. 612.
Arkansas.— Lowenstein v. Cnruth, 59 Ark.
588. 28 S. W. 421.
California. —Taylor v. Robinson, 14 Gal.
396.
Georgia.— Graham v. Williams, 114 Ga.
716. 40 S. E. 790.
Louisiana. — Smith v. McMicken. 12 Rob.
053; Grove v. Harvey, 12 Rob. 221; Bur
roughs v. Jnyne, 7 Mart. X. S. 374.
Maine.— Fiske v. Holmes, 41 Me. 441.
Minnesota.— Allis v. Goldsmith, 22 Minn.
123. ■
North Dakota.— Clendenning v. Hawk, 10
X. D. 90, 86 X. W. 114.
Ohio:— Pollock V. Cohen, 32 Ohio Si.
614.
Terns.— Conner r. Littlefleld, 79 Tex. 76,
15 S. VV. 217, holding that where on an issue
as to the authority of an agent to make a
sale, arising between the purchaser and at
taching creditors of the principal, the latter
testified that he had not authorized the sale,
but admitted that after the levy he signed a
written ratification in which the agent's au
thority was acknowledged, £he ratification
could not take effect by relation so as to de
feat the levy.
Wisconsin.—Gallowav f. Hamilton. 6S Wis.
651, 32 X. W. 636, holding that a subsequent
ratification by a corporation of a deed
made without authority by its officers cannot
bar the claims of a creditor of the corpora-
tion who has levied an execution upon the
lands.
United States.— Cook v. Tullis, 18 W«U.
332, 21 L. ed. 933; Farmers' L. & T. Co. e.
Memphis, etc., R. Co., 83 Fed. 870; Strain r.
Gourdin, 23 Fed. Cas. Xo. 13.521, 2 Woods
380, 11 Xat. Bankr. Reg. 156; in re Stoddart,
4 Ct. CI. 611.
Canada. — Taylor v. Ainslie, 19 U. C. C. P.
78.
See 40 Cent. Dig. tit. " Principal and
Agent,:' 8 667.
41. Wilkinson r. Harwell, 13 Ala. 660;
Fiske v. Holmes, 41 Me. 441.
42. Dingley v. McDonald, 124 Cal. 682, 57
Pac. 574; Graham v. Williams, 114 Ga. 716,
40 S. E. 790 (holding that where in an ac
tion for trespass defendant has a defense at
the time the suit is brought, he cannot be
deprived thereof by a third person ratifying '
a deed which at the time of the commence
ment of the suit was without binding force
for want of such ratification) ; Fiske P.
Holmes. 41 Me. 41.
43. Grove v. Harvey, 12 Rob. (La.) 221,
holding that a ratification by a principal
cannot relate back so as to enable the prin
cipal to maintain an action of trover for
refusal to deliver goods upon an unauthor
ized demand by an agent.
44. Chapman v. Lee, 47 Ala. 143; Harrison
v. McHenry, 9 Ga. 164, 52 Am. Dec. 435
(holding that, although a subsequent ratifi
cation by the principal will confirm an as
sumed agency, it will not be so if the
agency be in itself illegal) : Bird r. Brown. 4
Exch." 786. 14 Jur. 132, 19 L. J. Exch. 154.
And sec supra, I, F. 2. a, (n).
45. Harrison p. McHenry, 9 Ga. 164. 52
Am. Dec. 435. holding that a ratification does
not have the effect to confirm the act of a
sheriff in purchasing at his own sale in the
capacity of agent for a third person. See.
generally, supra. I, B. 2.
46. Shuenfeldt r. Junkermann. 20 Fed. 357.
so as to invalidate a sale of liquor -which
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intentionally ratified regardless of knowledge,47 if once he elects to ratify and does
so with full knowledge of all the facts, his ratification becomes irrevocable, and he
cannot afterward repudiate the agent's acts, nor set up his want of authority,48
even though the approval was but for a short time; 40 nor can he afterward pursue
a remedy, or offer a defense, inconsistent with the ratification or based upon a
repudiation of the agent's acts.50
c. As Against Agent — (i) Iff CONTRACT — (a) Between Agent and Third
Person. A valid ratification, being equivalent to prior authority, relieves the
agent from any liability to third persons for acting without authority,51 provided
the ratification places the third person in no worse position than he would have
occupied had the agent acted under prior authority.52 And in the absence of facts
showing a duty to do so, the agent is not bound to give the third person notice of the
ratification.5*
(b) Between Agent and Principal. A valid ratification by the principal also
relieves the agent from any liability to the principal otherwise resulting from
the fact that the agent acted in an unauthorized way or without authority.54 After
47. See Blood r. La Serena Land, etc., Co.,
113 Cal. 221, 41 Pac. 1017, 45 Pac. 252; Star-
bird v. Curtis, 43 Me. 352. And see supra,
1
, F, 2, e.
48. Alabama.— Whitfield v. Riddle, 78 Ala.
09.
California. —Blood v. La Serena Land, etc.,
Co., 113 Cal. 221, 41 Pac. 1017, 45 Pac. 252;
Goetz v. Goldbaum, (1894) 37 Pac. 640;
Blen v. Bear River, etc., Water, etc., Co.,
20 Cal. 602, 81 Am. Dec. 132.
Iowa.— Harmon v. Clayton, 51 Iowa 36. 50
N. W. 541; Bell v. Byerson, 11 Iowa 233,
77 Am. Dec. 142.
Louisiana. — Meyers v. Simmons, 19 La.
Ann. 370; Breedfove v. Wamaek, 2 Mart.
N. S. 181.
Minnesota.— Hunter v. Cobe, 84 Minn. 187,
87 N. W. 612.
Mississippi. — Memphis, etc., R. Co. V.
Scruggs, 50 Miss. 284.
A
'
etc York.— Andrews v. Aetna L. Ins. Co.,
02 X. Y. 596 ( holding that a principal upon
being informed of an unauthorized act of an
agi-nt has a right to elect whether he will
adopt it or not, and so long as the condition
of the parties is unchanged cannot be pre
vented from such adoption by the fact that
the other party prefers to treat the contract
as invalid, but his election to ratify, once
made, is irrevocable) ; Glor v. Kelly, 49 X. Y.
App. Div. G17, 63 JST. Y. Suppl. 339 [affirmed
in 106 N. Y. 589, 59 if. E. 1123].
.Yor/ft Carolina. — Rowland v. Barnes, 81
X. C. 234.
Vermont.— French v. Barre, 58 Vt. 567, 5
Atl. 568.
United States.— Sanders v. Peck, 87 Fed.
81, 30 C. C. A. 530; Russ v. Telfener, 57
Ked. 973.
Canada.— Lucy v. Donovan, 16 N. Brunsw.
1 28.
See 40 Cent. Dig. tit. " Principal and
A*?«nt," § C69.
49. Silverman p. Bush, 16 111. App. 437;
Coffin v. Gephart, IS Iowa 256; Brock v.
.Tones. 16 Tex. 4G1; Russ v. Telfener, 57 Fed.
073.
50. Georgia.—-Perry v. Hudson, 10 Ga.
3G2.
Indiana. — Johnson o. Hoover, 72 Ind. 395,
holding that a principal who ratifies an un
authorized sale of his property by his agent
by bringing assumpsit to recover the agreed
price cannot afterward reclaim the property.
Iowa.— Beidman v. Gooilell, 50 Iowa 592,
9 N. W. 900.
Xew York.— Avila v. Manhattan Chemical
Co., 32 Hun 1.
Canada. — Dalton v. Hamilton, 12 N.
Brunsw. 423.
Sec 40 Cent. Dig. tit. " Principal and
Agent," | 609.
51. Louisiana. — Walters v. Cruikshank, 24
La. Ann. 341.
Minnesota.— Sheffield v. Ladue, 16 Minn.
388, 10 Am. Rep. 145.
Missouri. — Lingenfelder v. Leschen, 134
Mo. 55, 34 S. W, 1089.
Xew York.— Haight v. Saliler, 30 Barb.
218. Compare Palmer V. Stephens. 1 Den.
471 ; Rossiter v. Rossiter, 8 Wend. 494, 24
Am. Dec. 62.
Pennsylvania. — Berger's Appeal, 96 Pa. St.
443.
See 40 Cent. Dig. tit. " Principal and
Agent," § 065.
Compare Lazarus c. Shearer, 2 Ala. 718.
Liability of agent to third person for act
ing without authority generally see infra,
III, C, 1, a, (v).
52. Sheffield v. Ladue, 16 Minn. 388, 10
Am. Rep. 145.
53. Sheffield v. Ladue, 10 Minn. 38S, 10
Am. Rep. 145, holding that the failure of the
agent to give notice of the ratification of his
unauthorized act will not make him liable
unless facts are shown imposing on him a
duty to give such notice and damage result
ing from his neglect so to do.
54. Alabama.— Van Dyke f. State. 24 Ala.
81 (holding that where an agent pays his
principal's money to a person who is not au
thorized to receive it, the bringing of an ac
tion bv the principal against such person is
a ratification of the payment, and discharges
the agent from all further responsibility) ;
Gaines r. Acre. Minor 141.
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ratification, the agent can look to the principal for his commissions and reimburse
ment in the unauthorized transaction; 55 and the principal can hold the agent
accountable for the act as done the same as though the latter had acted under
authority previously conferred to do the act in that way; 58 but he cannot hold
him accountable for not having done the act in a different manner.57 But the
ratification must of course be made with knowledge of the material facts, and hence
is not effective to relieve the agent if the principal in ratifying acted in ignorance
or under a misrepresentation by the agent of the facts.58 If the agent fully
informs the principal of his failure to obey instructions, and the principal approves
either expressly, by silent acquiescence, or by availing himself of the fruits of the
agent's disobedient acts, the agent will be excused for bis disobedience,58 although
it has been held that mere inaction or silence after knowledge of the agent's unau-
Oeorgia. — Bray v. Gunn, 53 Ga. 1-14.
Kansas.— Lowry v. Stewart, 5 Kan. 063.
Louisiana. — Breedlove v. Wainack, 2 Mart.
N. S. 181; Baldwin v. Preston, 11 Mart. 32.
Michigan.—'Antiseptic Fiber Package Co.
v. Klein, 119 Mich. 225, 77 N. W. 931.
Minnesota.— Triggs v. Jones, 40 Minn. 277,
48 N. VV. 1113.
Missouri. — Beall v. January, 62 Mo. 434.
New York.— Towle p. Stevenson, 1 Johns.
Cas. 110.
Vermont.— Pickett v. Pearsons, 17 Vt. 470.
United States.— .Etna Ins. Co. i>.Sabine, 1
Fed. Cas. No. 97, fi McLean 393.
Canada. — Pickles v. Western Assur. Co., 40
Nova Scotia 327.
See 40 Cent. Dig. tit. "Principal and
Agent," §§ 154-156. And see infra, III, A,
1-4.
55. See infra, III, B, 2, a, (i), (c) ; III,
B, 3, c, (I).
56. Alabama.— Gaines v. Acre, Minor 141.
California. — Montgomerv v. Pacific Coast
Land Bureau, 94 Cal. 284, 29 Pac. 640, 28 Am.
St. Rep. 122.
Illinois.— Pells v. Snell, 31 111. App. 158
[reversed on other grounds in 130 111. 379, 23
N. E. 117].
Louisiana. — Stanfield v. Tucker, 4 La. Ann.
413.
Maine.— McNear v. Atwood, 17 Me. 434.
Michigan. — Rath v. Vanderlvn. 44 Mich.
597, 7 N. W. 196, holding that," although the
ratification be good, still the agent must fully
account to his principal for the fruits of
the act as ratified.
Mississippi. — Strickland v. Hudson, 55
Miss. 235.
New York:— Schanz v. Martin, 37 Misc.
492, 75 N. Y. Suppl. 997.
South Dakota. — Hormann v. Sherin, 6 S. D.
82, 60 N. VV. 145.
Wisconsin.— See Edminster v. Sturges, 67
Wis. 438, 30 ST. W. 021.
See 40 Cent. Dig. tit. "Principal and
Agent," §§ 154-156. And see infra, III, A,
1-4.
57. Menkens i\ Watson. 27 Mo. 163, hold
ing that where the act of one done in the
name of another without authority is adopted
by such other, it is adopted as done, and the
assumed agent cannot be treated as an au
thorized agent so as to make him responsible
for not doing as he would have been bound to
do if authorized.
58. Illinois.— Bank of Commerce v. Miller,
105 111.App. 224.
Indiana. — Gage v. Pike, Smith 145.
Iowa.— Robinson Mach. Works v. Vorse, 52
Iowa 207, 2 N. W. 1108.
Massachusetts.— Todd v. Bishop. 136 Ma3?.
386.
Minnesota.— Chase v. Baskerville, 93 Minn.
402, 101 N. W. 950.
North Carolina. — Hines v. Butler, 38 N. C.
307.
South Carolina. — Butler v. Haskell, 4
Desauss. Eq. 051.
Tennessee. —Walker c. Wallcer, 5 Heisk. 425.
Texas. — Smith v. Mosley, 74 Tex. 631, 12
S. W. 748; Boyd v. Jacobs, 6 Tex. Civ. App.
442, 25 S. W. 681.
Virginia.— Howatt V. Davis, 5 Munf. 34. 7
Am. Dec. 681.
United States.— McKinley v. Williams, 74
Fed. 94, 20 C. C. A. 312.
England.— De Bussche v. Alt, 8 Ch. D. 2S6.
3 Aspin. 384, 47 L. J. Ch. 381, 38 L. T. Rep.
N. S. 370.
Canada. — Butterworth v. Shannon, 5 Can.
L. T. Occ. Notes 282.
See 40 Cent. Dig. tit. "Principal and
Agent," § 155. And see supra, I, F, 2, e.
59. Georgia.— Ingraham v. Barber, 72 Ga.
158.
Indiana. — Judah ». Vincennes University,
16 Ind. 56.
Louisiana. — Raymond r. Palmer, 41 I*.
Ann. 425, 6 So. 692, 17 Am. St. Rep. 398;
Featherston v. Graham, 17 La. Ann. 42;
Beau v. Drew, 15 La. Ann. 401 ; Reed r.
Ritchey. 2 La. Ann. 796; Starr r. Zachari*.
18 La. 517; Dupre v. Splane. 16 La. 51.
Massachusetts.— Metcalf c. Williams, 144
Mass. 452, 11 N. E. 700.
Michigan.— Antiseptic Fiber Package Co.
V. Klein, 119 Mich. 225, 77 N. W. 931 ; Rath
F. Vanderlvn, 44 Mich. 597, 7 X. W. 196;
Filer r. Jenks, 38 Mich. 585.
Minnesota.— Piano Mfg. Co. v. Buxton. 36
Minn. 203, 30 N. W. 608.
New York.— New York, etc., R. Co. r
Dixon. 114 N. Y. 80, 21 N. E. 110; Hazard
r. Spears, 2 Abb. Dec. 353, 4 Keyes 469:
Sevmour v. Marvin, 11 Barb. 80; Russell r.
Wctmore, 3 N. Y. Leg. Obs. 318; Cairns r.
Bleecker, 12 Johns. 300; Armstrong r. Gil
christ, 2 Johns. Cas. 424.
Pcnn.ii/lvania.— Philadelphia, etc., R. Co.
V. O'Donnell, 12 Phila. 213.
[I
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thorized act, which in favor of third persons might amount to a ratification, is not
necessarily as to the agent such a ratification as to relieve him from liability.60 A
principal is not bound, in order to avoid ratification, to give the agent immediate
notice of his dissent,"1 although he may be held to have ratified the acts, so as to
relieve the agent, if he does not with reasonable promptness after knowledge
notify the agent of his repudiation so that the agent may take proper steps to
protect himself.62 The fact that the principal is compelled to carry out a contract
made with third persons by an agent acting contrary to his secret instructions
cannot be urged by the agent against the principal as a ratification of such unauthor
ized acts.63 tk> acceptance of part of the agent's acts in which he followed directions
is no ratification of other separable acts in which he was disobedient to his principal's
orders,64 or negligent in the performance of his duties.65
(n) In Tort.™ Whilst the ratification of an agent's tort will fix liability
therefor to the third person upon the principal,87 and will relieve the agent from
liability to his principal on account of the tort,"8 it will not relieve the agent from
liability to the third person injured thereby,60 except where the act of the agent is
Vermont.— Pickett v. Pearsons, 17 Vt. 470.
United States.— Courcier v. Ritter, 6 Fed.
Cas. No. 3,282, 4 Wash. 549, holding that if
the agent disobeys his orders and makes a
full and candid statement to his principal
of all the facts on which his judgment was
exercised, and the latter makes no objection
to his conduct or is silent respecting it, this
amounts to a recognition of it and will excuse
the agent.
See 40 Cent. Dig. tit. "Principal and
Agent," §§ 154-156.
60. Triggs v. Jones, 46 Minn. 277, 48 N.W.
1113.
61. Clarke v. Meigs, 10 Bosw. (N. Y.) 337,
holding that a principal is not necessarily to
be deemed to have ratified a wrongful act
of his agent so as to exempt the agent from
liability to him merely because he does not
notify the agent of his dissent at the earliest
possible opportunity after being informed of
the wrongful act.
62. Oliver r. Johnson, 24 La. Ann. 400;
Cairnes v. Bleecker, 12 Johns. (N. Y.) 100;
Prince v. Clark. 1 B. & C. 186, 2 D. & R.
206. 1 L. J. K. B. 0. S. 69, 25 Rev. Rep. 352.
8 E. C. L. 80. Compare Lewin v. Dille, 17
Mo. 64, holding that where the instructions
of the principal are disobeyed by the agent,
the former, in a suit between thorn, will not
be held to have ratified the acts to which
he has failed to signify his dissent.
63. Chaffe v. Barataria Canning Co., 113
Ln. 215. 36 So. 943. holding that where de
fendant's agent, as its manager, was bound
not to make purchases on its behalf beyond
a certain limit, which limitation was not
made known to others, and the agent went
beyond the limit and defendant was forced
to take the goods and pay the price, defend-
ant's acceptance of the situation was forced
upon it and was not a ratification of its
Rpent's acts.
64. Knowlton p. Logansport School Citv,
75 Ind. 103; Courcier r. Ritter, 6 Fed. Cas.
TCo. 3.282. 4 Wash. 549.
65. Owensboro Bank v. Western Bank, 13
Hush (Ky.t 526. 26 Am. Rep. 211.
66. Liability of agent in tort generally see
infra, III, C, 2.
67. See infra, I, F, 4, d ; III, E, 2.
68. Bayntun v. Cattle, 1 M. & Rob. 265,
holding that money deposited with an agent
and expended by him in illegal disbursements
cannot be recovered from him by the prin
cipal if the principal was at the time aware
of the illegal disbursements or if he subse
quently assented to them. And see infra,
III, A, 1-4. .
Knowledge necessary. —There can be no rati
fication of an agent's wrongful act so as to
excuse the agent if the principal had no
knowledge that the agent was guilty of wrong.
George N. Pierce Co. v. Beers, 190 Mass. 199,
76 N. E. 603. And see supra, I, F, 2, e.
The principal may elect to waive the
agent's tort by ratifying his act, thus re
lieving him from tort liability to the prin
cipal and holding him accountable for the
agency. Judah c. Vinccnnes University, 16
Ind. 50; Motley v. Motley, 42 N. C. 211,
holding it to be a well-settled principle that,
if an agent convert the property confided to
him, the principal may at his election ratify
the transaction and claim whatever profit is
made by it. Where, however, an agent, with
out the consent of his principal, sells to him
self at the price he was authorized to sell
to a third person, the waiver by the prin
cipal of his right to proceed as for tort
founded on the conversion by the agent of his
property in purchasing the same himself, and
his electing to sue the agent on an implied
contract of purchase by the agent, does not
constitute a ratification of the original act
of the agent in purchasing himself so as to
limit the recovery to the price specified ; but
it is merely a waiver of the element of tort
in the transaction. Anderson w'Grand Forks
First Nat. Bank. 5 N. D. 451, 67 N. W. 821.
A mere failure to repudiate the transaction
entirely is not necessarily to be construed as
a ratification that will relieve the agent of
his liability. Bell v. Cunningham, 3 Pet.
(U. S.) 69", 7 L. ed. 606.
69. Bird v. Brown, 4 Exch. 786. 14 Jur.
132, 19 L. J. Exch. 154 (holding that ratifi
cation of a conversion of goods could not
make the taking lawful, where third persons
had before the ratification secured a valid
p, F, 4, c, (n)]
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a trespass or other tort merely because he acted without authority; in such a case
a subsequent ratification relates back and relieves his act of its tortious nature and
him from liability therefor.70
<L As Against Principal. As against the principal the maxim omnis rati-
habitio, etc., is operative in all cases; and upon ratification with full knowledge of
the facts, or upon an intentional ratification regardless of knowledge, of an act
done or contract made by an agent without authority, the principal is bound as
fully as if the agent had acted under original authority,71 especially where the third
lien of the goods ) ; Stephens v. Elwall, 4
M. & S, 259. And see infra, III, C, 2.
70. Bird v. Brown, 4 Exch. 780, 14 Jur.
132, 19 L. J. Exch. 154; Buron v. Denuian,
2 Exch. 167; Grant V. McMillan, 10 U. C.
C. P. 536, holding that a distress made by
an agent for the benefit of his principal in
his own name instead of his principal's and
subsequently ratified by the principal is
thereby made legal.
71. Alabama.— Chapman v. Lee, 47 Ala.
143; Clealand v. Walker, 11 Ala. 1058, 46
Am. Dec. 238; Lee t>.Fontaine, 10 Ala. 755,
44 Am. Dec. 505; Blevins c. Pope, 7 Ala.
371.
Ca lifomia.— Ballard v. Nye, 138 Cal. 588,
72 Pac. 156; Market St. R. Go. Hellman, 109
Cal. 571, 42 Pac. 225; Kraft v. Wilson,
(1894) 37 Pac. 790; Tate v. Aitken, 5 Cal.
App. 505, 90 Pac. 836.
Connecticut.—Ansonia P. Cooper, 64 Conn.
536, 30 Atl. 700. ■
Delaware. — Bancroft r. Wilmington Con
ference Academy, 5 Iloust. 577.
Georgia.— llaney School Furniture Co. v.
Hightower Baptist Institute, 113 Ga. 289,
38 S. E. 761; Baldwin Fertilizer Co. r.
Thompson, 106 Ga. 450, 32 S. E. 591 ; Bvrne
V. Doughty, 13 Ga. 46; Perry v. Hudson, 10
Ga. 362.
Illinois.— Taylor v. Bailey, 169 111. 181,
48 N. E. 200 {affirming 68 111. App. 6221;
Francis 17.Kerker, 85 111. 190; Paul v. Berrv,
78 111. 158.
Indiana.— Louisville, etc., R. Co. v. Mc-
Vay, 98 Ind. 391, 49 Am. Rep. 770 (holding
that the unauthorized employment of medi
cal assistance by a yardmaster was binding
on the railroad corporation when subse
quently ratified by it) ; Moore v. Butler Uni
versity. 83 Ind. 376; Jones v. Milton, etc.,
Turnpike Co., 7 Ind. 547.
Iowa.— Bradford V. Smith, 123 Iowa 41,
98 X. W. 377.
Kentucky .— Weist l>. Yoder, 4 Bibb 529;
Barbour !'.
'
Craig, Litt. Sel. Cas. 213 (hold
ing that a subsequent confirmation of the
sale of land made by an agent binds the
principal, although he is no party to the
contract ) ; Hewling r. Wiltshire, 01 S. W.
264. 22 Ky. L. Rep. 1702.
Iiouisiann.— Sentell v. Kennedy, 29 La.
Ann. 679; Szvmanski P. Plassan, 20 La. Ann.
90, 96 Am. Dec. 382; Ov-erby r. Overby. 18
La. Ann. 540; Baines v. Burbridge, 15 La.
Ann. 628; Porrotin r. Cucnllu, 6 La. 587.
Mansnchusettfi.— Xims r. Mi. Hermon Bovs'
School, 160 Mass. 177. 35 N. E. 776, 39 Am.
St. Rep. 467, 22 L. R. A. 364.
Minnesota.— Hunter r. Cobe, 84 Minn. 187,
87 N. W. 612; Woodbury v. Larned, 5 Minn.
339.
Mississippi. — Kountz v. Price, 40 Miss.
341; Planters' Bank !>.Sharp, 4 Sm. k 1L
75, 43 Am. Dec. 470; Baker v. Bvrne, 2
Sm. & M. 193.
Missouri. — Matthews v. French, 194 ilo.
553, 92 S. W. 034; In re Soulard, 141 Mo.
642, 43 S. W. 617; Short P. Stephens, !!2
Mo. App. 151 ; Commercial Bank v. Bernero,
17 Mo. App. 313.
Nevada.— Adams v. Smith, 19 Nev. 259,
9 Pac. 337, 10 Pac. 353; Clarke v. Lyon
County, 8 Nev. 181.
Nev) Hampshire.— Grant v. Beard, 50
N. H. 129.
Neic Jersey.— Gujick v. Grover, 33 N. J. L.
463, 97 Am. Dec. 728; Lindlev v. Keim, 54
N. J. Eq. 418, 34 Atl. 1073 [reversing (Ch.
1895) 30 Atl. 1063].
New York.— Utica First Nat. Bank r.
Ballou, 49 N. Y. 155; Newton c. Bronson. i3
N. Y. 687, 67 Am. Dec. 89; Merritt v. Bis
sell, 84 Hun 194, 32 N. Y. Suppl. 559 [ne-
versed on other grounds in 155 N. Y. 3!>6,
60 N. E. 280] ; Mull r. Ingalls, 30 Misc. 80,
62 N. Y. Suppl. 830 (holding that whec;
defendants' agent made a contract which
they ratified they are chargeable with the
knowledge of their agent that the party con
tracted with was an agent and not a prin
cipal ) ; Hess, etc., Co. r. Baar, 14 Misc. 286,
35 N. Y. Suppl. 687 [affirming 11 Misc. 613,
32 N. Y. Suppl. 918].
Oh io.— Pollock v. Cohen, 32 Ohio St. 514;
State v. Buttles, 3 Ohio St. 309.
Pennsylvania. — McCulloch v. McKee. 16
Pa. St. 289; Pennsvlvania Bank v. Reed, 1
Watts & S. 101; Vanhorne v. Frick, 6 Serg.
& R. 90.
Texas. — Brock v. Jones, 16 Tex. 461.
Vermont.— Fay V. Richmond, 43 Vt. 2i
Virginia. — Richmond Union Pass R. Co.
t). New York, etc., R. Co., 95 Va. 386. 28
S. E. 573; Forbes v. Hagman. 75 Ya. 16S.
Wisconsin.— Browne v. La Crosse City Gs»
Light, etc.. Co., 21 Wis. 51.
United States.— Townsend e. Chappell, 12
Wall. 681, 20 L. ed. 436; Clark r. Van
Riemsdyk, 9 Cranch 153, 3 L. ed. 688; Farm
ers' L. & T. Co. !'. Memphis, etc., R. Co., 53
Fed. 870; Russ v. Telfener, 57 Fed. 973 [af
firmed in 60 Fed. 228, 8 C. C. A. 585] : In re
Pennsvlvania Ins. Co., 22 Fed. 109.
England.— Belshaw v. Bush. 11 C. B. 191.
17 Jur. 67, 22 L. J. C. P. 24, 73 E. C. L. 191;
Wilson r. Tummon, 1 D. & L. 513. 12 I*. J.
C. P. 306, 6 M. 4 G. 236, 6 Scott N. R. 894. 46
E. C. L. 235: Ancona v. Marks. 7 H. * K.
686, 8 Jur. N. S. 516, 31 L. J. Exch. 16$,
[I
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person to be affected by the unauthorized act was not privy to the act of the agent ; 72
and this rule applies to contracts made in the name of the agent and approved
by the principal as well as those made in the name of the principal. 73 By a valid
ratification the principal waives the agent's want of authority,71 and assumes the
act or transaction of the agent, not as it was authorized, but as it was done by the
agent,75 with the burdens as well as the benefits resulting; 76 and hence thereby
becomes bound by all the instrumentalities used by the agent within the scope of
the assumed authority,77 including his frauds, misrepresentations, and other torts.78
5 L. T. Rep. N. S. 753, 10 Wkly. Rep. 251 ;
Secretary of State of India r. Kamachee Boye
Sahaba, 7 Moore Indian App. 470, 19 Eng.
Reprint 388, 13 Moore P. C. 22, 16 Eng. Re-
print 9.
Canada. — Scott r. New Brunswick Bank,
23 Can. Sup. Ct. 277; Patterson v. Fuller,
32 U. C. Q. B. 240. .
See 40 Cent. Dig. tit. " Principal and
-Agent," §§ 662-064. And see infra, III, E,
1, a, (n), (a) ; III, E, 2, c, d.
72. Reynolds t. Dothard, 11 Ala. 531.
73. Stansell v. Leavitt, 51 Mich. 530, 16
N. W. 892; Little p. Stettheimer, 13 Mo.
572, holding that where an agent for the
sale of goods purchased other goods in hi9
own name to facilitate the sale, and his prin
cipal afterward sanctioned such purchase, he
was liable for the price of the additional
goods.
74. School Township No. 40 v. McCormick,
41 111. 323 (holding that by ratification the
principal waives any right of action based
on the agent's wrongful act) ; Ohio, etc., R.
Co. v, Middlcton, 20 111. 629; Lutjeharms v.
Smith, 76 Nebr. 260, 107 N. W. 256; Stephens
r. Ozbourne, 107 Tenn. 572, 64 S. W. 902, 89
Am. St. Rep. 957 ; Wells r. Simpson Nat.
Bank, 19 Tex. Civ. App. 636, 47 S. W. 1024.
75. Iowa.— St. Louis Refrigerator, etc., Co.
V. Vinton Washing Mach. Co., 79 Iowa 239,
44 N. W. 370, 18 Am. St. Rep. 366.
Maryland. — Swatara R. Co. e. Brune, 6
Gill 41.
Minnesota.— Singer Mfg. Co. v. Flynn, 63
Minn. 475, 65 N. W. 923.
Missouri. —Menkens V. Watson, 27 Mo. 163;
Donovan Real Estate Co. v. Clark, 84 Mo.
App. 103.
yew York.— Rollins v. Sidney B. Bowman
Cvcle Co.. 84 N. Y. App. Div. 287, 82 N. Y.
Siippl. 781.
Pennsylvania. — Tapper v. Sunlight Oil,
etc., Co.) 192 Pa. St. 620, 44 Atl. 286.
South Dakota.— Nelson v. National Drill
Mfg. Co., 20 S. D. 299, 105 N. W. 630.
Texas. — Houston, etc., R. Co. r. Wright,
15 Tex. Civ. App. 151, 38 S. W. 836.
Wisconsin.— Saveland v. Green, 40 Wi9.
431.
Wyoming.— Knight V. Beckwith Com
mercial Co., 6 Wyo. 500, 46 Pac. 1094.
See 40 Cent.
"
Dig. tit. " Principal and
Asrent," $§ G02-G67. And see supra, I, F, 2,
f ; infra, III, E. 1, a, (H).
Where an agent executed a contract in du
plicate, but signed one by his own name alone
and the other by the name of the principal, it
was held that the ratification of one instru
ment could not operate as a ratification of the
duplicate. To have such effect both instru
ments must be capable of ratification by the
same act and in the same way. Crane r.
Partland, 9 Mich. 493.
76. Taylor v. Robinson, 14 Cal. 396; An-
sonia v. Cooper, 64 Conn. 536, 30 Atl. 760;
Norton v. Bull, 43 Mo. 113; Bruen V. Kansas
City Agricultural, etc., Assoc., 40 Mo. Apn.
425; Dalton v. Hamilton, 12 N. Brunsw. 423.
77. Sokup r. Letellier, 123 Mich. 640, 82
X. W. 523; Buseli V. Wilcox. 82 Mich. 315,
336, 46 N. W. 940, 47 N. W. 328, 21 Am.
St. Rep. 503 ; Brong v. Spence, 56 Nebr. 638,
77 N. W. 54; Budd v. Howard Thomas Co.,
40 Misc. (N. Y.) 52, 81 N. Y. Suppl. 152.
78. Alabama.— Street v. Sinclair, 71 Ala.
110 (holding that where a principal with full
knowledge of an indictable trespass com
mitted by his agent ratifies and adopts the
fame, he is personally liable therefor) ; Mc-
Gowen v. Garrard, 2 Stew. 479 (holding that
where a principal affirms a contract made
by his agent with the full knowledge of cir
cumstances alleged as fraudulent, lie cannot
afterward avoid the same on the ground of
fraud or want of authority in the agent).
Arkansas.— Creson V. Ward, 66 Ark. 209,
49 S. W. S27. ..'
California. — Avakian v. Noble, 121 Cal.
216, 53 Pac. 559. holding that by accepting
the benefits of the agent's torts, defendant
ratified and adopted ihem, and was liable
therefor. See Wilder V. Beede, 119 Cal. 640,
51 Pac 1083.
Georgia.— Crockett i>. Siblev, 3 Ga. App.
554, 60 S. E. 326, holding that, under Civ.
Code (1805), S§ 3031, 3820, providing that
by ratification of a tort committed for one's
benefit the ratifier becomes liable as if he
commanded it, a principal is also liable for
the wilful trespass of his agent where he
ratifies the same.
Illinois.— Dewar r. Montreal Bank, 115 TIL
22, 3 N. E. 746 [affirming 6 111. App. 2941.
Indiana. — Shearer r. Evans, 89 Ind. 400,
holding that both the principal and agent are
liable for conversion where the principal
ratifies his agent's act in purchasing wheat
from a farm hand who wrongfully took it
from his employer, and selling the wheat
after mixing it with other wheat.
Iowa.— Clark v. Ralls, (1885) 24 N. W.
567.
Kentucky. — Singer Mfg. Co. v. Stephens,
53 S. W. 525. 21 Ky. L. Rep. 946.
Massachusetts. —Xims v. Alt. Hcrmon Bpvs'
School. 160 Mass. 177, 35 N. E. 770. .19 Am.
St. Rep. 467, 22 I... R. A. 364 (holding that
ratification of an unauthorized art will make
the principal liable for an injury resulting
4
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But a ratification does not bind a principal for subsequent acts of the agent
which were no part of the act ratified,70 nor for acts outside the authority approved
by the principal's ratification.80
e. As Against Third Persons — (i) In General. As a general rule if a
principal does not deny the power of an agent to act for him, but on the other hand
ratifies his unauthorized acts, it does not he in the mouth of any third person to
call in question the agent's authority.81 Accordingly, as a general rule, a contract
or transaction that has been ratified by a principal will bind the other party thereto
the same as though it had been previously authorized.82 But where the third
person colludes with the agent to defraud or deceive his principal, the principal
does not, by suing to hold the agent accountable for his wrong, release the third
person from his liability, nor ratify the contract so as to be liable to the third
from the negligence of the agent in doing
the act) ; Williams v. Mitchell, 17 Mass. 98.
Mississippi. — Exum v. Bristcr, 35 Miss.
391.
Missouri. — Judd v. Walker, 114 Mo. App.
128, 89 S. W. 558.
North Carolina. — See Moore v. Rogers, 51
N. C. 297.
Pennsylvania. — Meyerhoff v. Daniels, 173
Pa. St. 555, 34 Atl. 298, 51 Am. St. Rep. 782.
Tennessee. — Stephens v. Ozbourne, 107
Tenn. 572, 64 S. W. 902, 89 Am. St. Rep.
957 ; Stevens v. Ozburn, 1 Tenn. Ch. App.
213.
Texas. — American Nat. Bank v. Cruger, 91
Tex. 446, 44 S. W. 278.
Virginia. — Forbes r. Hagman. 75 Va. 168.
United Stairs. —Doggett r. Emerson, 7 Fed.
Cas. No. 3,960, 3 Story 700.
England.— Ha-seler v. Lemoyne, 5 C. B.
N. S. 530, 28 L. J. C. P. 103, 4 Jur. N. 8.
1279, 7 Wkly. Rep. 14, 94 E. C. L. 530;
Wilson t'. Tummon, 1 D. & L. 513. 12 L. J.
0. P. 300, 6 M. & G. 236, 6 Scott N. R. 894,
46 E. C. L. 235; Bird V. Brown, 4 Exch.
786, 14 Jur. 132, 19 L. J. Exch. 154; Hilbery
tf. Hatton, 2 H. & C. 822, 33 L. J. Exch. 190,
10 L. T. Rep. N. S. 39 (holding that if a
principal ratifies the purchase by his agent
of a chattel which the seller had no right
to sell, he is guilty of a conversion, although
at the time of the ratification he had no
knowledge that the sale was unlawful) ;
Carter r. St. Mary Abbott's Vestry, 64 J. P.
548; Lewis v. Read, 14 L. J. Exch. 295, 13
M. & W. 834.
Canada.— Scott v. New Brunswick Bank,
23 Can. Sup. Ct. 277.
See 40 Cent. Dig. tit. "Principal and
Agent." § 604.
79. Manning r. Keenan, 73 N. Y. 45.
80. Todd r. Bishop, 136 Mass. 386; Hum
phrey v. Havens, 12 Minn. 218; Henrv. etc.,
Co. v. Halter, 58 Ncbr. 685, 79 X. W. 010;
Baldwin v. Burrows, 47 N. Y. 199. holding
that a ratification by a principal of specific
unauthorized acts of his agent, although
equivalent, as to the act ratified, to a
previous authority, h not retroactive to the
extent of binding the principal for other acts
in excess of the authority of the agent for
which the principal might have been bound
if they had boon done under color of a
previous authority actually <;iven. See
Hodges v. Holderby, 49 N. C. 500.
81. California. — Cassin v. Marshall, 18 Cat
689.
Iowa.— Bellinger f. Collins, 117 Iowa 173,
90 X. W. 609.
Michigan. — Scott v. Detroit Young Men's
Soc, 1 Dougl. 119.
Montana.— Lindsley v. McGrath, 34 Mont.
564, 87 Pac. 901.
New York.— Rogers c. Kneeland, 10 Wend
218 [affirmed in 13 Wend. 114], holding that,
although a sale is contrary to instructions,
if it is afterward ratified by the principal)
it is valid, and third persons cannot set up
the agent's want of authority.
Pennsylvania. — Daughters of American
Revolution r. Schenley, 204 Pa. St. 572, 54
Atl. 366.
Tennessee. — Leonard v. Mason, 1 Lea 3S4,
holding that third persons cannot attack the
execution of a power of attorney on the
ground that the one who executed it was not
the person to whom the power was given and
therefore had no authority to execute it
,
where the principal himself does not seek
to avoid, but acquiesces in, such execution.
See also I, E, 2, c.
82. Connecticut.— Hall v. Norwalk F. Ins.
Co., 57 Conn. 105, 17 Atl. 356; Johnson r.
Smith, 21 Conn. 627.
Illinois.— Hills v. McMunn, 232 111. 4SS.
83 N. E. 963; Henry County v. Winnebago
Swamp Drainage Co., 52 111. 454.
Indiana.— Nichols, etc., Co. v. Berning. 37
Ind. App. 109, 76 N. E. 776.
Iowa— Warder, etc., Co. t. Cuthbert.' 99
Iowa 081, 68 N. W. 917.
Kentucky. — Liggett t'. Ashley, 5 Litt.
178.
Massachusetts. — Oilmore v. Wilbur, 12
Tick. 120, 22 Am. Dec. 410.
New York.— Smith r. Savin, 69 Hun 311,
23 N. Y. Suppl. 508, 30 Abb. N. Cas. 192
[affirmed in 141 N. Y. 315, 36 N. E. 33S] :
Universal Beer Keg Co. V. Brown. 9 N. Y.
St. 91, holding that where a contract was
entered into by a representative of a corpora
tion for its benefit but without its knowledge,
and It
.
was subsequently adopted by it. the
corporation can sue to recover damages for
the breach thereof.'
Texas.— Waco Bridge Co. r. Waco, 85 Tex.
220. 20 S. W. 137.
Wisconsin.— Weiseger t>.Wheeler, 14 Wis.
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person thereon.83 After ratification the property of the principal in the hands of
an agent cannot be reached by a creditor of the agent."
(n) Right of Withdrawal by Other Party. As to whether or not
an unauthorized contract entered into by an agent on behalf of his principal is
binding on the third person by the mere fact of ratification without any further
action on his part, or whether he has a right to withdraw therefrom, the authori
ties are conflicting. According to one view, the third person has no right to with
draw his offer made to the agent, and a ratification by the principal, at least if
made within a reasonable time, relates back to the time the contract was entered
into so as to make it binding on the third person as from that moment, notwith
standing that on learning of the agent's want of authority he repudiated the con
tract before it had been ratified by the principal,85 although it has been held that
the agent and the third person may by mutual assent release the latter from the
unauthorized contract at any time before ratification.88 According to another
view, the ratification of the principal cannot bind the third person unless after
such ratification the third person renews his assent.87 Between these two extremes
the better rule, and that supported by the weight of authority, is that until ratifi
cation the third person is free to withdraw from the contract, but if he does not
do so the principal's ratification cures the defect in authority and the third
person becomes thereafter bound as though the authority had been previously
conferred.88
See 40 Cent. Dig. tit. " Principal and
Agent," H 662-667. And see infra, III, F,
h a, (i); III, F, 1, b, (i).
83. Barnsdall v. CrDay, 134 Fed. 828, 07
C. C. A. 278.
84. Rogers p. Hendsley, 2 La. 597, holding
that if an agent in collecting a debt take an
obligation payable to himself and give up the
old one for the benefit of the principal, who
ratifies the transaction, a creditor of the
agent cannot attach the obligation as "the
property of the latter.
85. In re Tiedeman, [1899] 2 Q. B. 86, 68
L. J. Q. B. 852, 81 L. T. Rep. N. S. 191 ; In re
Portuguese Consol. Copper Mines, 45 Ch. D.
16, 63 L. T. Rep. N. S. 423, 2 Meg. 249,
:>» Wklv. Rep. 25: Bolton v. Lambert, 41
Ch. D. 295, 58 L. J. Ch. 425, 60 L. T. Rep.
11. S. 687, 37 Wkly. Rep. 434. See Andrews
V. .«tna L. Ins. Co., 92 N. Y. 506.
86. Walter v. James, L. R. 6 Exch. 124, 40
L. J. Exch. 104. 24 L. T. Rep. N. S. 188,
19 Wkly. Rep. 472.
87. Cowan v. Curran, 216 111. 598, 75 N. E.
322 (holding that a contract to purchase
land, made by an agent who has no author
ity to act for the purchaser in the premises,
is not binding upon the vendor, and cannot
be made binding on him without his consent
by the act of the purchaser in instituting suit
for specific performance and attempting to
ratify the contract) ; Atlee v. Bartholomew,
69 Wis. 43, 33 N. W. 110, 5 Am. St. Rep.
103; Dodge v. Hopkins. 14 Wis. 630 (the
leading case for this view, holding that where
a contract for the sale of land was made
by a person who assumed to act as the
agent, of the owner, and part of the purehase-
yrioncy was paid to the agent, the owner of
the land was at liberty to reject it, and his
subsequent acceptance being an act with
which the other party was in no way con
nected, imposed no obligation on the latter
until he actually assented to it). Compare
Mason v. Caldwell, 10 111. 196, 48 Am. Dec.
330, holding that if a person professing to
act on behalf of another, but without au
thority, enters into a contract which for want
of such authority would render the professed
agent personally liable, such contract may
be adopted by the principal at any time
before it is repudiated by the other party.
88. Alabama.— Wilkinson v. Harwell, 13
Ala. 660, holding that where the prinoipal, on
being informed of the unauthorized act, re
fuses to ratify and confirm, and the other
party withdraws, the principal cannot, after
ward enforce the transaction by confirming
it.
Pennsylvania. — McClintock v. South Penn
Oil Co., 146 Pa. St. 144, 23 Atl. 211, 28
Am. St. Rep. "85.
South Carolina. — Breithaupt v. Thurmond,
3 Rich. 216, in which it was held that if
one assuming to be the agent of another,
although not so In fact, sells land as such
agent, the contract will be binding upon the
purchaser after the confirmation by the owner
of the land, if he does not recede from it
before.
Texas. — Haldeman t?. Chambers, 19 Tex. 1,
holding that where an agent makes an assign
ment, without any authority, of the property
o' his principal as Consideration for a pur
chase of land for himself, covenanting that he
is authorized to make the assignment and en
gaging to perfect it by delivery of the prop
erty within a specified time, the assignee, on
discovering the agent's want of authority,
may either rescind the contract at once or
allow the principal to assume it, but if the
assignee rescinds it, he cannot afterward hold
the principal liable on it.
United States. — Farmers' L. & T. Co. V.
Memphis, etc., R. Co., 83 Fed. 870.
See infra, III, F, 1, a, (I).
,[l,.F,4,-e, (II)]
1292 [31 Cyc] PRINCIPAL AND AGENT
G. Termination of Relation 80— 1. By Act of Parties — a. By Force of
Original Agreement — (i) Fulfilment of Purpose. An agency is of course
created by the principal for a purpose, and when this purpose is lully accom
plished the agency ipso facto ends, and the authority of the agent to bind the prin
cipal by further action thereupon ceases.00 Under some circumstances it may be
necessary, in order to work a termination of the agency, that the principal should
either accept or reject what the agent has done. In this event the agency generally
terminates when the principal accepts the agent's acts,"1 and not before accept
ance or rejection thereof.92 Ordinarily, so long as the purpose of the agency has
not been fulfilled as originally contemplated, the agent's power continues, unless
89. Termination of relation as affecting:
Agent's duty not to act in opposition to prin
cipal's interest see infra, III, A, 1, k. Agent's
right to compensation see infra, III, B, 2, b.
Agent's right to reimbursement and indemnity
see infra, III, B, 3, c, (II).
Termination of subagency: By death of
primary agent see infra, I, G, 2, c, (IV), (B),
(4). By expiration of term of primary
agent see infra, I, G, 1
, a, (n). Record of
revocation of agent's authority as notice to
subagent sec infra, page 1300, note 51.
Termination of relation of master and
servant see Master and Servant, 20 Cyc.
980 et seq.
90. California.— Tuite v. Wakelee, 19 Cal.
092.
(jcorgia.—Atlanta Sav. Bank v. Spencer,
107 Ga. 029, 83 S. E. 878. holding that an
agency to obtain a loan terminates at any
event when the money is received by the
borrower and all the papers which the trans
action calls for have been executed and de
livered to the respective parties.
Illinois.— Short r. Millard, 08 111. 292.
Indiana. — Kingan v. Silvers, 13 Ind. App.
80, 37 N. E. 413. And see Rowe v. Rand,
111 Ind. 206, 12 N. E. 377.
loua.— Moore v. Stone, 40 Iowa 259; Tod
p. Benedict, 15 Iowa 591. Sec, however,
Briggs v. Yetzer, 103 Iowa 342, 72 N. W.
647.
Kentucky. — Bemiss v. Robertson. 124 Ky.
397. 99 S. W. 291, 30 Ky. L. Rep. 521.
Michigan. — People v. Manistee County, 40
Mich. 585. holding that the power delegated
to an agent to " fix and determine " a matter
in which he lias no power of his own outside
of the agency is expended when he has once
acted.
Missouri.— Greening v. Steele, 122 Mo. 287,
26 S. W. 971; Herd v. Buffalo Bank, 06 Mo.
App. 643.
.Yeio York.— Hermann c. Niagara F. Ins.
Co., 100 X. Y. 411. 3 X. E. 341, 53 Am. Rep.
197, holding that the authority of an agent
to procure insurance ends as soon as he has
procured it, and hence he has no further
power to discharge it.
Pennsylvania. — Philadelphia v. Johnson,
208 Pa. St. 045. 57 Atl. 1114; Dennv v. Lvon,
38 Pa. St. 98, 80 Am. Dec. 463; Yingling v.
West End Imp. Co.. 5 Pa. Dist. 007.
Vermont.— See Soule v. Doughertv, 24 Vt.
92.
United States.— Farmers', etc.. Bank r.
Stickney, 8 Fed. Cas. No. 4,057, Brunn. Col.
Cas. 543 ; Walker v. Derby, 29 Fed. Cas. No.
17,008, 5 Biss. 134.
England.— Blackburn t. Scholes, 2 Campb.
341, 11 Rev. Rep. 723.
Canada. — McGhie v. Gilbert, 0 N. Brunsw.
235, holding that the authority of an agent
specially authorized to draw a bill of ex
change for a particular purpose ceases op.
the acceptance, and if the drawer is discharge-!
by want of notice of dishonor, the agent can
not without further express authority revive
the liability by agreeing to waive the leg.il
discharge.
See 40 Cent. Dig. tit. '* Principal and
Agent," § 53.
In other words the principal ma.» limit the
authority of the agent to the doing of certain
specific acts, in which case the power of the
agent terminates when he has done those acts.
See cases cited supra, this note.
Accomplishment of purpose of agency by
principal: In general see infra, I, G, 2, a.
Disposal of subject-matter of agency se?
infra, I, G, 2, b, ( n ) .
•91. Bemiss v. Robertson, 124 Kv. 397. 9J
S. W. 291, 30 Ky. L. Rep. 521; Ganseford r.
Dutillet, 1 Mart. N. S. (La.) 284; Obregon e.
De Mier, 68 How. Pr. (N. Y.) 301.
92. Wallace v. Goold. 91 111. 15, holding
that if an agent is employed to secure a debt
of his principal, which he does by obtaining
from the debtor notes payable to the debtor
with his indorsement on them, his agency
does not cease while he still holds the note*
and his acts have not been approved by hi*
principal. .
93. Kansas.— Brockmever v. Washington
Nat. Bank, 40 Kan. 370", 744, 19 Pae. 855,
21 Pae. 300.
Louisiana. — Boykin v. Wright, 11 La. Ann.
631, where it was held that when an agent to
sell all the principal's lands in a certain par
ish sells part of them, and it is afterward
discovered that the portion intended had not
been conveyed, he may remove the obstacle to
a perfect sale and correct the description «->i
the land by agreeing to a diirerent location
so as to carry out the original intention of
the purchaser and himself, since until thi-
be done the sale is not complete and his
power not terminated.
Minnesota.— Hillis v. Stout, 42 Minn. 410.
44 N. W. 982.
A'eif York.— Matter of Chambers. 17 X. Y.
App. Div. 340, 45 N. Y. Suppl. 264. And «w
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the agent has definitely and finally failed in his attempt to accomplish that
purpose.*1 . .
(n) Expiration of Term.™ An agent may be appointed for a fixed term,
in which case, whether the purpose of the agency has been accomplished or not,
the expiration of the term puts an end to the agoncy ; .and unless the term is
extended the rights and liabilities of the parties are limited to acts done within
the term, and no later acts of the agent have any binding force on the principal,9'
although if the terms of the authority were such as to imply a power of the agent
to bring to completion matters undertaken before the expiration of the time limit,
he will be bound by acts of the agent as to such matters."7 The duration of the
term of the agency may be expressly stated in the power, or, in the absence of
such statement, the provisions of the contract of employment or the surrounding
circumstances may be such as to imply a definite term.98 The circumstances may
United States.— Alger v. Keith, 105 Fed.
105, 44 C. C. A. 371. And see Farmers', etc.,
Bank v. Sticknev, 8 Fed. Cas. No. 4,657,
Brunn. Col. Cas." 543.
See 40 Cent. Dig. tit. " Principal and
Agent," § 53.
And sec Hynson c. Noland, 14 Ark. 710.
Continuation of authority for reasonable
time see infra, 111, B, 2, b, (I), (b), (p).
94. Keegan v. Rock, 128 Iowa 39. 102 N. W.
805, where an agent was authorized to effect a
loan from a certain person, and the court held
that upon his failure to accomplish this, his
agency terminated, and lie had no further au
thority to make other loans.
G5. Agency at will see infra, 1, G, 1, b,
(n).
96. Colorado.— Rundle !>.Cutting, 18 Colo.
337, 32 Pac 994, holding that where an agency
to sell land has expired by express limitation,
a subsequent execution thereof is invalid.
Illinois. — Gundlach r. Fischer, 59 111. 172,
where by a written agreement a person was
constituted agent to sell machines, and the
only provision therein in regard to the dura
tion of the agency was an agreement by the
principal to furnish the agent such number
of machines as he could sell prior to a cer
tain date, and the court held that as the
agency continued only to that date, the sure
ties on a bond given to secure the faithful
performance of his duties by the agent and
the payment of all moneys received by him
were bound only for a failure by the agent
to account for machines received by him prior
to that date.
Indiana.— Longworth v. Conwell, 2 Blackf.
409.
\ew York.— Marbury i*
. Barnet, 17 Misc.
380, 40 N. Y. Suppl. 7(i.
Xorth Dakota.— Fargo First Nat. Bank v.
Minneapolis, etc., Elevator Co., 11 N. D. 280,
91 N. W. 436.
Pennsylvania. — Yingling v. West End Imp.
Coa 5 Pa. Dist. 607.
England.— Danhv r. Cnutts, 29 Ch. D. 500,
54 L. J. Ch. 577. 52 L. T. Rep. N. S. 401, 33
VVklv. Rep. 559: Arlington r. Merricke. 2
Saund. 403, 85 Eng. Reprint 1215.
See 40 Cent. Dig. tit. " Principal and
Agent," § 52.
97. Broekmever v. Washington Nat. Bank,
40 Kan. 376, 7*44, 19 Pac. 855, 21 Pac. 300;
Matter of Chambers, 17 N. Y. App. Div. 340, -
45 N. Y. Suppl. 264 (holding that an agency
to sell goods on commission continues as to
the proceeds of the sale) ; Clements v. Maehe-
boeuf, 92 IV 8. 418, 23 L. ed. 504 (in which
it was held that where a person holding a
patent from the United States for certain
lands authorizes his agent
" to act upon the
application and demand of any person actu
ally owning" town lotswithin the limits of
the lands, and to execute and deliver deeds
to such persons who
" may apply for the
same within three months from " a certain
date, the " application and demand " must be
made within that time, but the authority of
the agent to adjudicate the claims is not so
limited) .
98. Illinois — Gundlach r. Fischer, 59 111.
172, in which a person was constituted agent
to sell machines, and the only provision in
the agreement for his appointment relating
to the duration of the agency was an agree
ment by the principal to furnish the agent
such number of machines as he could sell
prior to a certain date, and it was held that
the agency continued only to that date.
Kentucky.— Smith r. Theobald, 86 Ky. 141,
5 S. W. 394, 9 Ky. L. Rep. 449.
Maryland. — Norton ft Cowell, 65 Md; 359,
4 Atl. 408, 57 Am. Rep. 331.
Massachusetts.— Heard f. March, 12 Cush.
580.
England.— Danbv r. Coutts, 29 Ch. D. 500,
54 L. J. Ch. 577, 52 L. T. Rep. N. S. 401, 33
Wklv. Rep. 559 ; Fawcett r. Cash, 5 B. & Ad.
904," 3 L. J. K. B. 113, 3 N. & M. 177, 27
E. C. L. 381; Emmons v. Elderton, 13 C. B.
495, 76 E. 0. L. 495, 4 H. L. Cas. 624, 10
Eng. Reprint 600, 18 Jur. 21 ; Rex r. Bird,
brooke, 4 T. R. 245.
See 40 Cent. Dig. tit. "Principal and
Agent," 5 52.
Implied limitation to term of principal's ab
sence.— A powvr of attorney contained a re
cital that the donor was about to return to
South Australia, and was ''desirous of ap
pointing an attorney or attorneys to act for
him during his absence from England." The
operative part of the deed, which gave the
attorney large powers of mortgaging the
donor's property, contained no mention of
the duration of those powers. It was held
that the operative part of the deed was con
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be such that an extension of the term of the agency may be implied; 99 but no
implication of extension at the expiration of the term arises from the mere fact that
the principal continues in the business to which the agency related.1 The term
of authority of a subagent who becomes the agent of the principal, and not the
agent of the agent who employed him, is not affected by the termination of the
authority of the latter.2
b. By Revocation or Repudiation by Principal — (i) Power of Revocation
— (a) General Rule. Save in exceptional cases,3 a principal has power 4 to revoke
the authority of his agent at his pleasure, with or without reason.5 The principal
trolled by the recital, and consequently that
charges effected by the attorney upon the
property of the donor while he was in Eng-
gland were invalid as against him. Danby v.
Coutts, 29 Ch. D. 500, 54 L. J. Ch. 577, 52
L. T. Rep. N. S. 401, 33 VVkly. Rep. 559. So
letters of attorney reciting the principal's in
tended departure from the country, " to re
main absent in Europe and elsewhere, for
some length of time," are limited by the re
cital of absence, and cannot be renewed by re
delivery without change of terms or date
upon the departure of the principal for Eu
rope the second time. Heard v, March, 12
Cush. (Mass.) 580. To the contrary see
Forbes v. Wooderson, 49 Me. 14, holding that
where one is constituted an agent for th-i
purchase and sale of goods in the name of
the principal, a recital in the power of attor
ney that the principal " is about to leave
upon a voyage to sea" does not limit the
duration of the agency to the time when the
voyage is completed.
99. Hillis v. Stout, 42 Minn. 410, 44 N. W.
D82, holding that where plaintiffs appointed
defendant their agent for three days to sell
land at a named price, and on the last day
of the agency defendant represented that he
could not sell the land for the sum specified
but that he could sell it for a less sum, and
plaintiffs authorized defendant to make the
sale at the smaller price which he said he
could obtain, there was an extension of the
agency of defendant.
1. Moore v. Stone, 40 Iowa 259; Marbury
v. Barnet, 17 Misc. (N. Y.) 380, 40 N. Y.
Suppl. 76.
2. Northampton Bank v. Pepoon, 11 Mass.
288, holding that a power of attorney from
a bank will not be invalidated by the expira
tion of the term of office of the directors who
executed it.
3. See infra, I, G, 1, b, (I), (B).
4. Right to revoke as distinguished from
power to revoke see infra-, I, G, 1, b, (II).
5. Alabama.— Chambers v. Seav, 73 Ala.
372; Evans 17.Fearne, 10 Ala. 689, 50 Am.
Dec. 197.
Arizona. — Taylor v. Burns, 8 Ariz. 463, 76
Pac. 623 [affirmed in 203 U. S. 120, 27 S. Ct.
40, 51 L. ed. 110] ; Trickey v. Crowe, 8 Ariz.
176, 71 Pac. 965 [affirmed in 204 U. S. 228,
27 S. Ct. 275, 51 L. ed. 454].
Arkansas.— Nicks v. Rector, 4 Ark. 251.
California. — Parke V. Frank, 75 Cal. 364,
17 Pac. 427; Frink v. Roe, 70 Cal. 296, 11
Pac. 820; Brown v. Pforr. 38 Cal. 550.
Colorado.— Darrow v. St. George, 8 Colo.
592, 9 Pac. 791.. ,
Connecticut.— Mansfield v. Mansfield, 6
Conn. 559, 16 Am. Dec. 76, power to sell aaj
convey held a naked power and revocable.
Delaware.— Gibbons v. Gibbons, 4 Harr.
105.
Georgia.— Linder v. Adams, 95 Ga. 668, 22
S. E. 687; Phillips V. Howell, 60 Ga. 411;
Wimbcrly V, Bryan, 55 Ga. 198; Howard Col
lege v. Pace, 15 Ga. 486.
Illinois.— Walker v. Denison, 86 III. 142;
Gilbert v. Holmes, 64 111. 548; Bonnev c.
Smith, 17 111. 531; Nevitt c. Woodburn", 82
111. App. 649.
Indiana. — Rowe v. Rand, 111 Ind. 206, 12
N. E. 377; Pickler v. State, 18 Ind. 266.
Iowa.— MacGregor v. Gardner, 14 Iowa 326.
Kansas.— Black v. Harsha, 7 Kan. App.
794, 54 Pac. 21.
Kentucky. — Parry Mfg. Co. v. Lyon, 111
Ky. 613, 64 S. W. 436, 23 Ky. L. Rep. 884;
Andrews v. Travelers' Ins. Co., 70 S. YV. 43, 24
Ky. L. Rep. 844.
Louisiana. — Spear v. Gardner, 10 La. Ann.
383.
Maryland.— Smith v. Dare, 89 Md. 47, 42
Atl. 909; Attrill P. Patterson, 58 Md. 226.
Massachusetts.— Flynn v. Butler, 189 Mass.
377, 75 N. E. 730; Langdon v. Langdon, 4
Gray 186.
Minnesota.— Buffalo Land, etc., Co. r.
Strong, 91 Minn. 84, 97 N. W. 575 [affirmed
in 203 U. S. 582, 27 S. Ct. 780, 51 L. ed.
327].
Mississippi. — Kolb v. Bennett Land Co., 74
Miss. 567, 21 So. 233.
Missouri. — Kilpatrick v. Wiley, 197 Mo.
123, 95 S. W. 213; Green t>.Cole, 103 Mo. 70,
15 S. W. 317; Burke v. Priest, 50 Mo. App.
310, 312, where the court said: "The au
thority of the agent to represent the prin
cipal depends upon the will and license of
the principal. It is the act of the principal
which creates the authority; it is for hi*
benefit and to subserve his purposes that it
is called into being; and, unless the agent has
acquired with the authority an interest in
the subject-matter, it is in the principal's in
terest alone that the authority is to be exer
cised. The agent has no right to insist upon
a further execution of the authority if the
principal desires it to terminate."
Nebraska.— Woods t>.Hart, 50 Nebr. 497,
70 N. W. 53.
New Hampshire.— Rochester r. Whitehous»,
15 N. H. 468, holding that since authority is
conferred by the mere will of the principal,
and is to be executed for his benefit and for
his own purposes, the agent cannot insist
upon acting when the principal has with-
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may revoke the agency even where it is expressed to be sole and exclusive,6 or, in
the absence 01 any consideration for the stipulation,7 where the power of attor
ney expressly stipulates that it shall continue for a definite term 8 or that it is
irrevocable.9
(b) Exceptions — (1) In General. The rule that a principal has power to
revoke the authority of his agent is generally said to be subject to the three excep
tions mentioned in the following sections.10 In addition to these exceptions it has
drawn his confidence and no longer desires
his aid.
New Jersey.— Hartshorne v. Thomas, 43
N. J. Eq. 419, 10 Atl. 843.
New York.— Terwilliger v. Ontario, etc.,
R. Co., 149 N. Y. 80, 43 N. E. 432; Mar-
bury v. Barnet, 17 Misc. 380, 40 N. Y. Suppl.
70; Jackson v. Davenport, 18 Johns. 295
[affirmed in 20 Johns. 537]. And see Conlcy
v. Dazian, 114 N. Y. 161, 21 N. E. 135.
North Carolina. — Wilmington v. Bryan, 141
K. C. 006, 54 S. E. 543 ; Ballard v. Travellers'
Ins. Co., 119 N. C. 187, 25 S. E. 950; North
Carolina State L. Ins. Co. v. Williams, 91
N. C. 09, 49 Am. Rep. 037; Brookshire v.
Voncannon, 28 N. C. 231.
Ohio.— Hitchcock v. Kelley, 18 Ohio Cir. Ct.
808, 4 Ohio Cir. Dec. 180.
Oklahoma.— Kimmell v. Powers, (1907) 91
Pac. 687.
Pennsylvania. — McMahan v. Burns, 216 Pa.
St. 448, 65 Atl. 800; Macfarren r. Gallinger,
210 Pa. St. 74, 59 Atl. 435; Blackstone v.
Buttermore, 53 Pa. St. 200 ; Hartley's Appeal,
53 Pa. St. 212, 91 Am. Dec. 207'; Coffin r.
Landis, 46 Pa. St. 426 ; Yingling v. West End
Imp. Co., 5 Pa. Dist. 607.
Rhode Island. — Flahertv v. O'Connor, 24
R. I. 587, 54 Atl. 376; Providence Gas Burner
Co. v. Barney, 14 R. 1. 18.
South Carolina.— State v. Brownlee, 2
Speers 519.
Texas. — Daugherty v. Moon, 59 Tex. 397;
Hollingsworth v. Young County, 40 Tex. Civ.
A pp. 590, 91 S. W. 1094.
Utah.— Montague v. McCarroll. 15 Utah
318, 49 Pac. 418.
United States. — Wilcox, etc., Sewing-Mach.
Co. v. Ewing, 141 U. S. 627, 12 S. Ct. 94, 35
L. ed. 882; Hunt v. Rousmanier, 8 Wheat.
174, 5 L. ed. 589 [reversing 12 Fed. Cas. No.
6,898. 2 Mason 342]; Hall v. Gambrill, 92
Fed. 32, 34 C. C. A. 190 [affirming 88 Fed.
709] ; Stier i'. Imperial L. Ins. Co., 58 Fed.
843; Oregon, etc., Mortg. Sav. Bank v. Ameri
can Mortg. Co., 35 Fed. 22, 13 Sawy. 260;
V. S. r. Jarvis, 26 Fed. Cas. No. 15.408, 2
Ware 274.
England.— Gibson v. Minet, 2 Binp. 7. 9
E. C. L. 457, 1 C. & P. 247, 12 E. C. L. 148,
2 L. J. C. P. O. S. 99, 9 Moore C. P. 31,
R. & M. 68, 21 E. C. L. 703; Venning r.
Bray, 2 B. & S. 502, 8 Jur. N. R. 1039. 31
L. J. Q. B. 181, 0 L. T. Rep. N. S. 327, 10
Wklv. Rep. 501. 110 E. C. L. 502; Smart V.
Sandars. 5 C. B. 895, 12 Jur. 751, 17 L. J.
C. P. 258, 57 E. C. L. 895; Bromley c. Hol
land, Coop. 9, 35 Eng. Reprint 458. 7 Yes. Jr.
3. 28, 0 Rev. Rep. 58. 32 Eng. Reprint 2 ; De
Comas i\ Prost, 11 Jur. N. S. 417. 12 L. T.
Rep. N. S. 082, 3 Moore P. C. N. S. 158, 13
Wkly. Rep. 595, 10 Eng. Reprint 59 ; Raleigh
6. Atkinson, 9 L. J. Exch. 206, 0 M. 4 W.
07.
Canada. — Gailbert v. Atteaux, 23 Quebec
Super. Ct. 427.
See 40 Cent. Dig. tit. " Principal and
Agent," § 54. And see infra, I, G, 1, b, (11).
This is so even though the power is ex
pressed in the broadest possible terms, giving
the agent the fullest possible authority to act
for the principal. Barr v. Schroeder, 32 Cal.
009.
Where several tenants in common appoint
one of their number their common agent, any
one of them may at any time revoke such
agency as to his own interests, and third per
sons having notice of the revocation are bound
to account to the principal thereafter. Bar
rett v. Bemelmans, 103 Pa. St. 122, 29 Atl.
756. See, generally, Tenancy in Common.
Partial revocation relieves the principal
pro tanto from liability for acts subsequently
done under the previous authority. Glover
v. Ames, 8 Fed. 351. See infra, II, A, 2.
Compelling specific performance of contract
of agency by principal see infra, I, G, 1, b,
(")• ,
6. Chambers V. Seay, 73 Ala. 372; Kolb v. '
Bennett Land Co., 74 Miss. 567. 21 So. 233;
Woods V. Hart, 50 Nebr. 497, 70 N. W. 53.
7. McMahan v. Burns, 210 Pa. St. 448, 65
Atl. 806; Montague v. McCarroll, 15 Utah
318, 49 Pac. 418.
8. Walker r. Denison, 80 111. 142; McMahan
r. Burns, 210 Pa. St. 448, 65 Atl. 800.
9. Alabama.— Chambers v. Seav, 73 Ala.
372.
California. — Frink v. Roe, 70 Cal. 296, 11
Pac. 820.
Illinois.— Walker v. Denison, 86 111. 142.
Iowa.— MacGregor v. Gardner, 14 Iowa 326.
Minnesota.— Buffalo Land, etc., Co. v.
Strong, 91 Minn. 84, 97 N. W. 575 [affirmed
in 203 U. S. 582, 27 S. Ct. 780, 51 L. ed. 327].
Mississippi. — Kolb r. Bennett Land Co.,
74 Miss. 507, 21 So. 233.
Pennsylvania. — McMahan f. Burns, 216
Pa. St. 448. 05 Atl. 800; Blackstone t\ But
termore, 53 Pa. St. 266.
Utah.— Montague c. McCarroll, 15 Utah
318. 49 Pac. 418.
See 40 Cent. Dig. tit. " Principal and
Agent," { 54.
However, a provision in a power of attorney
that it is to be irrevocable, although not con
clusive, tends to prove that the parties under
stood that the attorney had an interest in
the subject -matter which would render the
power irrevocable. Norton V. Whitehead. 84
Cal. 263. 24 Pac. 154, 18 Am. St. Rep. 172.
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been held that an agency is irrevocable by act of the principal alone if the power
is expressly declared to be irrevocable and the agent is given an interest in its
execution ; 11 and also that the principal cannot revoke a power where it is granted
as an incident to a complete contract for services to be rendered by the agent on
the one side and for compensation to be paid by the principal on the other.12
However, the mere fact that the agent advances money to the principal in the
course of his employment does nor render the power irrevocable.13
(2) Authority Conferred For a Consideration. Where an authority or
power is given for a valuable consideration, it cannot be revoked by act of the
principal alone, in the absence of a stipulation that it shall be revocable." If,
however, the consideration for which the agency was conferred fails, the agency
is revocable.15
(3) Authority Constituting Part of a Security or Necessary to Effect
uate a Security. An authority or power cannot be revoked by act of the
11. Bonney v. Smith, 17 111. 531; Oregon,
etc., Mortg. Sav. Hank c. American Mortg.
Co., 35 Fed. 22, 13 Sawy. 200, holding, how
ever, that both these circumstances must con
cur, for if the agent has no interest in the
execution of the power it may be revoked,
although it contains a stipulation to the
contrary.
12. Grapel t'. Hodges, 112 N. Y. 419, 20
N. £. 542. And see Morgan e. Gibson, 42
Mo. App. 234.
13. Smith v. Dare, 89 Md. 47, 42 Atl. 909,
holding that a power of attorney to attend
to a farm, collect the rents, apply them to
the necessary expenses, and turn the balance
over to the principal, and providing that the
agent is
" not to advance any rents before
due except when absolutely convenient," does
not impose any obligation on the agent to
make advances to his principal, and hence
the latter may revoke the power at will,
although such advances have in fact been
made.
Mere advances made by a factor, whether
nt the time employed as such or subsequently,
do not alter the revocable nature of an au
thority to sell, unless the advances are ac
companied by and made the consideration for
an agreement that the authority shall not
be revocable. Smart v. Sandarg, 5 C. B. 895,
12 Jur. 751, 17 L. J. C. P. 258, 57 E. C. L.
805; De Comas v. Prost, 11 Jur. N. S. 417,
12 L. T. Rep. N. S. (>82, 3 Moore P. C. N. S.
158, 13 Wkly. Rep. 595, 16 Eng. Reprint 59;
Raleigh v. Atkinson, 9 L. J. Exeh. 206, 6
M. & W. G70.
14. Arkansas.— Viser v. Bertrand, 10 Ark.
29G, as where a husband appoints an agent
(o take charge of property and hire it out
and appropriate the proceeds to the use of
tlie principal's wife and child.
California. — Frink v. Roc, 70 Cal. 296, 11
Pac. 820.
Florida. — See McGrift v. Porter, 5 Fla.
373.
Illinois.— Wa.'ker r. Denison, 8G 111. 142
(so holding, although the power is not ex
pressed to be irrevocable) ; Guthrie v. Wabash
R. Co.. 40 111. 109 (holding that where a party
to a suit buys out his adversary's right, and
takes from him a power to control the cause,
which, for a valuable consideration, is made
irrevocable, the power cannot be revoked ) ;
Bonney v. Smith, 17 111. 531.
Maryland. — Smith 17.Dare, 89 Md. 47, 42
Atl. 909; Attrill r. Patterson, 5S Md. 226.
Minnesota.— Bullalo Land, etc., Co. r.
Strong, 91 Minn. 84, 97 X. W. 575 [affirmed
in 203 U. S. 582, 27 S. Ct. 780, 51 L. ed. 327].
A'eic Jersey.— Miller v. Home Ins. Co., VI
N. J..L. 175, 58 Atl. 98.
A'eio York.— Terwilliger v. Ontario, etc.. R.
Co., 149 N. Y. 86, 43 N. E. 432, holding that
authority to sell personal property and re
ceive the pay therefor may be irrevocable if
it was given for a valid consideration within
the law applicable to executory contracts.
And see Marbury v. Barnet, 17 Misc. 3S(J, 40
N. Y.' Suppl. 76.
United titates. — Oregon, etc., Mortg. Sav.
Bank v. American Mortg. Co., 35 Fed. 22, 13
Sawv. 260; Stewart v. Hilton, 7 Fed. 502, 19
Blatchf. 290.
England — Metcalfe v. Clough, 6 L. J. K. B.
0. S. 281, 2 M. &. R. 178, 17 E. C. L. 707,
holding that a direction to an agent to pay
over the proceeds of a sale is not revocable,
if founded upon a valuable consideration.
And see In re Hannan's Empress Gold Min.,
etc., Co., [1896] 2 Ch. 643. G5 L. J. Ch. 902,
75 L. T. Rep. N. S. 45; Bromlev t\ Holland,
Coop. 9. 35 Eng. Reprint 458, 7 Ves. Jr. 3, 28,
6 Rev. Rep. 58, 32 Eng. Reprint 2.
Canada. — Richardson v. McClary, 16 Mani
toba 74. .
See 40 Cent. Dig. tit. " Principal and
Agent," § 56.
Power coupled with interest distinguished.
—A power conferred for a consideration is
in some eases regarded as one form of a power
coupled with an interest. See Bonney r.
Smith, 17 111. 531; and cases eiied passim,
1, G, 1, b, (i), (b), (2). But in other cases
the two are regarded as separate and distinct
conceptions. See Coney t>. Sanders. 28 Ga.
511 (holding that in order that a power may
be a power coupled with an interest, the apent
must have an interest in that to which the
power relates; it is not enough that he pays
a valuable consideration for the power) :
Guthrie v. Wabash R. Co., 40 111. 109; and
cases cited passim. I, G, 1, b, (I), (B). (2).
15. Flynn c. Butler, 189 Mass. 377, 73






PRINCIPAL AND AGENT [31 Cyc.] 1297
principal alone, in the absence of a stipulation of revocability, where it constitutes
part of a security for the payment of money or the performance of some other
obligation, or is necessary to give effect to such a security.16 Thus a power of
attorney given to secure a debt due from principal to agent is irrevocable by act of
the principal alone,17 where it precedes, accompanies, or follows a transfer of an
interest in the subject-matter thereof, as by assignment, deed, mortgage, pledge,
etc.,18 but not otherwise.10 And a power of attorney running to one person for the
better security of a third person to whom an obligation is due from the principal
may be given under such circumstances as to render it irrevocable without the
beneficiary's consent.20
(4) Authority Coupled With Interest in Subject-Matter of Agency.
The most important exception to the general rule above stated that an agency
is revocable at the pleasure of the principal exists in the case of a power of
19 S. E. 186; Ex p. Smithers, 1 Deac. 413,
38 E. C. h. 700.
16. Alabama.— Evans v. Fearne, 16 Ala.
689, 50 Ani. Dec. 197. '
California. — Frink v. Roe, 70 C'al. 290, 11
Fac. 820.
Illinois. — Gilbert v. Holmes, 64 111. 548.
Minnesota.— Buffalo Land, etc., Co. v.
Strong, 91 Minn. 84, 97 N. W. 575 [affirmed
in 203 V. S. 582, 27 S. Ct. 780, 51 L. ed. 327].
Vew Jersey.— Miller r. Home Ins. Co., 71
N. J. L. 175, 58 Atl. 98.
Sew York.— Terwilliger p. Ontario, etc., R.
Co., 149 N. Y. 88, 43 N. E. 432.
Pennsylvania.— Blackstone r. Buttermore,
53 Pa. St. 226.
South Carolina. — Dunbar V. Foreman, 40
8. C. 490, 19 S. E. 186.
1'nited States.— Yhint r. Rousmanier, 8
Wheat. 174, 5 L. ed. 589 [reversing 12 Fed.
Cas. No. 6,898, 2 Mason 342] (so holding
where a letter of attorney forms a part of
& contract, and is a security for money or for
the performance of any act which is deemed
valuable) ; Oregon, etc., Mortg. Sav. Bank v.
American Mortg. Co., 35 Fed. 22, 13 Sawy.
260.
England.— Walsh r. Whitcomb, 2 Esp. 565.
And see In re Hannan's Empress Gold Min.,
etc., Co., [1896] 2 Ch. 643, 0.5 L. J. Ch. 902,
75 L. T. Rep. N. S. 45.
Stipulation as to rerocability. — The rule
itated in the text is especially true where
She power of attorney expressly stipulates
that it is irrevocable. Barr v. Schroeder, 32
Cal. 609. But such a stipulation is not
necessary to render the power irrevocable.
Walker *?\ Denison, 80 Til. 142; Hunt v.
Rousmanier, 8 Wheat. (U. S.) 174, 5 L. ed.
589 [reversing 12 Fed. Cas. No. 6,898, 2
Mason 342].
Power coupled with interest distinguished.
— A power given as security is frequently
treated as an illustration of a power
collided with an interest. See Blackstone p.
Buttermore. 53 Pa. St. 266; and cases cited
passim, I, G, 1, b, (I), (B). (3). However,
the two powers are sometimes referred to as
different and distinct conceptions. See Barr
r. Schroeder. 32 Cal. 009; and cases cited
passim, T, G, 1, b, (T). (B), (3).
Power given to indemnity surety.— Tf a
person, in order to induce another to become
a surety for him, confers a power on such
other as part of a means of indemnifying
him against loss, the power is irrevocable.
Hvnson r. Noland, 14 Ark. 710; Hutchins tf.
Hebbard, 34 N. Y. 24. And see Big Four
Wilmington Coal Co. v. Wren, 115 111. A pp.
331.
17. Marziou v. Pioche, 8 Cal. 522; Posten
r. Rassette. 5 Cal. 467 ; James v. Lane, 33
N. J. Eq. 30; Gaussen v. Morton, 10 B. & C.
731, 8 L. J. K. B. O. S. 313, 21 E. C. L. 809.
And see McGriff !\ Porter, 5 Fla. 373.
Revocation of warrant of attorney to con
fess judgment see Judumkxts, 23 Cyc. 707.
18. Arkansas.—Allen v. Davis, 13 Ark. 28.
California. — Norton v. Whitehead, 84 Cal.
263, 24 Pac. 154, 18 Am. St. Rep. 172.
Illinois.— See Big Four Wilmington Coal
Co. t>.Wren, 115 111. App. 331.
Massachusetts.— Dickinson i\ Central Nat.
Bank, 129 Mass. 279, 37 Am. Rep. 351.
Michigan.— Kelly v. Bowerman, 113 Mich.
446. 71 N. W. 836;
Xetc Jersey.— Miller V. Home Ins. Co., 71
N. J. L. 175, 58 Atl. 98.
yeic York.— Terwilliger r. Ontario, etc., R.
Co., 149 N. Y. 86, 43 N. E. 432 ; Stephens v.
Sessa. 50 N. Y. App. Div. 547, 64 N. Y. Suppl.
28; Knapp r. Alvord, 10 Paige 205, 40 Am.
Dec. 241. And see Raymond i>. Squire, 11
Johns. 47. Compare Comlev Dazian, 114
N. Y. 161, 21 N. E. 135.
Texas.— Threadgill v. Butler. 60 Tex. 599;
Wells r. Littlefield, 59 Tex. 556.
England.— Walsh v. Whitcomb, 2 Esp. 565;
Abbott v. Stratten, 9 Ir. Eq. 233, 3 J. & h.
603. And see McDowell r. Reede. 14 Ir. Ch.
190; Lawless t: Shaw, LI. & Gt. S. 154. 11
Eng. Ch. 154; lie Parkinson, 13 L. T. Rep.
N. B. 26.
Power to sell on condition as equitable
mortgage see Mortgages, 27 Cyc. 987 note
44.
Revocability of power of sale accompanying
mortgage see Mortgages. 27 Cvc. 1452 et scq.
19. Norton r. Tuttle. 00 111. 130; Ter-
willigcr r. Ontario, etc., R. Co., 149 N. Y. 86,
43 N. E. 432: State r. Brownlee. 2 Speen
(S. C.) 519; Hunt v. Rousmanier. 8 Wheat.
(U. S.) 174, 5 L. ed. 589 [reversing 12 Fed.
Cas. No. 6.898, 2 Mason 342].
20. Stewart v. Hilton, 7 Fed. 862. 19
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attorney coupled with an interest in the subject-matter thereof. In the absence
of a stipulation that the power may be revoked,21 it is from its nature irrevocable
by act of the principal without the agent's consent,22 whether so expressed or
conferred on one person to secure compensa
tion to become due to a third person for
services to be rendered, the principal cannot
revoke it without satisfying the obligation
secured thereby) ; Walsh v. Whitoomb, 2 Esp.
565. And see Goodwin t'. Bowden, 54 Me.
424; Poolev v, Goodwin, 4 A. & E. 94, 1
Harr. & W. 507, 5 N. & M. 466, 31 E. C. L.
60. See, however, Wimberly f. Brvan, 55
Ga. 198; Fisher v. Miller, 1 Bing." 150, 7
Moore C. P. 527, 8 E. C. L. 447, both hold
ing that a naked authority to pay money .o
a third person may be revoked by the prin
cipal. See also In re Frederick, 52 Pa. St.
338, 91 Am. Dec. 159.
Acceptance of security.— The power may
be revoked before the third person has ac
cepted the security (Comley v. Dazian, 114
N. Y. 161, 21 N. E. 135), but not after that
event (American L. & T. Co. v. Billings, 58
Minn. 187, 59 N. W. 998).
Appropriation of property or proceeds. —
The power is revocable before appropriation
of the subject-matter thereof or its proceeds
to the payment of the obligation secured
(Gibson p. Minet, 2 Bing. 7, 9 E. C. L. 457,
1 C. & P. 247, 12 E. C. L. 148, 2 L. J. C. P.
O. 8. 99, 9 Moore C. P. 31, R. & M. 68, 21
E. C. L. 703), but not after that event (De
Forest v. Bates, 1 Edw. (N. Y.) 394, hold
ing that where A, being indebted to B, di
rects the proceeds of a cargo to be sent to
B in order to go in satisfaction of the debt,
and this direction is carried out by C, who
has promised in writing to facilitate the
measure, C becomes B's agent in receiving
the property, and A cannot revoke the au
thority, nor by subsequent assignment deprive
B of the benefit of it; Fisher v. Miller, 1
Bing. 150, 7 Moore C. P. 527, 8 E. C. L. 447,
holding that where advances were made by
the third person under an agreement amount
ing to an appropriation of the proceeds of a
specified cargo by a particular ship, which
the agent remitted accordingly, he was not
responsible for such payment, although his
principal had countermanded the order sub
sequent to the agreement under whioh the
advances were made).
Revocation of warrant of attorney to con
fess judgment see Judgments, 23 Cyc. 707.
21. Montague v. McCarroll. 15 Utah 318,
49 Pac. 418; Oregon, etc., Mortg. Sav. Bank
c. American Mortg. Co., 35 Fed. 22, 13 Sawy.
260, both holding that even a power coupled
with an interest is revocable if it is so pro
vided by the express terms of the authority.
22. Alabama.— Chambers v. Seav, 73 Ala.
372; Evans r. Fearne, 16 Ala. 689, 50 Am.
Dec. 197.
Arkansas.— Viser r. Bertrand, 16 Ark. 296;
Rapley v. Price, 11 Ark. 713; Wassell c.
Reardon, 11 Ark. 705, 44 Am. Dec. 245.
California. — Norton v. Whitehead. 84 Cal.
263. 24 Pac. 154, 18 Am. St. Rep. 172;
Frink /•. Roe, 70 Cal. 296, 11 Pac. 820; Posten
V. Rassette, 5 Cal. 467.
Colorado.— Darrow v. St. George, 8 Colo.
592, 9 Pac. 791.
Illinois— Walker v. Denison, 86 111. 142;
Gilbert v. Holmes, 64 111. 548; Strother v.
Law, 54 111. 413; Bonney v. Smith, 17 I1L
531; Big Four Wilmington Coal Co. v. Wren,
115 111. App. 331.
Kentucky. — Hancock t\ Byrne, 5 Dana 513.
Maryland.— Smith r. Dare, 89 Md. 47, 42
Atl. 909; Attrill t>. Patterson, 58 Md. 226.
Massachusetts.— Dickinson v. Central Nat.
Bank, 129 Mass. 279, 37 Am. Rep. 351.
Minnesota.— Buffalo Land, etc., Co. r.
Strong, 91 Minn. 84, 97 N. W. 575 [affirmed
in 203 U. S. 582, 27 S. Ct. 780, 51 L. ed.
327] ; American L. & T, Co. v. Billings, 5S
Minn. 187, 59 N. W. 998.
Missouri. — Burke v. Priest, 50 Mo. App.
310.
New York.— Terwilliger v. Ontario, etc., R
Co., 149 N. Y. 80, 43 N. E. 432; Hutching v.
Hebbard, 34 N. Y. 24; Jackson v. Davenport,
18 Johns. 295.
North Carolina.— North Carolina State L
Ins. Co. V. Williams, 91 N. C. 69, 49 Am.
Rep. G37.
Pennsylvania. — Lightner's Appeal, 82 Pa.
St. 301; Blackstone v. Buttermore, 53 Pa. St.
266 ; Fisher v. New York, etc., R., etc., Co., 31
Wkly. Notes Cas. 502.
Texas — Wells V. Littlefield, 59 Tex. 556;
Hennessee v. Johnson, 13 Tex. Civ. App. 530,
36 S. W. 774.
Utah.— Montague v. McCarroll, 15 Utah
318, 49 Pac. 418.
United States.— Hunt v. Rousmanier, 8
Wheat. 174, 5 L. ed. 589 [reversing 12 Fed.
Cas. No. 0,898, 2 Mason 342] ; Oregon, etc.,
Mortg. Sav. Bank v. American Mortg. Co., 35
Fed. 22, 13 Sawv. 260; Day e. Candee, 7 Fed.
Cas. No. 3,676, *3 Fish. Pat. Cas. 9.
England. — In re Hannan's Empress Gold
Min., etc., Co., [1896] 2 Ch. 643, 65 L. J. Ch.
902, 75 L. T. Rep. N. S. 45; Gaussen r. Mor
ton, 10 B. & C. 731, 8 L. J. K. B. O. S. 313, 21
E C. L. 309.
See 40 Cent. Dig. tit. " Principal and
Agent." § 55. And see infra, I, G, 2.
Contra.—Milligan v. Owen, 123 Iowa 235,
98 N. W. 792, semble.
Right of agent to execute power in his own
name as test. — If the power is coupled with
such an interest as precludes termination of
the agency either by act of the principal or
by his death, disability, etc., the agent may
in such case execute the power in his own
name. Norton v. Whitehead. 84 Cal. 263, 24
Pac. 154, 18 Am. St. Rep. 172 (holding that
where an assignment is followed by an irrevo
cable power of attorney, a provision in the
power authorizing action in the name of the
principal detracts nothing from the right of
the assignee to act in his own name as as
signee in receiving moneys accruing either
before or after the death of the principal ) :
Gilbert r. Holmes, 64 111. 548; Bonney P.
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not.33 To bring a case within the exception it is necessary: (1) That the power
and the interest should be coupled or united in point of time; that they should
coexist. Hence the interest must exist in the subject-matter of the power, and
not merely in that which is produced by an exercise of the power. If the agent's
interest exists only in the proceeds arising from an execution of the power, the
power and the interest are not coupled in point of time, since the power, in order
to produce the interest, must bo exercised, and by its exercise it is extinguished.
The interest does not come into being until the power is gone.21 (2) That the
power and the interest should be coupled with reference to their subject-matter.
manier, 8 Wheat. (U. S.) 174, 5 L. ed. 589
[reversing 12 Fed. Cas. No. 6,898, 2 Mason
342] (holding that if the interest or estate
passes with the power and Vests in the per
son by whom the power is to be exercised,
such person act9 in his own name; the estate
being in him passes from him by a convey
ance in his own name; he is no longer a sub
stitute acting in the place and name of an
other, but is a principal acting in his own
name, in pursuance of powers which limit his
estate). If, on the other hand, the interest of
the agent is not such as to enable him to
execute the power in his own name, it is not
such an interest as precludes termination of
the relation by revocation or by the princi
pal's death, disability, etc. Frink P. Roe, 70
Cal. 298, 11 Pac. 820; Gilbert v. Holmes,
supra; Andrews v. Travelers' Ins. Co., 70
S. VV. 43, 24 Ky. L. Rep. 844 ; Hunt v. Rous-
manier, supra ; Watson v. King, 4 Campb.
272, 1 Stark. 121, 10 Rev. Rep. 790, 2 E. C. L.
54.
A power of attorney which gives to the
agent a veto upon the acts of his principal is
equivalent to a power coupled with an inter
est. Dav v. Candee, 7 Fed. Cas. No. 3,676, 3
Fish. Pat. Cas. 9.
An oral authority is irrevocable if coupled
with an interest (Terwilliger v. Ontario, etc.,
R. Co., 149 N. Y. 80, 43 N. E. 432 [citing
Hutchins o. Hebbard, 34 N. Y. 24] ), unless it
is given for the performance of some act
which by statute or by the common law the
agent cannot perform in the name of his
principal unless thereunto authorized in writ
ing (Terwilliger p. Ontario, etc., R. Co.,
supra).
In England it is said that an authority
which is given for a consideration and by
which the agent iB to secure a benefit creates
an interest precluding revocation. In re Han-
nan's Empress Gold Mill., etc., Co., [1890] 2
Ch. 043, 65 L. J. Ch. 902, 75 L. T. Rep. N. S.
45; Smart v. Sandars, 5 O. B. 895, 12 Jur.
751, 17 L. J. C. P. 258, 57 E. C. L. 895.
While this language is not in terms in strict
accord with that used by the American courts,
yet the distinction between the English and
the American cases is rather in words than
in substance. See Terwilliger v. Ontario,
etc., R. Co., 149 N. Y. 80, 94, 43 N. E. 432;
and cases cited passim, I, G, 1, b, (I), (B).
23. Frink v. Roe, 70 Cal. 290, 11 Pac. 820;
Walker r. Denison, 86 111. 142; Buffalo Land,
etc., Co. v. Strong, 91 Minn. 84, 97 N. W. 575
[affirmed in 203 U. S. 582, 27 S. Ct. 780, 51
L. ed. 327]. And see cases cited supra,
note 22.
24. Alabama.— Chambers v. Seay, 73 Ala.
372.
Arizona. — Taylor p. Burns, 8 Ariz. 463, 76
Pac. 622 [affirmed in 203 U. S. 120, 27 S. Ct.
40, 51 L. ed. 110]; Trickey v. Crowe, 8 Ariz.
176, 71 Pac. 905 [affirmed in 204 U. S. 228,
27 S. Ct. 275, 51 L. ed. 454].
Arkansas.— Yeates v. Pryor, 11 Ark. 58;
Nicks f. Rector, 4 Ark. 251.
California. — Barr v. Schroeder, 32 Cal. 609.
Connecticut.—Mansfield v. Mansfield, 6
Conn. 559, 16 Am. Dec. 76.
Delaware.— Gibbons v. Gibbons, 4 Harr.
105.
Florida. — McGriff t>.Porter, 5 Fla. 373.
Georgia. — Miller t>.McDonald, 72 Ga. 20;
Lathrop p. Brown, 65 Ga. 312; Coney v.
Sanders, 28 Ga. 511.
Illinois.— Walker V. Denison, 86 111. 142;
Gilbert p. Holmes, 64 111. 548; Nevitt V.
Woodburn, 82 111.App. 649.
Kentucky. —Andrews p. Travelers Ins. Co.
70 S. W. 43, 24 Ky. L. Rep. 844.
Maryland.— Smith P. Dare, 89 Md. 47, 42
Atl. 909; Attrill r. Patterson, 58 Md. 226.
Massachusetts.— Langdon v. Langdon, 4
Gray 186.
Mississippi. — Kolb v. Bennett Land Co.,
74 Miss. 567, 21 So. 233.
Missouri.— Burke ». Priest, 50 Mo. App.
310.
Sew York.— Farmers' L. & T. Co. v. Wil
son, 139 N. Y. 284, 34 K. E. 784, 36 Am. St.
Rep. 696 [affirming 64 Hun 194, 19 N. Y.
Suppl. 142] ; Hoffman v. Union Dime Sav.
Inst., 109 N. Y. App. Div. 24, 95 N. Y. Suppl.
1045; Marbury v. Barnet, 17 Misc. 386, 40
N. Y. Suppl. 76.
Xorth Carolina.— Wilmington r. Bryan, 141
N. C. 666, 54 S. E. 543; Wainwright l\ Mas-
senburg, 129 N. C. 46, 39 S. E. 725; Ballard
u. Travelers' Ins. Co., 119 N. C. 187, 25 S. E.
950 ; North Carolina State L. Ins. Co. t'. Wil
liams, 91 N. C. 69, 49 Am. Rep. 637.
Oklahoma.— Kimmell v. Powers, (1907) 91
Pac. 687.
Pennsylvania. — Blackstone v. Buttermore,
53 Pa. St. 266; Hartley's Appeal, 53 Pa. St.
212, 91 Am. Dec. 207.
South Carolina.— State v. Brownlee, 2
Speers 519.
Texas. — Daugherty v. Moon, 59 Tex. 397.
Vermont.— Michigan Ins. Co. p. Leaven
worth, 30. Vt 11.
United States.— Hunt p. Rousmanier, 8
Wheat, 174. 5 L. ed. 589 [affirminq 12 Fed.
Cas. No. 6,889, 2 Mason 342] ; Stier P. Im
perial L. Ins. Co., 58 Fed. 843 [distinguished
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They must exist with reference to the same thing." For this reason also it ia
necessary that the agent's interest should exist in the subject-matter of the power,
and not merely in that which is produced by an exercise of the power.26 (3)
That the power and the interest should be coupled with reference to the person
in whom they are vested. They must be united in the same person.27 And (4)
That the power and the interest should be coupled with reference to their source.
They must be derived by the agent from the same person.28
(n) Right of Revocation. A distinction is to be noted between a prin
cipal's power to revoke his agent's authority and his right to revoke it. Although
as has been stated, he has the undoubted power, so far as the agency is executor)-,
to revoke the agent's authority, it by no means follows that he has always a right
to do so, since the contract of agency may provide otherwise. Accordingly, if
he revokes the agency in violation of the contract, he becomes liable to the agent
for the damages caused thereby.29 However, it should be observed in this con-
725] ; Oregon, etc., Mortg. Sav. Bank v. Amer
ican Mortg. Co., 35 Fed. 22, 13 Sawy. 200.
England.— Smart V. Sandars, 5 C. B. 895,
12 Jur. 751, 17 L. J. C. P. 258, 57 K. C. L.
895.
See 40 Cent. Dig. tit. " Principal and
Agent," § 55.
Under a power to sell, an interest in the
proceeds of sale as compensation to the agent
for effecting it is not such an interest as will
render the power irrevocable. Chambers v.
Seay, 73 Ala. 372; Taylor v. Burns, 8 Ariz.
403, 70 Pac. 023 [affirmed in 203 U. S. 120,
27 S. Ct. 40, 51 L. ed. 110] ; Trickev V. Crowe,
8 Ariz. 170, 71 Pac. 905 [affirmed in 204 U. S.
228, 27 S. Ct. 275, 51 L. ed. 454] ; Yeates v.
Pryor, 11 Ark. 58; Frink v. Roe, 70 Cal. 290,
11* Pac. 820; Mansfield r. Mansfield, 6 Conn.
559, 10 Am. Dec. 70; Bonney v. Smith, 17 111.
531; Rovve v. Rand, 111 Ind. 200, 12 N. E.
377; Kolb^. Bennett Land Co., 74 Miss. 507,
21 So. 233; Green r. Cole, 103 Mo. 70, 15
S. W. 317; Terwilliger v. Ontario, etc., R. Co.,
149 N. Y. 86, 43 N. E. 432 ; Kimmell r. Pow
ers, (Okla. 1907) 91 Pac. 687; McMahan v.
Burns, 210 Pa. St. 448, 05 Atl. 806; Yingling
v. West End Imp. Co., 5 Pa. Dist. 651 ; Hol-
lingsworth «. Young County, 40 Tex. Civ. App.
590. 91 S. W. 1094; Hall p. Gambril], 92 Fed.
32, 34 C. C. A. 190 [affirming 88 Fed. 709] ;
De Comas v. Prost, 11 Jur. X. S. 417, 12
L. T. Rep. X. S. 682. 3 Moore P. C. X. S. 158,
13 Wkly. Rep. 595, 10 Eng. Reprint 59;
Raleigh v. Atkinson, 9 L. J. Exch. 206. 0
M. & W. 07. Power of sale accompanied by
transfer of interest see supra, I, G, 1, b, (I),
(B), (3)..
25. See eases cited supra, note 24.
26. See cases cited supra, note 24.
27. Xicks r. Rector, 4 Ark. 251 ; North
Carolina State L. Ins. Co. r. Williams. 91
X. C. 69. 49 Am. Rep. 637; Hunt r. Rous-
manier. 8 Wheat. (U. R.) 174. 5 L. ed. 589
\ reversing 12 Fed. Cas. Xo. 6.898. 2 Mason
3421. •
Power conferred as security for benefit of
third person see supra, T. O. 1, b, (l). (B),
(3).
28. Black !'. Harsha. 7 Kan. Apr.. 794. 54
Pnc. 21. where an agent to sell goods derived
his power from a first mortsrasee and his in
terest fas second mortgagee! from the owner.
29. California. — Parke v. Frank, 75 Cal.
364, 17 Pac. 427.
Iowa.— Milligan v. Owen, 123 Iowa 285, 93
X. W. 792.
Michigan. — Stone v. Fox Mach. Co., 145
Mich. 089, 109 X. W. 069.
ilissotiri.— Kilpatrick v. Wilev, 197 Mo.
123, 95 S. W. 213.
Pennsylvania. — Blackstone t>. Buttermore,
53 Pa. St. 260.
Wisconsin.— W. G. Tavlor Co. c. Banner-
man, 120 Wis. 189, 97 X" W. 918.
United States.— Brush-Swan Electric Light
Co. r. Brush Electric Co., 41 Fed. 163.
Enqland.— Turner v. Goldsmith, [1891] 1
Q. B* 544, 60 L. J. Q. B. 297. 64 L. T. Rep.
X. S. 301, 39 Wkly. Rep. 547.
Canada. — Gailbert v. Atteaux, 23 Quebeo
Super. Ct. 427.
See 40 Cent. Dig. tit. "Principal and
Agent," § 54.
See, however, Spear v. Gardner, 16 La. Ann.
383.
Agency for definite term; consideration.—
A stipulation that the agency shall continue
for a definite term is binding on the principal
if based on a sufficient consideration {Parke
f. Frank, 75 Cal. 364, 17 Pac. 427. See aUo
Turner v. Goldsmith, [1891] 1 Q. B. 544. 60
L. J. Q. B. 247, 64 L. T. Rep. X. S. 301. 39
Wkly. Rep. 547 ) ; otherwise not ( Kolb r. Ben
nett Land Co., 74 Miss. 567, 21 So. 233, hold
ing that a unilateral agreement of a land
owner constituting an exclusive agent for the
sale of the land within a specified time, which
agent is to receive a commission regardless
of who effects the sale, and is to be aided hy
the owner in making a sale, lacks mutuality,
and hence is revocable at any time before the
agent procures a purchaser; McMahan r.
Burns, 216 Pa. St. 448, 65 Atl. 806. holding
that a provision in an agreement of agency
that it shall not be revoked for five years can
not be sustained, where there is no considera
tion for it independent of the compensation to
be rendered for the services to be performed.
And see Winslow r. Mavo. 123 X. Y. App.
Div. 758. 108 X. Y. Suppl. 640). See al«o
supra. I, G, l,b,'<r), (A).
Sole or exclusive agency. — The mere fact
that the contract of agency expressly declares
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nection that the agent is limited to his action for damages, the courts will not
specifically enforce the contract against the principal.3" If the contract is expressly
made revocable at any time by the principal,31 or if it contains no terms indicat
ing the creation of an agency for a definite period,33 it is terminable at will, and the
principal by revoking the authority incurs no liability to the agent, unless the
agent has entered upon performance of the contract so that a revocation of his
authority would work him legal injury.33 And even where the agency is for a
definite term, the principal has a right to revoke it before the expiration of such
term because of the agent's failure faithfully to perform his express or implied
undertakings as agent.34
revocation at the will of the principal. Cham
bers v. Seay, 73 Ala. 372. See also supra, I,
G, 1, b, (I), (A).
Revocation as affecting right of agent: To
compensation see infra, III, B, 2, b, (I), (D).
To reimbursement see infra, III, B, 3, c, (H).
30. Elwell p. Coon, (N. J. Ch. 1900) 46
Atl. 580; Mair p. Himalaya Tea Co., L. R. 1
Eq. 411, 11 Jur. N. S. 1013, 13 L. T. Rep.
N. S. 580, 14 Wkly. Rep. 105; Pickering p.
Ely, 7 Jur. 479, 12 L. J. Ch. 271, 2 Y. & Coll.
249, 21 Eng. Ch. 249, 03 Eng. Reprint' 109;
Chinnock r. Sainsbury, 6 Jur. X*. S. 1318, 30
L. J. Ch. 409, 3 L. T. Rep. X. S. 258, 9 Wkly.
Rep. 7. And see, generally, Specific Per
formance.
31. Deering p. Beatty, 107 Iowa 701, 77
N. W. 325; Parrv Mfg. Co. v. Lyon, G4 S. W.
436, 23 Ky. L. Rep. 844. See, however, Deer-
ing Harvester Co. v. Hamilton, 80 Minn. 162,
83 N. W. 44.
32. Alabama.— Chambers v. Seav, 73 Ala.
372.
California. — Brown v. Pforr, 38 Cal. 550.
Illinois.— I'nion Special Sewing Mach. Co.
r. Loekwood. 110 111. App. 387; Orient Ins.
Co. v. Kemp, 29 111.App. 232.
Indiana. — See Rowe v. Rand, 111 Ind. 206,
12 X. E. 377.
loira.— Milligan v. Owen, 123 Iowa 285, 98
N. YV. 792.
Louisiana.— Jacobs p. Warfield, 23 La. Ann.
395. And see Spear v. Gardner, 16 La. Ann.
383.
Massachusetts.— Bradlee P. Southern Coast
Lumber Co., 193 Mass. 378, 79 N. E. 777.
Mich ir/an.— Dodge v. Revnolds, 135 Mich.
692, 98 X. \V. 737.
Minnesota.— Hoover r. Perkins Windmill,
etc., Co., 41 Minn. 143, 42 X. W. 866;
Missouri.—Royal Remedy, etc., Co. "v
.
Greg
ory Grocery Co., 90 Mo. App. 53; Burke v.
Priest, 50 Mo. App. 310.
Aeir York.— Winslowr. Mavo, 123 N. Y.
App. Div. 758. 108 X. Y. Suppl.'640.
North Carolina. — Thomas r. Gwvn, 131
N. C. 400, 42 S. E. 904.
Pennsylvania. — Kelly r. Marshall, 172 Pa.
St. 396, 33 Atl. 690; Coffin p. I.andis, 46 Pa.
St. 42(5; Rice v. Fidelity, etc., Co., 1 Lack.
Leg. X. Ill; Fav Gas Fixture Co. r. Wels-
bach Light Co., 41 Wkly. Xotes Cas. 478.
Terns.—•Hollingsworth r. Young County,
40 Tex. Civ. App. 590, 91 S. W. 1094.
United States.—Sheahan r. Xational Steam
ship Co., 87 Fed. 107, 30 C. C. A. 593; Sticr
v. Imperial L. Ins. Co., 58 Fed. 843.
England.— See Xorthey p. Trevillion, 7
Com. Cas. 201, 18 T. L. R. 648 [following
Rhodes v. Forwood, 1 App. Cas. 250, 47 L. J.
Exch. 390, 34 L. T. Rep. X. S. 890, 24 Wkly.
Rep. 1078].
Canada. — Morris r. Dinnick, 14 Can. L. T.
Occ. Xotes 394, 25 Ont. 291.
See 40 Cent. Dig. tit. " Principal and
Agent," § 54. And see infra, III, B, 1.
Agency construed to be one at will see
Brown r. Pforr, 38 Cal. 550; Milligan v.
Owen, 123 Iowa 285, 98 X. W. 792; Winslow
v. Mayo, 123 X. Y. App. Div. 758, 108 X. Y.
Suppl. 040; Fay Gas Fixture Co. p. Wels-
bach Light Co., 41 Wkly. Xotes Cas. (Pa.)
478; Wilcox, etc., Sewing-Mach. Co. p. Ewing,
141 U. S. 027, 12 S. Ct. 94, 35 L. ed. 882
(holding that a contract which leaves the
agent free to terminate the agency on rea
sonable notice must be construed to confer
the same right upon the principal, unless
provisions to the contrary are inserted) ; Mor
ris r. Dinnick, 14 Can. L. T. Occ. Xotes 394,
25 Ont. 291. And see Xorthey p. Trevillion,
7 Com. Cas. 201, 18 T. L. R. "048 [following
Rhodes r. Forwood, 1 App. Cas. 250, 47 L. J.
Exch. 390, 34 L. T. Rep. X. S. 890, 24 Wkly.
Rep. 1078]. See, however, supra, note
29.
Effect of specifying grounds for revocation.
—A provision in a contract, otherwise ter
minable upon reasonable notice, that a viola
tion of the spirit of the agreement shall be a
sufficient cause for its abrogation does not im
ply that it can be abrogated only for suffi
cient cause. Willcox, etc., Sewing-Mach. Co.
r. Ewing, 141 V. S. 627, 12 S. Ct. 94, 35 L. ed.
882 [applying Stier v. Imperial L. Ins. Co.,
58 Fed. 843].
Revocation in had faith or before lapse of
reasonable time as affecting right of agent to
compensation see infra, III, B, 2, b, (i),
(D).
33. See infra, I, G, 3, b; III, B, 2, b, (I),
(D) ; III, B, 3, c, (II).
34. Gould r. Magnolia Metal Co., 207' 111.
172, 69 X. E. 896 [affirming 108 111. App.
203] (holding that an agent's illicit associa
tion with a woman may be ground for revo
cation) ; Dodge P. Reynolds, 135 Mich. 692,
98 X. W. 737 (holding that a contract,
whereby plaintiff was to sell goods for de
fendants on commission was violated by his
selling them at a less price than that, agreed
upon, justifying a refusal by defendants to
furnish him further goods, where it was un
derstood that defendants would continue to
fl.O, 1, b, (n)]
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(in) Manner of Revocation — (a) Form; Express and Implied. To con
stitute revocation no particular act is necessary, so long as it is clear that the
principal has withdrawn from the agent his power.35 Although the authority
sell in the same locality, and plaintiff by
such underselling induced their customers to
buy of him); Gilbert r. Quinlan, 13 N. Y.
Suppl. 671; Macfarren v. Gallinger, 210 Pa.
St. 74, 59 Atl. 435 [affirming 33 Pitteb.
Leg. J. N. S. 273] ; Henderson r. Hydraulic
Works, 9 Phila. (Pa.) 100 (holding that
the principal may revoke the agency where
the agent wrongfully uses the principal's
funds, or is guilty of other infidelity).
Adverse interest.— If an agent, without his
principal's consent, engages in any employ
ment or business for himself or another which
tends to injure the principal's business, as in
one which brings him in direct competition
with the principal, he may lawfully be dis
charged before the expiration of the agreed
term of service, even though he so conducts
such other business that it does not interfere
with the time and attention due the business
of his employer. Morrison p. Ogdensburgh,
etc., R. Co., 52 Barb. (N. Y.) 173; Dieringer
p. Meyer, 42 Wis. 311, 24 Am. Rep. 415; Bos
ton Deep Sea Fishing, etc., Co. p. Ansell, 39
Ch. D. 339, 59 L. T. Rep. N. S. 345. And see
In re Watkins, 121 Cal. 327, 53 Pac. 702;
Stoddart p. Key, 02 How. Pr. (N. Y.) 137;
Cotton p. Rand", 93 Tex. 7, 51 S. W. 838, 53
S. W. 343 [reversing (Civ. App. 1898) 51
S. W. 55]; Case p. Jennings, 17 Tex. 661.
See also infra, page 1309 note 68, page
1311. The mere fact however, that a
corporation which acts as agent is con
trolled by another company which in turn is
controlled by stock-holders in a rival com
pany of the principal will not justify revoca
tion of the agency, no hostile acts appearing.
Brush Electric Co. p. Brush-Swan Electric
Light Co., 49 Fed. 8 [reversed on other
grounds in 52 Fed. 37, 2 C. C. A. 069].
Failure to deposit or remit funds.— Where
a contract of agency stipulates that the agent
shall deposit daily all moneys received, a con
tinuous violation of the stipulation affords
the principal just grounds for terminating
the agency. Macfarren P. Gallinger, 210 Pa.
St. 74, 59 Atl. 435 [affirming 33 Pittsb. Leg. .T.
N. S. 273]. And the same is true where a
selling agent fails to remit the proceeds of
the sale at the time when they become due
under the contract of agency. Contractors',
etc., Supply Co. p. Alta Portland Cement Co.,
26 Ohio Cir. Ct. 49.
Indulgence in intoxicants or narcotics.—A
single act of drunkenness might so offend tho
public with whom the agent is fo deal as to
justify the principal in discharging him.
Bass Furnace Co. p. Glasscock. 82 Ala. 452,
2 So. 315, 60 Am. Rep. 748; Huntington P.
Claflin. 10 Bosw. (Jf. Y.) 262 [affirmed in 33
N. Y. 182]. But to justify discharge of the
agent for the use of narcotics it must appear
that the habits complained of were not only
injurious to the agent himself, but had a
tendency to interfere with his usefulness or
effectiveness as an agent. Jakowenko r. Des
Moines Life Assoc., 21 Ohio Cir. Ct. 199, 11
Ohio Cir. Dec. 576.
Unsatisfying performance.— If the con
tract of employment provides that the per
formance shall be satisfactory to the princi
pal, he is by the better rule the sole judy;
of satisfactory performance, and may revoke
the authority at any time that he becomes
honestly dissatisfied with the agent's efforts.
Tyler v. Ames, 6 Lans. (N. Y. ) 280; Karsner
v. Union Cent. L. Ins. Co., 12 Ohio Cir. Ct.
394, 6 Ohio Cir. Dec. 335. And see Cos-
teacts, 9 Cyc. 018 et seq. See, however,
Highland Buggy Co. v. Parker, 27 Ohio Cir.
Ct. 115, where it was held that the princi
pal's dissatisfaction must depend on such
facts as would warrant a reasonable person
in concluding that the services were not pro
moting the interest of the principal.
Violation of instructions is ground for dis
charge. Highland Buggy Co. p. Parker. 27
Ohio Cir. Ct. 115. And see Dodge v. Rey
nolds, 135 Mich. 692, 98 N. W. 737. Bui 'i
t
is not a breach of a traveling salesman's con
tract justifying his discharge for him to go
to a place off of his route to spend Sunday
with his family, where it does not seriously
interfere with his compliance with his con
tract. Milligan p. Sligh Furniture Co., Ill
Mich. 629, 70 N. W. 133.
Dissolution of partnership agent. — Where a
contract between a corporation and a partner
ship made the latter selling agents for the
former, it being understood that one of the
partners, who was known to the corporation,
would use his personal efforts, and as inci
dental to the agency the corporation con
tracted to sell machines to the partnership, a
dissolution of the partnership authorized the
corporation to abandon the contract both as
to the agency and as to the sales. Wheaton
v. Cadillac Automobile Co., 143 Mich. 21, 106
N. W. 399.
When one of two joint agents becomes in
capacitated, the principal has a right to dis
continue the agency. Salisbury r. Brisbane,
61 N. Y. 617 [citing Robson p. Drummond, 2
B. & Ad. 303, 9 L. J. K. B. O. S. 187, 22
E. C. L. 132]. And see Rowe v. Rand. Ill
Ind. 206, 12 N. E. 377.
Effect of specifying particular grounds for
discharge, — A provision that an agency may
be terminated on certain specified grounds
does not imply an agreement that it shall
exist indefinitely, so long as the agent com
mits none of the specified delicts. Stier r.
Imperial L. Ins. Co., 58 Fed. 843 [applied in
Willeox, etc., Sewing-Mach. Co. p. Ewing. 141
U. S. 027, 12 S. Ct. 94, 35 L. ed. 882].
Waiver of ground for discharge. — The prin-
cipal is not bound to dismiss the agent in
stantaneously upon his misconduct; and by-
permitting a day to pass before discharging
him the principal does not waive the right to
revoke the agency because of the miscon
duct. Huntington 0. Claflin. 10 Bosw. (X. Y->
2R2 [affirmed, in 38 N. Y. 182].
Grounds for discharge of servant see Mas
ter and Servant, 26 Cyc. 987 et sea.
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was conferred by written instrument, yet it may be revoked by word of mouth,39
and a parol revocation is effectual, although the authority was conferred under
seal.37 The authority may be revoked not only in express terms 38 but also by
implication from words and conduct of the principal inconsistent with the con
tinuation of the authority.3' However, revocation is not to be inferred if the
36. See Rochester v. Whitehouae, 15 N. H.
468 (holding that where appraisers are ap
pointed under an agreement by a creditor to
accept property at an appraised value from
his debtor in payment of the debt, their au
thority may be revoked as in the case of a
submission to arbitration, and such revocation
may be made orally, although the appoint
ment was in writing) ; and cases cited infra,
note 38 et icq.
37. Copeland v. Mercantile Ins. Co., 6 Pick.
(Mass.) 194; Brookshire v. Brookshire, 30
N. C. 74, 47 Am. Dec. 341; Glover v. Ames,
8 Fed. 351.
38. Kilpatrick D. Wiley, 197 Mo. 123, 95
S. W. 213; Clover Condensed Milk Co. v.
Cushman Bros. Co., 31 N. Y. App. Div. 108,
52 N. Y. Suppl. 769; Perrine v. Jermyn, 163
Pa. St. 497, 30 Atl. 202.
Recall of power of attorney.— The demand
by the principal for the return of a written
power under which an attorney in fact was
acting, and its surrender without any further
instructions, is a revocation of the power.
Kelly v. Brennan, 55 N. J. Eq. 423, 37 Atl.
137. If the authority is in writing, the writ
ing should be recalled so aB to avoid liability
to third persons subsequently dealing with
the agent on the faith of the writing. See
infra, t, G, I, b, (in), (b), (2).
Partial withdrawal of territory of exclusive
agent held to work a dissolution in toto of the
contract of agency see White Sewing Mach.
Co. f. Shaddock, 79 Ark. 220, 95 S. W. 143.
39. Massachusetts.— Langdon v. Langdon,
4 Gray 186, where the payee of a note, after
having authorized an agent to collect it, ac
cepted payment from the maker.
Michigan.— Keith v. Sands, etc., Lumber
Co.. 88 Mich. 172, 50 N. W. 133, holding that
where, pending negotiations by wire and mail
for the purchase of cedar posts, the seller
wrote to the vendee that if certain posts were
not sold he could have them at a stated price
and that he would know bv a certain date if
the posts were sold, such letter amounted in
law to a withdrawal of said posts from sale
until the date named.
Missouri. — Kilpatrick v. Wiley, 197 Mo.
123, 95 S. W. 213; Royal Remedy, etc., Co.
r. Gregory Grocery Co., 90 Mo. App. 53, where
a principal sold goods within an exclusive
agent's territory.
Montana.— Billings First Nat. Bank V.
Hall, 8 Mont. 341, 20 Pac 638, holding that
where an agent for defendants in the purchase
of wool telegraphed them with regard to the
purchase of a certain lot, a reply that he
had better not take it revoked any authority
to buy it.
Pennsylvania. — Perrine r. .Termvn, 163 Pa.
St. 497, 30 Atl. 202; Troxell v. Lehigh Crane
Iron Co., 42 Pa. St. 513, where a principal
notified third persons to deal directly with
himself in the future and not as before with
the agent.
Texas. — Hollingsworth v. Young County,
40 Tex. Civ. App. 590, 91 S. W. 1094.
Canada.—Anderson v. McBean, 12 Grant
Ch. (U. C.) 463.
Revocation by bringing suit.— If a prin
cipal sues to set aside a conveyance by the
agent on the ground that the power of at
torney was obtained by fraud, it constitutes
a revocation of the power. Hatch v. Fergu
son, 66 Fed. 608, 14 C. C. A. 41. So a power
to release a claim is revoked by the prin
cipal's subsequently suing on the claim.
Flynn v. Butler, 189 Mass. 377, 75 N. E. 730.
It has been held, however, that where by a
contract of sale the price is to be paid to a
third person, the vendor, by bringing a suit to
collect the price, does not revoke that person's
authority to give a discharge pendente lite.
Walker v. Barrington 28 Vt. 781.
Revocation by grant of inconsistent power.
— If other inconsistent power is conferred on
the agent the prior authority is revoked.
Hamilton v. Peace, 2 Desauss. Eq. (S. C.)
79. Thus a power given to one agent may be
so inconsistent with a previous power given to
another agent as to amount to a revocation
thereof. Clark v. Mullenix, 11 Ind. 532 ; Con
verse v. Dillaye, 62 N. Y. 621; Brookshire v.
Brookshire, 30 N. C. 74, 47 Am. Dec. 341
{semblc) ; Aiken v. Taylor, (Tenn. Ch. App.
1900) 62 S. W. 200; Williamson v. Richard
son, 30 Fed. Cas. No. 17,754. So an agent's
authority is revoked by the subsequent grant
of the same power to him and another jointly
(Copeland v. Mercantile Ins. Co., 6 Pick.
(Mass.) 198), and a power to two persons
jointly and severally is revoked by a subse
quent power to such two and one other jointly
but not severally (Morgan v. Stell, 5 Binn.
(Pa.) 305 ) . On the other hand the later grant
of power may not be inconsistent with the
prior grant, and in such case no revocation
of the first agency is to be implied merely
from the creation of the second. Davol v.
Quimby, 11 Allen (Mass.) 208 (holding that
authority given by a principal to an agent to
collect a sum of money is not necessarily re
voked by the mere appointment of another
agent to collect the same) ; Enright v. Beau-
mond, 08 Vt. 249, 35 Atl. 57 (holding that an
authority given by the first indorsee of a note
to continue to deal with the maker as if the
payee were still the owner and holder of the
note, and to take payments as they became
due thereon, is not revoked by the fact that
the note was subsequently placed in a hank
for collection, since it is not necessary to
the exercise of the authority that possession
of the note be held); French v. Townes, 10
Gratt. (Va.) 513 (holding that a certain deed
of trust to an agent did not revoke a power
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principal's conduct is not necessarily inconsistent with a continuance of the
agency.
40 A retraction or waiver of revocation by the principal, so as to con
tinue the agency in force, is not lightly to be inferred;41 but the parties may of
course, upon revocation, enter into a new contract of agency.13
(b) Necessity and Sufficiency of Notice — (1) As Between Principal and
Agent. As between principal and agent a revocation of authority does not
become effective until it is in some way communicated to the agent. To give it
effect the agent must have notice thereof, express or implied, actual or construc
tive." Accordingly an uncommunicated revocation does not defeat any rights
against the principal which may arise in favor of the agent out of subsequent
acts done by him in pursuance of his original authority,44 or subject the agent to
any liability as for having done those acts without authority.45 However, formal
notice of revocation need not be given 46 unless the contract requires it.47
V. S. 48, 24 L. ed. 339 (in which it was held
that a power conferred on an agent to nego
tiate bonds of the principal, if silent as to a
like power previously given by the prin
cipal to the agent, does not operate as a
revocation of the earlier power).
40. Daniel Forbes Go. v. Leonard, 119 111.
App. 629; Fuller v. Brady, 22 111. App. 174;
Jackson t>.Porter, 8 Mart. N. S. (La.) 200;
Clarke v. Laurie, 2 H. & N. 199, 3 Jur. N. 8.
647, 26 L. J. Exch. 317, 5 Wkly. Rep. 629;
Vardon r. Vardon, 6 Ont. 719.
Revocation by grant of inconsistent power
see supra, note 39.
41. Clark c. Mullenix, 11 Ind. 582 (holding
that where a principal repudiated a sale
made by an agent, and so notified the pur
chaser, he did not, by leaving the purchase-
money notes in the agent's possession, im
pliedly authorize him to collect them);
Clover Condensed Milk Co. v. Cuslunan Bros.
Co., 31 N. Y. App. Div. 108, 52 N. Y. Suppl.
769 (holding that where a contract creating a
sales agency provides for its termination by
either party upon a specified notice, an ex
plicit and unequivocal notice duly given by
the principal is not waived or withdrawn by
the mere fact that after the specified period
has expired he continues to sell through the
agent without any new express arrange
ment) ; Friederick v. Perkinson, 17 N. Y.
Suppl. 501 (holding that the mere fact that
a former principal personally orders work or
goods is not a waiver of a prior notice not
to do work or furnish goods for him except
on his written order, because such notice
contemplates orders made by third persons
and not bv him ) ; Kellv (>. Phelps. 57 Wis.
425, 15 N. W. 385 (holding that after revo
cation of an agent's authority the principal
is not bound, as between himself and the
agent, to notify the latter of his dissent from
acts done by such agent in pursuance of the
original authority).
42. White Sewing Mach. Co. v. Shaddock,
79 Ark. 220, 95 S. W. 143, holding that
where a salesman employed under a contract
which gave him exclusive territory and which
stipulated that it might he discontinued
nn notice by either party received a notice of
the withdrawal of a part of the territory,
hut he continued to act as salesman, the
notice was in effect a dissolution of the old
contract, and, when accepted by the salesman,
a new contract was created.
43. Louisiana. — Spinks v. Georgia Quincy
Granite Co., 114 La. 1044, 38 So.. 824.
Maine.— Jones v. Hodgkins, 61 Me. 480.
Mississippi. — Robertson v. Cloud, 47 Miss.
208.
Missouri. — See Kilpatrick v. Wiley, 197
Mo. 123, 95 S. W. 213.
Neio York.— Williams v. Birbeck, Hoffm.
359. And see Gilbert v. Quinlan, 59 Hun
508, 13 N. Y. Suppl. 671.
Washington.— Brittain v. Pioneer State
Bank, 45 Wash. 41, 87 Pac. 1051.
United States.— U. S. i>. Jarvis, 26 Fed.
Cas. No. 15,468, 2 Ware 278, 4 N. Y. Leg.
Obs. 298.
England.— Salton v. New Beeston Cycle
Co., [1900] 1 Ch. 43, 81 L. T. Rep. N. S.
437, 16 T. L. R. 25, 48 Wkly. Rep. 92.
See 40 Cent. Dig. tit. "Principal and
Agent," § 60.
Compare Union Special Sewing Mach. Co.
v. Lockwood, 110 111. App. 387.
The same rule applies as between the agent
and a third person claiming under the prin
cipal. Jones r. Hodgkins, 61 Me. 480.
Revocation by letter takes effect only upon
Us receipt by the agent. Robertson v. Cloud,
47 Miss. 208.
44. See cases cited supra, note 43. And se«
infra. III, B, 2, b, (i), (D) ; III. B, 3, c. (ir).
45. See cases cited supra, note 43. And sej
infra, III. A.
46. Coffin v. Landis, 46 Pa. St. 426; Shea-
han V. National Steamship Co., 87 Fed. 167,
30 C. C. A. 593.
Record as notice see infra, note 52.
47. Bates r. Sierra Nevada Lake Water,
etc., Co., 18 Cal. 171, holding that where
plaintiff was employed by a corporation in
California under an agreement for notice of
any termination of such contract from the
corporation, such agreement was not complied
with by the giving of a notice by a committee
of the London agency of the company.
Estoppel.—Where an agent was entitled un
der a contract to commission on all orders
taken, whether actual sales were made or not,
and also to a year's notice of the termination
of the contract: and by his conduct he led
the seller to believe that he intended to
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(2) As Between Principal and Third Persons. As a general rule a revo
cation of authority does not become effective as between the principal and third
persons subsequently dealing with the agent as such until they receive notice
thereof. By conferring the authority the principal gives third persons who are
aware of it the right to deal with the agent according to its terms on the principal's
account; and they have a right to assume until they are otherwise informed that
the authority continues as it was originally conferred. Accordingly, in the
absence of notice of revocation, third persons subsequently dealing with the agent
may hold the principal responsible for acts done by the agent within the appar
ent scope of his previous authority.48 This rule, however, does not apply in favor
only, and thus prevented the seller's giving
the notice earlier or within the year, the
agent was not entitled to any commission
on deficient shipments, nor to a year's no
tice. Belgian Glass Co. v. Pabst, 101 N. Y.
621, 4 N. E. 519.
48. California. — Stockton Ice Co. v. Argo
naut Land, etc., Co., (1899) 50 Pac. 885;
Swinnerton v. Argonaut Land, etc., Co., 112
Cal. 375, 44 Pac. 719.
Connecticut.—■Fellows t\ Hartford, etc.,
Steamboat Co., 38 Conn. 197.
Georgia.— Burch v. Americus Grocery Co.,
125 Ga. 153, 53 S. E. 1008.
Idaho.— Feldman p. Shea, 6 Ida. 717, 59
Pac. 537.
Illinois.— Diversy p. Kellogg, 44 III. 114,
92 Am. Dec. 154; Union Special Sewing
Mach. Co. v. Lockwood, 110 111.App. 387.
Indiana. — Springfield Engine, etc., Co, v.
Kennedy, 7 Ind. App. 502, 34 X. E. 856.
Iowa.— Baudouine P. Grimes, 64 Iowa 370,
20 N. W. 476.
Kentucky. — Hancock p. Byrne, 5 Dana
513.
Louisiana. — Harris p. Cuddy, 21 La. Ann.
388; Caldwell r. Neil, 21 La. Ann. 342, 99
Am. Dec. 738 (in which it was said that the
rule that the one whose acts have contributed
to enable another to do an act causing loss
should suffer the loss rather than an innocent
third person applies where an agent con
tinued to draw bills after his power was re
voked, but no public notice of the revocation
was given ) ; Bergerot P. Farish, 9 Rob. 346.
Maine.— Jones i". Farley, 6 Me. 226.
Massachusetts.— Packer P. Hinckley Loco
motive Works, 122 Mass. 484.
Michigan. — Keith P. Sands, etc., Lumber
Co., 88 Mich. 172, 50 N. W. 133.
Missouri. — Lamothe P. St. Louis Mar.,
etc., R. Co., 17 Mo. 204; Waters-Pierce Oil Co.
v. Jackson Junior Zinc Co., 98 Mo. App.
324, 73 S. W. 272; Fanning p. Cobb. 20 Mo.
App. 577. And see Kilpatrick p. Wiley, 197
Mo. 123, 95 S. W. 213.
Nebraska.— Cheshire Provident Inst. v.
Feusner. 03 Xcbr. 082. 88 N. W. 849; Web
ster v. Wray, 17 Xehr. 579, 24 X. W. 207.
Neir York.— Barklev r. Rensselaer, etc.,
R. Co., 71 X. Y. 205; Claflin v. Lenheim, 66
N. Y. 301; MeXeilly v. Continental L. Ins.
Co., 06 X. Y. 23; Cosmopolitan Range Co. v.
Midland R. Terminal Co., 44 N. Y. App.
Div. 467, 60 X. Y. Suppl. 073; Stevens v.
Schroeder. 40 X. Y. App. Div. 590. 58 N. Y.
Suppl. 52; Buffalo Afar. Bank v. Butler Col
liery Co., 1 Silv. Sup. 155, 5 ST. Y. Suppl.
291 [affirmed in 125 N. Y. 095, 20 N. E. 751] ;
Doctor p. Gilmartin, 14 Daly 206, 0 N. Y.
St. 290; Lynch i'. Rabe, 28 Misc. 215, 59
X. Y. Suppl. 109 ; Vogel p. Weissmaun, 23
Misc. 250, 51 X. Y. Suppl. 173; New York
Tel. Co. v. Barnes, 85 N. Y. Suppl. 327;
Knox v. Schoenthal, 13 X. Y. Suppl. 7 ; Riggs
v. Warner, 12 X. Y. St. 753; v.
Loomis, 19 Wend. 041 (holding that where,
after the commencement of a suit and service
of papers on the law agent of defendant, the
latter appoints another person as agent with
out notice to the first agent, and plaintiff
subsequently serves papers on the first agent,
it is binding on defendant) ; Williams v.
Birbeck, Hoffm. 359.
Ohio. —-Etna Ins. Co. p. Stambaugh-Thomp-
son Co., 70 Ohio St. 138, 81 X. E. 173.
Pennsylvania. — Grasselli Chemical Co. p.
Biddle Purchasing Co., 22 Pa. Super. Ct.
426.
South Carolina. — Montgomery p. Eveleigh,
1 McCord Eq. 207.
South Dakota.— Edinburgh-American Land
Mortg. Co. v. Xoonan, 11 S. D. 141, 70 X. W.
298.
Tennessee. — Murdock r. Leath, 10 Heisk.
166.
Texas. — Houston, etc., R. Co. v. Hill, 03
Tex. 381, 51 Am. Rep. 042.
Vermont.— Tier v. Lampson, 35 Vt. 179,
82 Am. Dec. 034.
Wisconsin.— Johnson p. Youngs, 82 Wis.
107, 51 X. W. 1095; Kelly p. Phelps, 57 Wis.
425, 15 X. W. 385.
United States.— Johnson P. Christian, 128
U. S. 374. 9 S. Ct. 87, 32 L. ed. 412; South
ern L. Ins. Co. p. McCain, 90 U. S. 84, 24
L. ed. 653; Hatch i\ Coddington, 95 U. S.
48, 24 L. ed. 339; Alger p, Keith, 105 Fed.
105, 44 C. C. A. 371.
Enaland.— Pole p. Leask, 0 Jur. X. S. 829,
33 L. J. Ch. 155, 8 L. T. Rep. X. S. 645;
Dodslev p. Varlev, 12 A. & E. 032. 5 Jur.
310, 4P. & D. 448, 40 E. C. L. 316; Ex p.
Bright, 2 Deac. & C. 8; Curlewis p. Birk-
beck, 3 F. & F. 894.
Canada. — Kerr P. Leffortv. 7 Grant Ch.
IV. C.) 412.
See 40 Cent. Dig. tit. " Principal and
.Wnt." 5 60.
Failure to recall instrument evidencing au
thority. — Where an agency constituted by
writing is revoked, but the written authority
is left in the hands of the a<rent. and he sub
sequently exhibits it to a third person, who
[I, G, 1, b, (m\ (b\ (2Y]
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of third persons who have not dealt with the agent in reliance on the apparent
agency; " nor in cases where the agent was originally constituted a special agent
to do a particular thing, and not a general agent with continuing authority.”
Ordinarily no particular form of notice is necessary to give effect to a revocation of
authority.” As well as actual or express, notice may be implied or constructive.”
c. By Renunciation or Abandonment by Agent — (1) PoWER OF RENUNCIA
TION. As the principal may in most cases revoke the agency at any time, even
in cases when it is wrongul for him so to do,” so the agent in all cases has the power
at any moment to renounce the agency.”
deals with him as agent on the faith of it
without notice of the revocation, the act of
the agent within the scope of the authority
will bind the principal. Beard v. Kirk, 11
N. H. 397. And see Williams v. Birbeck,
Hoffm. (N. Y.) 359.
If the principal is guilty of great negligence
in failing to give notice of revocation, he is
bound to third persons subsequently dealing
with the agent as such in good faith. Mor
gan v. Stell, 5 Binn. (Pa.) 305. And see
Williams v. Birbeck, Hoffm. (N. Y.) 359.
The principal is not bound by subsequent
acts beyond the previous authority.— Grone
weg r. Kusworm, 75 Iowa 237, 39 N. W. 288;
Baudouine v. Grimes, 64 Iowa 370, 20 N. W.
476.
49. Illston v. Evans, 27 N. Y. App. Div.
447, 50 N. Y. Suppl. 82 (as where the agent
of an undisclosed principal afterward em
barks in a new enterprise in his own name,
the fact that he ever was an agent bei
unknown to the party with whom he .#
dealt); Fabian Mfg. Co. r. Newman, (Tenn.
Ch. App. 1900) 62 S. W. 218 (as where a
debtor is induced to make a payment to a
discharged agent of a creditor in reliance on
a forged letter and telegram purporting to
come from the creditor, and not in reliance
on the agent's authority). And see Equitable
Produce, etc., Exch. r. Keyes, 67 Ill. App.
460, where it was held that notice of termina
tion of the agency is unnecessary so far as
a matter of service of process was concerned.
50. Florida Cent., etc., R. Co. r. Ashmore,
43 Fla. 272, 32 So. 832; Watts r. Kavanagh,
35 Vt. 34. And see Gragg r. Home Ins. Co.,
107 S. W. 321, 32 Ky. L. Rep. 988.
51. Johnson v. Youngs, 82 Wis. 107, 51
N. W. 1095, holding that when the third
person with whom the agent has done busi
ness for the principal in any way learns that
the agent will not in future be allowed so
§ act he has sufficient notice of the revocalon.
Character of notice— Analogy to dissolu
tion of partnership.– The same character of
notice is required to inform the public of
a revocation of an agency as is necessary
to give information of the dissolution of a
partnership. Gragg r. Home Ins. Co., 107
S. W., 321, 32 Ky. L. Rep. 988; Claflin c.
Lenheim, 66 N. Y. 301. See PARTNERSHIP,
30 Cyc. 670 et seq.
As affected by dealings with agent before
revocation.—A distinction is made, as to the
character of the notice, between persons who
dealt with the agent before the revocation
and persons dealing with him after the revo
cation but without sufficient notice thereof.
Gra v. Home Ins. Co., 107 S. W. 321, 32
Ky. L. Rep. 988.
52. Keith v. Sands, etc., Lumber Co., 88
Mich. 172, 50 N. W. 133; Williams v. Bir
beck, Hoffm. (N. Y.) 359, holding that if in
the exercise of ordinary caution the third
person would have been led to knowledge
of the revocation, he is chargeable with no
tice thereof; that whatever is sufficient to
put a man on inquiry is equivalent to actual
notice.
Dubious or equivocal circumstances, how
ever, will not be substituted for actual notice.
Claflin v. Lenheim, 66 N. Y. 301; McNeilly
v. Continental L. Ins. Co., 66 N. Y. 23; Riggs
v. Warner, 12 N. Y. St. 753, holding that
notice is not to be inferred from proof of
knowledge of facts not inconsistent with a
continuation of the agency.
-
Notice of revocation may be given by the
agent as well as by the principal. Vail c.
Judson, 4 E. D. Smith (N. Y.) 165.
Notice of the creation of a second agency
which is inconsistent with the continuance
of the first is sufficient notice of the revoca
tion of the first agency. Clark v. Mullenix,
11 Ind. 532; Johnson r. Youngs, 82 Wis.
107, 51 N. W. 1095; Williamson r. Richard
son, 30 Fed. Cas. No. 17,754.
Record as notice.— It has been held that if
the revocation of a power of attorney is re
quired by statute to be recorded, the record
thereof constitutes notice of the revocation.
Bush v. Van Ness, 12 Vt. 83. Contra, Best
r. Gunther, 125 Wis. 518, 104 N. W. S.2, 918.
In any event the record constitutes notice
where the statute so provides. Arnold r.
Stevenson, 2 Nev. 234. If, however, a revo
cation is not required to be recorded, the
record thereof does not constitute notice
(Williams r. Birbeck, Hoffm. (N. Y.) 359;
Bush r. Van Ness, supra), although it has
been held that it may be prudent to record
it (Morgan v. Stell, 5 Binn. (Pa.) 305),
and that if a power is recorded, although un
necessarily, and a third person knows of the
record, he is guilty of negligence in failing
to search the record office for a subsequent
revocation (Williams r. Birbeck, supra).
The revocation of a power of attorney to
assign a mortgage of land must be recorded,
where recordation is necessary, in the county
where the land lies, else the record does not
constitute notice. Williams r. Birbeck, supra.
53. See supra, I, G, 1, b, (1), (A).
54. Rowe v. Rand, 111 Ind. 206, 12 N. E.
377; Hitchcock r. Kelly, 18 Ohio Cir. Ct.
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(II) Right of RENU.Nciation – (A) In General. Because he has the power
it by no means follows that the agent has the right to renounce the agency at his
pleasure.” An agency at will, so far as it is executory, may of course be aban
doned or renounced by the agent at any time," unless he has entered upon per
formance of his undertaking, in which event he cannot withdraw therefrom
wantonly and without cause without rendering himself responsible to the principal
for any loss that he may sustain therefrom. To avoid this liability the agent
must act in good faith, and give the principal reasonable notice of the intended
abandonment, so that the latter may attend to the business himself, or appoint











the other hand, a
n agency is not a
t will, and the agent renounces
it without sufficient cause, he is bound to indemnify the principal for any loss
thereby sustained.” Whether the agency b
e
one a
t will or otherwise, however,
the agent may renounce it at any time for good cause.”
9
7 Fed. 825, 832 [reversed on other grounds















55. See cases cited infra, note 56 et seq.
56. Colorado.—Cannon Coal Co. v. Taggart,
1 Colo. App. 60, 27 Pac. 238, semble.
Indiana.-- Rowe v. Rand, 111 Ind. 206, 12
N. E. 377, semble.
-




W. 368, where plaintiff and, de
fendants agreed that the former should de
vote his time and energy to selling real
estate for the latter a
t specified rates o
f
com
pensation “for such time as may be mutually
agreeable.”
- - * *
New York-Winslow v. Mayo, 123 N
.
Y.
App. Div. 758, 108 N. Y. Suppl. 640, where
defendant agreed to give plaintiff the right
to sell “any or all ” of a stock of goods on
a commission on all sales made by him, and




United States.— U. S
.
v
. Jarvis, 26 Fed.





See 40 Cent. Dig. tit. “Principal and
Agent,” $ 72. .
Stipulation as to duration o
f agency.—
While an agency may be terminated a
t will
on reasonable notice where no time is fixed
for its duration (Security Trust, etc., Ins.
Co. v
. Ellsworth, 129 Wis. 349, 109 N. W.
125. And see Gibb v. McCoy, 19 N. Y
. Suppl.
755), yet where a contract o
f agency pro
vides that the agents shall pay a certain
royalty per annum “for the first three years
o
f





the first year by
giving three months' notice, and further pro




three years, the agents cannot
terminate, the contract before the expiration
o
f
the third year, if they fail to terminate
it at the end of the first (Gibb v. McCoy,
supra). However, the fact that the agency
is specified to be for a definite time is not,
it seems, conclusive that it cannot rightfully
b
e terminated a
t will, and if an agency for
a certain period leaves the agent free to act
o
r
not as he will, the agency is in effect one
a
t will, and may ordinarily be terminated at
any time by the agent. Cannon Coal Co. v.
Taggart, 1 Colo. App. 60, 27 Pac. 238.
Damages.—Where the agent o
f
a coal com
pany abandons the sale of the latter's coal,
and the company procures another agent a
t
some cost, and, so far as may be, themselves
endeavor to sell the coal at an added ex
pense, this is the principal damage which
they are entitled to recover in an action for
such breach; and although they may be in




after the renunciation o
f
the agent's engage
ment, they are compelled to dispose of their
product, such difference does not furnish the
true basis o
f recovery. Cannon Coal Co. v.
Taggart, 1 Colo. App. 60, 27 Pac. 238.




377 (semble); Berthoud v.
Gordon, 6 La. 579 (holding that where a
mercantile firm is part owner o
f
a steam
boat and acts as the agent o
f
a co-proprietor
at a distance to insure his interest therein,
and afterward discontinues such insurance
without any instructions from him, and the
boat is lost, the firm is liable for the amount
o
f
such interest uninsured; and the circum
stances that the firm renders an account cur
rent to the co-proprietor before the loss o
f
the boat in which the charge o
f
the premium
for insurance is omitted, and that no objection
is made, will not be considered as notice of
a discontinuance o
f
the agency to insure so
a
s
to excuse the agent from his lº);
U. S. v. Jarvis, 26 Fed. Cas. No. 15,468, 2
Ware 278, 4 N. Y
. Leg. Obs. 298 (semble).
58. Cannon Coal Co. v. Taggart, 1 Colo.
App. 60, 27 Pac. 238, holding that this is
especially true where the agent, before re
nunciation, had entered on his undertaking.
And see Rowe v. Rand, 111 Ind. 206, 12 N. E
.
377. -
59. Conrey r. Brandegee, 2 La. Ann. 132,
holding that where the conduct of the prin
cipal is calculated to interrupt the friendly
relations existing between him and his agent,
the latter may terminate his agency, under
a full reservation of all his rights.
Abusive conduct by the principal toward
the agent is good cause for renunciation.
Cody r. Raynaud, 1 Colo. 272; Bishop v.
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(b) Compelling Specific Performance. Even though an agent may have no
right to abandon the contract of agency, yet the courts will not decree specific
enforcement thereof.*0 Such a contract calls for personal services, and the per
formance of these no court has the power to compel.61 Moreover it is the policy
of the law to allow the principal at any time to require the agent to cease to act
in his name, and specific performance should not be available to one party to a
contract unless it is open to the other also.62 But while the courts will not com
pel an agent to perform his undertaking, they will in a proper case reach out a
restraining arm to prevent him, and third persons in, collusion with him, from
taking advantage of his wrongful repudiation of the agency in such a way as to
work injury to the principal.63 Thus injunction will issue to restrain an agent
from using, to the injury of the principal's business, information acquired in the
performance of the agency; 61 and in cases where the ability of the agent is so
peculiar or unique that he cannot be replaced, the court may by injunction forbid
him to enter the employ of any other person than the principal.65 Injunction,
however, is an extraordinary remedy to be resorted to only when legal remedies
fail. To justify its use therefore it must appear that an action at law for damages
will not afford the principal adequate compensation for his injury.88
Breach of the contract of agency by the
principal Is good cause for renunciation.
Duflield v. Michaels, 97 Fed. 825 [reversed
on other grounds in 102 Fed. 820, 42 C. C. A.
049] ; Xewcomb i". Imperial L. Ins. Co., 51
Fed. 725. However, a contract obligating one
of the parties to push the sale of the other's
coal for one year, and to pay for all he may
order at an agreed price, but not requiring
him to take any definite amount, is not a
contract of purchase and sale, carrying with
it an implied warranty of quality, but an
agency; and although the principal is bound
to furnish merchantable coal, a single failure
to do so will not warrant a rescission of the
contract, but for this purpose it must appear
that the coal was generally unsalable. Cannon
Coal Co. v. Taggart, 1
*
Colo. App. 60, , 2'7
Fac. 238.
60. See, generally, SrECiFic Performance.
61. California. — Grimmer e. Carlton, 93
Cal. 180, 28 Pac. 1043, 27 Am. St. Rep. 171.
(leoryia.— Willingham o. Hooven, 74 Ga.
233. 58 Am. Rop. 435.
Indiana.— In rc Clark, 1 Blaekf. 122, 12
Am. Dec. 213 (holding that specific enforce
ment of a contract for personal services
would result in a state of slavery) ; Dukes t'.
Bash, 29 Ind. App. 103, 64 X. E. 47.
Kentucky. — Teeter v. Williams, 3 B. Mon.
562, 39 Am. Dec. 485. /
Michigan.— Bourget V. Monroe, 58 Mich.
503. 25 X. W. 514;, Roberts v. Kelsey, 38
Mich. 602, pointing out that to attempt to
enforce a contract, demanding personal con
fidence would make that confidence impossible.
Minnesota.— Alworth v. Seymour, 42 Minn.
526, 44 X. W. 1030.
yew Jersey.—Mowers v. Fogg, 45 N. J. Eq.
120. 17 Atl. 290.
yew York. — De Rivafinoli r. Corsetti, 4
Paige 264, 25 Am. Dec. 532; Ilamblin v.
Dinnefor 2 Edw. 529. See, however, Stand
ard Fashion Co. r. Siegel-Cooper Co., 44
N. Y. App. Div. 121, 60 X. Y. Suppl. 739.
United States.— Rutland Marble Co. v.
Ripley, 10 Wall. 339, 19 I,, ed. 955.
62. Stanton v. Singleton, 126 Cal. 657, 59
Pac. 140, 47 L. R. A. 334; We.lty v. Jacobs,
171 111. 024, 49 N. E. 723; Reid Ice Cream
Co. p. Stephens, 02 111. App. 334; Kennioott
v. Leavitt, 37 111. App. 435; Alworth v. Sey
mour, 42 Minn. 520, 44 N. W. 1030; Standard
Fashion Co. v. Siegel-Cooper Co., 22 Misc.
(X. Y.) 024, 50 X. Y. Suppl. 1056 [reversed
on other grounds in 30 N. Y. App. Div. 504,
52 N. Y. Suppl. 433 {affirmed in 157 X. Y.
60, 51 N. E. 408, 08 Am. St. Rep. 749, 43
L. R. A. 864)]; Martin r. Piatt, 5 N. Y. St.
284.
63. See Injunctions, 22 Cyc. 857 et
seq.
64. Stoddart v. Key, 62 How. Pr. (X. Y.)
137 ; Singer Sewing-Mach. Co. v. I'nion But
ton-Hole, etc., Co., 22 Fed. Cas. Xo. 12,904,
6 Fish. Pat. Cas. 480, Holmes 253, 4 Oil.
Gaz. 553.
65. Connecticut.—Wm. Rogers Mfg. Co. t.
Rogers, 58 Conn. 356, 20 Atl. 467, 18 Am.
St. Rep. 278, 7 L. R. A. 779.
Xew York.— See Standard Fashion Co. r.
Siegel-Cooper Co., 157 N. Y. 60, 51 X. E.
408. 08 Am. St. Rep. 749, 43 L. R. A. 854
[affirming 30 N. Y. App. Div. 504. 52 X. Y.
Suppl. 433 (reversing 22 Misc. 024, 50 X. Y.
Suppl. 1050)]. ,
Oh io.— Port Clinton R. Co. v. Cleveland,
etc., R. Co., 13 Ohio St. 544.
Oregon. — Cort v. Lassard, 18 Oreg. 221,
22 Pac. 1054, 17 Am. St. Rep. 720, 0 L. R. A.
053.
Pennsylvania.— Ford r. Jermon. 6 Phila. 6.
England.— Limilev v. Wagner, 1 De G. M.
& G. 604, 10 Jur. 871, 21 L. J. Ch. 898. 50
Eng. Ch. 40G, 42 Eng. Reprint G87 [overrul
ing Kemble r. Kean, 0 Sim. 333. 9 Eng. Ch.
334. 58 Eng. Reprint 019].
66. Alabama.— Iron Age Publishing Co. r.
Western I'nion Tel. Co., 83 Ala. 498, 3 So.
449. 3 Am. St. Rep. 758.
Illinois.— Welty v. Jacobs, 171 111. 024.
49 X. E. 723.
Indiana. — Dukes v. Basil, 29 Ind. App.
103, 04 X. E. 47.
[I, G, 1, C, (II), (B)]
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(in) Manner of Renunciation.'1'1 An agency may be abandoned or
renounced either expressly or by implication, no particular form being required
thus to effect a termination of the relation.03
2. By Operation of Law — a. In General. An agency is terminated in many
cases by operation of law, regardless of the consent or intention of the parties, by
changes affecting tho subject-matter of the agency 7U or the parties thereto.71 A
contract of agency is likewise terminated by a change in the law which would
render performance of the contract illegal.72 And if
,
before the agent acts, the
principal himself completes the transaction which the agent was employed to
negotiate, the agency likewise ceases.73 However, the loss or accidental destruc
Ioua. — Wood v'
.
Iowa Bldg., etc., Assoc.,
126 Iowa 404, 102 N. W. 410.
New York.— Sanquirico v. Benedetti, 1
Barb. 315.
Ohio. — Port Clinton R. Co. v. Cleveland,
etc., R. Co., 13 Ohio St. 544.
Oregon. — Harlow v. Oregonian Pub. Co.,
45 Oreg. 520, 78 Pac. 737 ; Cort t;. Laggard,
18 Oreg. 221, 22 Pac. 1054, 17 Am. St. Rep.
726, 6 L. R. A. 053.
67. Necessity of notice of abandonment of
agency at will see supra, I, G, 1, c, (n), (a).
68. Stoddart v. Key, 62 How. Pr. (N. Y.)
137, holding that where an agent under a
contract as a book canvasser wrote to his
principal that he had determined to sell out
and give up the business, and that if the
principal wanted it, to come or send, the
principal, after having made a fair attempt
to settle, and having reason to suspect the
agent's good faith, was justified in treating
the agency as abandoned and in appointing
another agent, and that a sale of the list
of subscribers afterward by the former agent,
or an attempt on his part to release them,
was invalid.
Where, however, the agent of an insurance
company resigned his agency and asked the ap
pointment of his son in his place, saying that
the work of the latter would be under his im
mediate supervision; and another agent
through whom this was communicated to the
company added that the business would run
the same as before, but that the agent re
signing " desires his son to learn the busi
ness, and have some responsibility, and takes
this method"; and the son was thereupon
appointed, the court held that the evidence
justified a finding that the agent thus re
signing still had authority to act for the
companv. Ganser p. Fireman's Fund Ins.
Co., 38 "Minn. 74, 35 N. W. 584. And where
an agent for the care and sale of real estate
wrote to the owners complaining that they
had been acting with other agents, and that
he would not so act any longer, but he con
tinued to act thereafter, receiving proposi
tions from the owners as to price and terms
of sale, the contract of agency was not termi
nated bv such letter. Stringfellow v. Elsea,
(Tex. Civ. A pp. 1808) 45 S. W. 418.
Communication of renunciation. — In order
to relieve an agent from the duties and
obligations which he has assumed as such,
his renunciation of the agency must not
only be positive and unequivocal, but it
is eggential that it be made known to
the principal. An undisclosed purpose to.
renounce is without effect. As the intelli
gent assent of the parties is necessary to
establish the relation, so its dissolution must
rest upon the knowledge of both. Bergner
v. Bergner, 219 Pa. St. 113, 67 Atl. 909.
Adverse employment or interest.—Where
an attorney in fact having power from .u
creditor of the estate of a deceased person
is afterward appointed the administrator of
the estate, the operation of the power be
comes suspended, if indeed the agency is not
thereby entirely renounced. In re Watkins,
121 Cal. 327, 53 Pac. 702. So where an
agent had authority to sell a slave, and tried
to sell but failed, and then attempted to
run off, dispose of, and conceal the slave,,
his conduct was held to be an absolute aban
donment and renunciation of his agency.
Case v. Jennings, 17 Tex. 601. And see Cot
ton v. Rand, 93 Tex. 7, 51 S. W. 838, 53
S. W. 34 \rcvcrsing (Civ. App. 1898) 51
S. W. 55]. See also supra, page 1302, note
34; infra, I, G, 2, c, (n).
An assertion by the agent of ownership in
the subject-matter of the agency is, it seems,
a repudiation of the continuance of the
agencv. Hitchcock V, Kellev, 18 Ohio Cir.
Ct. 808, 4 Ohio Cir. Dec. 180'; Hill v. Conrad,
91 Tex. 341, 43 S. W. 789; Case v. Jennings,
17 Tex. 061.
69. Termination of agency: By expira
tion of term of employment see supra, I, G,
1
,
a, (n). By fulfilment of purpose of agency
by agent see supra. I, G, 1,
'
a, (i).
War as terminating agency see Wab.
70. See infra, I, G, 2
,
b..
71. See infra, T. G, 2
,
c.
72. Wood r. Iowa Bldg., etc.. Assoc., 120
Iowa 464, 102 N. W. 410; Hartford r. Mc-
Gillicuddv, 103 Me. 224. 68 Atl. 860, 26
L. R. A.N. S. 431: People r. Globe Mut. L.
Ins. Co., 91 N. Y. 174. And see Contracts,
9 Cyc. 629 ct seq.
73. Vardon V. Vardon, 6 Ont. 719, holding
that where each of two adverse principals
who desire to enter into a mutual contract
appoints an agent to settle the tcTins of the
contract, and subsequently the principals
either perfect the contract or put an end to
proposals for one before the delegated power
to their agents has been fully exercised, the
acts of the principals are Hie binding acts,
and the subsequent acts of the agents are of
no avail as against their principals: but that
if the principals had, between themselves,
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tion of the instrument evidencing the agent's authority does not work a termina
tion thereof.74
b. Change Affecting Subject-Matter of Agency — (i
) In General. The
agency may terminate by operation of law because of a change in the subject-
matter thereof,75 as where, in some instances, the subject-matter is destroyed 71
or the principal loses control over it by reason of a legal attachment against it. 77
(n) Disposal of Subject-Matter. An agency is effectually revoked
when the principal disposes of his interest in the subject-matter of the agency by
assignment, conveyance, contract for sale, or otherwise; 78 and where the principal
in ignorance of what the principals were
doing, had previously concluded a different
agreement, the agreement made by the agents
would bind, because prior in time. And see
Rowe c. Rand, 111 ind. 206, 12 K E. 377.
Disposal of subject-matter of agency by
principal as terminating relation see infra,
I, G, 2, b, (n).
Fulfilment of purpose of agency by agent
as terminating relation see supra, I, G, 1,
a, (i).
74. Posten v. Rassette, 5 Cal. 467. And
see Lost Instruments, 25 Cyc. 1608.
75. Hartford v. McGillicuddy, 103 Me. 224,
68 Atl. 860, 26 L. R. A. N. S. 431.
76. Hartford v. McGillicuddy. 103 Me. 224,
68 Atl. 800, 26 L. R. A. N. S. 431; Ahern v.
Baker, 34 Minn. 98, 24 N. W. 341. And see
Rowe v. Rand, 111 Ind. 206, 12 N. E. 377.
See also infra, III, B, 1. Compare Con
tracts, 9 Cyc. 027-631.
Extinguishment of warrant of attorney to
confess judgment by running of statute of
limitations against debt see Judgments, 23
Cyc. 707.
77. Stevens v. Wellington, 1 La. Ann. 72,
holding that where property has been put
into the hands of an agent for sale, and the
principal is subsequently made a garnishee
in an action against one of his creditors, and
the facts warrant the presumption that the
agent must have been aware that his prin
cipal had been made a garnishee, his author
ity to sell must be considered as suspended
from the time of the service of notice on the
garnishee. And see Rowe v. Rand, 111 Ind.
206, 12 N. E. 377.
Loss of control by bankruptcy or insolvency
proceedings see infra, I, G, 2, c, (m), (a).
78. Alabama.— Chambers v. Seay, 73 Ala.
372.
Illinois. — Walker v. Denison, 86 111. 142;
Bissell v. Terry, 69 111. 184; Gilbert v.
Holmes, 64 111.548, holding that as the power
of constituting an agent is founded on the
right of the principal to do the business him
self, it follows that when that right ceases
the right of creating an appointment, or con
tinuing an appointment already made, must
cease also; and so where the principal parts
with his right in the subject-matter of the
agency before the attorney in fact exercises
the power, it will be a revocation in law of
the power conferred.
Kentucky. — Chenault v. Quisenberrv, 56
S. W. 410, 57 S. W. 234, 22 Ky. L. Rep. 79.
Louisiana. — Reynolds v. Rowley, 3 Rob.
201, 38 Am. Dee. 233.
Minnesota.— Ahern v. Baker, 34 Minn. 9S,
24 N. W. 341.
Mississippi. — Kolb v. Bennett Land Co., 74
Miss. 567, 21 So. 233.
Missouri. — Kilpatrick v. Wiley, 197 Mo.
123, 95 S. W. 213.
Jiew Jersey.— Kelly v. Brennan, 55 N. J.
Eq. 423, 37 Atl. 137.
ATeio York.— Allen v. Clark, 05 Barb.
563.
North Carolina. — See North Carolina State
L. Ins. Co. v. Williams, 91 N. C. 69, 49 Am.
Rep. C37.
Pennsylvania. — See Yingling r. West End.
Imp. Co., 5 Pa. Dist. 607.
South Carolina. — Chandler r. Franklin, 65
S. C. 544, 44 S. E. 70.
Texas. — Donnan v. Adams, 30 Tex. Civ.
App. 615, 71 S. W. 580.
United States.— Hatch v. Coddington, 95
U. S. 48, 24 L. ed. 339; Labaree v. Peoria,
etc., R. Co., 14 Fed. Cas. No. 7,959, 3 Ban.
& A. 180.
England.— Rhodes v. Forwood, 1 App. Cas.
256, 47 L. J. Exch. 396, 34 L. T. Rep. N. S.
890, 24 Wkly. Rep. 1078.
See 40 Cent. Dig. tit. "Principal and
Agent," § 58.
A sale to the agent operates as a termina
tion of the relation of agency. Alger r.
Keith, 105 Fed. 105, 44 C. C. A. 371.
If the principal makes a lease of property
which he has authorized another to sell ( Holl-
ingsworth v. Young County, 40 Tex. Civ.
App. 590, 91 S. W. 1094) or to manage (Per
kins v. Currier, 19 Fed. Cas. No. 10,985, 3
Woodb. & M. 69), it operates to revoke the
agency.
Severance of interests of joint principals. —
Where two principals jointly appoint an
agent to take charge of some matter in which
they are jointly interested, a severance of
their interests works a termination of the
agencv. Rowe v. Rand, 111 Ind. 206, 12
N. E." 377. But see Cotton r. Rand, (Tex.
Civ. App. 1898) 51 S. W. 55 [reversed on
other grounds in 93 Tex. 7, 51 S. W. 833, 53
S. W. 343].
If the principal disposes of part of the sub
ject-matter of the agency, the agency is ter
minated as to that part, and that part onlv.
Perkins v. Currier, 19 Fed. Cas. No. 10.985.
3 Woodb. & M. 69. And see Copelln r.
Sliuler, (Tex. 1887) 6 S
. W. 608.
If the agent's power is coupled with an in
terest in the subject-matter of the agency, it
is not terminated by a sale of the property
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has appointed several agents, a sale of the property by one is a revocation of the
authority of the others.79 Accordingly no later act of the agent can have any
efficacy in favor of persons having proper notice of the revocation.80 If, however,
third persons subsequently dealing with the agent have no notice of the termina
tion of the agency, they will be protected as against the principal, and, in some
instances, against those claiming under hirn.sl
c. Change Affecting Parties to Relation — (i) In General. An agency may
terminate by operation of law by reason of a change in the condition or status of
either of the parties to the relation before execution of the agency.82
(n) Adverse Interest or Employment. It has been held that an agency
is terminated by operation of law where the agent, before performance of his
undertaking and without the principal's consent, becomes adversely interested
or accepts adverse employment.83
(m) Bankruptcy or Insolvency — (a) Of Principal. The power of an
agent generally ceases by operation of law upon an adjudication of the principal's
bankruptcy or insolvency,84 or upon the making of a general assignment by the
Tex. 556. So a verbal authority given to the
purchaser of land to fill in. the grantee's
name in a deed that is otherwise complete
confers a power coupled with an interest, and
is not revoked by his subsequent sale to an
other without having supplied the omission.
Threadgill v. Butler, GO Tex. 599.
Assignment for benefit of creditors see
infra, I, G, 2, c, (HI), (a).
79. Ahern v. Baker, 34 Minn. 98, 24 N. W.
341; Kilpatrick v. Wiley, 197 Mo. 123, 95
S. W. 213; Hatch v. Coddington, 95 U. S.
48, 24 L. ed. 339.
80. See cases cited supra, notes 78, 79.
81. Alger v. Keith, 105 Fed. 105, 44 C. C. A.
371; Gratz v. Land, etc., Imp. Co., 82 Fed.
381, 27 C. C. A. 305, 40 L. R. A. 393 (hold
ing that a recorded power of attorney to
convey certain lands remains in force, as to
purchasers in good faith, without notice,
from the attorney, although the grantor him
self in the meantime conveys the same lands
by a deed which remains unrecorded) ;
Labaree v. Peoria, etc., R. Co., 14 Fed. Cas.
No. 7,959, 3 Ban. & A. 180 (holding that
while a sale of a patent annuls an existing
power of attorney relating thereto, yet if the
power is allowed to remain outstanding with
out objection, persons dealing with the at
torney on the faith thereof will be protected
as against the principal).
Record of deed as notice. — Under a statute
providing that the record of a deed shall be
notice to all persons of its existence, the
registry of a deed executed by the principal
is constructive notice to the agent and per
sons subsequently dealing with him of the
revocation of a previous power of attorney
to sell the land conveyed. Donnan v. Adams,
30 Tex. Civ. App. C15', 71 S. W. 580. And see
Gratz v. Land, etc., Imp. Co., 82 Fed. 381,
27 C. C. A. 305, 40 L. R. A. 393. But see
Loehde v. Halsey, 88 111. App. 452, in which
the court hold that the record affected cred
itors and subsequent purchasers only, and
would not defeat the right of a subagent
against the agent employing him to commis
sions earned after the principal sold the prop
erty.
82. Rowe v. Rand, 111 Ind. 206, 12 N. E.
377; Hartford v. McGillicuddy, 103 Me. 224,
68 Atl. 860.
Incapacity of one joint agent. — Where two
'persons are jointly appointed agents to take
charge of a particular business for a speci
fied term or purpose, and one of them becomes
incapacitated before the term is completed
or the purpose is accomplished, the other
cannot proceed alone without the consent of
the principal, and hence the agency is thereby
in effect revoked. Rowe v. Rand, 111 Ind.
206, 12 N. E. 377. And see Salisbury v.
Brisbane, 61 N. Y. 617 [citing Robson v.
Drummond, 2 B. & Ad. 303, 9 L. J. K. B.
0. S. 187, 22 E. C. L. 132].
83. Cotton v. Rand, 93 Tex. 7, 51 S. W.
838, 53 S. W. 343 [reversing (Civ. App. 1898)
51 S. W. 55], so holding, although the agent
did not in fact act to the injury of the prin
cipal. And see Watkins' Estate, 121 Cal.
327, 53 Pac. 702. See also supra, page
1302 note 34, page 1309 note 68. See,
however, Jones t\ Commercial Bank, 78 Ky.
413, holding that a power of attorney exe
cuted by heirs empowering the agent to com
plete a contract made by the intestate is not,
it seems, revoked by a subsequent grant of
administration to one of the heirs.
84. Rowe v. Rand, 111 Ind. 206, 12 N. E.
377; Markwick v. Hardingham, 15 Ch. D.
339, 43 L. T. Rep. N. S. 647, 29 Wkly. Rep.
361; Dawson v. Sexton, 1 L. J. Ch. O. S. 185;
Roper p. Shannon, 2 Nova Scotia Dec. 146.
However, the statutes sometimes provide
that certain transactions before notice of the
act of bankruptcy shall be protected, and
under such provisions the acts of an agent
have sometimes been upheld where they were
done after the petition in bankruptcy but
before vesting of title in the assignee. El
liott p. Turquand, 7 App. Cas. 79, 51 L. J.
P. C. 1, 45 L. T. Rep. N. S. 771, 30 Wkly.
Rep. 477 [citing Naoroji v. Chartered Bank
of Tndia, L. R. 3 C. P. 444, 37 L. J. C. P.
221, 18 L. T. Rep. N. S. 358, 16 Wkly. Rep.
791; Rose p. Hart, 2 Moore C. P. '547, 8
Taunt. 499, 20 Rev. Pop. 533. 4 E. O. L. 248,
2 Smith Lead. Cas. 15051 ; Ex p. Snowball,
L. R. 7 Ch. 534, 41 L. .T. Bankr. 49, 26 L. T.
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principal for the benefit of his creditors; 85 and hence the agent does not become
the agent of the assignee in bankruptcy or insolvency.86 However, the agent may
in such case do such acts as the bankrupt or insolvent himself might do, such as
mere formal and ministerial acts to complete a transaction entered into before the
bankruptcy or insolvency; 87 and if the agent has a power coupled with an interest
the bankruptcy or insolvency of the principal cannot deprive Mm of his authority. s>
A power of attorney to confess a judgment is not revived after bankruptcy by a
new promise which revives the debt, this not being an incident of the debt,
but a separate matter creating an agency.89
(b) Of Agent. The insolvency of the agent will ordinarily put an end to the
agency, at least if it is in any way connected with the agent's business which has
caused his failure.80 But the bankruptcy of the agent will not destroy any right-
he may have under a power coupled with interest.91
(iv) Death — (a) Of Principal — (1) General Rule. Since the agent can
and only does act in the name of the principal and executes his will, it therefore
follows as a general rule that the death of the principal ordinarily works an
immediate revocation of the authority of the agent by operation of law.93 Accord-
it was held that if, after the act of bank
ruptcy but before an adjudication, property
of the bankrupt is conveyed under the power
to a bona fide purchaser without notice of
the act of bankruptcy, he may hold the prop
erty as against the trustee.
85. Barrett p. His Creditors, 12 Rob. (La.)
474; Wilson v. Harris, 21 Mont. 374, 54 Pac.
46 1 Elwell p. Coon, (X. J. Ch. 1900) 40 Atl.
580.
86. Elwell v. Coon, (N. J. Ch. 1900) 46
Atl. 580; Markwick v. Hardingham, 15 Ch. D.
339, 43 L. T. Rep. N. S. 647, 29 Wklv. Rep.
361. And see Leopuld p. Weeks, 96 Md. 280,
53 Atl. 937.
However, the rights of an agent under a
contract of employment are not destroyed by
the appointment of receivers for the prin
cipal, where the receivers affirm the contract
and receive the benefits from it, even though
they might have discarded the contract, which
at the time of their ap|K>intment was merely
an executory one. Leopuld p. Weeks, 96 Md.
280. 53 Atl. 937.
87. Dixon p. Ewart, Buck. 94, 3 Meriv.
322, 36 Eng. Reprint 123, holding that a
power of attorney to execute the indorsement
of sale upon the register of a ship when she
returns home is not revoked by the bank
ruptcy of the principal.
88.
*
Dickinson p. Central Nat. Bank, 129
Mass. 279. 37 Am. Rep. 351; Wilson v. Har
ris, 21 Mont. 374, 54 Pae. 46; Elwell P. Coon,
(N. J. Ch. 1900) 46 Atl. 580. But compare
Dye v. Bertram, 5 Ohio Dec. (Reprint) 508,
6 Am. L. Rec. 355. where it is said that a
discharge in bankruptcy terminates an agency
to confess judgment, although the latter is
a power coupled with an interest.
89. Dve v. Bertram, 5 Ohio Dec. (Reprint)
508, 6 Am. L. Rec. 355.
90. Aud»nried p. Betteley, 8 Allen (Mass.)
302, holding that an agency to sell merchan
dise for another is terminated by the agent's
insolvency. See. however. Lea p. Bringier, 19
La. Ann. 197, holding that one who has failed
may act as agent of another, although under
the Louisiana code the agency expires if he
has failed on' a showing that the whole of
his property and credits are not equal in
amount to his debts.
91. Hudson v. Granger, 5 B. & Aid. 27,
24 Rev. Rep. 268, 7 E. C. L. 27.
92. Alabama.— Garrett v. Trabue, 82 Ala.
227, 3 So. 149; Saltmarsh v. Smith, 32 Ala.
404; Scruggs r. Driver, 31 Ala. 274.
Arizona.— Trickey v. Crowe, 8 Ariz. 176,
71 Pac. 965 [affirmed in 204 U. S. 228, 27
S. Ct. 275, 51 L. ed. 454]; Green v. Tuttle,
5 Ariz. 179, 48 Pac. 1009.
Arkansas.—Moore v. Maxwell, 18 Ark. 469:
Yeates v. Pryor, 11 Ark. 58.
California'— Krurndick p. White, 92 Cal.
143, 28 Pac. 219, 107 Cal. 37. 39 Pac. 10GG;
Lowrie v. Salz, 75 Cal. 349, 17 Pac. 232;
Frink V, Roe, 70 Cal. 296. 11 Pac. 820; Fer
ris r. Irving, 28 Cal. 645 : Travers r. Crane.
15 Cal. 12; in re Kilborn, 5 Cal. App. 161.
89 Pac. 985.
Florida.— McGriff v. Porter, 5 Fla. 373.
Georgia.—Anderson v. Goodwin, 125 Ga.
603, 54 S. E. 679; Griggs v. Swift. 82 Ga.
392, 9 S. E. 1062, 14 Am. St. Rep. 176, 5
L. R. A. 405; Miller t. McDonald, 72 Ga.
20; Lathrop p. Brown, 65 Ga. 312; Jones r.
Beall, 19 Ga. 171.
Illinois.— Wallace r. Bozarth, 223 III. 339.
79 X. E. 57 [affirming 123 111. App. 624] ;
Home Nat. Bank v. Waterman, 134 111. 461.
29 N. E. 503 [affirming 30 111. App. 535):
Citizen's Nat. Bank v. Davton, 116 111. 2.57.
4 N. E. 492: Mecartnev v. Carbine. 108 111.
App. 282; Garber v. Myers, 32 111. App. 175.
Iowa.— Condon c. Barnum, ( 1900 1 106
N. W. 514; Darr v. Darr, 59 Iowa 81, 12
N. W. 765; Vance r. Anderson, 39 Iowa 426;
Lewis v. Kerr, 17 Iowa 73.
Louisiana. — Lanaux's Succession, 46 La.
Ann. 1030, 15 So. 708. 25 L. R. A. 577; ShitT
p. Lesseps' Succession, 22 La. Ann. 185:
Copelle v. Dalton. 4 Mart, N. S. 123; Musson
V. V. S. Bank, 0 Mart. 707.
Maine.— Hartford r. MoOillicuddv. 103
Me. 224, 08 Atl. 860, 16 L. R. A. N. S. 431;
Jones p. Jones, 101 Me. 447, 04 Atl. 815, 115
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ingly any acts subsequently done or transactions entered into by the agent as such
Me. 181, 23 Am. Dec. 494; Harper v. Little,
2 Me. 14, 11 Ann. Dec. 25.
Massachusetts.- Mills v. Smith, 193 Mass.ll, 78 N. E. 765, 6 L. R. A. N. S. 865; Brown
v. Cushman, 173 Mass. 368, 53 N. E. 860;
Burrill v. Smith, 7 Pick. 291.
Michigan.- Weaver v. Richards, 144 Mich.
395, 108 N. W. 382, 6 L. R. A. N. S. 855.
Mississippi.-Clayton v. Merrett, 52 Miss.
353. -
Missouri.- Kilpatrick v. Wiley, 197 Mo.
123, 95 S. W. 21.3; Lockhart v. Forsythe, 49.
Mo. App. 654; Keyl v. Westerhaus, 42 Mo.
App. 49.
- -
Nebraska.- Deweese v. Muff, 57 Nebr. 17,
77 N. W. 361, 73 Am. St. Rep. 488, 42 L. R. A.
780. - - -
New Hampshire.—Wilson r. Edmonds, 24
N. H. 517. * .
New Jersey.— Durbrow v.
N. J. L. 10, 46 Atl. 582.
New York.- Farmers' L. & T. Co. v. Wil
son, 139 N. Y. 284, 34 N. E. 784, 36 Am. St.
Rep. 696 [affirming 64 Hun 194, 19 N. Y.
Suppl. 142]; Weber r. Bridgman, 113 N. Y.
600, 21 N. E. 985; Oatman v. Watrous, 120
N. Y. App. Div. 66, 105 N. Y. Suppl. 174;
Hoffman r. Union Dime Sav. Inst., 109 N. Y.
App. Div. 24.95 N. Y. Suppl. 1045; Matter
of Mitchell, 36 N. Y. App. }. 542, 55 N. Y.
Suppl. 725 [affirmed in 161 N. Y. 654, 57
N. E. 1117); Helmer r. St. John, 8 Hun 166;
Houghtaling r. Marvin, 7 Barb. 412; Tusch
v. German Sav. Bank, '20 Misc. 571, 46 N. Y.
§rſ. 422 [reversed on other grounds in 23N. Y. App. Div. 279. 48 N. Y. Suppl. 2211;
Soltau r. Goodyear Vulcanite Co., 12 Misº.
131, 33 N. Y. Suppl. 77; Thompson r. Gruber,
21 How. Pr. 433; Jackson r. Henderson, 18
Johns. 204; Bergen r. Bennett, 1 Cai. Cas. 1.
North Carolina.- Fisher r. Southern L. &
T. Co., 138 N. C. 90, 50 S. E. 502: Wain
wright r. Massenburg, 129 N. C. 46, 39 S. E.
725; Duckworth r. Orr, 126 N. C. 674, 36
is.” 150;
McNaughton r. Moore, 2 N. C.
189. . . .
North Dakota.--Moore r. Weston, 13 N. D.
574, 102 N. W. 163: Brown r. Skotland. 12
N. D. 445, 97 N. W. 543, 102 Am. St. Rep.
564. -
Ohio.— Ish r. Crane, 8 Ohio St. 520, 13
Ohio St. 574; McT)onald r. Black, 20 Ohio
185, 55 Am. Dec. 448: Wallace r. Samnilers. 7
Ohio 173: Easton r. Ellis, l Hand v 70. 12
Ohio Dec. (Reprint) 32 [citina Anderson r.
Brown, 9 Ohio 1511; Johnson r. Johnson,
Wright 594.
* * -
Oklahoma.— Kimmell r. Powers. (1907) 91
Pac. 687.
Pennsylvania.--Kern's Estate. 176 Pa. St.
373, 33 Atl. 231; Yerkes' Appeal, 99 Pa. St.
401; Frederick's Anpeal, 52 Pa. St. 338, 91
Am. Dec. 150: Peries r. Aycinema, 3 Watts
& S. 64: Byrod r. Sweigert, 12 Pa. Dist. 565,
20 Lanc. T. Rev. 271, 17 York Leg. Rec. 45:
Shisler's Fstate, 2 Pa. Dist. 588.
South Carolina.— Brown p. Brown. 38 S. C.
173. 17. S. F. 452; Sullivan v. Latimer, 38




Tennessee.— Murdock v. Leath, 10 Heisk.
166; Rigs v. Cage, 2 Humphr. 350, 37. Am.
Dec. 559; Jenkins v. Atkins, 1 Humphr. 294,
34 Am. Dec. 648. -
Teras.-Cleveland v. Williams, 29 Tex. 204,
94 Am. Dec. 274; Primm v. Stewart, 7 Tex.
178; Surghenor v. Taliaferro, (Civ. App
1906) 98 S. W. 648; Nehring v. McMurrain,
(Civ. App. 1898) 45 S. W. 1032; Connor v.
(Civ. App. 1895) 30 S. W. 83;
Kent v. Cecil, (Civ. App. 1894) 25 S. W. 715,
holding that a deed by an attorney in fact
executed before, but delivered after, the death
of the principal, is inoperative.
Vermont.— Davis v. Windsor Sav. Bank,
46 Vt. 728; Michigan Ins. Co. v. Leaven
worth, 30 Vt. 11; Michigan State Bank v.
Leavenworth, 28 Vt. 209.
Virginia.-Triplett v. Woodward, 98 Va.




United States.— Long v. Thayer, 150 U.S.
520, 14 S. Ct. 189, 37 L. ed. 1167; Hanrick
v. Patrick, 119 U. S. 156, 7 S. Ct. 147, 30
L. ed. 396; Galt v. Galloway, 4 Pet. 332, 7
L. ed. 876; Pacific Bank v. Hannah, 90 Fed,
72, 32 C. C. A. 522; McClaskey v. Barr, 50
Fed. 712; Boone r. Clarke, 3 Fed. Cas. No.
1,641, 3 Cranch C. C. 389.
England.— In re
.
Overweg, [1900] 1 Ch.























L. 83; Bailey v. Collett, 18 Beav. 179,
23 L. J. Ch. 230, 2 Wkly. Rep. 216, 52 Eng.
Reprint 71; Watson v. King, 4 Campb. 273,














140, 1 Jur. N. S. 17, 24 L. J. C. P.
13, 3 WRly. Rep. 59, 80 E
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. L. 400; Wallace
r. Cook, 5 Esp. 117; Goodson v. Alexander, 1
Jur. 37; Mitchell r. Eades, Prec. Ch. 125, 24
Eng. Reprint 60. 2 Vern. Ch. 391, 23 Eng.




401; Lepard v. Vernon, 2 Wes. & B
. 51, 1
3
Rev. Rep. 13, 35 Eng. Reprint 237; Wynne
r. Thomas, Willes 565. And see Tasker v.
Shepherd, 6 H
.






. 19, 9 Wkly. Rep. 476.
Canada.— Er p. Welch, 2 N
.
Brunsw. Eq.
120: Jacques v. Worthington, 7 Grant Ch.
(U. C.) 192; McQuesten r. Thompson, 2 Grant
Err. & App. (U. C.) 167.
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Stipulations to contrary.—The rule is the




vides that it shall be irrevocable (Yeates r.
Prvor, 11 Ark. 58: Frink v. Roe, (Cal. 1885)
7 Pac. 481, 70 Cal. 296, 11 Pac. 820; Weaver
r. Richards, 144 Mich. 395, 108 N. W. 382;
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are not binding on those claiming under or through the principal,83 and afford the
agent no basis for a claim against the principal's estate;
94 but on the contrary they
expose the agent to liability to the representatives of the deceased principal,95
and to the third persons with whom the subsequent dealings are had,86 for acting
without authority.
(2) Exceptions and Limitations — (a) In General. Where a principal
assigns property in possession of his agent to a third person and authorizes the
agent to turn it over to the assignee, the death of the principal before delivery to
the assignee does not defeat the latter's right and title to the property." And
where the power of attorney forms part of a contract, and is security for money or
for the performance of any act which is deemed valuable, it is generally made
irrevocable in terms, and if not so, is deemed irrevocable in law, and the power may
be exercised at any time, and is not affected by the death of the person who created
it.88 It has been held that if the authority has been in part actually executed by
the agent, the death of the principal does not revoke the unexecuted part as to
the other contracting party.09 The conduct of the administrator of the deceased
principal's estate may be such as to estop him from denying the validity of the
agent's acts as against persons who have dealt with the agent without notice of
the principal's death.1
Reprint 60, 2 Vera Ch. 391, 23 Eng. Reprint
851), and shall survive the death of the prin
cipal (Weaver v. Richards, supra; Ex p.
Welch, 2 N. Brunsw. Eq. 129), and be bind
ing on the principal's heirs and personal rep
resentatives (Fisher v. Southern L. & T. Co.,
138 N. C. 90, 50 S. E. 592 j Ex p. Welch,
supra ) . • .
An attempt to create an agency to become
effective at the death of the principal is nuga
tory, since by that death the authority is
terminated. Moore v. Weston, 13 N. D. 674,
102 N. W. 163, holding that where a memo
randum on the back of a note provided that
if it was not paid before payee's death the
maker should expend the balance due for
funeral expenses and monument for the payee,
the maker was the agent of the payee to carry
out the provisions of the memorandum after
his death, but the agency never became op
erative as the death terminated the authority
which purported to create it. Compare Ross
C. Hardin, 79 N. V. 84.
Death as effecting revocation of warrant
of attorney to confess judgment see Judg
ments, 23 Cyc. 707. .
Termination of contract in general by
death of party see Contracts, 9 Cyc. 387;
Executors and Administrators, 18 Cyc.
239 et acq.
93. See cases cited supra, note 92.
94. See infra, III, B, 2, b, (n) ; III, B, 3,
c, (n).
95. Wallace v. Boxarth. 223 111. 339, 79
V: E. 57 [affirminq 123 111.App. 624] ; In re
Mitchell, 36 N. Y. App. Div. 542, 55 N. Y.
Suppl. 725 [affirmed in 161 N. Y. 654, 57
N. E. 1117].
96. See infra, III, C, 1, a, (II).
97. Nicolet v. Pillot, 24 Wend. (N.Y.)
240. • •
98. Durbrow v. Eppens, 65 N. J. L. 10, 46
Atl. 582.
A contract by which a claimant employs
an attorney to prosecute the claim, and the
attorney undertakes to prosecute the same,
for a contingent fee, is more than a mere
contract of agency, and is not terminated
by the employer's death. Meeaxtney v. Car
bine, 108 111. App. 282; Price v. Haeberle,
25 Mo. App. 201; Grapel v. Hodges, 112
N. Y. 419, 20 N. E. 542 [affirming 49 Hun
107, 1 N. Y. Suppl. 823] ; Wvlie v. Coxe, 15
How. (U. S.) 415, 14 L. edl 753. But see
Wainwright v. Maasenburg, 129 N. C. 46,
39 S. E. 725.
If a contract for the operation of a stock-
farm is more than a mere contract ot
agency, it is not terminated by the death of
the employer; and where the contract does
not involve the exercise of such a degree of
discretion by the employer as to render per
sonal performance by him essential, his per
sonal representatives may carry it out; and
in this event the estate is liable to third per
sons on obligations incurred by the agent in
pursuance of the contract. Lockart r. Eor-
sytlie, 49 Mo. App. 654.
'99. Garrett v. Trabue, 82 Ala. 227, 3 So.
149, 93 Ala. 173, 9 So. 736, where an agent
sent an order by mail on the day before the
death of the principal to a non-resident mer
chant with whom he had a general arrange
ment for goods to be supplied on ordtrs
during the year, and the merchant filled the
order within a reasonable time in ignorance
of the principal's death, and it was held that
the principal's estate was liable for the price,
notwithstanding that the order was not re
ceived by the merchant until after the prin
cipal's death, since the acceptance of the
order related back to the time when the
order was deposited in the mail by the agent.
1. Meinhardt v. Newman, 71 Nebr. 532. t»9
N. W. 261, where the administrator of a
mortgagee accepted payments made by the
mortgagor to the mortgagee's agent after tHo
mortgagee's death and remitted receipts there
for to the agent, who gave them to the mort
gagor, and it was held that the administra
tor was estopped to assert that a subsequent
payment thus made to the agent and cm-
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(b) WnicttE Death Is Unknown. Although, as has been 8een, notice of the
revocation of an agency is generally necessary,2 yet when it is revoked by death
the revocation takes effect at once, even as to persons ignorant of the principal's
death. Accordingly a third person subsequently dealing with the agent as such
acquires no rights and incurs no liabilities as against the principal's estate.3 As to
third persons acting in good faith and in ignorance of the death of the principal
the civil law makes an exception, and many of the cases and text writers have
regarded the common-law rule as harsh and unjust,4 and in some of the states it
has been modified by statute.5 In other states it has been held that where the
death of the principal is unknown acts of the agent are valid, if they need not have
been done in the name of the principal.6 But this distinction is a strained one,
since unless the power is coupled with an interest, the agent, whether he uses the
principal's name or not, has no right to act except in that name. Accordingly
it is a sounder position to justify an exception in favor of parties acting in igno
rance of the principal's death on equitable grounds. Why should the principal's
distributees, who receive property only by grace of the law, be given by that law
a better position as to the property than would have been occupied by their princi
pal himself, and for a purely technical and often inequitable reason? On this
principle some courts lay down the broad rule that while death of the principal
verted by him was not a good payment. And
see Ish p. Crane, 8 Ohio St. 520, 13 Ohio St.
674. See also infra, I, G, 2, c, (rv), (a),
(2), (b).
2. See supra, I, G, 1, b, (in), (b).
3. California — Ferris P. Irving, 28 Cal.
645; Travers v. Crane, 15 Cal. 12.
Iowa.— Vance p. Anderson, 39 Iowa 426 ;
Lewis v. Kerr, 17 Iowa 73.
Maine.— Harper v. Little, 2 Me. 14, 11 Am.
Dec. 25.
Massachusetts. — Burrill r. Smith, 7 Pick.
291.
Mississippi. — Clayton p. Merrett, 52 Miss.
353.
New York.— Farmers' L. & T. Co. v. Wil
son, 139 N. Y. 284, 34 N. E. 784, 36 Am. St.
Rep. 696 [affirming 64 Hun 194, 19 N. Y.
Suppl. 142]; Weber V. Bridgman, 113 N. Y.
600, 21 N. E. 985; Hoffman r. Union Dime
Sav. Inst., 109 N. Y. App. Div. 24, 95 N. Y.
Suppl. 1045; Soltau V. Goodyear Vulcanite
Co., 12 Misc. 131, 33 N. Y. Suppl. 77. See,
however, New York Bank p. Vanderhorst, 32
N. Y. 553.
Tennessee. — Rigs v. Cage, 2 Humphr. 350,
37 Am. Dec. 559; Jenkins r. Atkins, 1
Humphr. 294, 34 Am. Dec. 048.
Texas.— Cleveland V. Williams, 29 Tex.
204, 94 Am. Dec. 274.
Vermont.— Davis p. Windsor Sav. Bank,
46" Vt. 728; Michigan Ins. Co. v. Leaven
worth, 30 Vt. Hi Michigan State Bank P.
Leavenworth, 28 Vt. 209.
Untied States.— Long v. Thaver, 150 U. S.
520. 14 S. Ct. 189, 37 L. ed. 1167 ; Gait v.
Galloway, 4 Pet. 332, 7 L. ed. 876; McClaskey
r. Barr, 50 Fed. 712.
England. — Blades v. Free. 9 B. & C. 167,
1 L,. J. K. B. O. S. 211, 4 M. & R. 282, 17E. C. L. 83; Wallace v. Cook, 5 Esp. 117.
Canada.— Jacques p. Worthington, 7 Grant
Ch. fU. C.) 192; McQuesten t>.Thompson, 2
Grant Err. 4; App. (U. C.) 167.
8ee 40 Cent. Dig. tit. "Principal and
A*ent," 5 71.
But see Garrett p. Trabue, 82 Ala. 227, 3
So. 149, 93 Ala. 173, 9 So. 736.
Liability of agent to third person as for
having acted without authority after un
known death of principal see infra, III, C,
1, a, (ii).
4. California. — Travers v. Crane, 15 Cal. 12.
Iowa.— Lewis K. Kerr, 17 Iowa 73.
Mississippi. — Clayton V. Merrett, 52 Miss.
353.
New York.— Farmers' L. & T. Co. v. Wil
son, 139 N. Y. 284, 34 N. E. 784, 36 Am. St
Rep. 696 [affirming 64 Hun 194, 19 N. Y.
Suppl. 142, and following Weber V. Bridgman,
113 N. Y. 600, 21 N. E. 985]; Hoffman i>.
Union Dime Sav. Inst., 109 N. Y. App. Div.
24, 95 N. Y. Suppl. 1045.
Ohio.— Ish p. Crane, 8 Ohio St. 520, 13
Ohio St. 574.
Texas. — Cleveland p. Williams, 29 Tex. 204,
94 Am. Dec. 274.
5. See the statutes of the different states.
And see Coney v. Sanders, 28 Ga. 511 (hold
ing, however, that the statute declaring that
sales of land made under powers shall be
good if made before the agent has notice of
the death of the constituent applies only to
powers made outside of the state) ; Clayton
v. Merrett, 52 Miss. 353.
6. Missouri. — Dick v. Page, 17 Mo. 234, 57
Am. Dec. 267. Compare Keyl v. Westerhaus,
42 Mo. App. 49.
Nebraska.— Deweese p. Muff, 57 Nebr. 17,
77 N. W. 361, 73 Am. St. Rep. 448, 42
L. R. A. 789 [approved in Meinhardt v. New
man, 71 Nebr. 532, 99 N. W. 201].
Ohio.— Ish P. Crane, 8 Ohio St. 520, 13
Ohio St. 574 [overruling Easton P. Ellis, 1
Handy 70, 12 Ohio Dec. (Reprint) 32].
Tennessee. — See Murdock p. Leath, 10
Hcisk. 166.
Wisconsin.— Lenz v. Brown, 41 Wis. 172.
See 40 Cent. Dig. tit. "Principal and
Agent," S 71.
And see Moore P. Hall, 48 Mich. 143, 11
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works a technical revocation of the agency, yet as to third persons dealing with
the agent in ignorance of such death, the distributees take the estate with the same
burdens that would have rested upon it in the principal's hands, and as to such
persons the agency is not terminated by the death of the principal when such
result would be inequitable.7
(c) Where Authority la Coupled With Interest. As the principal if alive
could not revoke the authority, so the death of the principal does not
terminate the authority of the agent when he has a power coupled with an
interest. An agent having such a power has an interest of his own in the subject-
matter and can act in his own name, even after the death of the principal.* To
preclude termination of the agency by the principal's death the agent's interest
must be engrafted on an estate in the subject-matter of the agency itself. An
interest less than this, such as an agency made irrevocable for a consideration or an
agency created as part of a security, although it might prevent the principal from
revoking the authority during his lifetime, will not enable it to survive his death.*
Iowa 426; Lewis v. Kerr, 17 Iowa 73 and
note page 78.
7. Carriger v. Whittington, 26 Mo. 311, 72
Am. Dee. 212; Cassiday v. McKenzie, 4 Watts
& S. (Pa.) 282, 39 Am. Dec. 76. And see
Murdock g. Leatli, 10 Heisk. (Tenn.) 106.
8. Alabama.— Saltinarsh P. Smith, 32 Ala.
404.
Arkansas.— Moore B. Maxwell, 18 Ark.
469; Yeates r. Pryor, 11 Ark. 58.
California. — Norton v. Whitehead, 84 Cal.
263, 24 Pac. 154, 18 Am. St. Rep. 172 (where
the power was in terms declared to he irrevo
cable) ; Frink r. Roe, 70 Cal. 290, 11 Pac.
820; Travers v. Crane, 15 Cal. 12.
Connecticut.— Kellogg v. Williams, Kirhy
316.
Georgia. — Roland v. Coleman, 76 Ga. 652
[distinguishing Miller v. McDonald, 72 Ga.
20; Lathrop r. Brown, 05 Ga. 312].
Illinois. — Renneson r. Savage, 130 111. 352,
22 N. E. 838.
Maine.— Merry v. Lynch, 08 Me. 94;
Staples r. Bradbury, 8 Me. 181, 23 Am. Dec.
494.
Massachusetts. — Middlesex Bank v. Minot,
4 Mete. 325.
Michigan.— Weaver p. Richards, 144 Mich.
395, 108 N. W. 382, 6 L. R. A. N. S. 855;
Kelly r. Bowe-man, 113 Mich. 440, 71 N. W.
836; Moore v. Hall, 48 Mich. 143, 11 N. W.
844.
Mississippi. — Clayton v. Merrett, 52 Miss.
353.
Missouri. — Shepard v. McXail, 122 Mo.
App. 418, 99 S. W. 494; Lockhart v. Forsythe,
49 Mo. App. 654; Morgan r. Gibson, 42 Mo.
App. 234.
New Jersey.— Durbrow v. Eppens, 65
X. J. L. 10, 46 Atl. 582.
New York.— Farmers' L. & T. Co. v. Wil
son, 139 N. Y. 284, 34 X. E. 784, 30 Am. St.
Rep. 690 [affirming 64 Hun 194, 10 N. Y.
Suppl. 1421; Grapel r. Hodges. 112 X. Y.
419, 20 N. E. 542; Stephens v. Sessa, 50 X. Y.
App. Div. 547. 64 X. Y. Suppl. 28; Hess v.
Rau, 49 X. Y. Super. Ct. 324 [affirmed in 95
X. Y. 359]; Knapp v. Alvord, 10 Paige 205,
40 Am. Dec. 241.
Oklahoma.— Kimmell t>.Powers, (1907) 91
Pac. 087.
Pennsylvania. — Keys' Estate, 137 Pa. St.
505, 20 Atl. 710, 21 Am. St. Rep. 890; Fisher
i'. Xew York, etc., R., etc., Co., 31 Wklr.
Xotes Cas. 502; Droste's Estate, 9 Wkly.
Xotes Cas. 224. And see Wilson v. Stewart. 3
Phila. 51. See, however, Frederick's Appeal,
52 Pa. St. 338, 91 Am. Dec. 159, a case in
terms to the contrary, but in which the
power was not coupled with an interest.
Texas. — Cleveland r. Williams, 29 Tex.
204, 94 Am. Dec. 274; Carleton c. Haijiler,
20 Tex. Civ. App. 275, 49 S. W. 118; Hen-
nessee c. Johnson, 13 Tex. Civ. App. 530, 36
5. W. 774.
United States. — Hunt v. Rousmanier, 8
Wheat. 174, 5 L. ed. 589 [reversing 12 Fed.
Cas. Xo. 0.898, 2 Mason 342] ; Boone v. Clarke,
3 Fed. Cas. Xo. 1,041, 3 Craneh C. C. 389.
England.— Spooner v. Sandilands, 1 Y. &
Coll. 390, 20 Eng. Ch. 390, 62 Eng. Reprint
939. See, however, Watson v. King, 4 Campb.
272, 1 Stark. 121, 16 Rev. Rep. 790, 2E.C.U
54, a case in terms to the contrary, but in
which the power was not coupled with an
interest in the subject-matter of the agency.
See 40 Cent. Dig. tit. " Principal and
Agent," § 68.
What constitutes agency coupled with in
terest see supra, I, G, 1, b, (I), (B), (4).
9. Arkansas.— Yeates r. Pryor, 11 Ark. 58.
California. — Parke v. Frank, 75 Cal. 304,
17 Pac. 427; Frink r. Roe, (1885) 7 Pac.
481, 70 Cal. 290, 11 Pac. 820. And see Tra
vers v. Crane. 15 Cal. 12.
Floiida.— MeGriff v. Porter, 5 FU. 373.
Georgia.— Miller r. McDonald. 72 Ga. 20;
Lathrop r. Brown, 05 Ga. 312.
i/ouisiana. — Gordon v. Stubbs, 30 La. Ann.
625.
Montana.— Gardner v. Billings First Nat.
Bank. 10 Mont. 149, 25 Pac. 29, 10 L. R. A.
45.
New York.— Terwilliger v. Ontario, etc., R.
Co„ 149 N. Y. 80, 43 N. E. 432; Farmers' U
6. T. Co. r. Wilson, 139 N. Y. 284. 34 N. E.
784, 36 Am. St. Rep. 696 [affirming 64 Hun
194, 19 N. Y. Supnl. 142]: Hoffman c. Union
Dime Sav. Inst.. 109 X. Y. App. Div. 24. »5
X. Y. Suppl. 1045; Honghtaling r. Marvin. 7
Barb. 412.
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,(3) Death of Joint Principal. The death of one of two or more joint prin
cipals generally terminates the agency.10
(n) Of Agent — (1) General Rule. As agency calls for personal service it is
generally revoked by the death of the agent. Ordinarily his duties cannot be per
formed by his personal representatives.11
(2) Exceptions and Limitations. An agency is not terminated by the
agent's death where the power is coupled with an interest. Such a power may
subsequently be exercised, at least so far as may be necessary to protect the inter- .
ests of the estate of the agent.13
& T. Co., 138 N. C. 00, 50 S. E. 592; Wain-
wright V. Maasenburg, 12!) K. O. 40, 39 S. E.
725.
Pennsylvania.— Shisler's Estate, 2 Pa. Dist.
588; Fisher r. New York, etc., R., etc., Co., 31
Wklv. Notes Cas. 502. And see Frederick's
Appeal, 52 Pa. St. 338, 91 Am. Dee. 159.
Vermont. — Michigan Ins. Co. t". .Leaven
worth, 30 Vt. 11.
United States. — Hunt c. Rousmanier, 8
Wheat. 174, 5 L. ed. 589 [affirming 12 Fed.
Cas. No. 6,898, 2 Mason 342 J ; Day r. Can-
dee, 7 Fed. Cas. No. 3,<S7(i,3 Fish. Pat. Cas. 9.
England.— Lepard v. Vernon, 2 Ves. & B.
51, 13 Rev. Rep. 13, 35 Eng. Reprint 237.
And see Watson r. King, 4 Campb. 272, 1
Stark. 121, 16 Kev. Rep. 790, 2 E. C. L. 54.
See 40 Cent. Dig. tit. "Principal and
Agent,"' | 68.
See, however, Durbrow V. Eppens, 65 N. J. L.
10, 46 Atl. 582.
10. Weaver r. Richards. 144 Mich. 395. 108
N. W. 382, 6 L. R. A. X. S. 855. And see
Long v. Thayer, 150 U. S. 520, 14 S. Ct. 189,
37 L. ed. 1107. See, however, Martin v.
Hunt, 1 Allen (Mass.) 418; Grapel r. Hodges,
112 X. Y. 419, 20 X. E. 542 [affirming 49 Hun
107, 1 X. Y. Suppl. 823], both holding that a
contract whereby an agent was to be em-'
ployed was not terminated by the death of
one of the joint employers.
Husband and wife as principals.— It has
been held that a power by husband and wife
as to the wife's separate estato is not a joint
power so as to be allected by the husband's
death; and accordingly a power of attorney
duly executed by husband and wife author
izing an attorney to convey the wife's sepa
rate estate is not revoked by the death of the
husband. Skirvin r. O'Brien, 43 Tex. Civ.
Apf). L, 95 S. W. 696. On the contrary it has
been held that a power of attorney by hus
band and wife severally and respectively ap
pointing an attorney to surrender the wife's
customary tenement into the lord's hands is
revoked by the death of the wife, and a sur
render subsequently made by the attorney is
inoperative. Graham r. Jackson, 0 Q. B. 811,
9 Jur. 275, 14 h. J. Q. B. 129, 51 E. C. L.
811. See, generallv, Husband and Wife, 21
Cyc. 1119.
Partnership as principal.— It has been held
that an agency for a partnership is termi
nated by the death of a member of the firm.
Origgs u. Swift, 82 Oa. 392, 9 S. E. 1062, 14
Am. St. Rep. 176, 5 L. R. A. 405; McNaagb-
ton r. Moore, 2 N. C. 189; Tasker r. Shepherd, fl H. & N. 575, 30 L. J. Exch. 207. 4L. T. Rep. X. S. 19, 9 Wkly. Rep. 476. But
see Clunas v. Gallagher, 6 La. Ann. 757 (in
which it was held that an action may be
brought in his own name by an agent to
whom as such a note is payable, although a
member of the partnership whose agent he is
has since died, where the partnership is still
continued) ; Xew York Bank v. Vanderhorst,
32 X. Y. 553 (holding that the death of a
partner does not absolutely put on end to the
firm ; and hence where an agent of a firm
duly authorized to draw checks on the bank
deposits of the firm continued so to draw
after the death of one of the partners, both
bank and agent being ignorant of such death,
the agent's authority continued in a qualified
form, and as the surviving partner took no
exception to the acts of the agent, no one else
could object). See, generallv, Partnership,
30 Cyc. 384.
Death of joint agent as terminating sub-
agency see infra, I, G, 2, c, (iv), (b), (4).
11. Alabama.— Ryder v. Johnston, (1907)
45 So. 181.
Connecticut.— Bristol Sav. Bank v. Holley,
77 Conn. 225, 58 Atl. 691.
Louisiana. — ShifT v. Lesseps, 22 La. Ann.
185; Musson r. U. S. Bank, 6 Mart. 707.
Maine.— See Hartford v. MeGiilicuddv, 103
Me. 224, 68 Atl. 860, 16 L. R. A. X. S.
431.
Michigan. — Adriance v. Rutherford, 57
Mich. 170, 23 X. W. 718.
Mississippi. — Mills v. Union Cent. L. Ins.
Co., 77 Miss. 327, 28 So. 054, 78 Am. St.
Rep. 522.
Ohio. — Johnson v. Johnson, Wright 594.
Oklahoma.— Kimmell r. Powers, (1907) 91
Pac. 687.
Pennsylvania. — Merricks' Estate, 8 Watts
4. S. 402.
South Carolina. — Bacon v. Sondley, 3
Strobh. 542, 51 Am. Dec. 646; Gage v. Alli
son, 1 Brev. 495, 2 Am. Dec. 682.
Tentiessce.— Jarkson Ins. Co. v. Partee, 0
Heisk. 296.
United States.— Howe Sewing-Mach. Co. r.
Rosensteel, 24 Fed. 583.
England.— See Tasker v. Shepherd, 6
II. & N. 575, 30 L. J. Exch. 207, 4 L. T. Rep.
X. S. 19, 9 Wkly. Rep. 476.
See 40 Cent. Dig. tit. " Principal and
Agent," § 74.
Death of agent as rendering principal ab
sentee see Absentees, 1 Cyc. 203 note 2.
Termination of contracts in general by
death of party see Contracts, 9 Cyc. 387 ;
Executors and Administrators, 18 Cyc. 239
ct srq.
12. Collins v. Hopkins, 7 Iowa 463; Kim-
[I,. 0, 2, C, (IV), (5). (2)]
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(3) Death of Joint Agent. A principal who appoints joint agents is pre
sumed to do so because he desires their joint discretion.1' The death therefore
of one of several joint agents puts an end to the agency of all," unless a prior or
subsequent intention of the principal to the contrary appears.1* However, a joint
and several agency is not terminated by the death of one of the agents.1"
(4) Effect of Primary Agent's Death on Subagency. If the authority
of a subagent proceeds from the principal, it is not affected by the death of the
agent who appointed him,17 unless the subagent is a substitute for the agent, in
which case the death of the agent in whose right he acts and to whom he is account
able revokes his authority,18 and where the subagent acts under joint agents
the death of one of them ordinarily terminates the authority of the subagent.19
(v) Dissolution of Partnership — (a) Partnership Principal.™ Dissolu
tion of a partnership ordinarily works a revocation of the authority of an agent
of the firm; 21 but the successor to the firm may by its conduct justify the agent
in relying on a continuance of the agency relation.22
(b) Partnership Agent.23 Where a partnership is acting as agent its dissolu
tion generally revokes the agency.24
(vi) Insanity — (a) Of Principal. Ordinarily if the principal becomes
insane or otherwise mentally incapacitated before the agent has performed his
undertaking the agency is terminated or suspended by operation of law.25 An
mell v. Powers, (Okla, 1907) 91 Pac. 687;
Lightner'a Appeal, 82 Pa. St. 301.
What constitutes powei coupled with in
terest see supra, I, G, 1, b, (I), (B), (4).
13. See supra, II, C, 3.
14. Hartford F. Ins. Co. v. Wilcox, 57 111.
180; Rowe v. Band, 111 Ind. 206, 12 N. E.
377; Jolinson v. Wilcox, 25 Ind. 182; Sample
l!. Lamb, 2 La. 275; Pechaud v. Peytavin, 4
Mart. (La.) 73; Oilman v. Kibler, 5 Humphr.
(Tenn.) 19.
15. Hartford F. Ins. Co. v. Wilcox, 57 III.
180; Davidson v. Provost, 35 111. App. 126.
And see Wilson v. Stewart, 3 Phila, (Pa.)
51.
16. Davidson v. Provost, 35 111. App. 126.
17. Smith v. White, 5 Dana (Ky.) 376.
18. Lehigh Coal, etc., Co. v. Mohr, 83 Pa.
St. 228, 24 Am. Rep. 161, holding that where
an agent acted undei a letter of attorney
giving him general power to buy and sell
stocks, etc., with a power of substitution
under which he substituted his son to act for
him, the son's authority to act was revoked
by the death of the father.
19. Hartford F. Ins. Co. v. Wilcox, 57 111.
180. See, however, Wilson t\ Stewart, 3
Phi la. (Pa.) 51, where one of three trustees
died after executing power to sell lands.
Death of joint agent as terminating agency
see supra, I, G, 2, c, (TV), (b), (3).
Death of joint principal as terminating
agency see supra, I, G, 2, c, (iv), (a), (3).
20. Dissolution by death of partner see su
pra, note 10.
21. Callanan v. Van Vleck, 36 Barb. (N. Y.)
324 [affirmed in 41 N. Y. 619] (holding that
authority given by a firm to «,n agent to ad
vance money for the purchase of bills and
notes will not under ordinary circumstances,
justify the ngent in continuing those appro
priations after a change in the firm by the
admission of new partners) : Sehlater 17.
Winpenny, 75 Pa. St. 321 : Salton v. New
Beeston Cycle Co., [1900] 1 Ch. 143, 81 L. T.
Rep. N. S. 437, 16 T. L. R. 25, 48 Wkly.
Rep. 92.
Agency for fixed term.— This is so even
though the agency was expressed to be for a
fixed term and the partnership was dissolved
during the term. Tasker t\ Shepherd, 6
H. & N. 575, 30 L. J. Exch. 207, 4 L. T. Rep.
N. S. 19, 9 Wkly. Rep. 476; Bovine r. Dent,
21 T. L. R. 82.
Implied notice of dissolution see Sehlater
v. Winpennv, 75 Pa. St. 321.
22. Caldwell v. Neil, 21 La. Ann. 342, 99
Am. Dec. 738: Callanan V. Van Vleck. 36
Barb. <N. Y.) 324 [affirmed in 41 N. Y.
619] ; Pariente v. Lubbock, 8 De G. M. & G.
5, 44 Eng. Reprint 290 [affirmed in 20 Beav.
588, 52 Eng. Reprint 731]. And see Sehlater
v. Winpenny. 75 Pa. St. 321.
23. Dissolution as ground for revocation
of agency see supra, page 1302, note 34.
24. Angle v. Mississippi, etc., R. Co., 9
Towa 487 (holding that authority to a firm
to receive goods is not extended to a nevr
firm formed after dissolution of the original
one from a part of the members thereof) ;
Wheaton v. Cadillac Automobile Co.. 143
Mich. 21, 106 N. W. 399; Thomas r. Gwvn.
131 N. C. 460, 42 S. E. 904.
A mere change in the firm-name, howver,
does not annul an agency conferred upon the
same persons under another name. Billinps-
ley v. Dawson. 27 Iowa 210, holding that the
confidence had been reposed in the individuals
and was not presumed to be withdrawn by
the change in the firm-name.
25. Indtana.— Rowe i>.Rand, 111 Ind. 206,
12 N. E. 377, semble.
Maine.— Hartford f. McGillkmddy, 103 Me.
224, 68 AO. 860, 16 L. R. A. N. S. 431.
semble.
A*etc Hampshire.— Davis v. Lane, 10 N". H.
156.
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exception to this rule exists, however, in favor of third persons to whom the agent
has been held out as having authority, and who have dealt with him in reliance
thereon without notice of the principal's insanity, where their rights would be
prejudiced by a denial of the agent's continuing authority,26 unless there has been
a legal adjudication of insanity, upon which all are charged with notice of such
incompetency.27 A second exception to the general rule exists in the case of an
agency in which the power is coupled with an interest in the subject-matter thereof
so that it can be exercised in the name of the agent himself. Such a power is not
terminated by the principal's insanity.28 The same reason that operates to sus
pend an agency during insanity effects its revival upon the restoration to sanity
of the principal if he manifests no will to terminate the authority, and he may
then, if he will, even assent to acts done by the agent during the suspension of
the agency.28
(b) Of Agent. Since a person who is insane or otherwise mentally incompetent
is generally incapable in the first instance of becoming an agent,30 it would seem
to follow that the agency of one who was sane when appointed agent would ordi
narily terminate or become suspended upon his subsequently becoming insane or
otherwise mentally incapacitated.31
Co. v. McMahon, 38 N. J. L. 536; Hill v.
Day, 34 N. J. Eq. 150.
A'eio York.— Merritt v. Merritt, 27 N..Y*
App. Div. 208, 50 N. Y. Suppl. 604 [over
ruling Wallis v. Manhattan Co., 2 Hall 532,
which holds that the lunacy of a person who
has executed a power of attorney does not
operate to revoke it before the fact of his
lunacy has been properly established by an
inquisition].
Texas. — Renfro v. Waco, (Civ. App. 1896)
33 S. W. 766.
Vermont.— Motley v. Head, 43 Vt. 633.
United States.— Bunco v. Gallagher, 4 Fed.
Cas. No. 2,133, 5 Blatchf. 481.
England.— Drew v. Nunn, 4 Q. B. D. 661,
48 L. J. Q. B. 591, 40 L. T. Rep. N. S. 671,
27 VVkly. Rep. 810.
See 40 Cent. Dig. tit. " Principal and
_ent," § 05. .
In Louisiana a power of attorney is re
voked by the interdiction of the principal, but
continues in force until a judgment to that
effect. The mandate does not expire by the
principal's seclusion or voluntary retirement
from social life, or by his confinement for
treatment in an insane asylum. Phelps V.
Reinach, 38 La. Ann. 547.
Insanity as revoking warrant of attorney
to confess judgment see Judgmknts, 23 Cyc.
707.
Insanity of wife as terminating husband's
agency for her see Husband and Wife, 21
Cyc. 1424.
26. Louisiana. — Phelps v. Reinach, 38 La.
Ann. 547.
Mew Hampshire.— Davis v. Lane, 10 N. H.
156.
Neic Jersey.— Matthiessen, etc., Refining
Co. t>. McMahon, 38 N. J. L. 536; Hill v.
!>ay, 34 N. J. Eq. 150.
yew York.— Merritt v. Merritt, 43 N. Y.
App. Div. 68, 59 N. Y. Suppl. 357, .
Teams. — Renfro v. Waco, (Civ. App. 1896)
33 S. W. 766, holding, however, that this rule
-would not protect those to whom the prin
cipal had never held the representative out
as agent.
England.— Drew v. Nunn, 4 Q. B. D. 661,
48 I* J. Q. B. 591, 40 L. T. Rep-. N. S. 071,
27 VVkly. Rep. 810. And see Ex p. Bradbury,
4 Deac. 202, 3 Jur. 1108, 9 L. J. Bankr. 7,
Mont. & C. 625: Beaufort v. Glynn, 1 Jur.
N. S. 888, 3 VVkly. Rep. 463 [affirmed in 3
Wkly. Rep. 502].
See 40 Cent. Dig. tit. "Principal and
Agent," § 65.
27. Phelps u. Reinach, 38 La. Ann. 547;
Bunce e. Gallagher, 4 Fed. Cas. No. 2,133, 5
Blatchf. 481.
A mere application to have a principal ad
judged insane does not revoke or in any way
affect his power of attorney to an ugent.
Gernon v. Dubois, 23 La. Ann. 26.
Extent of incapacity. —Even when the prin
cipal has been adjudged insane, the agency
is not terminated unless it appears that the
insanity was of such a nature as to dis
qualify the principal from making a contract
of that character. Insanity is of many forms
and types, and one may be insane without im
pairment of judgment as to the business in
question. One with such an uncontrollable
appetite for drink that he will sacrifice all
his property to gratify his appetite may still
be capable of contracting. Motley l\ Head,
43 Vt. 633.
28. Davis v. Lane, 10 N. H. 156 •,Matthies
sen, etc., Refining Co. v. McMahon, 38 N. J. L.
536; Hill V. Day, 34 N. J. Eq. 150.
Whether this exception includes the case of
a power which is part of a security, or which
is executed for a valuable consideration but
not accompanied by an interest in the subject-
matter of the agent, qua-rct Davis v. Lane,
10 N. H. 156.
29. Davis v. Lane, 10 N. H. 156.
30. See supra, I, B, 2, b.
31. Rowe v. Rand, 111 Ind. 200, 12 N. E.
377; Hartford v. McGillicuddy, 103 Me. 224,
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(vn) Marriage*2 — (a) Of Principal. The subsequent marriage of a man
who has given a power of attorney terminates the agency so far as it may concern
homestead interests acquired by the wife.33 By the common law a married woman
can have no agent, and accordingly the marriage of &feme sole instantly terminates
the authority of her agents.34
(b) Of Agent. Where a woman has been appointed as agent, her subsequent
marriage does not of itself necessarily terminate the agency.** And in no event is
her agency thus terminated where her power is coupled with an interest in the
subject-matter of the agency.38 • ,-- ' '
3. Operation and Effect — a. Before Execution of Agency, Total or Partial J;—
fa} <Ab Between Principal and Agent.3* If, before the execution of the
agent's undertaking either wholly or in part, the principal, acting within his power
and right, revokes the authority,38 or it expires by the terms of the contract of
agency 40 or terminates by operation of law,41 the agent is deprived of power to
act in behalf of the principal or his representatives.42 Accordingly by acting as
such after the termination of his authority the agent acquires no rights against
the principal or his representatives for compensation or reimbursement.43 On the
contrary by thus acting he subjects himself to liability to the principal or his
representatives as for acting without authority.44 And on termination of the
agent's authority he may be required to return any money or property received
by him from his principal for the purposes of the agency.43 If, however, the
agency is such that the principal has no power to revoke it,4' or of such a nature
that it does not cease by reason of the various changes affecting the subject-matter
Where one of two joint agents becomes in
capacitated, the 'business cannot be performed
by the other alone without the consent of the
principal, and the latter has the right to
discontinue the agency. Salisbury p. Bris
bane, 61 N. Y. 617.
32. See, generally, Husband and Wife, 21
Cye. 1119.
Marriage as effecting revocation of warrant
of attorney to confess judgment see Husband
and Wife, 21 Cyc. 1575.
33. Henderson r. Ford, 46 Tex. 627.
34. Dakota — Wanibole v. Foot, 2 Dak. 1,
2 N. W. 239, holding that if a woman gives
a power of attorney to convey her land, and
then marries, the marriage operates as a
revocation of the power, at least as to all
persons having knowledge of the marriage.
Kentucky. — Montague v. Carneal, 1 A. K.
Marsh. 351.
Louisiana. — "Reynolds v. Rowley, 3 Rob.
201, 38 Am. Dec. *233, holding, however, that
although the power of an agent to manage an
estate be revoked by the death of one joint
owner and the marriage of another, yet if he
continue to act for the joint owners without
any express disavowal of his authority, or if
it
.
tie subsequently recognized tacitly or ex
pressly, they are bound by his aets.
Missouri. — Rrown v. Miller, 46 Mo. App.
1
,
holding that thn marriage of a woman
revokes a prior agency of another to lease her
lands.
Enqland.— McCan v. O'Ferrall, 8 Ch & F.
30, 8 Eng. Reprint 12, West. 593, 9 Eng. Re
print 611; Charnley *?.',Winstanley, 5 East
266 ; Anonymous, W. Jones 388. 82 Eng. Re
print 203.
'
See 40 Cent Dig. tit. "Principal and
Agent," f 66.
Statutory changes. —This rule no longer ap
plies as to matters with reference to which
the statutes have removed a married woman's
disability to act for herself. Wambole r.
Foot, 2 Dak. 1, 2 N. W. 239; Reynolds r.
Rowley, 2 La. Ann. 890, holding that when
marriage
'
does not affect the right of the
woman to deal with her property, it cannot
have the effect to retoke an agency to deal
with such property.
35. Story Agency, § 485.
36. Marder v. Lee, 3 Burr. 1469; Reignolds
v. Davis, 12 Mod. 383, 88 Eng. Reprint 1395;
Anonymous, 1 Salk. 117, 91 Eng. Reprint
109; Story Agency, § 485.
37. Liability of agent to third person for
acting after termination of agency see infra.
III. C, 1, a (n).
38. Liability of agent for wrongful renun
ciation or abandonment of agency see snpro,
I, G, 1, c, (n), <a).
Liability of principal for wrongful revoca
tion or repudiation of agency see supra, I, G,
l; b, (I), fB);; I, G, 1, b; (II)J.
39. See supra, I. G, 1, b, (I), (n).
40. See supra, I, O. 1
,
a, (II).
41. See supra, I, G, 2.
42. See cross-references supra, note 33 rt
sea. ' ■ •
43. See infra, ITT, B, 2
, b; III, B, 8. e, (II>.
44. McEwen v. Kerfoot. 37 III. 530. And
see Bush r. Van Ness, 12 Vt. 83.
Liability of agent to principal's representa
tives for acting after principal's death see
supra, I, G, 2, c, frv). (Al, (1).
45. Phillips v. Howell, 60 Ga. 411; Hart-
home p. Thomas, 43 N. J. En. 419, 10 Atl.
843: Flaherty r. O'Connor, 24 R. I. 587, 54
Atl. 376. ' '
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or the parties which ordinarily terminate an agency by operation of law,47 an
attempted revocation by the principal, or the occurrence of such changes, is ordi
narily without effect on the rights and liabilities of the parties.48
(a) As Between Principal and Third Persons. Where, before the
execution of an agency either wholly or in part, the principal, acting within his
power and right, revokes the agent's authority ,4
B
or it expires by the terms; of the
contract of agency 50 or terminates by operation of law,51 the agent is deprived of
power to act in behalf of the principal or his representatatives.63 Accordingly
subsequent acts of the agent are not as a rule binding on the principal or his repre
sentatives, and third persons who subsequently deal with the agent with notice of
the cessation of his authority 53 neither acquire any rights against the principal
or his representatives, nor subject themselves to contractual liability by reason
o
f such dealings.54 If, however, the agency is such that the principal has no power
to revoke it,55 or of such a nature that it does not cease by reason of the various
changes affecting the subject-matter or the parties which ordinarily terminate an
agency by operation of law,5' an attempted revocation by the principal, or the
occurrence of such changes, is ordinarily without effect on the rights and liabilities
o
f the parties.67
b. After Execution of Agency, Total or Partial.58 Although the agency may
otherwise be revocable, yet if the agent has entered upon performance of his under
taking, the principal cannot revoke his authority without cause without compensat
ing the agent for services rendered,59 and reimbursing him for expenses or losses
sustained,*0 and indemnifying him against liabilities incurred to third persons,"
in thus partially executing his authority. In such cases the absolute right of
revocation does not exist.*2 As between the principal or his representatives and
47. See supra, I, G, 2.
48. See cross-references supra, notes 46, 47.
49. See supra, I, (i, 1, b, (I), (II).
50. See supra, I, G, 1, a, (II).
51. See supra, I, G, 2.
52. See cross-references supra, note 49
Ct scq.
53. Notice of revocation of agency as af
fecting rights and liabilities of third persons
see supra, I, G, 1, b, (III), (a), (2).
Notice of termination of agency by opera
tion of law as affecting rights and liabilities
of third persons see supra, I, G, 2.
54. Alabama.— Gunter v. Stuart, 87 Ala.
190, 6 So. 266, 13 Am. St. Rep. 21, holding
that after the relation of principal and agent
has terminated, the agent lias no authority to
do any act, state any account, or make any
admission that would bind the principal.
California. — Van Dusen v. Star Quartz
Min. Co., 36 Cal. 571, 95 Am. Dec. 209.
Colorado.— Rundle v. Cutting, 18 Colp. 337,
32 Pae. 994.
Florida.— Florida Cent., etc., R. Co. V.
Aahniore, 43 Fla. 272, 32 So. 832.
Indiana.— Clark v. Mullenix, 11 Ind. 532;
Taylor v. Jones, Smith 5, holding that a
direction by the maker of a note to the col
lecting agent to apply a payment to the note
after he had ceased to be agent is not a pay
ment of the note, although the money remains
in the agent's hands unapplied.
Missouri.— Hill r. Seneca Rank, 100 Mo.
App. 230, 73 S. W. 307.
New York.— Terwilliger v. Ontario, etc., R.
Co., 149 N. Y. 80, 43 N. K. 432 (holding that
an authority once given, if revoked before
execution, is as a general rule, except where
an element of estoppel intervenes, the same
as to third persons as though it had never
existed) ; Vail «?. Judson, 4 E. D. Smith 1G5.
Pennsylvania. — Barrett to. Bemelmans, 163
Pa. St. 122, 29 Atl. 756; Schlater v. Wih-
penny, 75 Pa. St. 321.
Vermont.— Tucker v. Lawrence, 50 Vt. 467.
United States.— Glover is. Ames, 8 Fed.
351. See, however, Chapter Calvary Cathe
dral C. U. S., 29 Ct. CI. 269; Weile v. U. S.,
7 Ct. CI. 535.
England.— Bell v. Balls, [1897] 1 Ch. 668,
66 L. J. Ch. 397, 70 L. T. Rep. N. S. 254,
45 Wkly. Rep. 378 ; Venning r. Bray, 2 B.
& S. 502, 8 Jur. N. S; 1039, 31 L. ,T. Q. B.
181, 6 L. T. Rep. N". S. 327, 10 Wkly. Rep.
501, 110 E. C. L. 502: Wallace' P. Cook, 5
Esp. 117.
Canada.— Vardon v: Vardon, 6 Ont. 719.
And see cross-references supra, note 49
ct seq.
55. See supra, I, G, 1, b, (I), (b)-;
56. See supra, I, G, 2.
57. See cross-references supra, notes 55, 50.
58. Implied authority to complete transac
tion undertaken before expiration of term
of agency see supra, I, G, 1, a, (II).
Liability of agent to principal for wrong






Liability of principal to agent for wrong
ful revocation or repudiation see supra, I,
G, 1, b, (n).
59. See infra, III, B, 2, b, (i), (d).
60. See infra, IIT, B, 3, c, (II).
61. See infra. ITT. B, 3. o. (n).' .
62. Arkansas.— White Sewing Mach. Co.
v. Shaddock, 79 Ark. 220, 05 S. W. 143.
[I
. G, 3, b]
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third persons who have dealt with the agent, the termination of the agent's author
ity does not affect the rights and liabilities of the parties as to authorized
transactions already concluded.63
II. The Authority.
A. Nature and Extent 84— 1. General Rope. It is fundamental in the law
of principal and agent that the power of every^'agent to bind his principal rests
upon the authority conferred upon him by that principal. Without this authority for
which the principal himself, by act or conduct, has become responsible, the agent can
bind only himself.115 Every person therefore who undertakes to deal with an alleged
agent is put upon inquiry, and must discover at his peril that such pretended agent
has authority, that it is in its nature and extent sufficient to permit him to do the
proposed act, and that its source can be traced to the will of the alleged principal."
Minnesota.— Deering Harvester Co. v.
Hamilton, 80 Minn. 1(12, 83 N. W. 44.
New York.— Terwilliger V. Ontario, etc., R.
Co., 140 N. Y. 86, 43 N. K. 432.
United States. — Sanborn v. Rodgers, 33
Fed. 851.
England.— Pooley v. Godwin, 4 A. & E. 94,
1 Harr. & W. 507, 5 N. 4 M. 4C6, 31 B. C.
L. 60.
And see cross-references supra, note 59
et seq.
63. Indiana.— Clark v. Mullenix, 11 Ind.
532.
Neio York.— Terwilliger v. Ontario, etc.,
R. Co., 149 N. Y. 86, 43 N. E. 432; Gelpcke
v. Quentell, 74 N. Y. 599.
Ohio. — Wheeler v. Knaggs, 8 Ohio 169.
IVashington.— Service v. Deming Inv. Co.,
20 -Wash. 668, 56 Pac. 837.
United States. — Smith v. Sheeley, 12 Wall.
358, 20 L. ed. 430.
England.— Hodgson v. Anderson, 3 B. & C.
842, 5 D. & R. 735, 10 E. C. L. 379 ; Blasco
v. Fletcher, 14 C. B. N. S. 147, 9 Jur. N. S.
1105, 32 L. J. C. P. 284, 9 Li T. Rep. N. S.
169, 11 Wkly. Rep. 997, 108 E. C. I,. 147.
Canada. —Williams V. Cobourg Town Trust,
23 U. C. Q. B. 330.
Partial execution of authority as preclud
ing termination of agency by death of prin
cipal see supra, I, G, 2, c, (IV), (a), (2), (a).
64. Authority defined see 4 Cvc. 1074.
65. Alabama.— m\\ v. Helton, 80 Ala. 528,
1 So. 340. See also Gimon v. Terrell, 38
Ala. 208.
Colorado.— Lester r. Snvder, 12 Colo. App.
351. 55 Pac. 013.
Illinois.— Pease v. Trench, 197 111. 10], 64
N. E. 368 [affirming 98 111. App. 24] ; Boltz
»>.Huston, 23 111. App. 579.
Indiana.— I,ucas v. Rader, 29 Ind. App.
287, 64 N. E. 488.
Minnesota.— Burchard r. Hull, 71 Minn.
430. 74 N. W. 163.
New York.— Curtis r. Leavitt, 15 N. Y. 9.
Vermont.— Briggs v. Tavlor, 35 Vt. 57.
England.— Jacobs i). Morris, 11901] 1 Ch.
261, 70 L. .T. Ch. 183. 84 L. T. Rep. N. S.
;
112. 49 Wkly. Rep. 365 [affirmed in [1902]
1 Ch. 816, 71 I*. J. Ch. 363, 86 L. T. Rep.
N. S. 275, 18 T. L. R. 384, 50 Wkly. Rep.
371].
"
And see supra, I, D, 1, a.
Binding effect of acts of agent generally
see infra, III, E.
The consideration or inducement which
moves an agent to undertake to bind his prin
cipal does not enlarge his authority to bind
such principal. Halladay r. Underwood, 90
111.App. 130.
Powers greater than those of the principal
cannot be exercised by the agent as such.
Montreal Assur. Co. v. McGillivrav, 13
Moore P. C. 87, 8 Wkly. Rep. 165, 15 Eng.
Reprint 33,
66. Alabama.—Wheeler «. McGuire, 86 Ala.
398, 5 So. 190. 2 L. R. A. 808; Cummins r.
Beaumont, 68 Ala. 204; Lawrence P. Randall,
47 Ala, 240: Powell i>. Henrv. 27 Ala. 612;
Van Kppos r. Smith, 21 Ala. 317; Fisher
v. Campbell, 9 Port. 210.
California.— Davis v. Traehsler, 3 Cal. App.
554, 86 Pac. 610.
Colorado.- — Gates Iron Works r. Denver
Engineering Works, 17 Colo. App. 15, 67
Pac. 173: Lester ». Snvder, 12 Colo. App.
351, 55 Par. 613.
Illinois — Fortune r. Stockton. 1S2 111. 454,
55 N. E. 367: Davidson r. Porter, 57 111. 300;
Peabodv r. Hoard, 46 111. 242 ; Schneider p.
Lebanon Dairy, etc.. Co., 73 111. App. 612.
Indiana. — Reitz V. Martin, 12 Ind. 306,
74 Am. Dee. 215; Lucas v. Rader, 29 Ind.
App. 287, 64 X. E. 488.
Iowa.— Blanding v. Davenport, etc., R. Co.,
88 Iowa 225. 55 N. W. 81 ; Tidriek r. Rioe.
13 Iowa 214.
Kentucky. — Godshaw v. Struck, 109 Kv.
285, 58 S. W. 781, 22 Kv. L. Rep. 820, 51
L. R. A. 668.
Louisiana.— Chaffe v. Stubbs, 37 La. Ann.
656.
Michigan.—Hammond v. State Bank, Walk.
214.
Minnesota.— Trull v. Hammond. 71 Mirm.
172, 73 N. W. 642; F.rmentrout. r. Girard ~F.
& M. Ins. Co., 63 Minn. 305. 65 N. W. 635,
56 Am. St. Rep. 481, 30 L. R. A. 340.
Mississippi.— Busby v. Yazoo, etc.. R. Co.,
90 Miss. 13, 43 So. 1; Dozier v. Freeman,
47 Miss. 647; Brown v. Johnson, 12 Sm. -A
M. 398, 51 Am. Dec. 118.
Missouri. — See Padley v. Neill, 134 Mo.
364, 35 S. W. 997.
Montana.— Moore v. Skvles. 33 Mont. 135,
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No third person can hold the principal if
A. N. S. 136 [citing Helena Nat. Bank v.
Rocky Mountain Tel. Co., 20 Mont. 379, 51
Pac. 829, 63 Am. St. Rep. 628]; Dodge i>.
Birkenfeld, 20 Mont. 115, 49 Pac. 590; Bill
ings First Nat. Bank t?. Hall, 8 Mont. 341,
20 Pac. 638: Deer Lodge Bank v. Hope Min.
Co., 3 Mont. 146, 35 Am. Rep. 458.
New Hampshire.— Towle v. Leavitt, 23
N. H. 360, 55 Am. Dec. 195.
New York.— Commonwealth Trust Co. v.
Young, 122 ST. Y. App. Div. 502, 107 N. Y.
Suppl. 555; Molloy v. Whitehall Portland
Cement Co., 116 N. Y. App. Div. 839, 102
N. Y. Suppl. 363; Schmidt v. Garfield Nat.
Bank, 64 Hun 298, 19 N. Y. Suppl. 252
[affirmed in 138 N. Y. 631, 33 N. E. 1084] ;
Miner v. Edison Electric Illuminating Co.,
22 Misc. 543; 50 N. Y. Suppl. 218 [affirmed
in 26 Misc. 712, 56 N. Y. Suppl. 801] ; Buskirk
t. Talcott, 96 N. Y. Suppl. 714; Sexsmith v.
Siegel-Cooper Co., 88 N. Y. Suppl. 925;
Williams v. Birbeck, Hoffm. 359.
North Carolina. — Swindell v. Latham, 145
N. C. 144, 58 S. E. 1010, 122 Am. St. Rep.
430; Ferguson v. Davis, etc., Bldg., etc., Co.,
118 N. C. 946, 24 S. E. 710.
Oregon. — Reid v. Alaska Packing Co., 47
Oreg. 215, 83 Pac. 139.
Pennsylvania. — Smith v. Ebert, 11 Kulp 63.
South Dakota.— Shull v. New Birdsall Co.,
15 S. D. 8, 86 N. W. 654 ; Kirby v. Western
Wheeled Scraper Co., 9 S. D. 623, 70 N. W.
1052; Ellis v. Wait, 4 S. D. 454, 57 N. W.
229.
Texas. —'Tompkins' Mach., etc., Co. V.
Peter, 84 Tex. 627, 19 S. W. 860; Galveston,
etc., R. Co. v. Allen, (Civ. App. 1906) 94
S. W. 417; Baker, etc., Co. r. Kellett-Chat-
ham Mach. Co., (Civ. App. 1905) 84 S. W. 661.
West Virginia. — Cobb v. Glenn Boom, etc.,
Co., 57 W. Va. 49, 49 S. E. 1005, 110 Am.
St. Rep. 734 ; Rosendorf v. Poling, 48 W. Va.
621, 37 S. E. 555; Wells v. Michigan Mut.
L. Ins. Co., 41 W. Va. 131, 23 S. E. 527.
Wyoming.— Brown v. Grady, (1907) 92
Pac. 622.
United States.— Jonathan Mills Mfg. Co.
c. Whitchurst, 72 Fed. 496, 19 C. C. A. 130
(holding that a purchaser who has reason
to believe that the party offering a patent
for sale holds it as agent for a third person
cannot become a bona fide purchaser for
value by relying on the statements of the
suspected agent as to his authority, but in
quiry must be made of some other person
who will have a motive to tell the truth
in the interests of the principal) : Wheeler
r. Northwestern Sleigh Co., 39 Fed. 347;
Moores v. Citizens' Nat. Bank, 15 Fed. 141.
England.— Chapleo «. Brunswick Bldg.
Soc., 6 Q. B. D. 696, 50 L. J. Q. B. 872,
44 L. T. Rep. N. S. 449, 29 Wkly. Rep. 529;
Attwood p. Munnings, 7 B. ft C."278. 6 1* J.
K. B. O. S. 9, 1 M. ft R. 66, 31 Rev. Rep.
194, 14 E. C. L. lSOt Stein v. Cope. Cab. ft E.
63. See also East India Co. v. Trittori, 3
B. ft C. 280. 5 D. ft R. 214, 3 L. J. K. B.
O. 8. 24, 27 Rev. Rep. 353, 10 E. C. L. 134.
the agent acted without authority,67 or
Canada.—Nova Scotia Bank v. Richards, 33
N. Brunsw. 412 [affirmed in 26 Can. Sup. Ct.
381] ; Hickman v. Baker, 31 Nova Scotia 208.
See 40 Cent. Dig. tit. " Principal and
Agent," { 529.
No person is bound to deal with an agent,
and if he chooses to do so he must either
learn from the principal the limits of his
authority or else at his peril trust the state
ments of the agent. Mussey v. Beecher, 3
Cush. (Mass.) 511; Deffenbaugh v. Jackson
Paper Mfg. Co., 120 Mich. 242, 79 N. W. 197;
Clark v. Haupt, 109 Mioh. 212, 68 Nv W.
231; Gordeen v. Pearlman, 91 N. Y. Suppl.
420; Ilambro 17. Burnaud, [1903] 2 K, B.
399, 8 Com. Cas. 252, 72 L. J. K. B. 662,
19 T. L. R. 584, 51 Wkly. Rep. 652 [reversed
on other grounds in [1904] 2 K. B. 10, 9
Com. Cas. 251, 73 L. J. K. B. 669, 90 L. T.
Rep. N. S. 803, 20 T. L. R. 398, 52 Wkly.
Rep. 583].
Written authority. — When an agent acts
under a written authority, parties dealing
with him are bound to inform themselves
of its extent and inquire into its limitations.
Rawson v. Curtiss, 19 111. 456. See also
Weekes V. A. F. Shopleigh Hardware Co.,
23 Tex. Civ. App. 577, 57 S. W. 67. Ana
where the nature of the transactions with an
agent shows that his power must necessarily
be contained in a written document, persons
dealing with him are charged with the duty
of inquiring as to the extent of his author
ity, and can recover for no loss resulting
from their failure to discharge this duty.
Thomas GibBon Co. v. Carlisle, 3 Ohio S. &
C. PI. Dec. 27, 1 Ohio N. P. 398.
If the third person makes no inquiry, but
chooses to rely on the agent's statement, he
is charged with knowledge of the agent's
authority. Nova Scotia Bank t>. Richards,
33 N. Brunsw. 412 [affirmed in 20 Can. Sup.
Ct. 381].
First dealing with agent. — The doctrine
that a person dealing with an agent is bound
to ascertain the extent of the agent's author
ity is particularly applicable where the agent
is dealt with for the first time. In subse
quent dealings it may be assumed that the
original authority continues in force and
effect unless there is information to the con-
• trarv. Lauer Brewing Co. v. Schmidt, 24
Pa. Super. Ct. 396.
Estoppel to deny knowledge of want of au
thority. —Where the owner takes possession of
a hired slave, and one makes a demand on
him as agent of the hirer for the return of
the slave, reasonable evidence of his author
ity as agent may be required ; but if the
owner fails to require evidence of such au
thority and rests his refusal to surrender
the slave on the ground of right in himself,
he cannot afterward object, in an action on
a note given for the hire of the slave, to his
want of knowledge of the agent's authority.
McNeill v. Easley. 24 Ala. 455.
67. Colorado.— Sullivan v. Leer, 2 Colo.
App. 141, 29 Pac. 817.
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outside the scope of the authority really or apparently possessed by such agent.'8
And especially will the principal not be bound when the facts and circumstances
of the case are such as to put third persons upon inquiry as to the authority
and good faith of the agent.'9 It has been held that if the authority of an
Georgia.— Phoenix Ins. Co. v. Gray, 107
Ga. 1111,32 8. E. 948.
Louisiana. — Campbell v. Nichols, 11 Rob.
16; Allen v. Hart, 10 Rob. 55.
Nebraska.— Hartwig v. Gordon, 37 Nebr.
C57, 56 N. W. 324.
Vermont.— Hurlburt v. Kneeland, 32 Vt
316.
Canada. — Moshier v. Keenan, 31 Ont. 658;
Hays c. O'Connor, 21 U. C. Q. B. 251.
And see infra, III. E. 1.
68. Alabama.— Patterson v. Neal, 135 Ala.
'477. 33 So. 39; Cummins v. Beaumont, 68
Ala. 204.
Arkansas.— Russell v. Cady, 15 Ark. 540,
where A delivered a deed of land with a
house thereon to the wife of B, which at A's
request was not recorded, and B hired labor
to be performed upon the house, saying if
A did not pay for it he would, and there
was no evidence that A assented to the work
or that B was his agent, and it was held
that, from the terms of the contract, the
laborers must have known B had no author
ity to pleriee the credit of A, and as no act
had been done from which an agency conld
be inferred. A could not be held responsible.
California. — Davis v. Trachsler, 3 Cal.
App. 554, 86 Pac. 610.
Iowa.— Ver Veer v. Malone, 134 Iowa 653,
112 N. W. 82.
Kansas.— Bohart P. Oberne, 36 Kan. 284,
13 Pac. 388.
Kentucky. — Louisville Foundry, etc.. Co.
V. Patterson, 93 S. W. 22, 29 Ky. L. Rep. 349.
Massachusetts.— Heath v. New Bedford
Safe Deposit, etc., Co., 184 Mass. 481, 69
N. E. 215.
New York.— Reis v. Drug, etc., Club, 55
Misc. 276. 105 N. Y. Suppl. 285; Sexsmith
V. Siegel-Cooper Co., 88 N. Y. Suppl. 925.
Texas. — Galveston, etc., R. Co. r. Allen,
42 Tex. Civ. App. 576, 94 S. W. 417: Mann
r. Dublin Cotton-Oil Co., 20 Tex. Civ. App.
678. 50 S. W. 190; Taylor Mfg. Co. v. Brown,
(App. 1889) 14 8. W. 1071. See also Nash
V. Noble, (Civ. App. 1907) 102 S. W. 736.
West Virginia. — Bank l?. Ohio Valley '
Furniture Co., 57 W. Va. 625, 50 S. E. 880';
Cobb v. Glenn Boom. etc.. Co., 57 W. Va. 49,
49 S. E. 1005, 110 Am. St. Rep. 734; Rosen-
dorf v. Poling, 48 W. Va. 621, 37 S. E. 555.
United ff fates.'— Moores v. Citizens' Nat.
Bank, 15 Fed. 14L <
England.— Daniel v. Adams, Ambl. 495,
27 Eng. Reprint 322.
Canada. — Richards e. Nova Scotia Bank,
26 Can. Sup. Ct. 381 [affirming 33 N.
Brunsw. 412].
Thus where the president of a corporation
as the attorney in fact for two persons ap
plied to the board of directors for a loan
on the joint not* of his principals, submit
ting to the board a separate power of attor
ney from each principal authorizing the exe
cution of notes by him, the corporation was
chargeable with notice that the president as
such attorney in fact had no power to execute
a joint note on behalf of both his principals.
Mechanics' Bank v. Schaumburg, 38 Mo.
228.
69. California. —Hayes v. Campbell, 63 Cal.
143; Van Dnsen v. Star Quartz Min. Co.,
36 Cal. 571, 95 Am. Dec. 209.
Dakota.— See Luke v. Grigg, 4 Dak. 287,
30 N. W. 170.
Iowa.— Wolf v. Davenport, etc., R. Co., 93
Iowa 218, 61 N. W. 847.
Louisiana. — Allen v. Hart, 10 Rob. 55.
Michigan.— Clark v. Haupt, 109 Mich. 212,
68 N. \V. 231.
Mississippi. — Davis V. Henderson, 25 Miss.
549, 59 Am. Dec. 229.
Missouri. — Mechanics' Bank v. Schaum
burg, 38 Mo. 228.
New Jersey.— Perry v. Smith, 29 N. J. L.
74.
ATeto Forifc.— Huie v. Allen, 87 Hun 516,
34 N.
'Y. Suppl. 577 ; Jacoby v. Payson, 85
Hun 367, 32 N. Y. Suppl. 1032 [affirmed in
156 N. Y. 658, 50 N. E. 1118]; Schmidt c.
Garfield Nat. Bank, 64 Hun 298, 19 N. Y.
Suppl. 252 [affirmed in 138 N. Y. 631, 33
N. E. 1084]; Mull v. Ingalls, 30 Misc. 80,
62 N. Y. Suppl. 830.
Ohio- — Thomas Gibson Co. v. Carlisle, 3
Ohio S. & C. PI. Dec. 27, 1 Ohio N. P. 398.
Texas. — Taylor Mfg. Co. v. Brown, 4 Tex.
App. Civ. Cas. 5 3.
Wisconsin.— McKindly V. Dunham, 55 Wis.
515, 13 N. W. 485, 42 Am. Rep. 740, holding
that the words " agents not authorized to
collect," stamped in large legible print on
the face of a bill sent to the purchaser of
goods, will be presumed to have been observed
by such purchaser, and whether he saw them
or not were notice to him not to pay to the
agent to wliom the purchaser gave the order
for the goods.
United States. — Thurber v, Cecil Nat,
Bank, 52 Fed. 513.
,, England.— Alexander v. Mackenzie, 6 C. B.
706, 13 Jur. 346, 18 L. J. C. P. 94, 60
E. C. L. 766 ; Howard v, Braithwaite, 1 Yes.
& B. 202, 35 Eng. Reprint 79-
See 40 Cent. Dig. tit. " Principal and
Agent," § 535. And' see infra, III, E, I, a,
(n).
For example, an agent cannot lawfully act
for his principal and for himself in matters
in which they have adverse interests, and
every person dealing with an agent who ia
acting for himself as well as for his prin
cipal in such matters is put upon inquiry
as to the authority and good faith of the
agent. MooreB v. Citizens' Nat. Bank, 15
Fed. 141.
Chargeable with knowledge of facts dis
coverable upon inquiry.— Third persons deal
ing with an agent are chargeable with a
knowledge of such facts as a proper in
[II, A, 1]
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agent is absolute, inquiry as to limitations would be useless, and therefore is not
required of the third person.7" One dealing with an agent need not inquire into
the agent's authority in the ordinary course of business,71 and a person dealing with
an agent whose authority is in writing need not look beyond such writing.72 The
necessity of inquiry as to the authority of one with whom it is proposed to deal as
agent is illustrated in every sort of transaction. Thus one who makes payment
to an agent must at his peril discover whether the agent has authority to receive
payment at all,73 or to receive payment in anything but money;
71 and if a debtor,
owing money on a written security, pays it to another as the agent of the holder of
the security, he must see that the person so paid is in possession of the security, or
that he has authority or has been represented by the creditor to have authority to
receive such payment.75 And the courts are even more insistent that one dealing
with an agent shall inquire whether he has sufficient authority, when such agent
assumes to make or indorse negotiable paper.76 When the principal directs that
the agent shall contract only in writing it is of course the agent's duty so to do, and
the principal will not be bound by oral contracts of the agent,77 except when the
quiry as to the agent's powers would have
revealed to them. Cummins v. Beaumont,
68 Ala. 204; Leavens v. Thompson, 48 Hun
(N. Y.) 389, 1 N. Y. Suppl. IS [citing Ellis
V. Horrman, 90 N. Y. 400] ; Sinker r.
Lemon, 1 Tex. App. Civ. Cas. § 290; Mills
Mfg. Co. v. Whitehurst, 72 Fed. 490, 19
C. C. A. 130. See infra, II, A, 2, c.
70. YVitcher v. McPhce, 16 Colo. App. 298,
65 Pac\ 800.
71. Landis r. Shadle, 23 Pa. Co. Ct. 505.
72. Brown r. Frantum, 6 La. 39.
73. Bruen v. Kansas City Agricultural,
ete., Assoc., 40 Mo. App. 425 (holding that
where a principal demands of a third person
the beneficial results of a contract made by
his agent, a payment thereafter to the agent
by such third poison will he made at his
peril, and he will be liable to pay again
on demand of the principal) ; Bassett r.
LeUerer, 1 Hun (N. Y.) 274, 3 Thomps. & C.
671 ; Philadelphia Trust, etc., Co. r>.Roberts,
17 Phila. (PaJ 9. And see infra, II. A. 6, d.
74. Mu.lgett v. Day, 12 Cal. 139; Mathews
r. Hamilton, 23 111. 470 (holding that an
agent to collect a bond is not authorized
to take notes instead of money; Rnd that it
is for the person desiring to pay in notes
to ascertain whether the agent is expressly
authorized to take notes) ; McAlpin v. Cas-
sidv. 17 Tex. 449. And see infra, II, A, 6, d.
"fS. Georgia.— Howard v. Bice, 54 Ga. 52.
Missouri.-^ City Nat. Tank v. Goodloe-Mc-
Clelland Commission Co., 93 Mo. App. 123;
Gumming- f. Hard, 49 Mo. App. 139.
Veto Jersey.— Cox V. Cutter, 28 N. J. Eq
13.
New York.— Brewster v. Carnes, 103 N. Y.
656, 9 N. E. 323, holding that authority to
collect interest on a mortgage debt does not
authorize the agent, to receive tlie principal
debt; and it is incumbent on a debtor who
makes a payment on such debt to an agent
to see that the securities are in the agent's
possession on each occasion that payments
are made. See also Crane v. Gruenewald, 120
N. Y. 274, 24 N. E. 456. 17 Am. St. Rep. 643.
Oregon. — Rhodes v. Belchee, 36 Oreg. 141,
59 Pac. 117, 1119.
Pennsylvania. — Cowden v. Bechlar, 6 Pa.
Co. Ct. 8.
And see infra, II, A, 6, d.
Payment to one known not to have pos
session. —Where a mortgagor pays the amount
of the debt to one whom he knows has not
possession of the papers, and who undertakes
merely to procure a release from the mort
gagee, the mortgagor assumes the risk of the
release being procured in that manner. Lane
v. Duchae. 73 Wis. 046, 41 N. W. 962.
76. Michigan. — New York Iron Mine V.
Negaunee First Nat. Ban!;, 39 Mich. 644.
holding that the fact that an agent makes
negotiable paper in the name of his prin
cipal payable to himself calls for special
caution in one taking it.
Missouri.— Edwards v. Thomas, 2 Mo. App.
282.
New York.— Nixon v. Palmer, 8 N. Y. 308;
Greenwood V. Spring, 54 Barb. 375; Beach
v. Vandewater, 1 far.df. 2G5.
North Carolina. — Morgcnton Bank r. Hav,
143 N. C. 320, 55 S. E. 811.
Virginia. — Silliman v. Fredericksburg, etc.,
R. Co., 27 Grait. 119.
Enaland.— Attwood r. Munnings, 7 B. &
C. 278, 6 L. J. K. B. O. S. 9, 1 M. & R. 66,
31 Rev. Pep. 194, 14 E. C. L. 130; Fcnn v.
Itair-'son, 3 T. B. 757, 4 T. R. 177.
Canada. — I'nion Bank r. Eureka Woolen
Mfg. Co., 33 Nova Scotia 302.
And see infra. IT, A, 6. e.
Negotiable paper given for agent's services.
— One who takes a note or check purporting
to be given by a corporation to its agent
for services rendered is not bound to inquire
whether the services were rendered, for that
is an extrinsic fact peculiarly within the
knowledge of the agent, and one dealing with
an agent may take his representations
as to
any extrinsic fact which rests peculiarly
within his knowledge and which cannot
be
ascertained by a comparison of the power
■with the act done under it. Wilson
v.
Metropolitan FJ. R. Co., 14 Daly (N. Y.)
171.
77. Baring v. Peirce, 5 Watts & 8. (Pa.)
548, 40 Am. Dec. 534.
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directions were in the nature of secret or private instructions to the agent, in which
case the third person cannot be affected thereby.78 In the case of a public agent,
or of one whose authority must by law appear on the public records, all persons are
chargeable with notice of his authority, so far as it is public in its nature or publicly
recorded; 78 and when the authority is by law required to be in writing third
persons are charged with knowledge of that fact, and of the limitations upon the
agent's power contained in such writing.80
2. Authority Distinguished From Instructions — a. General Distinctions. In
legal significance an agent's authority is the sum total of the powers which his
principal has caused or permitted him to seem to possess. It is not limited to the
powers actually conferred and those to be implied as flowing therefrom, but includes
as well the apparent powers which the principal by reason of his acts or conduct is
estopped to deny.81 The instructions to the agent include not only terms of the
power which are intended to be made known to those who deal with the agent, and
a deviation from which will render ineffectual the act of the agent, but also private
instructions or directions to the agent as to the manner in which he shall execute
his commission, but which from their nature or the desire of the principal it is
manifest he does not expect the agent to disclose to persons with whom he deals.81
Between these there is a material distinction. The former are part of the agent's
authority, the latter, however they may affect the agent, can have no effect to
qualify the liability of the principal to third persons to whom they are not, and are
not intended to be, communicated.83 It is proper to receive evidence to establish
the former, or to show the knowledge of third persons as to the authority of the
agent, and any limitations thereon; 81 but the agent's apparent authority being
78. See infra, II, A, 2, b.
79. Kansas.— Lewis v. Bourbon County
Com'rs, 12 Kan. 186, holding that purchasers
of negotiable paper issued by an agent, the
nature and extent of whose authority must
by law appear upon the face of public
records, are chargeable with notice of what
ever appears upon those records.
New York.— Delafield v. Illinois, 2 Hill
159.
Ohio. — Thomas Gibson Co. v. Carlisle, 3
Ohio S. & C. Pi. Dec. 27, 1 Ohio N. P. 398.
United States. — U. S. v. Williams, 28 Fed.
Cas. No. 16,724, 1 Ware 173.
England.— Mann v. Edinburgh Northern
Tramways Co., [1893] A. C. 69, 57 J. P. 245,
62 L. J. P. C. 74, 68 L. T. Rep. N. S. 96, 1
Reports 86.
Canada. — Boyer v. Woodstock, 24 N.
Brunsw. 521.
80. Davis v. Trachsler, 3 Cal. App. 554,
86 Pac. 610; Frahm v. Metcalf, 106 Nebr.
227. 106 N. W. 227.
81. Connecticut.— Kearns v. Nickse, 80
Conn. 23, 66 AO. 779, 10 L. R. A. N. S.
1118.
Missouri. — Baker v. Kansas City, etc., R.
Co., 91 Mo. 152, 3 S. W. 486; Haubelt V.
Rea, etc., Mill Co., 77 Mo. App. 672.
Pennsylvania. — Lauer Brewing Co. V.
Schmidt, 24 Pa. Super. Ct. 396, in which
the court says that as to third persons the
liability of the principal for the acts of his
agent is measured, not merely by the au
thority actually given, but by the authority
essential to the business of the agency, and
the authority held out by the principal as
possessed by the agent, or the apparent au
thority which he permits the agent to as-
sume; that no express terms are required to
define the agent's powers; and that the rela
tion of principal and agent implies a grant
of the powers necessarily incident to the
purposes of the agency, or which by estab
lished usage may properly be employed in
carrying out those purposes.
South Dakota.— Aldrich v. Wilmarth, 3
S. D. 523, 54 N. W. 811.
Texas. — McAlpin v. Cassidy, 17 Tex. 449.
Vermont.— Griggs v. Selden, 58 Vt. 561,
5 Atl. 504.
See 40 Cent. Dig. tit. "Principal and
Agent," g 251. And see infra, II, A, 2. e.
82. Bryant v. Moore, 26 Me. 84, 45 Am.
Dec. 96; Van Santvoord v. Smith, 79 Minn.
316, 82 N. W. 642 (holding that instructions
to a general contracting agent by the prin
cipal " not to make parol contracts with
agents," not brought to the notice of the
person with whom the agent contracts, are
not binding on such person) ; Towle r.
Lcavitt, 23 N. H. 360, 55 Am. Dec. 195;
Hatch v. Taylor, 10 N. H. 538.
83. Barnes v. Downes, 2 Tex. App. Civ.
Cas. S 524, holding that where private in
structions are given to a special agent re
specting the manner of executing the agency,
and they are intended to be kept secret and
not communicated to those with whom he
may deal, they are not to be regarded as
limitations on his authority, and notwith
standing he disregards them his acts will
be valid. See also Young v. Wrigbt. 4 Wis.
144, 65 Am. Dec. 303. And see infra, II, A,
2, b.
84. Foss-Schneider Brewing Co. r. Mc
Laughlin. 5 Tnd. App. 415. 31 N. K. R3S;
Sage v. Haines, 76 Iowa 581, 41 N. W. 366;
[II, A, 1]
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proved, it is not proper to admit evidence of instructions unknown to third persons
and not intended to be communicated by the agent.84 The authority of the agent
includes not only such instructions as arc to be disclosed to third persons, but also,
in the absence of special restrictions, the powers implied from the nature of the
business,84 from custom and usage,87 or the previous course of dealing by the
principal,88 as well as power the exercise of which by the agent the principal is by
his conduct estopped to deny,89 or which he has subsequently approved and
ratified.*0
b. Secret or Private Instructions. Secret or private instructions to an agent,
however binding they may be as between the principal anil his agent, can have no
effect on a third person who deals with the agent in ignorance of the instructions
and in reliance on the apparent authority with which the principal has clothed him.'"
Shaw v. Williams, 100 N. C. 272, 6 S. E.
198.
85. Hamill p. Ashley, 11 Colo. 180, 17
Pae. 502; Hichhorn v. Bradley, 117 Iowa 130,
90 K. W. 592: Sanford v. Orient Ins. Co.,
174 Mass. 416, 54 N. E. 883, 75 Am. St.
Rep. 358; Oderkirk v. Fargo, 61 Hun (N. Y.)
418, 10 N. Y. Suppl. 220; Favill r. Perkins,
2 Silv. Sup. (N. Y.) 513, 0 N. Y. Suppl.
169.
86. Farmers', etc., Bank v. Butchers', etc.,
Bank, 10 N. Y. 125, 69 Am. Dec. 678; Moore
p. Tickle, 14 N. C. 244; Lauer Brewing Co.
v. Schmidt, 24 Pa. Super. Ct. 390. See also
supra, I, D, 1, c, (II) ; infra, II A, 2, b;II, A, 3, 4.
87. See infra, II, A, 2, d.
88. California. — Baker p. Brown, 82 Cal.
64, 22 Pac. 879.
Indiana.— Indiana, etc., R. Co. v. Adamson,
114 Ind. 282, 15 N. E. 5.
Maine.— Trundy p. Farrar, 32 Me. 225.
Missouri. — Baker P. Kansas City, etc., R.
Co., 91 Mo. 152, 3 S. W. 486; Haubelt P.
Rea, etc., Mill Co., 77 Mo. App. 672.
New York.— Farmers', etc., Bank r. Butch
ers', etc., Bank, 16 N. Y. 125, 69 Am. Dec.
678 ; Cosmopolitan Range Co. p. Midland R.
Terminal Co., 44 N. Y. App. Div. 407, 10
N. Y. Suppl. 973; Peche p. Sloane, 16 N. Y.
App. Div. 458, 45 N. Y. Suppl. 37 ; New York
Cent., etc., R. Co. v. Davis, 86 Hun 86, 34
N. Y. Suppl. 206 {affirmed in 158 X. Y. 674,
52 N. E. 1125]; Graves v. Miami Steamship
Co., 29 Misc. 645, 61 N. Y. Suppl. 115; Stie-
fel ». New York Novel tv Co., 25 Misc. 221,
55 X. Y. Suppl. 90; Briggs p. Kennett, 8
Misc. 204, 28 N. Y. Suppl. 540.
United States.— Stockton P. Watson, 101
Fed. 490, 42 C. C. A. 211.
And see supra, I, D. 1, c, (II), (c) ; I, E,
2, a, (II).
Several instances of special agency or of
employment do not prove a general agency.
Angle p. Mississippi, etc., R. Co., 9 Iowa
487.
The fact that a person received rents of
land belonging to another, and performed
certain acts relating to such land for such
other, is insufficient to establish a general
agency, Fortescue p. Makeley, 92 N. C. 56.
Two previous acts in the "presence of the
principal do not raise an inference of au
thority. Fadner p. Hibler, 26 111. App. 639.
Being allowed to act in a single instance
gives no future authority. Jaquins p. Gil
bert, (Kan. 1898) 53 Pac. 754.
89. See supra, I, E, 2, a, (n).
90. See supra, I, F.
91. Alabama.— Higman p. Carmody, 112
Ala. 207, 20 So. 480, 57 Am. St. Kcp. 33;
Rhodes Furniture Co. v. Weeden, 108 Ala.
252, 19 So. 318; Commercial F. Ins. Co. p.
Morris, 105 Ala. 408, 18 So. 34; Cawthon P.
Lusk, 97 Ala. 074. 11 So. 731.
Arkansas.-—Liddell p. Sahline, 55 Ark. 627,
17 S. W. 705; Keith p. rierschborg Optical
Co., 48 Ark. 138, 2 S. W. 777.
California. —Mabb p. Stewart, 147 Cal. 413,
81 Pac. 1073; Browning v. McXear, 145 Cal.
272, 78 Pac. 722.
Colorado.— Higgins P. Armstrong, 9 Colo.
38, 10 Pac. 232.
Georgia.— Bass Drv Goods Co. P. Granite
City Mfg. Co., 119 Ga. 124, 45 S. E. 980;
Armour P. Ross, 110 Ga. 403, 35 S. E. 787.
Illinois.— Crain v. Jacksonville First Nat.
Bonk, 114 111. 516, 2 N. E. 480; Gray p.
Merchants' Ins. Co., 113 111. App. 537;
Swisher v. Palmer, 100 111.App. 432; Chicago
Catholic Bishop v. Troup, 01 111.App. 641.
Indiana.— Cincinnati, etc., R. Co. V. Davis,
126 Ind. 99, 25 N. E. 878, 9 L. R. A. 503;
Robbins p. Magee, 70 Ind. 381; Fatman p.
Lect, 41 Ind. 133.
Iowa.—Chickering-Cbasc Bros. Co. V. Moul-
ton,' (1906) 107 N. W. 434; Fishbaugh v.
Spunaugle, 118 Iowa 337, 92 N. W. 58; Kmsa
p. Seiffert. etc.. Lumber Co., 108 Iowa 352. 79
N. W. 118; Francis p. Litchfield, 82 Iowa
720, 47 N. W. 998.
Kansas.— Aultman Thrashing, etc., Co. v.
Knoll, 71 Kan. 109, 79 Pac. 1074; Dreyfus
p. Goss, 67 Kan. 57, 72 Pac. 537; Loomis
Milling Co. v. Vawter, 8 Kan. App. 437, 57
Pac. 43.
Kentucky. — Givens P. Cord, (1898) 44
S. W. 665 - Jones v. Shelbyville F., etc., Ins.
Co., 1 Mete. 58; Shelbyville v. Shelbyville,
etc., Turnpike Co., 1 Mete. 54.
Louisiana. — Farrar p. Duncan, 29 La. Ann.
126.




Massachusetts. — Lobdoll r. Baker, 1 Mete.
193, 35 Am. Dec. 358.
Michigan.— Grand Rapids Electric Co. v.
Walsh Mfg. Co., 142 Mich. 4, 105 N. W. Ij
[US A, 2, b]
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As to third persons such secret instructions are no restriction upon the apparent
authority of a general agent, for persons dealing with an agent are, in the absence
of special proof to the contrary, presumed to know only h
is general authority,”
Austrian v. Springer, 94 Mich. 343, 54 N
.
W.
50, 34 Am. St. Rep. 350.
-
Missouri.-Cross v. Atchison, etc., R
.
Co.,
141 Mo. 132, 42 S
. W. 675; Sails v. Miller,
98 Mo. 478, 11 S
.




. Missouri Pac. R
.
Co.,
110 Mo. App. 300, 85 S
.
W. 966; Flint-Wall
ing Mfg. Co. v. Ball, 43 Mo. App. 504; Mc
Ginness v. Mitchell, 21 Mo. App. 493; Crews
p
. Garneau, 14 Mo. App. 505; Kinealy v.
Burd, 9 Mo. App. 359.
Nebraska.-Day, etc., Lumber Co. v. Rixby,
4 Nebr. (Unoff.) 154, 93 N. W. 688.
New York.-- Rathbun r. Snow, 123 N. Y.
343, 25 N. E




. Miller, 76 N. Y
. 32; Price v. Keyes, 62
N. Y. 378; Smith v. Robinson Bros. Lumber
Co., 88 Hun 148, 34 N. Y
. Suppl. 518; Clews
v
. Rielly, 53 Hun 636, 6 N
.
Y. Suppl. 640;
Kelly v. Fall Brook Coal Co., 4 Hun 261,
(37#. 183; Edwards v. Schaffer, 49 Barb.
291; Cornell v. Masten, 35 Barb. 157; John
son v
. Jones, 4 Barb. 369; Weeks v. Fox,
3 Thomps. & C




Smith 54, which held that, although by an
agent's instructions he is directed to employ
men by written agreements, parol engage
ments made by him will be binding upon the
principal, if the employee be ignorant of the
agent's instructions.




. Pl. Dec. 27, 1 Ohio N. P. 398.
Pennsylvania.-Young v. Coray, 167 Pa.
St. 617, 31 Atl. 856; Harrington v. Bron
son, 161 Pa. St. 296, 29 Atl. 30; Adams
Express Co. v. Schlessinger, 75 Pa. St. 246;
Long r. Reed, 4 Pa. Dist. 71; Rice v. Jack
son, 3 Pa. Dist. 829, 16 Pa. Co. Ct. 15.







Tennessee.— Mt. Olivet Cemetery Co. v.
Shubert, 2 Head 116.
Teacas.- Hayward Lumber Co. v. Cox, (Civ.
App. 1907) 104 S. W. 403.
West Virginia.-- Rohrbough v. U. S. Ex





Am. St. Rep. 849.
United States.—AFtna Indemnity Co. v.







. Telfener, 57 Fed. 973; Foster v. Cleveland,
etc.. R
. Co., 56 Fed. 434; Lindroth v. Litch
field, 27 Fed. 894; Scarlett r. Van Inwagen,
2
1
Fed. Cas. No. 12,437, 9 Biss. 157, 8
Reporter 673.
England.— Brocklesby r. Temperance Per






J. P. 676, 64 L. J. Ch. 433, 72 L. T. Rep.
N. S. 477, 11 Reports 159, 43 Wlkly. Rep.
606; National Bolivian Nav. Co. v. Wilson,





Edmunds r. Bushell. L. R
.
l Q. B












. 663, 7 L. T
.
Rep.
N. S. 678, 106 F. C
.
L. 663: Perry Herrick
v
. Attwood, 2 De G
.
& J. 21, 4 Jur. N. S.
101, 2
7 L. J. Ch. 121, 6 Wkly. Rep. 204,
5
9 Eng. Ch. 17, 44 Eng. Reprint 895; Page
v
. Great Northern R
. Co., Ir. 2 C. L. 228,
1
6 Wkly. Rep. 566; Neeld v. Beaufort, 5 Jur.
1123 [affirmed in 12 Cl. & F. 248, 9 Jur.
813, 8 Eng. Reprint 1399].









0 Cent. Dig. tit. “Principal and
Agent,” $ 377. - *
Subsequent limitations.—Where an agent
is vested with general authority, and such
authority is subsequently sought to be lim
ited by writing, notice o
f
such subsequent
limitation must be conveyed to third persons
having dealings with the agent. In the
absence o
f
such notice the principal is
estopped from setting up the limitation as
against a third person acting bona fide. Say
ward v. Dunsmuir, ll Brit. Col. 375.
92. Alabama, Western Union Tel. Co. v.
Heathcoat, 149 Ala. 623, 43 So. 117; Wheeler
McGuire, 86 Ala.




Arizona.-California Development Co. r.
Yuma Valley Union Land, etc., Co., 9 Ariz.
366, 84 Pac. 88.
Colorado.— Saxonia Min., etc., Co. v. Cook,
7 Colo. 569, 4 Pac. 1111.
Indiana.-Longworth v. Conwell, 2 Blackf.
469.
Iowa.- Davenport v. Peoria Mar., etc.,
Ins. Co., 17 Iowa 276. . - -
Kansas–Banks v. Everest, 35 Kan. 687,
12 Pac. 141. º




W. 190; Inglish v. Ayer, 79 Mich. 516,
44 N
.




Missouri.- Reynolds r. Chicago, etc., R
.








Nebraska-Scales v. Paine, 13 Nebr. 521,
14 N. W. 522.






5 Am. Dec. 195; Hatch r. Taylor,
10 N. H. 538.
New York.--Newman v. Lee, 87 N. Y.
App. Div. 116, 84 N
.
Y
. Suppl. 106 (holding .
that rules o
f
a stock exchange by which a
broker who is a member thereof is prohibited
from receiving a certain class o
f legitimate




him to his general agent for the
brokerage business, and cannot be received,
a
s against a client who is ignorant thereof,
to limit the agent's authority); White, 0.
Fuller, 67 Barb. 267; Graves v. Marine





115; Munn r. Commission Co., 15 Johns. 44.
Pennsylvania.-Anderson r, National
Surety Co., 196 Pa. St. 288, 46 Atl. 306;
The Turck r. Matz, 180 Pa. St. 347, 36 Atl.
861 : Loudon Sav. Fund Soc. v. Hagerstown
sav. Bank, 36 Pa. St. 408,78, Am. Dec. 390;
Landis v. Shadle, 23 Pa. Co. Ct. 505;
[II, A, 2, b]
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and have a right to assume that the principal intended him to. the usual and,appropriate means, and do the acts that belong to the particular character of
employment or that have been previously employed by such agent, irrespective,
of any private directions the principal may have thought it best to give to the
agent.” And a special agent who acts within his apparent power will bind his




c. Known Limitations. Limitations which are known to a person dealing with
a
n agent are as binding upon such person a




o fights against the principal b
y
dealing with the agent contrary thereto.”
Chouteaux v. Leech, 18 Pa. St. 224, 57 Am.
Dec. 602. * * *
South Carolina.-Merchants', etc., Nat.






S. E. 750. º
Utah.-Smith r. Droubay, 20 Utah 443,
5
8 Pac. 1112, holding that an agent for the
sale o
f goods, with private limitations and
restrictions imposed upon him by his em
ployer, must nevertheless be regarded as a
general agent a
s
to third persons with whom
he deals and who have no notice of the re
strictions on his authority; and when the
principal accepts a contract made within the
apparent scope o
f
the agent's powers, the
principal is bound by all the conditions o
f
such contract, and a failure to comply there
with will render him liable in damages.
Washington.— Hall v. Union Cent. L. Ins.
Co., 23 Wash. 610, 63 Pac. 505, 83 Am. St.





See 40 Cent. Dig. tit.
Agent,” $ 377. . "
93. Alabama.— Wheeler v. , McGuire,
Ala. 398, 5 So. 190, 2 L. R
.
A. 808.
Indiana.-American Tel., etc., Co. v. Green,
164 Ind. 849, 73 N. E. 707. - -




0 Mo. App. 332 (laying down the
doctrine thus: Those dealing with an agent
have a right to conclude that the principal
intends the agent to have and exercise those
powers and those only, which necessarily,
properly, and legitimately belong to the char
acter o
f





power); Hayner v. Churchill, 29 Mo. App.
676. -







. 44; Cox v. Albany




213: Kerslake r. Schoonmaker, 1 Hun 436,
3 Thomps. & C
. 524; Hildebrant v. Craw:
ford, 6 fans. 502: Kelly r. Fall Brook Coal
Co., 4 Hun 261, 67 Barb. 183. '' *





. 229, 55 N. W. 583. º
Pennsylvania-Watts v. Devor, l ;Grant
267. - ... .
"
Tennessee.— Ezell v. Franklin, 2 Sneed
236. -
Wisconsin.— Boothby v





. Williams, 28 Fed.
Cas. No. 16,724, 1 Ware 173. * *








; Bank, 42 Nebr. 584, 60 N. W. 896.




0 Cent. Dig. tit. “Principal and
Agent,” $ 377. And see infra, II, A, 2, d
;
II, A, 4, b.
-
94. Maine.—Bryant v. Moore, 26 Me. 84,
45 Am. Dec. 96.
Missouri.-Kinealy v. Burd, 9 Mo. App.
359.
Nebraska.- Howell v. Graff, 25 Nebr. 130,
41 N. W. 142. -
New Hampshire.--Towle v. Leavitt, 23
N. H. 360, 55 Am. Dec, 195; Hatch v. Tay
lor, 10 N. H. 538. - -
Vermont, Hurlburt, v. Kneeland, 32 Vt.
316, holding that where there is an actual
want o
f authority from the principal for the
acts o
f
his special agent, the former will
not be liable therefor; but aliter where there
is an authority for such acts, notwithstand
ing the agent has violated his private in
structions as to the mode of execution.
See 4
0 Cent. Dig. tit. “Principal and
Agent,” $ 377.
95. Georgia.-Hutson v. Prudential Ins.
Co., 122 Ga. 847, 50 S
.
F. 1000; Whitley v.









341. ^ * *
-
Indiana.-Longworth v. Conwell, 2 Blackf.





488, holding that one who is informed
by an agent that the price o
f property in
the agent's hands for sale is to be fixed b
y
the principal cannot claim that the principal
has clothed, the agent with apparent au
thority to sell for a certain price.
Iowa.- Fritz v. Chicago Grain, etc., Co.,
135. Iowa 699, 114 N. W., 193. º
Kentucky.— Seven Hills Chautauqua Co. v.
Chase Bros. Co., 81 S
.
W. 238, 26 Ky. L.
Rep. 334.
iſ issouri.-Carson v. Culver, 78. Mo. App.
-
507. - º, s , , * * *
-






697; Dietz v. Hastings City Nat.
Wºº Jersey—Gatoi º American L. Ins,
etc., Co., 33 N. J. L. 487.





. 318; Marvin v. Universal L.
Ins. Co., 85 N
. Y. 278, 39 Am. Rep. 657;
Merserau tº
.














Suppl. 1060. . . . - -
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The principal may make the authority of his agent as broad or as narrow as he will,
and any lawful limitations which he chooses to impose upon the agent's powers and
which are not in the nature of secret instructions will be as binding upon third
persons legally charged with notice of them as upon the agent himself; " and if
the original authority is a restricted and limited one, then such limitations form part
of the power itself, and third persons must know them at their peril.*' If specific
instructions are brought home to the knowledge of a third person dealing with the
agent it cannot matter whether he is a general or a special agent; in either
case his power to bind his principal will be limited by these known instruc
tions or limitations.9*
d. Custom and Usage."9 Custom and usage of the trade or business in which
the agent is engaged form part of his authority. To such custom and usage the
principal is presumed to consent, provided, however, that the evidence thereof is
clear and that such custom or usage is shown to be reasonable, uniform, and
notorious; 1 and the third person is equally presumed to understand and be guided
Durham, etc., R Co., 145 N. C. 293, 59 S. E.
50.
Pennsylvania. — Suffolk Peanut Co. v.
Luden, 32 Pa. Super, ft. 603.
South Carolina.— Tophant v. Roche, 2 Hill
307, 27 Am. Dec. 387.
Texas. — National Guarantee, etc., Co. v.
Thomas, 28 Tex. Civ. App. 379, 87 S. VV. 454.
^¥est Virginia. — Hank r. Ohio Valley
Furniture Co., 57 W. Va. 025, 50 S. E. 880;
Rosendorf P. Poling, 48 W. Va. 021, 37 S. E.
555.
United States.— Authors, etc., Assoc. v.
O'Gorman Co., 147 Fed. 016; Modern Wood
men of America v. Tevis, 117 Fed. 309, 54
C. C. A. 293; Russ p. Telfener, 57 Fed. 973;
U. S. v. Williams, 28 Fed. Cas. No. 16,724,
1 Ware 173.
England.— Jacobs v. Morris, [1901] 1 Ch.
261. 70 L. J. Ch. 183, 84 L. T. Rep. N. S. 112,
49 Wkry. Rep. 305 [affirmed in [1902] 1 Ch.
816, 71 L. J. Ch. 363, 86 L. T. Rep. N. 8.
275, 18 L. T. Rep. N. S. 384, 50 Wkly. Rep.
371].
Canada. — Aim on v. Foot, Russ. Eq. Cas.
(Nova Scotia) 1; Farrell v. Hunt, 21 U. C.
C. P. 117.
Knowledge acquired after transaction.—
Notice by the principal to the other party
to an executory contract that the agent in
making the contract had disobeyed the prin
cipal's instructions will not relieve him from
obligations wliH-h have become fixed under
the contract. Crews to. Garneau, 14 Mo. App.
505.
9fl. American Lead Pencil Co. v. Wolfe,
30 Fla. 360, 11 So. 488; Bryant v. Moore, 20
Me. 84, 45 Am. Dec. 90; Barnard v. Wheeler,
24 Me. 412; Graton, etc., Mfg. Co. v. Redel-
sheimer. 28 Wash. 370. 68 Par. 879.
97. Ktntticky. — Seven Hills Chautauqua
Co. r, C'hnse Bros. Co., 81 S. W. 238, 28 Ky.
L. Rep. 334. « '>
Maine.— Bryant Moore, 26 Me. 84, 46
Am. Dec. 96. - '. ,s > ■
Ifetc Hampshire.— Hatch v. <Taylor, 10
N. H. 638.
Tietc York.— Waldorf p. Simpson, 15 N. Y.
App. Div. 297, 44 N. Y. Suppl. 291.
Worth Carolina.— Ferguson v. Davis, etc.,
Mfg., etc., Co., 118 N. C. 940, 24 S. E. 710.
Teaas. — Trammell v. Turner, (Civ. App.
1904) 82 S. W. 325.
98. Barnard v. Wheeler, 24 Me. 412; Mar
vin v. Universal L. Ins. Co., 85 N. Y. 278,
39 Am. Rep. 057; Sandford v. Handy, 23
Wend. (N. Y.) 200; Trammell l». Turner,
(Tex. Civ. App. 1904 ) 82 S. W. 325; V. S.
v. Williams, 28 Fed. Cas. No. 16,724, 1 Ware
173.
99. See, generally, Customs and Usages,
12 Cyc. 1028.
1. Alabama.— Southern R. Co. v. Ranev,
117 Ala. 270, 23 So. 29; Cawthon v. Lush, 97
Ala. 074, 11 So. 731; Guesnard v. Louisville,
etc., R. Co., 76 Ala. 453.
Arkansas.— Meyer v. Stone, 46 Ark. 210,
55 Am. Rep. 577.
Colorado.— Gates Iron Works o. Denver
Engineering Works, 17 Colo. App. 15, 67
Pac. 173; Savage v. Pelt on, 1 Colo. App.
148, 27 Pac. 948.
Illinois.— Monson B. Kill, 144 111. 248, 33
N. E. 43; Mcintosh r. Ransom, 100 111. App.
172.
Indiana. — Gruzan r. Smith, 41 Ind. 288.
Iowa.— Ma I lor v Commission Co. V. Elwood,
120 Iowa 032, 95 N. W. 176.
Maryland. — Kraft v. Fancher, 44 Md.
204. .
Michigan.— Austrian, etc., Co. v. Springer,
94 Mich. 343, 54 N. W. 50, 34 Am. St. Rep.
350.
Minnesota.— Burchard v. Hull, 71 Minn.
430, 74 N. W. 163.
New Hampshire.— Knapp v. U. S., etc.. Ex
press Co., 55 N. H. 348.
New Jersey.— Elliott o. Bodine, 59 N. J. L.
567, 36 Atl. 1038r, r
Neic York.— Lowenstein v. Lombard, ett,
Co., 164 N. Y. 324, 58 N. E. 44; Trimble v.
New York Cent., etc, R. Co., 162 N. Y. 84,
56 N. E. 532, 48 L. R. A. 349; Talcott r.
Wabash R. Co., 159 N. Y. 461, 54 N. K. 1;
Isaacson P. New York Cent., etc., R. Co., 9*
N. V. 278, 46 Am. Rep. 142; Ellis v. Albanv
City F. Ins. Co., 50 N. Y. 402, 10 Am. R*rx
495; Newman v. Lee, 87 N. Y. App. Div.
84 N. Y. Suppl. 106; Brunner p. Piatt, 50
Misc. 671, 99 N. Y. Suppl. 526.
North CarvHna.— Moore v. Tickle, 14 N. C
244.
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by such usages restricting or limiting the power of the agent.3 Proof of such a
usage is admitted only when the agency has been first shown, and then, not to
enlarge the powers of the agent, but only to show the extent of the powers actually
conferred.3 But an agent is not within his authority in following a usage or custom
contrary to the established principles of law 4 or in contravention of the known
limitations which the principal has imposed upon the agent's authority.5
e. Apparent Scope of Authority. While as between the principal and the agent
the scope of the latter's authority is that authority which is actually conferred upon
him by his principal, which may be limited by secret instructions and restrictions,'
Ohio.— Mahler- Wolf Produce Co. v. Meyer,
26 Ohio Cir. Ct. 165.
Pennsylvania. — Williams v. Getty, 31 Pa.
St. 461, 72 Am. Dec. 757. And see Brooke c.
Hew York, etc., R. Co., 108 Pa. St. 529, 1
Atl. 206, 50 Am. Rep. 235, holding that an
agent pursuing the method in which he usu
ally transacts business for his principal may
be considered clothed with the necessary au
thority.
Sutt'th CaroKna.— Topham v. Roche, 2 Hill
307, 27 Am. Dec. 387.
Virginia.— Reese v. Bates, 94 Va. 321, 26
S. E. 863.
West Virginia. — Rohrbough v. U. S. Ex
press Co., 50 W. Va. 148, 40 S. E. 398, 88
Am. St. Rep. 849, holding that where an
agent is commissioned to do any act, noth
ing being said as to the mode of performance,
he has an implied power to perform his duties
in accordance with any recognized usage or
mode of dealing.
England.— Forget v. Baxter, [1900] A. C.
467, 09 L. J. P. C. 101, 82 L. T. Rep. N. 8.
610; Robinson v. Mollett, L. R. 7 II. L. 802,
44 L. J. C. P. 362, 33 L. T. Rep. N. S. 544
[reversing L. R. 7 C. P. 84, 41 L. J. C. P.
65, 26 L. T. Rep. N. S. 207, 20 Wkly. Rep.
644] (holding that a person who employs
a broker to transact business for him in a
market with the usages of which the prin
cipal is unacquainted gives him authority to
contract upon the footing of such usages,
provided they are only such as relate to the
mode of performing the contract and do not
change its intrinsic character) ; Duncan V.
Hill, L. R. 6 Exch. 255, 40 L. J. Exch. 137,
26 L. T. Rep. N. S. 59, 19 Wkly. Rep. 894
[reversed on other grounds in L. R. 8 Exch.
242, 42 L. J. Exch. 179, 29 L. T. Rep. N. S.
268, 21 Wklv. Rep. 7971; Dickinson v. Lil-
wall, 4 Campb. 279, 1 Stark. 128, 2 E. C. L.
67; Hodgson v. Davies, 2 Campb. 530, 11
Rev. Rep. 789; Hevworth v. Knight, 17 C. B.
N. S. 298, 10 Jur. N. S. 806, 33 L. J. C. P.
298, 112 E. C. L. 298; Graves v. Legg, 2
H. A N. 210, 3 Jur. N. S. 519, 26 L. J. Exch.
316, 5 Wklv. Rep. 597; Harker v. Edwards,
67 L. J. Q. B. 147.
Canada. — Ronne v. Montreal Ocean Steam
ship Co., 19 Nova Scotia 312.
When the power is wholly in writing it is
not to be enlarged by evidence of usage.
Delafield v. Illinois, 26 Wend. (N. Y.) 192,
2 Hill 159; Reese r, Medlock, 27 Tex. 120,
84 Am. Dec. 611; Henry v. Lane, 128 Fed.
243, 62 C. C. A. 625.
In case of special contract usage and cus
tom will not control so far as to protect
an agent from liability to his principal for
following usage, and thereby breaking his
special contract with the principal, although
so far as innocent third persons are con
cerned the contract of the agent will bind
the principal. Porter v. Heath, 2 Tex. App.
Civ. Cas. § 124.
2. White p. Fuller, 67 Barb. (N. Y.) 267;
Reese v. Bates, 94 Va. 321, 26 S. E. 865.
And see Jones v. Warner, 11 Conn. 40, hold
ing that an agent has no implied authority
contrary to the usual course of dealing in
the business in which he is employed.
8. Dellecella v. Harmonie Club, 34 Mo. App.
179.
4. Maryland.— Raisin v. Clark, 41 Md. 158,
20 Am. Rep. 66.
Massachusetts.— Farnsworth t'. Hemmer, 1
Allen 494, 79 Am. Dec. 756.
North Carolina.— Moore v. Tickle, 14 N. C.
244.
Virginia. — Reese v. Bates, 94 Va. 321, 26
S. E. 865; Ferguson v. Gooch, 94 Va. 1, 26
S. E. 397, 40 L. R. A. 234 ; Harris v. Carson,
7 Leigh 632, 30 Am. Dec. 610.
United States.— Williamson v. Richardson,
30 Fed. Cas. No. 17,754, holding that evi
dence of a custom to receive Confederate
money in payment of debts could not be re
ceived to justify such action by an agent,
since such a custom, if shown, is illegal.
England.— Robinson e. Mollett, L R. 7
H. L. 802, 44 L. J. C. P. 362, 33 L. T. Rep.
N. S. 544.
5. Florida. —American Lead Pencil Co. v.
Wolfe, 30 Fla. 300, 11 So. 488.
Massachusetts.— Day v. Holmes, 103 Mass.
300; Parsons v. Martin, 11 Gray 111; Clark
v. Van Northwick, 1 Pick. 343.
Michiqan.— Greenstine v. Borchard, 60
Mich. 434, 15 N. W. 540, 45 Am. Rep. 51;
Hutchings v. Ladd, 16 Mich. 493.
South Carolina.— Barksdale v. Brown, 1
Nott A M. 517, 9 Am. Dec. 720.
Vermont.— Catlin v. Smith, 24 Vt. 85;
Bliss v. Arnold, 8 Vt. 252, 30 Am. Dec.
407.
Wisconsin.— Osborne, etc., Co. v. Rider, 62
Wis. 235, 22 N. W. 304; Hall v. StorrS, 7
Wis. 253.
And see infra. III, A, 2, f.
6. Arkansas. — Keith v. Hersohbcrg Opti
cal Co., 48 Ark. 138, 2 S. W. 777.
Kentucky.— Forked Deer Pants Co. t>.Ship-
lev, 80 S. W. 476, 25 Kv. L. Rep. 22»9.
"Maryland.— Lister v"
.
Allen, 31 Md. 543,
100 Am. Dec. 78.
Mississippi. — Routh v. Agricultural Bank,
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•Buch instructions and restrictions do not affect third persons ignorant thereof ;' and as
between the principal1 and third persons- the mutual rights and liabilities aro governed
by the apparent scope of the agent's authority, which is that authority which the
principal has held the agent out as possessing or which he has permitted the agent
•to represent that he possesses and which the principal is estopped to deny.* The
Missouri. — New Albany Woolen Mills v.
Meyers, 43 Mo. App. 124.
New York.— Price v. Kcyes, 62 N. Y. 378;
Edwards p. Senator, 49 Barb. 291.
Pennsylvania. — De Turck P. Matz, 180 Pa.
St. 347, 30 Atl. 861; Brooke p. New York,
etc., R. Co., 108 Pa. St. 529, 1 Atl. 206, 56
Am. Rep. 235.
England.-— Neeld p. Beaufort, 5 Jur. 1123
[affirmed 1n 12 CI. & F. 248, 9 Jur. 813, 8
Eng. Reprint 1399],
7. Known limitations see supra, II, A, 2, c.
Secret instructions and restrictions see
supra, II, A; 2, b. . .' : •




Arkansas.— Liddell v. Sahline, 55 Ark. 627,
17 S. W. 705.. •
California. — Swinnerton v. Argonaut Land,
etc., Co., 112 Cal. 375, 44 Pac. 719.
Colorado.— Hagerinan r. Bates, 24 Colo.
71, 49 Pac. 139.
Florida. — • Indian River State Bank v. Hart
ford F. Ins. Co., .46 Fla. 283, 35 So. 228.
Georgia. — Louisville, etc., .R. Co. v. Tift,
100 Ga. 86, 27 S. E. 765, holding that where
a corporation holds out to the world a per
son as its general agent with ostensible au
thority to act for and bind it as such, other
persons dealing with such agent are not bound
by private limitations upon his authority, of
which they have no notice or knowledge.
Illinois.—Grand Pacific Hotel Co. v. Pinker-
ton, 217 111. 61, 75 N. E. 427 [affirming 118
111. App. 80J; Schrnoldt r. Langston, 106
111.App. 385; St. Ixmis Southwestern R. Co.
v. Elgin Condensed Milk Co., 74 111. App.
«19. i . i • . . :
Indiana.—Lake Shore, etc., R. Co. v. Foster,
104 Ind. 293, 4 X. E. 20, 54 Am. Rep. 819.
Iowa.— Fishbaugh w. Spunaugle, 118 Iowa
337, 92 N. W. 58.
Kansas.— Banks i>. Everest, 36 Kan. 687,
12 Pac. 141. See Kane v. Barstow, 42 Kan.
405, 22 Pac 588, 16 Am. St. Rep. 490.
Kentucky. — : Forked Deer Pants Co. t<.Ship-
lev, 80 S. W. 476, 25 Kv. L. Rep. 2299; Blood
I'. Herring, 01 S. W.'273, 22 Ky. L. Rep.
1725; Columbia Land, etc., Co. v. Tinsley, 60
S. W. 10,. 22 Ky. L. Rep. 1082; Cartmel p.
Unverzaught, 54 S. W. 905, 21 Ky. L. Rep.
1282.
Maryland.— Lister e. Allen, 31 Md. 543,
100 Am. Dec. 78, holding that it matters
not whether the agent was general or special
if he was held out to the world as having
the authority in question.
Massachusetts. — Rire ('. James, 193 Mass.
458, 79 X. E. 807; Garfield, etc., Coal Co. v.
Rockland-Rockport Lime Co., 184 Mass. 60,
,07 N. E. 863, '100 Am. St. Rep. 543, 61
L. R. A. 946.
, Michigan.—Antrim Iron Co. r. Anderson,
140 Mich. 702, 104 N. W. 1 319, 112 Am. St.
Rep. 434; Ryerson v. Tourcotte, 121 Mich.
78, 79 N. W. 933.; Baker p. Barnett Produce
Co., 113 Mich. 533, 71 N. W. 800; Sorrel p
.
Brewster, 1 Mich. 373.
Mississippi. — Wilcox c. Routh, 9 Sm. & M.
476.
Missouri. — Baker P. Kansas City, etc., R.
Co., 91 Mo. 152, 3 S. W. 486; Reynolds r.
Chicago, etc., R. Co., 114 Mo. App. 670, 90
S. W. 100; Phipps v. Mallory Commission
Co., 105 Mo. App. 07, 78 S. W. 1097.
Nebraska.— Piano Mfg. Co. p. Nordstrom,
03. Nebr. 123, 88 N. W. 164; Brown v. Eno,
48 Nebr. 538, 67 N. W. 434; Creighton r.
Finlayson, 46 Nebr. 457, 64 N. W. 1103;
Obern'e r. Burke, 30 Nebr. 581, 46 X. W.
838.
Now Hampshire.— Daylight Burner Co. r.
Odlin, 51 N. H. 56, 12 Am. Rep. 45.
New Jersey.— Strauss v. American Talcum
Co., 63 N. J. L. 613, 44 Atl. 031 ; Cranwell r.
Clinton Realty Co., 67 N. J. Eq. 540, 58 Atl.
1030. , . •■
New Mexico. — Western Homestead, etc.,




New York.— Waldron v. Fargo, 52 N. ¥.
App. DiT. 18, 64 N. Y. Suppl. 798 [reversed
on other grounds in 170 N. Y. 130, 62 N. E.
1077]; Cox V. Albanv Brewing Co., 2 Silv.
Sup. 590, 6 N. Y. Suppl. 841.
(Mid.— General Cartage, etc., Co. r>. Cox,
74 Ohio St. 284, 78 N. E. 371, 113 Am. St.
Rep. 959; Pullman Co. p. Willett, 27 Ohio Cir.
• Ct. 049, holding that where a person holds
out another to the public as agent, he is
bound by his acts whether he in fact be such
agent or not, and third persons dealing with
him are not required to first determine the
nature and extent of his authority.
Oregon. — Gardner v. Wiley, 46 Oreg. 96.
79 Pac. 341, holding that where defendant
permitted an employee to transact the busi
ness of selling goods as on his own acemmt
under the name of a company, holding him
out as such company, it is estopped to deny
his authority to take notes in his own name.
Or in the name of the company, for goods
Sold, and transfer the same to persons deal
ing with him without notice.
Pennsylvania.— De Turck v. Matz, ISO Pa
st. 347, 86 Atl. 861; Laurnr Brewing Co. r.
, Schmidt, 24 Pa. Super. Ct. 396; McCormick
Harvesting Maeh. Co. o. Smith. 9 Knrp
448.
Texas. — Hull v. East Line, etc., R. Co., 66
Tex. 619, 2 S. W: 831 ; McAlpln r. Ziller, 17
Tex. 508; Cadenhead Pi Rogers, (Crr. Aprt.
1900) 90 S
. W. 952; Baker p. Kellett-Cbaiham
Mach. Co., (Civ. App. 1905) 84 S. W. 661:
Osborne r. Gatewood, (Civ. App. 1903) 74
8. W. 72 (holding that a principal is equally
bound by the authority which he acrnnllv
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apparent authority so far as third persons are concerned is the real authority, and
when a third person has ascertained the apparent authority with which the principal
has clothed the agent, he is under no further obligation to inquire into the agent's
actual authority. * The authority must, however, have been actually apparent to the
third person who, in order to avail himself of rights thereunder, must have dealt
with the agent in reliance thereon, in good faith, and in the exercise of reason
able prudence,10 in which case the principal will be bound by acts of the agent
performed in the usual and customary mode of doing such business, although he
may have acted in violation of private instructions, for such acts are within the
apparent scope of his authority.11 An agent cannot, however, enlarge the actual
appears to give); Eastern Mfg. Co. v. Brehk,
32 Tex. Civ. App. 97, 73 S. W. 538.
Utah.— Smith Table Co. V. Madsen, 30
Utah -207, 84 Pac. 885; Smith v. DrOubay, 20
Utah 443, 58 Pac. 1112.
Vermont. — Winchell v. National Express
Co., 64 Vt. 15, 23 AH. 728.
Wisconsin.— Bentley v. Doggctt, 51 Wis.
224, 8 N. W. 155, 37 Am. Rep. 827; Dodge
v. McDonnell, 14 Wis. 553, holding that if
a principal holds out his agent to the world
as having a greater than his real authority,
third persons dealing with the agent under
this mistaken belief can hold the principal
to the extent of the apparent authority.
United States. — Merchants' Nat. Bank v.
State Nat. Bank, 10 Wall. 604, 19 L. ed. 1008;
Schimruelpennieh v. Bayard, 1 Pet. 264, 7
L. ed. 138; Schiffer v. Anderson, 146 Fed.
457, 76 C. C. A. 667 ; -Etna Indemnity Co. v.
Ladd. 135 Fed. 636, 68 C. C. A. 274;*Dvsart
V. Missouri, etc., R. Co., 122 Fed. 228, 58
C. C. A. 592; Whiting r. Wellington, 10
Fed. 810; Philadelphia Trust, etc., Co. t\
Philadelphia Seventh Nat. Bank, 6 Fed.
114.
England.— Montaignac F. Shitta, 15 App.
Cas. 357 (holding that where an agent under
his power of attorney possessed implied au
thority to raise money by loan for the pur
pose of carrying on the business affairs in
trusted to him, which authority under cir
cumstances of emergency must be deemed to
include power to borrow on exceptional terms
outside the ordinary course of business, the
lender was not bound to inquire whether in
the particular case the emergency had arisen
or not, but that he was entitled to recover
from the principal if he lent to the agent
bona fide and without notice that the agent
was exceeding his mandate) ; Hambro v.
Burnand, [1904] 2 K. B. 10, 9 Com. Cas. 251,
73 L. J. K. B. 669, 90 L. T. Rep. N. S. 803,
20 T. L. R. 398, 52 Wklv. Rep. 583 ; Biggs v.
Evans, r 1894] 1
L. T. Rep. N. S. 72 1
5.
B. 88. 58 .T. P. 84, 69
i . .. . , ««; Gillman v. Robinson,
C. & P. 642, R. & M. 226, 28 Rev. Rep. 79i
12 E. C. L. 364; Trickett v. Tomlinson, 13
C. B. N. S. 663, 7 L. T. Rep. N. S. 678, 106
E: C. L. 663; Waller t. Drakeford. 1 E. & B.
749, 17 Jur. 853. 22 L. J. 0- B. 274, 72
E. C. L. 749; Neeld v. Beaufort, 5 Jur. 1123
\afprmcd in 12 CI. & F. 24S. 9 Jur. 813, 8
Eng. Reprint 1399]; Brazier p. Camp, 63
L. J. Q. B. 257. 9 Reports 852; Todd n.
Robinson, R. * M. 217. 21 E. C. L. 736.
Canada.— Macnutt v. Shaffner. 34 Nova
Scotia 402; Almon p. Law, 26 Nova Scotia
340. A principal who, knowing that an agent
with a limited authority is assuming to
exercise a general authority, stands by and
permits third persons to alter their position
on the faith of the existence in fact of the
pretended authority, cannot afterward,
against such third persons, dispute its exist




Apparent authority is the authority which
an agent appears to have by reason of the
actual authority which he has. Brown p.
Eno, 48 Nebr. 538, 67 N. W. 434 ; Creighton
v. Finlayson, 46 Nebr. 457, 64 N. W. 1103.
• Agency by estoppel see supra, I, E, 2.
9. Montgomery Furniture Co. p. Hardaway,
104 Ala. 100, 10 So. 29; Banks v. Everest,
35 Kan. 687, 12 Pac. 141 ; Bank of Commerce
v. Cohen, 4 Silv. Sup. JN. Y',) 283, 7 N. Y.
Suppl. 186 (holding that where in an action
on a note indorsed " C, Agt. f6r " defend
ant, it appealed that C was defendant's hus
band, that he transacted all her business, had
full authority to indorse notes for her in her
business, and had indorsed notes for the
maker of the note in suit, the indorsee of
such note is not chargeable with constructive
notice that it was an accommodation note
which defendant's, agent had no authority to
indorse) ; Weeks V. Fox, 3 Thorn ps. 4 C.
(N. Y.) 354; Brooke p. New York, etc., R.
Co., 108 Pa. St. 529, 1 Atl. 206, 56 Am. Rep.
235; Williams l\ Getty, 31 Pa. St. 461, 72
Am. Dec. 757.
10. Alabama.— Patterson P. Neal, 135 Ala.
477, 33 So. 39; Singer Mfg. Co. p. McLean,
105 Ala. 316, 16 So. 912; Gibson o. Snow
Hardware Co., 94 Ala. 340, 10 So. 304.
Missouri. — McGraw P. O'Neil, 123 Mo. App.
691, 101 S. W. 132.
Nebraska.— Hastings First Nat. Bank P.
aimers', etc., Bank, 56 Nebr.; 149, 76 N. W.
in






Texas.— Rail r. Citv Nat. Bank, 3 Tex.
Civ. App. 557, 22 S. W* 865.
11. Arkansas.— Liddcll !'. Sahline, 55 Ark.
627, 17 S. W. 705; Keith v. Hcrschberg Opti
cal Co., 48 Ark. 138. 2 S. W. 777.
Colorado.— Little Pittsburg Consol. Min.
Co. r. Little Chief Consol. Min. Co., 1 1 Colo.
223, 17 Pac. 700. 7 Am. St. Rep. 220; Mer
chants' Ins. Co. r. New Mexico Lumber Co.,
10 Colo. App. 223. 51 Pac, 174..
Illinois — M'rhisran Southern, etc., R. Co. v.
Dav. 20 111. 375. 71 Am. Dec. 278; Chicago
Catholic Bishop r. Troup, 61 III. App. 641.
[II, A, 2, e]
1334 [31 Cyc.] PRINCIPAL. A. WD AGEWTº by his own acts without some measure of assent or acquiescence on thepart of is principal, whose rights and liabilities as to third persons are not
affected by any apparent authority which his agent has conferred upon himself
simply by his own representations, express or implied.” Although these rule:
are firmly established, their application to particular cases is extremely difficult.
Indiana.- Cincinnati, etc., R. Co. v. Davis,
126 Ind. 99, 25 N. E. 878, 9 L. R. A. 503;
Manning r. Gasharie, 27 Ind. 399.
Iowa.-- Fishbaugh v. Spunaugle, 118 Iowa
337, 92 N. W. 58.
Kansas.-Atlantic, etc., R. Co. v. Reisner,
18 Kan. 458.
Kentucky.— Jones v. Shelbyville F., etc.,
Ins. Co., I Metc., 58; Shelbyville v. Shelby.
ville, etc., Turnpike Co., 1 Metc. 54.
Louisiana.- Forman v. Walker, 4 La. Ann.
409; Bergerot v. Farish, 9 Rob. 346; Arayo
v. Currel, l La. 528, 20 Am. Dec. 286.
Maine.— Greene v. Nash, 85 Me. 148, 26
Atl. 1114; Johnson v. Wingate, 29 Me. 404.
2
Maryland.— Kraft v. Fancher, 44 Md.
04.
Massachusetts-Mussey v. Beecher, 3 Cush.5ll; Lobdell v. Baker, l Metc. 193, 35 Am.
Dec. 358.
..ºniºn—
Howry v. Eppinger, 34 Mich.
Mississippi-Potter v. Springfield Millin
Co., 75 Miss. 532, 23 So. 259; Planters' Ban
t. Cameron, 3 Sm. & M. 609. -
Missouri.-Hackett v. Van Frank, 105 Mo.
App. 384, 79 S. W. 1013; Edwards v. Home
Ins. Co., 100 Mo. App. 695, 73 S. W. 881.
..




W. 478; Day, etc., Lumber Co. v.º 4 Nebr. (Unoff.) 154, 93 N. W.8.
New Hampshire.— Kna
ress Co., 55 N. H
. 348;
. H. 538. -
New Merico.—Western Homestead, etc., Co.
tº
,




47 Pac. 721. -























Newman v. Lee, 87 N
.
Y




. Suppl. 106; Edwards v. Schaffer, 49
Barb. 291; Milburn v. Belloni, 34 Barb. 607;
Benesch r. John Hancock Mut. L. Ins. Co.,
1
6 Daly 394, 11 N
.
Y
. Suppl. 714; Sandford
v
. Handy, 23 Wend. 260.
...North Dakota.--Dowagiac Mfg. Co. v. Hel
lekson, 13 N. D
. 257, 100 N. W. 717. -
Oregon.--Pacific Biscuit Co. v. Dugger, 40
Oreg. 362, 6
7 Pac. 32. -
Pennsylvania-De Turck r, Matz, 180 Pa.
St. 347, 36 Atl. 861; Jackson r. Emmens, 119
Pa. St. 356, 13 Atl. 210; Brooke r. New
York, etc., R
. Co., 108 Pa. S
t. 529, 1 Atl. 206,
5
8 Am. Rep. 235; Williams v. Getty, 31 Pa.
St. 461, 72. Am. Dec. 757; The Portland v.
Lewis, 2 Serg. & R., 197, holding that a
clerk is an agent, and whatever he does in
the line o
f
his business binds his employers.
Tennessee.— Mt. Olivet Cemetery Co. v.
Shubert, 2 Head 116.
-




W. 110; Clarkson v. Reinhartz,
r. U
. S., etc., Ex
atch v. Taylor, 10
(Civ. App. 1902) 70 S
.
W. 111; Strozier v.
Lewey, 3 Tex. App. Civ. Cas. $ 129; Barnes
v
. Downes, 2 Tex. App. Civ. Cas. $ 524.
Utah.--Smith v. Droubay, 20 Utah 443, 58
Pac. 1112.
Vermont.— Linsley v. Lovely, 26 Vt. 123.
Wisconsin.-Ames v. D
. J. Murray Mfg.
Co., 114 Wis. 85, 89 N
.
W. 836.
United States.—Aetna Indemnity Co. v.










Williams, 28 Fed. Cas. No. 16,724, 1 Ware
173.
Canada.- Manufacturers’ Acc. Ins. Co. v.
Pudsey, 27 Can. Sup. Ct. 374 [affirming 29
Nova Scotia 124]; littii, s v. Adams, 12
Manitoba 118; Ronne v. Montreal Ocean
Steamship Co., 19 Nova Scotia 312.
12. Alabama.- Birmingham Mineral R
.
Co. v. Tennessee Coal Iron, etc., R. Co., 127
Ala. 137, 28 So. 679; Wheeler v. McGuire,
86 Ala. 398, 5 So. 190, 2 L. R
.
A. 808; Van
Eppes v. Smith, 21 Ala. 317.
California.-Mitrovitch v. Fresno Fruit
Packing Co., 123 Cal. 379, 55 Pac. 1064.
Indiana.- Lucas v. Rader, 29 Ind. App.
287, 64 N. E
.
488.
Minnesota.-See Humphrey v. Havens, 12
Minn. 298, holding that persons relying on
the previous action o
f
the agent as evidence
o
f
his authority must on their own responsi
bility ascertain the nature and extent of the
previous employment.
Missouri.-McGraw v. O'Neil, 123 Mo. App.
691, 101 S
. W. 132.
New York.-- Rathbun v. Snow, 123 N. Y.
343, 25 N. E
. 379, 10 L. R
.
A. 355; Edwards








ford v. Menier, 107 N. Y. 490, 14 N. E. 438;
Mechanics' Bank v. New York, etc., R. Co.,
1
3 N. Y












Figueira v. Lerner, 52 N
.
Y





. Suppl. 293; Sage r. Shepard, etc.,
Lumber Co., 4 N
.
Y















Teacas.--Tompkins Machinery, etc., Co. v.









W. Va. 430, 26 S. E
.
516.
Wisconsin.— Bartlett v. L. Bartlett, etc.,
Co., 116 Wis. 450, 93 N. W. 473, holding
that a clerk cannot bind his employer by as
suming to have authority.
England.— Hambro r. Barnard, [1903] 2
K. B. 399, 8 Com. Cas. 252, 72 L. J. K. B.
662, 89 L. T






1 Wkly. Rep. 652; Wright v. Glyn, [1902.]
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The liability of the principal is determined in any particular case, however, not
merely by what was the apparent authority of the agent, but by what authority the
third person, exercising reasonable care and prudence, was justified in believing
that the principal had under the circumstances conferred upon his agent."
3. Express and Implied Authority. In its nature the authority of an agent to
act after his appointment, like the original appointment itself,14 is either express or
implied.15 Even when the appointment of an agent has been expressly made,
much of his resulting authority may be left to be implied,1* and, indeed, an agent
acting under the most detailed power of attorney almost invariably has at least a
limited implied or incidental authority as to some details inevitably omitted in
drawing the power of attorney.17 Especially in the case of a general agent much
must of necessity be left to his discretion and judgment as he is confronted with
circumstances not foreseen when he was appointed, but requiring to be met in his
best judgment so as to effect the principal's purpose.1' And extraordinary emer
gencies may arise in which a person who is an agent may from the very necessities
of the case be justified in assuming extraordinary powers.18 When the authority
is expressly conferred in writing the power of the agent is of course confined to the
13. Illinois.— Swisher v. Palmer, 106 111.
App. 432.
Indiana. — Lake Shore, etc., R. Co. v. Fos
ter, 104 Ind. 293, 4 N. K. 20, 54 Am. Rep.
319.
Iowa.—Grant v. Humerick, (1903) 94 N. W.
510.
Miehiqan.*— Scheibeck v. Van Derbeck, 122
Mich. 29, 80 N. W. 880.
Missouri. — St. Louis Gunning Advertising
Go. v. Wanamaker, 115 Mo. App. 270, 90 S. W.
737.
Nebraska.— Harrison Nat. Bank v. Austin, '
65 Nebr. 632, 91 N. W. 540, 101 Am. St. Rep.
639, 59 L. R. A. 294; Faulkner v. Simms,
(1902) 89 N. W. 171; Holt t>.Schneider, 67
Nebr. 523, 77 N. Y. 1080; Thompson v. Shel-
ton, 49 Nebr. 644, 68 N. W. 1055; Johnston
r. Milwaukee, etc., Inv. Co., 46 Nebr. 480, 04
N. W. 1100; Lebanon Sav. Bank v. Blanke, 2
Nebr. (Unoff.) 403, 89 N. W. 169; Harrison
Nat. Bank p. Williams, 2 Nebr. (Unoff.) 400,
89 N. W. 245.
Neto York.— Johnson v. Jones, 4 Barb. 369.
Ohio.— General Cartage, etc., Co. v. Cox, 74
Ohio St. 284, 78 N. E. 371, 113 Am. St. Rep.
959; Harbison v. Iliff, 10 Ohio S. ft C. PI.
Dec. 58, 8 Ohio N. P. 392.
South Carolina — Welch v. Clifton Mfg. Co.,
55 S. C. 568, 33 S. E. 739.
South Dakota.— Aldrich e. Wilmarth, 3
S. D. 523, 54 N. W. 811.
Texas. — Baker t>. Kellett-Chatham Mach.
Co., (Civ. App. 1905) 84 S. W. 661.
Vermont.— Griggs V. Selden, 68 Vt. 561, 5
Atl. 504; Kingsley r. FitU, 51 Vt. 414, hold
ing that the scope of an agency is to be deter
mined not alone from what the principal may
have told the agent to do, but from what he
knows, or in the exercise of ordinary care
and prudence ought to know, the agent is
doing in the transaction. - ;
United States.— Jenkins, etc., Co. t>.Alpena
Portland Cement Co., 147 Fed. 641, 77 C. C. A.
625.
England.— Gillman v. Robinson, 1 C. 4 P.
642, R. ft M. 226, 28 Rev. Rep. 795, 12 E. C. L.
364; Smith v. McGirire, 3 H. ft N. 554, 27
L. J, Exch. 465, 6 Wkly. Rep. 726; Todd i>.
Robinson, R. ft M. 217, 21 E. C. L. 730.
14. See supra, 1, D, 1, c, (II).
15. Luckie v. Johnston, 89 Ga. 321, 15
S. E. 459 ; Miller v. New Orleans Canal, etc.,
Co., 8 Rob. (La.) 236; Trundy ». Farrar, 32
Me. 225; St. Louis Gunning Advertising Co.
v. Wanamaker, 115 Mo. App. 270, 90 S. W.
737; Sayward v. Dunsmuir, 11 Brit. Col. 375.
And see infra, II, B, 1.
16. Alabama.— Union Refining Co. v. Bar
ton, 77 Ala. 148.
Massachusetts.— Hilliard v. Weeks, 173
Mass. 304, 53 N. E. 818.
Missouri. — State t>.Gates, 67 Mo. 139.
Washington. —-Holt Mfg. Co. v. Dunnigan,
22 Wash. 134, 60 Pac. 128.
England.— Howard f. Baillie, 2 H. Bl. 618,
3 Rev. Rep. 531.
17. California. — Rothschild v. Swope, 116
Cal. 670, 48 Pac. 911; Hastings v. Halleck,
13 Cal. 203.
Louisiana.—Sentell v. Kennedy, 29 La. Ann.
679.
Missouri. — State v. Gates, 67 Mo. 139.
A'cifl York.— Sheffield v. Smith, 8 Misc. 43,
28 N. Y. Suppl. 517; Grillenberger v. Spen
cer, 7 Misc. 601, 27 N. Y. Suppl. 864.
Texas. — Sullivan v. Miller, 86 Tex. 677, 26
S. W. 935 [reversing (Civ. App. 1894) 24
S. W. 819]; Miller v. Sullivan, 14 Tex. Civ.
App. 112, 33 S. W. 695, 35 S. W. 1084, 37
S. W. 778; Franklin t>.Piper, 5 Tex. Civ. App. i
253, 23 S. W. 942.'
Wisoonsin.— Gee v. Bolton, 17 Wis. 604.
United States.— Le Roy v. Beard, 8 How.
451, 12 L. ed. 1151.
18. Dunwoody v. Saunders, 50 Fla. 202,
39 So. 965, holding that it is error to charge
that a general agent of the charterer of a
barge has no authority to enlarge the usual
contract of bailment so as to make his prin
cipal an insurer of the barge during the term,
if the barge be needed in his principal's busi
ness and can be had on no other conditions.
And see infra, II, A, 4, b.
10. Williams p. Shackelford, 16 Ala. 318
[citing Story Agency, { 141).
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limits thus marked out; 29 and tliird persons having notice that they are dealing
with an agent must inform themselves of the extent and limitations of his author
ity.21 The principal too is presumed to have put into the express power all the
limitations he cares to have made public, and third persons are not bound to look
beyond such power for other restrictions on the agent's authority.22 But when
it is implied, and in so far as it is implied, the power of the agent must be determined
from no one fact alone, but from all the facts and circumstances for which the
principal is responsible.23 This .is so even when the authority is express and in
writing, if it appears that the principal has by his acts or conduct justified third
persons in believing that he has given the agent larger powers than those enumer
ated in the writing.24 Even as to persons who know that the agent has a written
power the principal may orally, or by his acts or conduct, expand the power of the
agent beyond the limits specified in the writing.25 The extent of the agent's
authority, like his original appointment, is often to be implied from the previous
course of dealing of the principal, or from his conduct under circumstances working
against him an equitable estoppel.20 And whether the agency is implied from the
20. Massachusetts.— Mussey V. Beecber, 3
Cush. 511.
Pennsylvania.—Getty !'. Pennsylvania Inst.,
194 Pa. St. 671, 45 Atl. 333;
South Carolina.— Stoddard V. Mcllwain, 7
Rich. 525. ■■'
Wisconsin.— Long v. Fuller, 21 Wis. 121.'
United States. — Henry v. Lane, 128 Fed.
243, 02 C. C. A. 625 (holding that where an
agency is created by a written instrument, the
nature and extent of the agent's authority
are measured by the terms of such instrument,
and he cannot bind his principal beyond their
plain import) ; Chauche v. Pare, 75 Fed. 283,
21 C. C. A. 329. 1
This is especially true where the authority
is required by-law to be in writing. — Da Vis
t\ Trachsler, 3 Cal. App. 554, 86 Pac. 610;
Frahm v. Metcalf, 75 Nebr. 241, 100 N. W.
227.
Effect of conferring express authority.—
The very purpose of a written power is to pre
scribe and publish the limits within which
the agent shall act, so as not to leave him to
the uncertainty of memory, and those who
deal with him to the risk of misrepresentation
or misconception as to the extent of his au
thority. To confer express is to withhold
implied authority. Olaflin v. Continental Jer
sey Works. 85 G*. 27, 11 S. E. 721.
21. Alabama.— Cummins p. Beaumont, 68
Ala. 204. • ■■
California. — Quav v. Presidio, etc., R. Co.,
82 Cal. 1, 22 Pac. 925: Davis t'. Trachsler, 3
Cal. App. 554, 86 Pac. 610.
Illinois. — Rawson r. Curtiss, 10 111. 456.
Nebraska.—Frahm r. Metcalf, 75 Nebr. 241,
106 N. W. 227.
Vew York.— Michael v. Eley, 61 Hun 180,
15 N. Y. Suppl. 890; Sanford V. Handv, 23
Wend. 260.
Texas. — Griffith v. Morrison, 58 Tex. 4V
(holding that a grantee in a deed executed
under a power of attorney is charged with no
tice that the power of attorney gave no au
thority to give a deed with covenants) : Chai-
son r.
"
Beanchamp, 12 Tex!. Civ. App. 109, 34
S. W. 303.
Tiratnia. — Rtainbaek v. Read, 11 Gratt.
281, 62 Am. Dec. 648.
Canada. —Ellis v.Halifax, 29 Nova Scotia 90.
22. Brown v. Frantum, 0 La. 39; Edwards
f. Thomas, 66 Mo. 408 ; Pluninier v. Buck, 10
Nebr. 322, 20 N. W. 342; Read V. Abbott, 45
N. J. L. 303; Lyle v. Addicks, 02 N. J. Eq.
123, 49 Atl. 1121.
23. See Merchants' Ins. Co. t;. New Mexico
Lumber Co., 10 Colo. App. 223, 51 Pac. 174;
Miller V. New Orleans Canal, etc., Co., 8 Rob.
(La.) 230; Drohan v. Merrill, etc., Lumber
Co., 75 Minn. 251, 77 N. W. 957; Holt r.
Schneider, 57 Nebr. 523, 77 N. W. 1086.
24. Rawson v. Curtiss, 19 111. 450; Cruzan
!'. Smith, 41 Ind. 288 (holding that if a prin
cipal puts his agent in a condition to impose
upon innocent third persons, the principal will
be bound bv his dealings with persons igno
rant of such limitations) ; Phipps v. Mallorv
Commission Co., 105 Mo. App. 07, 78 S. W.
1097; Dowagiac Mfg. Co. v. Hellekson, 13
N. D. 257, 100 N. W. 717.
25. Dayton e. Nell, 43 Minn. 246. 45 N. W.
231: Webster v. Harris, 10 Ohio 490; Duncan
0. Hartman, 143 Pa. St. 595, 22 Atl. 1099, 24
Am. St. Rep. 570, 149 Pa. St. 114, 24 Atl. 190
(holding that the previous course of dealing
of the principal may amount to an enlarge
ment of the agent's express power) ; Brush-
Swan Electric Light Co. p. Brush Electric Co.,
41 Fed. 163 j Philadelphia Trust, etc.. Co. P.
Seventh Nat. Bank, 6 Fed. 114. But see
Spofford v. Hobbs, 29 Me. 148, 48 Am. Dec
521. Compare Allis v. Goldsmith. 22 Minn.
123, where verbal directions to convey and
sefl were held to be insufficient to authori**
the conveyance.
26. A labama.— Powell r. Henry, 27 Ala.
612; Fisher v. Campbell, 9 Port. 210.
Colorado.— Winch v. Edmunds. 34 Colo.
359, 83 Pac. 032: Merchants' Ins; Co. r. New-
Mexico Lumber Co., 10 Colo. App. 223, 51 Pac
174.
Iowa.— Tidrick r. Rice. 13 Iowa 214.
ifissouri.— Haubelt v. Rea, etc., Mill Co.,
77 Mo. App. 672.
New York.— Lippitt »'. St. Louis Dressed
Beef, etc., Co., 27 Misc. 222, 57 N. Y. SuppL
747.
Kouth Carolina.— Welch r. CHfton Mfg. Co.,
55 S. C. 568, 33 S. E. 739.
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silence or acquiescence of the principal, or from his general habits and course of
dealing, its scope is deemed to be limited to acts of a like nature; and if the agency
is special it is to be limited to that particular business and the particular instructions
given.27 The authority must be implied from the nature and needs of the business
or the conduct of the principal, and not from mere argument or the convenience
or propriety of the possession of such power by the agent;28 and an agent has no
implied power to dp acts that are unusual, extraordinary, or unnecessary, however
advantageous to the principal's interests the agent may believe them to be. For
such acts he should first secure special authority from the principal.28 Implied
authority is limited to the purposes for which the agency was created and to the
acts and duties ordinarily intrusted to such an agent;30 and it is also limited by
the usual course of dealing in the business in which he is employed.31 An agent
United States.— Stockton r. Watson, 101
Fed. 490, 42 C. C. A. 211.
And see supra, I, D, 1, c, (n) ; I, E.
27. Alabama.— Moore v. Ensley, 112 Ala.
220, 20 So. 744; Singer Mfg. Co. v. McLean,
105 Ala. 316, lfi So. 912.
'
California. — Mitrovich v. Fresno Fruit
Packing Co., 123 Cal. 379, 55 Pac. 1064.
Illinois.— Cowan v. Curran, 216 111.598, 75
N. E. 322.
lovta.— Elder v. Stuart, 85 Iowa 690, 52
N. W. 660.
Michigan.— Hammond v. Michigan State
Bank, Walk. 214.'
Mississippi.— King p. Levy, (1892) 13 So.
282; Gilchrist v. Pearson, 70 Miss. 351, 12
So. 333.
Missouri. — Barcns r. Hannibal, etc., Plank-
road Co., 26 Mo. 102 ; Grand Ave. Hotel Co. V.
Friedman, 83 Mo. App. 401.
Xew Jersey.— Slingerland v. East Jersey
Water Co., 58 N. J. L. 411, 33 Atl. 843;
Brockway V. Mullin, 46 N. J. L. 448, 50 Am.
Bep. 442.
rieie York.— Kipp r. East Eiver Electric
Light Co., 19 N. Y. Suppl. 387; Coykendall V.
Eaton. 40 How. Pr. 266.
Pennsylvania. — Hagerstown Bank v. Lou
don Sav. Fund Soc, 3 Grant 13i> [reirerscd
on other grounds in 36 Pa. St. 408, 78 Am
Dec. 390] ; Kentucky Bank v. Schuylkill Bank,
1 Pars. En. Cas. 180.
Texas.— Conner r. Littlefield, 79 Tex. 76,
15 S. W. 217; McAlpin r. Cassidy, 17 Tex.
449.
Utah.— Movie v. Congregational Soc., 16
T'tah 60, 50 Pac. 806.
Term on f.— Briggs r. Taylor, 35 Vt. 57.
Virginia. — Ferguson r. Hooch, 94 Va. 1, 26
P. E/397. 40 L. B. A. 234.
United States. — Walrath v. Champion Min.
Co., 63 Fed. 552; Mereicr v. Lachenmever, 17
Fed. Cas. No. 9.455, 8 Phila. (Pa.) 152.
England.— Formnn r. The Liddesdale,
riOOO] A. C. 190, 9 Aspin. 45. 09 L. .T. P. C.
44. 82 L. T. Rep. N. S. 331 ; Graves v. Mas
ters. Cab. & E. 73.
28. Delaware.— Geylin r. De Yillernl, '2
Houst. 311, holding that the measure and
scope of an agent's authority when not' specifi
cally or expressly defined must be ascertained
bv the nature, necessity, and requirements of





JVcW York.—Holloway v. Stephens, 2 Thomps.
& C. 562; Miner v. Edison Electric Illuminat
ing Co., 22 Misc. 543, 50 N. Y. Suppl. 218
[affirmed in 20 Misc. 712, 56 N. i". Suppl.
801].
Forth Carolina. — Daniel t\ Atlantic Coast
Line R. Co., 136 N. C. 517, 48 S. E. 816, 67
L. R. A. 455. J'
Pennsylvania. — Williams v. Getty, 31 Pa.
St. 461, 72 Am. Dec. 757; Beal r. Adam?
Express Co., 13 Pa. Super. Ct. 143.
South Carolina — Pcav r. Seigler, 48 S. C.
496, 26 S. E. 885, 50 Am. St. Rep. 731.
Texas. — McAlpin r. Cassidy, 17 Tex. 449.
Washington. — ; Gregory c. Loose, 19 Wash.
599, 54 Pac. 33.
29. Illinois.— Peter Schoenhofen Brewing
Co. v. Wengler, 57 111. App. 184.
Louisiana.— Spears f. Turpin, 9 Rob. 293 :
Richard v. Bird, 4 La- 305. .
'
Maine.— Hazeltine i\ Miller, 44 Me. 177.
Mississippi. — -ling v. Lew, (1892) 13' So.
282.
Missouri. — St. Louis Gunning Advertising
Co. v. Wanamaker, 115 Mo. App. 270, 90 S. VV.
737.
Xew York — Hogan r. O'Brien, 29 N. T.
App. Div. 59, 51 N. Y. Suppl. 530; Forsbcrg
r. Orange Judd Co., 5 N. Y. St. 891.
30. Alabama.— Wheeler v. McGuire, 86
Ala. 398, 5 So. 190, 2 L. R. A- 808.
Georgia. — Wikle v. LouiBville, etc., R. Co.,
116 Ga. 309, 42 S. E. 525. •
Maryland. — Pennsvlvania, etc., Steam Nav.
Co. v. Dandridge, 8 Gill & J. 248, 29 Am. Dec.
543.
New York.— Matter of Bauer, 68 N. Y. App.
Div. 212, 72 N. Y. Suppl. 439, 74 N. Y. Suppl.
155.
Pennsi/lvania.— Clark v. Lehigh Valley R.
Co:, 24 Pa. Super. Ct. 609; Patterson v. Con
solidated Traction Co.. j Pa. Dwt. 362.
South Carolina.— Dav r. Pickens County,
53 S. C. 46, 30 S. E. 681.
Washington.— Sweenev r. .-Etna Indemnity
Co., 34 Wash. 120, 74 Pac. 1057; Gregory t.
Loose. 19 Wash. 599, 54 Pac. 33.
United States. — Wheeler V. Northwestern
Sleigh Co., 39 Fed. 347.
England.— Deverell r. Bolton, 18 Ves, 'Jr.
505. 34 Eng. Reprint 400.
Canada. — Bover v. Woodstock, 6 Can: L. T.
Oec. Notes 493.'
31. Jones v. Warner. 11 Conn. 40; Peter
Schoenhofen Brewing Co. r. Wengler. 57 111.
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has no implied authority to do what the principal himself is not authorized
to do.32
4. General and Special Authority — a. In General. While the courts have
very often defined and distinguished general and special agents,38 the great trouble
App. 184, holding that an agent authorized
merely to solicit customers and take orders
for beer manufactured by his principal and
collect bills is without implied authority to
fit up saloons for the purchasers of the beer to
sell it in.
32. Gambill v. Fuqua, 148 Ala. 448, 42 So.
735. as, for example, authority to make an
arrest without a warrant.
33. See the following cases:
Alabama.—British, etc., Mortg. Co. P. Cody,
135 Ala. 622, 33 So. 832; Birmingham Min
eral R. Co. p. Tennessee Coal, etc., Co., 127
Ala. 137, 28 So. 679; Singer Mfg. Co. v.
McLean, 105 Ala. 316, 16 So. 012; Syndicate
Ins. Co. P. Catchings, 104 Ala. 176, 16 So.
46; Gibson V. J. Snow Hirdware Co., 94 Ala.
346, 10 So. 304; Johnson t'. Alabama Gas,
etc., Co., 90 Ala. 505, 8 So. 101 ; Wheeler v.
McGuire, 86 Ala. 398, 5 So. 190, 2 L. R. A.
808 ; Burks p. Hubbard, 09 Ala. 379 ; Wood v.
McCain, 7 Ala. 800, 42 Am. Dec. 612.
Arkansas.— Keith P. Herschberg Optical
Co., 48 Ark. 138, 2 S. W. 777.
California. — Billings P. Morrow, 7 Cal. 171,
68 Am. Dec. 235; Davis v. Trachsler, 3 Cal.
App. 554, 86 Pac. 610.
Colorado.— Great Western Min. Co. V.
Woodmas of Alston Min. Co., 12 Colo. 46, 20
Pac. 771, 13 Am. St. Rep. 204; Higgins P.
Armstrong, 9 Colo. 38, 10 Pac. 232; Little
Pittsburg Consol. Min. Co. V. Little Chief
Consol. Min. Co., 11 Colo. 223, 17 Pac. 760, 7
Am. St. Rep. 226; Mcintosh-Huntington Co.
p. Rice, 13 Colo. App. 393, 58 Pac. 358;
Savage p. Pelton, 1 Colo. App. 148, 27 Pac.
948.
Georgia. — Columbus Show Case Co. v.
Brinson, 128 Ga. 487, 57 S. E. 871; Macon
First Nat. Bank v. Nelson, 38 Ga. 391, 95
Am. Dec. 400.
Illinois.—Union Stockyard, etc., Co. v. Mal-
lory, etc., Co., 157 III. 554, 41 N. K. 888, 48
Am. St. Rep. 341 ; Crain v. Jacksonville First
Nat. Bank, 114 111. 516, 2 N. E. 48S; Halla-
day v. Underwood, 90 111.App. 130; St. Louis
Southwestern R. Co. T. Elgin Condensed Milk
Co.. 74 111.App. 619.
Indiana.— Rich v. Johnson, 61 Ind. 246;
Berry v. Anderson, 22 Ind. 36; Longworth P.
Conwell, 2 Blackf. 469; Kingan t\ Silvers, 13
Ind. App. 80, 37 N. E. 413; Springfield En
gine, etc., Co. v. Kennedy, 7 Ind. App. 502,
34 N. E. 856.
Iowa.— Conneautsville First Nat. Bank p.
Robiuson, 105 Iowa 463, 75 N. W. 334;
Sawin p. Union Bldg., etc., Assoc., 95 Iowa
477. 64 N. W. 401; Siebold v. Davis, 67 Iowa
560, 25 N. W. 778.
Kansas.— Bohart p. Oberne, 36 Kan. 284,
13 Pac. 388; Atlantic, etc., R. Co. v. Reisner,
18 Kan. 458.
Kentucky. — Baldwin P. Tucker, 112 Ky.
282; 65 S. W. 841, 23 Ky. L. Rep. 1538, 57
L. R.- A. 451 ; Godshaw v. Struck, 109 Ky.
285, 58 S. W. 781, 22 Ky. L. Rep. 820, 51
L. It. A. 668.
Louisiana. — Brown v. Frantum, 6 La. 30.
Maine.— Trundy p. Farrar, 32 Me. 225;
Johnson v. Wingate, 29 Me. 404.
Maryland. — Equitable L. Assur. Soc. c.
Poe, 53 Md. 28.
Massachusetts.— Norton v. Nevills, 174
Mass. 243, 54 N. E. 537; Mussev r. Beecher,
3 Cush. 511; Lobdell p. Baker, 1 Mete. 193,
35 Am. Dec. 358.
Michigan. —Sorrel v. Brewster, 1 Mich. 373.
Mississippi. — Planters' Bank v. Cameron.
3 Sm. & M. 609( .
Missouri. — Edwards P. Home Ins. Co., 100
Mo. App. 695, 73 S. W. 881.
New Hampshire.— Hatch v. Taylor, 10
N. H. 538.
New Mexico.— Western Homestead, etc.,
Co. v. Albuquerque First Nat. Bank, 9 N. M.
I, 47 Pac. 721 ; Ruby v. Talbott, 5 N. M. 251,
21 Pac. 72, 3 L. R. A. 724.
New York.— Lowenstein P. Lombard, 164
N. Y. 324, 58 N. E. 44; Merserau v. Phcenix
Mut. L. Ins. Co., 66 N. Y. 274; Martin r.
Farnsworth, 49 N. Y. 555 ; Farmers', etc..
Bank P. Butchers', etc., Bank, 16 N. Y. 125.
69 Am. Dec. 678; Mechanics' Bank p. New
York, etc., R. Co., 13 N. Y. 599, 632; Scott
v. McGrath, 7 Barb. 53 ; Benesch v. John
Hancock Mut. L. Lns. Co., 16 Daly 394, 11
N. Y. Suppl. 714; Sandford v. Handy. 23
Wend. 260; Anderson P. Coonley, 21 Wend.
279 (holding that the authority of an agent
being limited to a particular business does
not make it special; that it may be as gen
eral in regard to that as if its range was un
limited) ; Reals v. Allen, 18 Johns. 363. 9
Am. Dec. 221 ; Munn v. Commission Co., 15
Johns. 44, 8 Am. Dec. 219.
North Carolina. — Ferguson v. Davis, etc.,
Bldg., etc.. Co., 118 N. C. 946, 24 S. E. 710.
Ohio. — House P. Vinton Nat. Bank, 43 Ohio
St. 346, 358, 1 N. E. 129, 54 Am. Rep. 813;
Ish v. Crane, 13 Ohio St. 574, 582; La vet r.
Gano, 17 Ohio 406.
Oregon. — Pacific Biscuit Co. P. Dugger. 40
Oreg. 302, 67 Pac. 32.
Pennsylvania. — Loudon Sav. Fund Soc. r.
Hagerstown Sav. Bank, 36 Pa. St. 498. 7S
Am. Dec. 390; Kentucky Bank v. Schuylkill
Bank, 1 Pars. Eq. Cas. 180.
South Dakota.— Shull v. New Birdsall Co.,
15 S. D. 8, 86 N. W. 654.
Tennessee. — Lumpkin P. Wilson, 5 Heisk.
555.
Utah — Smith P. Droubay, 20 Utah 443, 58
Pac. 1112.
Virginia.— Fore p. Campbell, 82 Va. 80S. 1
S. E. 180. .
United States.— Williamson r. Richardson.
30 Fed. Cas. No. 17,754.
A general agent is: " One who is author
ized to transact all the business of bis prin
cipal, or all his business of some particular
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is that they are totally unable to define general and special agents in terms which
make the distinction applicable to each particular case.34 Their powers, when
properly analyzed, however, are governed by the same general principle, to wit,
kind, or at some particular place. . . . The
authority of an agent being limited to a par
ticular business does not make it special; it
may be as general in regard to that, as
though its range were unlimited." Cruzan v.
Smith, 41 Ind. 288, 297 [quoting 1 Wait L.
& Pr. p. 215].
"A person whom a man puts in his place,
to transact all his business of a particular
kind." Liddell v. Sahline, 55 Ark. 627, 029,
17 S. W. 705. To the same effect is William
son v. Richardson, 30 Fed. Cas. No. 17,754.
" One who is empowered to transact all of
the business of his principal of a particular
kind or in a particular place." Halladay v.
Underwood, 90 111. App. 130; South Bend
Toy Mfg. Co. v. Dakota F., etc., Ins. Co., 3
S.*D. 205, 52 N. W. 860.
" Not merely a person substituted in the
place of another, for transacting all manner
of business, but a person whom a man puts
in his place to transact all his business of a
particular kind." Loudon Sav. Fund Soc. v.
Hagerstown Sav. Bank, 30 Pa. St. 498, 503,
78 Am. Dec. 390 {quoting Paley Agency,
p. 199, and approved in De Turck v. Matz,
180 Pa. St. 347, 36 Atl. 801].
"To be a ' general ' agent, or to be clothed
with ' general ' authority, as that word is
used in law, moans no more than to have
general authority in reference to a particular
business or employment." Fishbaugh v.
Spunaugle, 118 Iowa 337, 341, 92 N. W. 58
[citing Story Agency, f 17].
"A person authorized to transact all the
business of another at a particular place,
and impliedly invested with discretion to de
termine the proper construction of the con
tract under which work is being done by a
third person for the principal, is a general
agent. Cleveland, etc., R. Co. v. Moore, (Ind.
1907) 82 N. E. 52, (1908) 84 N. E. 540.
"A general agency is where there is a dele
gation to do all acts connected with a par
ticular business or employment." Keith v.
Herschberg Optical Co., 48 Ark. 138, 145, 2
S. W. 777.
A special agent is variously defined as an
agent empowered to do a specific act (Gibson
v. Snow Hardware Co., 94 Ala. 346, 10 So.
304 ; Keith v. Herschberg Optical Co., 48 Ark.
138, 2 S. W. 777; Great Western Min. Co. v.
Woodmas of Alston Min. Co., 12 Colo. 46, 20
Pac. 771, 13 Am. St. Rep. 204; Baldwin v.
Tucker, 112 Ky. 282, 65 S. W. 841, 23 Ky. L.
Rep. 1538, 57 L. R. A. 451 ; Cooley v. Per-
rine, 41 N. J. L. 322, 32 Am. Rep. 210; South
Bend Toy Mfg. Co. r. Dakota F., etc., Ins. Co.,
3 S. D. 205, 52 N. W. 866), or one or more
specific acts (Gibson v. Snow Hardware Co.,
supra ; Macon First Nat. Bank v. Nelson, 38
Ga. 391, 95 Am. Dec. 400; Cruzan v. Smith,
41 Ind. 288; Towle v. Leavitt, 23 N. H. 360,
55 Am. Dec. 195; Anderson v. Coonley, 21
Wend. (N. Y.) 279), or for a particular pur
pose (Bryant v. Moore, 26 Me. 84, 45 Am.
Dec. 96), as one acting under limited and
circumscribed powers, under restrictions im
posed by the principal or to be implied from
the nature of the act to be done (Gibson v.
Snow Hardware Co., supra; Davis r. Talbot,
137 Ind. 235, 36 N. E. 1098 ; Blackwell v.
Ketcham, 53 Ind. 184 ; Cruzan v. Smith,
supra; Berry v. Anderson, 22 Ind. 36; Reitz
V. Martin, 12 Ind. 300, 74 Am. Dec. 215;
Purslov t. Morrison, 7 Ind. 356, 63 Am. Dec.
424; Godshaw v. Struck, 109 Ky. 285, 58
S. W. 781, 22 Ky. L. Rep. 820, 51 L. R. A.
008; Jaqucs v. Todd, 3 Wend. (N. Y.) 83;
Pacific Biscuit Co. v. Dugger, 40 Oreg. 362,
07 Pac. 32) , or as one who is not given entire
control over the particular business, but only
the right to do specific acts (St. Louis Gun
ning Advertising Co. v. Wanamaker, 115 Mo.
Ay.. 270, 90 S/W. 737).
A special agency exists when there is a
delegation of authority to do a single act."
Keith c. H»r9chberg Optical Co., 48 Ark. 138,
145, 2 S. W. 777.
A local agent is: "An agent at a given
place or within a definite district." Western
Cottage Piano, etc., Co. v. Anderson, 97 Tex.
432, 435, 79 S. W. 516, where the court said:
"An agent for the state is not a local agent
within this State."
"An agent residing [in a place] either per
manently or temporarily for the purpose of
his agency." Moore v. Freeman's Nat. Bank,
92 N. C. 590, 596.
As applied to insurance, the term means
any person or firm soliciting, contracting for,
or receiving premiums for any insurance com
pany, or who delivers policies, and includes a
railroad agent or employee who solicits or
receives premiums for accident insurance.
Eichlitz v. State, 39 Tex. Cr. 486, 487, 46
S. W. 643.
As applied to corporations, it means a per
son who represents it in the business for
which it was incorporated. Bav City Iron
Works v. Reeves, 43 Tex. Civ. App. 254, 257,
95 S. W. 739. See also Process.
A particular agent is an agent authorized to
do one or two particular things. Ruby v.
Talbott, 5 N. M. 251, 21 Pac. 72, 3 L. R. A.
724.
Statutory definitions.— In some jurisdic
tions general and special Rgents are expressly
defined by statute. See the statutes of the
several stntes. And see Quay v. Presidio,
etc., R. Co., 82 Cal. 1, 22 Pac. 925; Moore
V. Skyles, 33 Mont. 135, 82 Pac. 799, 114
Am. St. Rep. 801, 3 L. R, A. 136.
"The distinction between the two kinds
of agencies is that the one is created by power
given to do acts of a class, and the other by
power to do individual acts only." Cross
Atchison, etc., R. Co., 141 Mo. 132, 147. 42
S. W. 675 [quoting Butler v. Maples, 9 Wall.
(U. S.) 766, 19 L. ud. 822].
34. Merchants' Ins. Co. v. New Mexico
Lumber Co., 10 Colo. App. 223, 51 Pac. 174.
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they can do anything within the scope of their agency so as to bind the principal,
notwithstanding there may be some secret instructions limiting their powers; " and
whether the authority be general or limited they cannot charge their principals
if they exceed it. They are of course more likely to transcend the bounds of a
narrow than of an extended power; but the principle in either case is the same.1'
Universal agents are mentioned in a few cases;17 but it is believed that there is no
case in the books in which it has been necessary to a decision to hold any particular
person to be a universal agent, nor is one likely to arise.3'
b. Extent of General Authority. A general agent, unless he acts under a
special and limited authority, impliedly has power to do whatever is usual and
proper to effect such a purpose as is the subject of his employment. Hence, in the
absence of known limitations, third persons dealing with such a general agent have
a right to presume that the scope and character of the business he is employed to
transact is the extent of his authority.30 This rule, as already stated, does not
35. Mars t>.Mars, 27 S. C. 132, 3 S. E.
CO.
36. Cross v. Atchison, etc., R. Co., 141 Mo.
132, 42 S. VV. 675.
37. Wood v. McCain, 7 Ala. 800, 42 Am.
Dec. 612 ; Barr v. Schroeuer, 32 Cal. 609 ;
Gulick n. Grover, 33 X. J. L. 403, 97 Am.
Dec. 728.
A universal agent is: "One authorized to
transact all of the business of his principal
of every kind." Gibson v. Snow Hardware
Co., 94 Ala. 340, 352. 10 So. 304 [quoting
Mechem Agency, § 0]."
[One] appointed to do all the acts,
which the principal can personally do, and
which he may lawfully delegate the power to
another to do." Wood v. McC ain, 7 Ala. 800,
803, 42 Am. Dec. 012.
38. See Wood v. McCain, 7 Ala. 800, 803,
42 Am. Dec. 612 ■[(/voting Story Agency,
§j> 20, 21] (where the court said: "Such an
universal agency may potentially exist; but
it must be /of the very rarest occurrence.
And indeed it is difficult tn conceive of the
existence of such an agency, inasmuch as it
would I* to make such an agent the complete
master, not merely dvx facii, but dominvs
rerum, the complete disposer of all the rights
and property of the. principal ") ; Gulick t\
Grover, 33 N. J. L. 463, 97 Am. Dec.
728.
39. Alabama.— British, etc., Mortg. Co,
Cody, 135 Ala. 622, 33 So. 832; Robinson v.
.Etna Ins. Co., 128 Ala. 477, 30 So. 005;
Montgomery- Furniture Co. r. Hardaway, 104
Ala. 100, 16 So. 29 (holding that the au
thority Of a general agent is, as to third per
sons, what it appears to be, and muet be
determined by the nature of the business,
and is prima facie coextensive with its re
quirements) ; Wheeler r. McGuire, 80 Ala.
3»8, 5 So. 190, 2 L. R. A. 808; Wood v. Mc-,
Cain, 7 Ala. 800, ,42 Am. Dec. 612.
Arkansas.—.Everett f. Clements, 9 Ark.
478.
Colorado.— Winch V. Edmunds, 34 Colo.
359. 83 Pac. 632.
Illinois.— Young v. Mueller Rrog. Art, etc.,
Co., 124 111. App. 04.
Indiana. — Cruzan r. Smith, 41 Ind. 288.
loica. — Sawin r. Union Bldg., etc., Assoc.,
93 Ibwa 477, 64 N- W, 401.
Kansas.— Bobart v. Oberne, 3tS Kan. 284,
13 Pac. 388.
Kentucky. — E. T. Kenney Co. v. Anderson,
81 S. W. 003, 20 Ky. L. Rep. 3G7 ; Rankin v.
McFarlane Carriage Co., 75 S. W. 221, 25
Ky. L. Rep. 258.
Minnesota.— Gillis v. Duluth, etc, R. Co,
34 Minn. 301, 25 N. W. 603.
Mississippi. — Wilcox v. Routh, 9 Sm. 4 M.
470.
Missouri. — Cross »>.Atchison, etc., R. Co.,
141 Mo. 132, 42 S. W. 675.
Montana.— Muth t\ Goddard, 28 Mont. 237,
72 Pac 621, 98 Am. St. Rep. 553, holding
that the authority to accomplish a definite
end carries with it the right to adopt the
usual and legal means to accomplish the
object.
.Xebraska. — Hall o. Hopper, 64 Nebr. 633,
90 N. W. 549.
Hew Hampshire.— Flint t'. Boston, etc, R.
Co, 73 N. H. 141, 59 Atl. 93S.
A'eio York.—Anderson f. Coonley, 21 Wend.
279; Munn ('. Commission Co, 15 Johns. 44,
8 Am. Dec. 219.
1'ennsylrania.— Loudon Sav. Fund Soc. r.
Ilagerstown Sav. flank, 30 Pa. St. 498. 78
Am. Dec. 390; Williams v. Getty, 31 Pa. St.
461, 72 Am. Dec. 757.
Wisconsin.— Roehl v. Volckmann, 103 Wis.
4?4, 79 N. W. 755. .
United if ta ten— Allen c. Ogden, 1 Fed. Cos.
No. 233, 1 Wash. 174.
England.-— Coilen v. Gardner, 21 Beav. 540,
52 Eng. Reprint 008; Smith v. McGuire, 3
II. & X. 554, 27 L. J. Exch. 405, 0 Wklv.
Rep. 720; Kx p. Howell, 12 L. T. Rep. N. S.
785.
See 40 Cent. Dig. tit " Principal arid
Agent," I 247.
Principal undisclosed. — The ordinary rule
that a principal is liable for the acts of his
naent which are within the authority usually
confided to an agent of that character, not
withstanding secret limitations upon that au
thority, applies also where the existence of
any principal was unknown to the person
contracting with and giving credit to the
agent alone. Wntteau v. Fenwick, [1S93] 1
Q. B. 340, 50 J. P. 839, 07 L. T. Rep. N. S.
831. f, Reports 143, 41 Wklv. Rep. 222; Ed
munds v. Bushcll, L. R. 1 Q. B. 97, 12 Jur.
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apply when limitations upon the authority of the agent have been brought home
to the knowledge of the third person dealing with him,40 nor when the third
person fails to make such inquiry as conditions demand, especially if the facts and
circumstances are such as to suggest inquiry.41 Furthermore, the implied power
of any agent, however general, must be limited to such acts as are proper for an
agent to do, and cannot extend to acts clearly adverse to the interests of the prin
cipal, or for the benefit of the agent personally.42 And an agent has no implied
authority to do acts not usually done by agents in that sort of transaction, nor to
do them in other than the customary manner. The most general authority is
limited to the business or purpose for which the agency was created.43 ■.
c. Extent of Special Authority. The authority of a special agent must be
iV. S. 332, 35 L. 3. Q. B. 20; Pickering v. unci no one who has notice of its character
Busk, 15 East 38, 13 Eev. Rep. 3G4. See also may safely recover upon it without proof that
supra, II, A, 2, e. the agent was expressly and specially Ruthor-
40. See supra, II, A, 2, c. izetl by hi.s principal to do the act or make
41. See supra, II, A, 1. tha contract." Park Hotel Co. V, St. Louis
42. .llabarna.— Burks v. Hubbard, 69 Ala. Fourth Nat. Bank, 80 Fed. "42, 30 C. C. A.
379. 409. See also State Xat. Bank v. Newton
Kentucky — Baldwin c. Tucker, 112 Ky. Nat. Bank, Go Fed. 091, 14 C. O. A. 61;
2S2, 65 S. W. 841, 23 Ky. L. Rep. 1538, 57 ChryMie v. Foster, 61 Fed. 551, 9 C. C. A.L P. A. 451. GOG,
Louisiana. — Pritchett v. Mechanics', etc., 43. Alabama.— Wheeler V. MeGuire, 86
Ins. Co., 27 La. Ann. 525. Ala. 398, 5 So. 190, 2 L. R. A. 808.
Missouri. —Mechanics' Bank r. Schaumburg, Colorado.— Mclntosli-Huntington Co. v.
38 Mo. 228. And see Henley v. Clover, 6 Mo. Rice, 13 Colo. App. 393, 58 Pac. 358-. Smyth
App. 181. v. Lynch, 7 Colo. App. 383, 43 Pac. 670 [re-
Montana. — Muth v. Goddard, 28 Mont. 237, versed on other grounds in 25 Colo. .103, 54
72 Pac. 621, 98 Am. St. Rep. 553. Pao. 634].
A'eip Hampshire.— Rice 0. Lvndeborough (icorgia.—Macon First Nat. Bank v. Nel-
Glass Co., GO N. H. 195. son, 38 Ga. 391, 95 Am. Dec. 400.
.Vcir Jersey.— Gulick v. Grover, 33 N. J. L. Illinois.— Halladav B, Underwood, 90 111.
463, 97 Am. Dec. "28. App. 130.
.Vrir York.— Gerard p. McCormick, 130 Indiana. — Rich v. Johnson, 01 Ind. 246.
N. y. 201, 29 N. E. 115, 14 L. R. A. 234 Iowa, — Hakes v. Mytiek, 09 Iowa 189, 28
■afprminq 10 Daly 40, 8 N. Y. Suppl. 860]; N. W. 575.
Wr'glit v. Cabot* S9 N. Y. 570 ; Ford V. Maine.— Gardner o. Boston, etc., R. Co., 70
Union Nat. Bank, 88 X. Y. 072; Mechanics' Me. 181.
Bank f. New York, etc., R. Co., 13 N. Y. 599; Massachusetts.— Shaw v. Stone, 1 Cush.
Jacoby v. Payson, 85 Hun 367, 32 N. Y. 228, holding that a general agent cannot with-"]
Suppl. 1032, out special authority resort to, extraordinary
South Carolina.— See Sukeley v. Tunno, 2 means of carrying on the agency.
Bay 505. .
'
, , Michinan-—Holmes v. McAllister, 123 Mich.
Texas— McAlpin v. Cassidy, 17 Tex. 49S, 82 'N. W.,220, 48 L. R. A. 396; DefTen-
441). baugh p. Jackson Paper Mfg. Co., 120 Mich.
\Vest Virginia.—Merchants', etc., Nat. Bank 242, 79 N. W. 197.
r. Ohio Valley Furniture Co., 57 W. Va. 625, Minnesota.— Ermentrout v. Girard F. & M.
50 S. E. 880,* 70 L. R. A. 312. Ins. Co., G3 Minn. 305, 05 N. W*. 635, 50 Am.
United States.— Central Nat. Bank v. Con- St. Rep. 481, 30 L- R. A. 346.
m-eticut Mut. L. Ins. Co., 104 U. S. 54, 26 Wetc Jersey.— Gulick r. Grover, 33 N. J. L.
L. ed. 693; Wickham f>.Morehouse, 16 Fed. 463, 97 Am. Dec. 728.
324 (holding that no agent, however general Hew York.— Decker p. Sexton, 19 Misc. 59,
Lis )iowers, has implied authority to pledge 43 N. Y. Suppl. 107; Jaques v. Todd, 3 Wend,
the credit of his principal for his own private 83.
debt, and if he undertakes to do so it is the Xorth Carolina.— Moore v. Tickle, 14 N. C.
clear dutv of the p-rson dealing with him to 244, ;
make inquiry as to his authority) ; Moores V. Texas — Weeks f. A. F. Sbapleigh nard-
Citixcns' Nat. Bank, 15 Fed. 141. ware Co., 23 Tex. Civ. App. 577, 57 S. W. 67.
Canada.— Hutchings r. Adams, 12 Mani- United. Stales — Bodge r. Combs, 1 Black
trba 118; Hickman v. Baker, 31 Nova Scotia 192, 17 L. cd. 157, holding that an appoint- ;
208: Garden t>.Neily, 31 Nova Scotia 89; ment "to do and transact all manner ^of ,
Brown v. Smart. 1 Grant Err. & App. (U. C.) business
"
gives no authority to sell the prill-
148 i ,. i •• cipal's property.
And see infra, III, A, 1. England.— Hambro v. Burnand [1903] 2
"An act done or a contract made with him- K. B. 399, 8 Com. Cas. 252, 72 L. J. Q. W.
self by an agent on behalf of his principal is 6(12, 89 L. T. Rep. N. S. ISO, 19 T L. R. 58 '.
prc-fumed to be. and is notice of the fact that 51 Wkhr. Rep. 652 [revontii on other grounds
it vi without the scope of his general powers, in [1904] 2 K. Br 10, 9 Com. Cas. 251, <3
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strictly pursued/4 and those dealing wil
extent of his authority; * for, as in the
L. J. K. B. 669, 90 L. T. Rep. N. S. 803, 20
T. L. R. 398, 52 VVkly. Rep. 583 J ; Co tinan v.
Orton, Cr. & Ph. 304, 10 L. J. Ch. 18, 18 Eng.
Cli. 304, 41 Eng. Reprint 500; Atty.-Gen. r.
Jackson, 5 Hare 355, 20 Eng. Ch. 355, 67
Eng. Reprint 950; fix p. Howell, 12 L. T.
Rep. N. S. 785; Truettel v. Barandon, 1
Moore C. P. 543, 8 Taunt. 100, 4 E. C. L. 59.
Canada. — Boyer v. Woodstock, 6 Can. L. T.
Ope. Notes 493, 24 N. Brunsw. 521; Kerr v.
I.cfferty, 7 Grant Ch. (U. C.) 412.
44. Alabama.—Wheeler v. McGuire, 86 Ala.
398, fl So. 190, 2 L. R. A. 808.
California. — Billings v. Morrow, 7 Cal. 171,
08 Am. Dec. 235; Bryan v. Berry, « Cal. 394,
holding that where the principal authorized
the agent to sign the principal's name as
surety to a note and the agent signed ths
principal's name with his own as a joint and
several maker of the note the principal is not
liable.
Delaware.— Mears v. Waples, 4 Houst. 62,
holding that a special agent, authorized to
deliver a hill of lading only on payment of
the bill of exchange drawn against the goods
and attached to the bill of lading, could not
bind his principal by delivery made without
such payment.
Illinois.— Monson v. Kill, 144 111. 248, 33
N. E. 43; Thornton T. Boyden, 31 111. 200
(holding that if a special agent is empowered
to sell land at public auction, at a particular
time, at a particular place, and on certain
terms, such terms, place, and time must be
strictly observed) ; Young v. Harbor Point
Club House Assoc., 99 111. App. 290; Monson
V. Jacques, 44 111.App. 306.
Kentucky. — Parks v. S. & L. Turnpike
Road Co., 4 J. J. Marsh. 456 (holding that
where a special agent of a company was au
thorized to contract for the construction of a
road between certain points, payable out of
the funds then in the hands of the company,
a contract made by him for construction of
the road beyond these points at a future day
and payable out of funds to be subsequently
acquired by the company will not bind the
company, since he exceeded his authority) ;
Dehart v. Wilson, 6 T. B. Mon. 577.
Mississippi. — Brown V. Johnson, 12 Sm.
& M. 398, 51 Am. Pec. 118, holding that
where a special authority was given in writ
ing by a principal to an agent, directing the
agent to purchase for the principal a par
ticular tract of land, and the agent bought a
different tract, the sale was void for want
of authority in the agent.
New Jersey.— Cooley r. Perrine, 41 N. J. L.
322, 32 Am. Rep. 210; Milne v. Kleb, 44 N.J.
Eq. 378, 14 Atl. 046; Black v. Shreve, 13
N. J. Eq. 455.
New York.—Martin v. Farnsworth, 49 N. Y.
655; Cohen o. Mineoff, 96 N. Y. Suppl. 411;
Nixon v. Hyserott, 6 Johns. 58 j Batty V.
Carswell, 2 Johns. 48.
Pennsylvania. — Campbell v. Foster Home
Assoc., i63 Pa. St. 609, 30 Atl. 222, 43 Am.
St. Rep. 818, 26 L. R. A. 117; Devinney v.
:h him must at their peril determine the
case of acts and transactions of a general
Reynolds, 1 Watts & S. 328; MacDonald T.
O'Ncil, 21 1'a. Super. Ct. 364.
tioulh Carolina.— Welsh r. Parish, 1 Hill
155.
Tennessee. — Lumpkin v. Wilson, 5 Heisk.
555 ; Gimell r. Adams, 11 Humphr. 283 ; Hos-
kins v. Carroll, 7 Verg. 505; Gordon t>.
Buciianan, 5 Yerg. 71.
Virginia. — Bowles v. Rice, 107 Va, 51, 57
S. E. 575.
United Mates.— Allen v. Ogden, 1 Fed. Cas.
No. 233, 1 Wash. 174; U. S. v. Williams, 28
Fed. Cas. No. 16,724, 1 Ware 173.
See 40 Cent. Dig. tit. "Principal and
Agent," | 249.
45. Alabama.— Johnson v. Alabama Gas,
etc., Co., 90 Ala. 505, 8 So. 101; Burks r.
Hubbard, 09 Ala. 379; Fisher t'. Campbell, 9
Port. 210.
Arkansas.— Schenck v. Griffith, 74 Ark.
557, 80 S. W. 850; Liddell v. Sahline, 55
Ark. 627, 17 S. W. 705.
California. —Davis v. Trachsler, 3 Cal. App.
554, 86 Pac. 610.
Georgia.— Inman v. Crawford, 110 Ga. 63,
42 S. E. 473 (holding that a secret agreement
between the third person and a special agent
cannot bind the principal) ; Americus Oil Co.
p. Gurr, 114 Ga. 624, 40 S. E. 780; Harris
Loan Co. v. Elliott, etc., Book-Tvpewriter Co.,
110 Ga. 302, 34 S. E. 1003.
Illinois.— Baxtpr v. Lamont, 60 111. 237;
Peabody v. Hoard, 46 111.242; Kuceks r. New
Home Sewing Mach. Co., 123 111. App. C60;
Young v. Harbor Point Club House Assoc., 99
III. App. 290 ; Schneider V. Lebanon Dairy,
etc., Co., 73 Til. App. 612.
Indiana.— Davis p. Talbot, 137 Ind. 235, 36
N. E. 1098; Blackwell t. Ketchom, 53 Ind.
184; Berry v. Anderson, 22 Ind. 30; Reitz r.
Martin, 12 Ind. 306, 74 Am. Dec. 215.
Iowa.— Sicbold V. Davis, 67 Iowa 560, 25
N. VV. 778.
Kentucky. — Godshaw v. Struck, 109 Kv.
285, 58 S. W. 781, 22 Ky. L. Rep. 820, 51
L. R. A. 068.
Louisiana. — Brown v. Frantuui, 0 La. 39.
Maryland. — Equitable L. Assur. Soe. r.
Poe, 53 Md. 28 ; Tubman v. Lowekamp, 43
Md. 318.
Massachusetts.— Lovett, etc., Co. f. Sulli
van, 189 Mass. 535, 75 N. E. 73S ; Mussey r.
Beecher, 3 Cush. 511, holding that where a
person selling goods to an agent who was
acting under a limited power of attorney
had inquired of the agent as to his authority,
and had been informed by him that it was not
full, he could not recover of the principal for
a debt exceeding the authority.
~Sew Hampshire.— Towle r. Leavitt, 23
N. H. 360, 55 Am. Dec. 195.
yew Jersey.—Dowden r. Cryder, 55 N. J. L.
329, 20 Atl. 941 ; Block V. Shreve. 13 N. J.
Eq. 455, holding that one cli.iming through a
special agent takes the risk of his want of a
power.
yew York. —Martin t\ Farnsworth, 49 N. Y.
555; Michael v. FJey, 61 Hun 180, 15 N. Y.
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agent,4' a special agent cannot bind his principal by acts outside the scope of
his authority." A special authority, like a general authority, confers by implica
tion all powers necessary for or incident to its proper execution,48 and secret
instructions or restrictions do not limit the special agent's authority so far as
innocent third persons are concerned;49 and if a principal has permitted' a special
agent so to act as reasonably to induce others to credit him with broader powers
453 ; Scott v. McGrath, 7 Barb. 53 ; Reese v.
Drug, etc., Club, 55 Misc. 276, 105 N. Y.
Suppl. 285; Ross iter V. Rossi ter, 8 Wend.
494, 24 Am. Dec. 62; Jaques v. Todd, 3 Wend.
83; Seals v. Allen, 18 Johns. 363, 0 Am. Dec.
221; Munn p. Commission Co., 15 Johns. 44,
8 Am. Dec. 219; Skinner P. Dayton, 5 Johns.
Ch. 351. See also Deering v. Starr, 118 N. Y.
065, 23 N. E. 25, holding that the burden was
on one asserting it to show the authority of
one empowered to buy realty to assume the
claim for compensation of one who had se
cured the reduction of an assessment against
it.
Pennsylvania.— Loudon Sav. Fund Soc. r.
Hagerstown Sav. Bank, 36 Pa. St. 498, 78
Am. Dec. 390; Mercier v. Laclienmeyer, 1
Leg. Gaz. 279.
Texas.— Mann v. Dublin Cotton-Oil Co., 92
Tex. 377, 48 S. W. 567 ; Trammell v. Turner,
(Civ. App. 1904) 82 S. W. 325.
Virginia. — Fore v. Campbell, 82 Va. 808, 1
S. E. 180.
England.— Collen v. Gardner, 21 Beav. 540,
52 Eng. Reprint 9G8 ; Cotman r. Orton, Cr.
& Ph. 304, 10 L. J. Ch..l8, 18 Eng. Ch. 304,
41 Eng. Reprint 506; East India Co. 'P.
llensley, 1 Esp. 112 (holding that a principal
is bound by all the acts of his general agent;
but where he1 appoints an agent for a par
ticular pur|K>se be is liound only to the ex
tent of the authority given) ; Fenn P. Harri
son, 3 T. R. 757, 4 T. R. 177. And see Att-
tvood v. Munnings, 7 B. & C. 278, 6 L. J.
K. B. O. S. 9, 1 M. St R. 66, 31 Rev. Rep. 194,
14 E. C. L. 130.
Canada. — Commercial Union Assoc. v. Mar-
geson, 29 Can. Sup. Ct. 601 [reversing 31
Nova Scotia 337] ; Atlas Assur. Co. v.
Brownell, 29 Can. Sup. Ct. 537 [reverting 31
Nova Scotia 348] j Boycr v. Woodstock, 6
Can. L. T. Occ. Notes 493, 24 N. Brunsw. 521
(holding that a committee appointed for spe
cific duties is not authorized to order extra
work outside such duties) ; Ross v. Suther
land, 32 Nova Scotia 243; Garden v. Ncily,
31 Nova Scotia 89.
See 40 Cent. Dig. tit. "Principal and
Agent," $ 248.
48. See infra, II, A, 5.
49. Wheeler v. McGuirc, 86 Ala. 398, 5 So.
190, 2 L. R. A. 808; Barber r. Britton, 26
Vt. 112, 60 Am. Dec. 301. And see supra, II,
A, 2, b.
Indorsement of check.— Where a person au
thorizes his agent to indorse a check, which
le does, and the net is within the scope of his
authority, such party cannot deny liability
for the acts of his agent because the authority
was intended only to apply to checks received
by the agent in the proper management of
his business, and his agent wilfully per
verted the power vested in him to do some-
Suppl. 890; Joseph v. Struller, 25 Misc. 173,
54 N. Y. Suppl. 162; Delatteld v. Illinois, 2
Hill 159.
North Carolina.— Ferguson v. Davis, etc.,
Bldg., etc., Co., 118 N. C. 946, 24 S. E.
710.
Pennsylvania. — Devinney v. Reynolds, 1
Watts & S. 328-
Houtk Dakota.— J. I. Case Threshing Mach.
Co. p. Eichinger, 15 S. D. 530, 91 N. W. 82.
Texas. — Sinker v. Lemon, 1 Tex. App. Civ.
Cas. 1 290.
Vermont.— White p. Langdon, 30 Vt. 599.
Virginia. — Finch v. Causey, 107 Va. 124,
57 8. E. 562; Bowles v. Kiee, 107 Va. 51, 57
S. E. 575.
United States.— Owings v. Hull, 9 Pet. 607,
9 L. ed. 246; Williamson v. Richardson, 30
Fed. Cas. No. 17,754.
Canada. — Almon v. Foot, Russ. Eq. Cas.
(Nova Scotia) 1.
46. See supra, II, C, 4, b.
47. Alabama.— Singer Mfg. Co. v. McLean,
105 Ala. 316, 16 So. 912; Wood v. McCain, 7
Ala. 800, 42 Am. Dec. 612.
Arkansas.— Little Rock V. State Bank, 8
Ark. 227.
Colorado.— Savage v. Pelton, 1 Colo. App.
148, 27 Pac. 948.
Florida. — Yates v. Yates, 24 Fla. 64, 3 So.
621.
Georgia.— Baldwin Fertilizer Co. v. Thomp
son, 106 Ga. 480, 32 S. E. 591 (holding that
a settlement made by a special agent, where
not within the scope of his authority, is not
l.inding on the principal) ; Macon First Nat.
Bank v. Nelson, 38 Ga. 391, 95 Am. Dec.
400.
Illinois.— Baxter v. Lamont, 60 111. 237.
Indiana. — Crusan v. Smith, 41 Ind. 288;
Lucas v. Rader, 20 Ind. App. 287, 64 N. E.
488.
Iowa.— Siebold p. Davis, 67 Iowa 560, 25
N. W. 778; Payne v. Potter, 9 Iowa 549.
Kentucky. — Campbellsville Lumber Co. v.
iNpotswood, 74 S. W. 235, 24 Ky. L. Rep.
2430.
Maine.— Johnson v. Wingate, 29 Me. 404.
Massachusetts.— Norton r. Nevills, 174
Mass. 243, 54 N. E. 537.
Mississippi. — Landsdale P. Shackleford,
Walk. 149.
Missouri. — Tate V. Evans, 7 Mo. 419;
Ridgeley Nat. Bank v. Barse Live Stock Com
mission" Co., 113 Mo. App. 696, 88 S. W. 1124;
Bensberg v. Harris, 46 Mo. App. 404.
Montana.-^ Moore V. Skyles, 33 Mont. 135,
82 Pac. 799, 114 Am. St. Rep. 801, 3 L. R. A.
N. S. 136.
.Veui Hampshire.— Hayes v. Colby, 65 N. H.
1&2, 18 All. 251; Hatch v. Taylor, 10 N. H.
538; -(
New York.— Bickford P. Menier, 107 N. Y.
490, 14 N. E. 438 ; Meiggs v. Meiggs, 15 Hun
tit, A, 4, c]
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e permitted the special agent to exercise.” The act of a special
agent outside o
f







INCIDENTAL AUTHORITY. In the absence of proof that the principal has with*
held such authority, it is a rule of law that every grant of power implies and carries
with it incidental authority to use a
ll necessary means and inducements properly to
perform it.” The means adopted, however, should be such as are most usual,
thing more than was intended. Slaughter v.
Fay, 80 Ill. App. 105.
50. St. Louis, etc., Packet Co. v. Parker,
5
9 Ill. 23 (holding that, although an agent's
authority may b
e special and limited, yet, if
the principal permits him to advertise his
Plaine a
s agent generally without noting such
limitation, and he acts outside o
f
his au
thority, the principal will be bound thereby,
unless the party with whom he deals had
notice o
f
the limitation); Lister v. Allen, 31
Md. 543, 100 Am. Dec. 78. And see supra,II, A, 2, e. - - º
51. Payne v. Potter, 9 Iowa. 549; Mitch
ell, v. ,Sproul, 5 J. J. Marsh. (Ky.) 264;




577; Nixon v. Hyserott, 5 Johns. (N.Y.) 58;* v. Ogden, 1 Fed. Cas. No. 233, 1 Wash.
sº Alabama.-- Pattison v. Moore, 3 Port.
, ſºlar re-desin v
.
De Villeroi, 2 Houst.
Georgia.- Bass I)ry Goods Co. v. Granite
City Mfg. Co., 119 Ga. 124, 45 S. E. 980;
Barclay v. Hopkins, 59 Ga. 562.




. Day, 20 Ill. 375, 71. Am. Dec. 278; John
§§ Lumber Co. v. McMillan, 77 Ill. App.280.
Indiana.-American Tel., etc., Co. v. Green,
164 Ind. 349, 73 N. E
. 707; Shackman v. Lit
tle, 87 Ind. 181. - . . .
Iowa.- Massillon Engine, etc., , Co. v.
Shirmer, 122 Iowa 699, 98 N. W. 504, (1903)




Stewart, 25 Iowa 115 (which holds that where
an agent is intrusted with the delivery o
f
an
instrument it will be presumed that the
power to affix and cancel stamps was con
ferred upon the agent in order to render the
instrument perfect when delivered); Payne
r. Potter, 9 Iowa 549. . - -
Ransos. – Bohart v. Oberne, 36 Kan. 284,
1
3 Pac. 388.
Kentucky.— Hardce v. Hall, 12 Bush 327;
Vanada v. IIopkins, 1 J. J. Marsh. 285, 19
Am. Dec. 92; Taylor v. French, 1 Bibb 52.
Louisiana.- Brown v. Frantum, 6 La. 39.
Maine. — Richards v. Folsom, ll Me. 70.




W. 636; Tanner v. Page, 106 Mich. 155,
63 N. W. 993.
M
1
issouri.- Baker v. Kansas City, etc., R
.
Co., 0
1 Mo. 152, 3 S
.
W. 486 (holding that a
grant o
f general power includes within it all
the necessary and usual means o
f executing it
with effect and all the mediate powers neces
sary to the end, as incident to the primary
power, ºlthough not expressly given); State
£"date. "Rio."ºnnis 7. Ashley, is
Mo. 453; St. Louis Gunning Advertisement
Co. v
. Wanamaker, 115 Mo. App. 270, 90 S
.
W.




W. 1013; Rider v. Kirk, 82 Mo.
App. 120.
Montana.-Muth v. Goddard, 28 Mont. 237,
7
2 Pac. 621, 98 Am. St. Rep. 553.
New Hampshire.— Backman r. Charles
town, 42 N. H. 125; Goodale v. Wheeler, ll
N. H. 424.
-
Wew Jersey.— Elliott v. Bodine, 59 N. J. L.
557, 36 Atl. 1038.
Wew York.- Lowenstein v. Lombard, etc.,
Co., 164 N. Y. 324, 58 N. E. 44 (in which it
is said that “where an entire business is





the agent may b
e presumed
to be commensurate with the necessities of
the situation ”); Robinson v. Springfield Iron
Co., 39 IIun 634 ſaffirmed in 23 Abb. N. Cas.
263 note]; Sandford v. Handy, 23 Wend. 260.
Ohio.— Mahler-Wolf Produce Co. r. Meyer,
26 Ohio Cir. Ct. 165.
Gamo, 1
7 Ohio 466.
')regon.— Neppach r. Oregon, etc., R
.
Co.
46 Oreg. 374, 80 Pac. 482; Durkee v. Carr, 38
Oreg. 189, 63 Pac. 117. -
- Pennsylvania-Bell v. Moss, 5 Whart. 189;
Peck v. Harriott, 6 Serg. & R
.
146, 9 Am.
Dec. 415, holding that the principal authority
includes all mediate powers which are neces.
sary to carry it into effect, and that this ap
plies equally to general and to special
agencies.
Teras.-McAlpin v. Cassidy, 17 Tex. 449
(holding that every agency includes in it or
carries with it as an incident al
l
the powers







means to effectuate the purposes for which it
was created, and none other; and in this re
spect there is no distinction whether the au
thority given to an agent is general o
r special,
express o
r implied; that in each case it em
braces the appropriate means to accomplish
the desired end, and is limited to the use o
f
those means); Trammell r. Turner, (Civ.
App. 1904 S2 S
.
W. 325; Halff r. O'Connor,
1
4 Tex. Civ. App. 191, 37 S
.
W. 238.
Vermont.—Thayer v. Lyman, 35 Vt. 646:
White v. Langdon, 30 Vt. 599.
-
Wisconsin.— Parr v. Northern Electrical
Mfg. Co., 137 Wis, 278, 93 N. W. 1099: Mat
teson r. Rice, 116 Wis. 328, 92 N. W. 1109.
United States.—New York, etc., Min., etc.,
Co. r. Fraser, 130 U. S. 611, 9 S. Ct. 665, 32
L. ed. 1031; National Bank Republic r.











n agent employed for a
particular service depend largely upon the
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such means indeed as are ordinarily used by prudent persons in doing similar
business.”
6. AUTHORITY of AGENTS For PARTICULAR PURPoses — a. To Buy — (1) IN
GENERAL. The general rule is that a principal is responsible for the purchases of
his agent only when he authorizes him to make them, or when he permits
him to make purchases knowing that the seller parts with his property on the respon
sibility of the principal, and not on the credit of the agent,” although of course he
cannot escape responsibility for purchases because the agent has disregarded
private instructions.” And the principal is not responsible if the agent has not
purchased what he was authorized to buy within the limits within which he was
necessary or reasonable to enable him to effect
the purpose of his agency.
-
England.— Collen v. Gardner, 21 Beav. 540,
52 Eng. Reprint 968 (holding that when a
general authority is given to an agent, this
implies a right to do all subordinate acts in
cident to and necessary for the execution of
that authority, and if notice is not given that
the authority is specially limited the prin
cipal is bound); Howard v. Baillie, 2 H. Bl.
618, 3 Rev. Rep. 531.
Canada.- Miller v. Cochran Hill Gold Min.
Co., 29 Nova Scotia 304.
Thus if an agent is authorized to negotiate
agreements he may conclude and accept the
contract and receipt for the same; if to make
an offer he may receive the response. Con
neautsville First Nat. Bank v. Robinson, 105
Iowa 463, 75 N. W. 334; Griffith v. Fields,
105 Iowa 362, 75 N. W. 325; Holmes v. Red
head, 104 Iowa 399, 73 N. W. 878; Western
R. Corp. v. Babcock, 6 Metc. (Mass.) 346;
Damon v. Granby, 2 Pick. (Mass.) 345; Fer
guson v. Hemingway, 38 Mich. 159; Boynton
Furnace Co. v. Clark, 42 Minn. 335, 44 N. W.
121; Meridian Waterworks Co. v. Marks,
(Miss. 1895) 17 So. 777; Henderson Bridge
Co. v. McGrath, 134 U. S. 260, 10 S. Ct. 730,
33 L. ed. 934; Merchants Mar. Ins. Co. v.
Barss, 15 Can. Sup. Ct. 185; Bedson v. Smith,
10 Grant Ch. (U. C.) 292.
No right to guarantee executions can be
implied from an agency to sell them. Lips
comb v. Kitrell, 11 Humphr. (Tenn.) 256.
An agent to solicit consignments of goods
to be sold on commission cannot guarantee
the price they will net the shipper. Mahler
Wolf Produce Co. r. Meyer, 26 Ohio Cir. Ct.
165.
A traveling salesman without express au
thority cannot bind his principal for his hotel
bills — especially is the principal not liable
where the credit in the first instance is ex
tended to the agent. Grand Ave. Hotel Co. v.
Friedman, 83 Mo. App. 491. Nor can he
bind his principal for laundry and other
items, such as express and telegrams, unless
connected with his business. Grand Ave.
Hotel Co. r. Friedman, supra.
-
53. Vanada v. Hopkins, 1 J. J. Marsh.
(Ky.) 285, 19 Am. Dec. 92. And see infra,
, B, 1.
54. Illinois-Pomeroy r. Roberts, 18 Ill.
294.
Massachusetts.- Stiles v. Emerson, 17 Pick.
326.
Minnesota-Eckart v. Roehm, 43 Minn.
271, 45 N. W. 443.
Missouri.-Carson v. Culver, 78 Mo. App.
597.
Nebraska.- Young v. Chi Psi Cattle Co.,
(1907) 112 N. W. 560.
Pennsylvania.--White v. Cooper, 3 Pa. St.
130.
Teacas.-Merriman v. Fulton, 29 Tex. 97.
Vermont.— Cochran v. Richardson, 33 Vt.
169; Soule v. Dougherty, 24 Vt. 92.
Canada.-See Peters v. Seaman, 22 Nova
Scotia 405.
Where an agent is held out as having power
to purchase his principal is responsible.
Witcher v. McPhee, 16 Colo. App. 298, 65
Pac. 806; Witcher v. Gibson, 15 Colo. App. 163,
61 Pac. 192; Union Stockyards, etc., Co. v.
Mallory, etc., Co., 157 Ill. 554, 41 N. E. 888,
48 Am. St. Rep. 341; Banner Tobacco Co. v.
Jenison, 48 Mich. 459, 12 N. W. 655; Wat
teau v. Fenwick, [1893] 1 Q. B. 346, 56 J. P.
839, 67 L. T. Rep. N. S. 831, 5 Reports 143,
41 Wkly. Rep. 222; Armstrong v. Stokes, L. R.
7 Q. B. 598, 41 L. J. Q. B. 253, 26 L. T. Rep.
N. S. 872, 21 Wkly. Rep. 52; Hutchings v.
Adams, 12 Manitoba 118; Kenny v. Harring
ton, 31 Nova Scotia 290. And see supra, II,
A, 2, e.
Authority to make purchases on one oc
casion confers no authority to make subse
quent purchases. Town v. Hendee, 27 Vt.
258; Heathfield v. Van Allen, 7 U. C. C. P.
346.
When the agent makes purchases within the
discretion lodged in him by the agency, the
principal cannot escape from the contracts he
makes. Boulder Inv. Co. v. Fries, 2 Colo.
App. 373, 31 Pac. 174; Baker v. Barnett
Produce Co., 113 Mich. 533, 71 N. W. 866,
Schley v. Fryer, 100 N. Y. 71, 2 N. E. 280
(holding that an agent having general au
thority to purchase real estate, encumbered
or unencumbered, has the power to bind his
principal . assuming a mortgage on theestate purchased); Murr v. Western Assur.
#. 24 N. Y.
App. Div. 390, 48 N. Y. Suppl.
757.
Authority must be exercised.— In case of
authority conferred upon an agent to buy, no
rights in third persons can arise before the
agent has acted on the authority. McCotter
v. New York, 35 Barb. (N. Y.) 609 [affirmed
in 37 N. Y. 325].
55. Comer p. Granniss, 75 Ga. 277; H.
Herrmann Saw Mill Co. r. Bailey, 58 S. W.
449, 22 Ky. T. Rep. 552 (where the agent
bought more than he was authorized to pur
chase); Crews r. Garneau, 14 Mo. App. 505.
And see supra, II, A, 2, b.
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authorized to act,58 or, when authorized to buy only of designated persons in a
certain place, if he buys of other persons in different localities." An agent has
authority, however, to buy for his principal whenever such buying is customary
or necessary to enable the agent to accomplish that for which he was employed by
his principal; 58 but the principal is not bound when an agent who might appro
priately buy certain things buys other things not necessary to effect the purposes
of the agency.58 Even a general manager of his principal's business has no author
ity to buy if the purchases are not necessary to the performance of the duties
incident to his station,60 and still less is authority to buy to be presumed in the
case of an agent acting under restricted authority, or in a special capacity.61 When
56. Theile v. Chicago Brick Co., 60 111.
App. 559 (holding that a principal who au
thorizes his agent to buy the beat common
brick is not bound by a purchase of an infe
rior quality unless he receives and uses the
brick so purchased) ; Gregg v. Wooliscroft, 52
111. App. 214 (holding that an agent author
ized to buy one grade of oats has no authority
to contract for another) ; Hartwell v. Walker,
4 La. Ann. 457, 50 Am. Dec. 577; Hopkins v.
Blane, 1 Call (Va.) 301; Dick v. Gordon, 6
Grant Ch. (U. C. ) 394.
Powers of purchasing agents as to price. —
Authority conferred upon a person named by
an order of the county board to procure speci
fied articles at a specified price does not au
thorize him to purchase at a higher price
than that specified, and if he docs so he can
not recover for any excess. Jackson County
v. Applewhite, 02 Ind. 404; Atlas Min. Co.
v. Johnston, 23 Mich. 30. Authority to an
agent to purchase a certain horse for his
principal at a limited price will not justify
the agent in sending a third person to buy it
and then buying it of him at an advanced
price, although it be within the limit pre
scribed. Armstrong v. Elliott, 29 Mich. 485.
57. Robinson Mercantile Co. v. Thompson,
74 Miss. 847, 21 So. 794.
58. California. — Heald v. Hendy, 89 Cal.
632, 27 Pac. 07 ; Gogs v. Helbing, 77 Cal. 190,
19 Pac. 277, holding that where one in charge
and having the management of waterworks
purchases a pump for use in such works the
owners of the waterworks are liable for the
price.
Massachusetts.— Thompson v. Barry, 184
Mass. 429, 08 X. E. 074.
Michigan. — Beecher v. Venn, 35 Mich. 400,
holding that, one employed by the owner and
proprietor of a hotel in and about the hotel
and in running it and held out as a manager
thereof has authority to furnish the usual
supplies for the hotel and bind his employer
therefor.
Minnesota.— Watts V. Howard, 70 Minn.
122, 72 X. W. 840.
Missouri. — Owen v. Brockschmidt. 54 Mo.
285 ; Dellecella v. Harmonie Club, 34 Mo. App.
179.
Texas. — Missouri Pac. R. Co. r. Turner, 2
Tex. App. Civ. Cas. § 815.
Wisconsin.— Gano v. Chicago, etc., R. Co.,
06 Wis. 1, 27 X. W. 028. 838.
United States.— Rice v. Montgomery, 20
Fed. Cas. Xo. 11,753. 4 Biss. 75.
See 40 Cent. Dig. tit. " Principal and
Agent." § 278.
59. Arkansas.—Carter v. Burnham, 31 Ark.
212, holding that one who managed a farm
for another with authority to purchase mules,
implements, and supplies for the farm is not
thereby authorized to buy goods for the labor
ers on the farm, and his representations to
that effect are not binding on his principal.
Georgia.— Hood v. Hendrickson, 122 G».
795, 50 S. E. 994.
Iowa.— Beebe v. Equitable Mut. Life, etc..
Assoc., 70 Iowa 129, 40 X. W. 122.
Missouri. — Brown v. Missouri, etc., R. Co.,
67 Mo. 122 ; Hackett v. Van Frank, 105 Mo.
App. 384, 79 S. W. 1013.
Texas. — Latham o. Pledger, 11 Tex. 439 ;
Ft. Worth, etc., R. Co. c. Johnson, 2 Tex.
App. Civ. Cas. § 232.
Vermont — Frisbie v. Felton, 65 Vt. 138. 26
Atl. 110.
Canada. — Dick t\ Gordon, 6 Grant Ch.
(U. C.) 394.
60. Alabama.— Fisher v. Campbell, 9 Port.
210, holding that the overseer of a plantation
has no right as such to bind his employer by
the purchase of articles which he may suppose
necessary, such authority not being necessary
to perform the duties incident to his station.
Colorado.— Schollav v. Moffitt-West Drug
Co., 17 Colo. App. 120, 07 Pac. 182.
Georgia.—•Born v. Simmons, 111 Ga. 869,
30 S. E. 956.
Louisiana. — Vidal r. Russel. 5 Mart. 297.
Mich igan. — Cowan v. Sargent Mfg. Co., 141
Mich. 87, 104 X. W. 377.
Mississippi. — Meyer v. Baldwin, 52 Miss.
263.
Texas.— Lenoir c. Rosenthal, 1 Tex. App.
Civ. Cas. § 209.
England.— Daun v. Simmins. 44 J. P. 264,
41 L. T. Rep. X. S. 783, 28 Wkly. Rep. I 'd.
Purchase of a rival business. —A general
agent has no implied power to buy out for
his principal a rival business. This is true
even of the agent of a corporation permitted
by its charter to make such purchase. Man
hattan Liquor Co. i\ Magnus, 43 Tex. Civ.
App. 403. 94 S. W. 1117.
61. Kellv v. Tracy, etc., Co., "1 Ohio St.
220. 73 X. E. 455; Wright v. Glvn. [190-2] 1
K. B. 745, 71 L. J. K. B. 497. 86 L. T. Rep.
X. S. 373, 18 T. L. R. 404, 50 Wkly. Rep.
402 (holding that the mere relation of mu
ter and coachman does not of itself invest the
coachman with ostensible authority to pl-.'dae
his master's credit for forage) ; Hutton r.
Bullock. L. R. 9 Q. B. 572. 30 L. T. Rep. X. S,
048, 22 Wkly. Rep. 950; Vineberg v. Ander
son, 0 Manitoba 335 (holding that one m
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the authority is conferred in writing the writing must determine whether the agent
is empowered to buy, and if so the limits within which the authority is to be exer
cised ;
62 and the power to buy is limited to purchases from the persons named in
the writing and in the manner, on the terms, and for the purposes therein pro
vided.63 When the agent buys within the scope of his authority the seller has
no concern with the disposition of the goods made by the agent, and the principal
will be bound, although the agent misappropriates them." Authority to sell of
itself furnishes no authority to buy.85 An agent who has authority to buy does
not derive therefrom authority to settle a contest between his principal and a
third person as to the ownership of the goods purchased.66 As a general rule an
agent who is commissioned by his principal to purchase a certain specific amount
of property is a special agent, and can no more purchase a smaller than a larger
quantity of what he is commissioned to purchase,67 although under certain cir
cumstances the purchase of a smaller quantity than that ordered may be regarded
as valid as an execution of the authority jrro tanto, as where an express or implied
discretion has been committed to the agent in. the exercise of his authority.68
charge of a store selling goods has no im
plied authority to purchase goods).
Contracts for extras.— One is not entitled
to recover for extras furnished at the instance
of defendant's brother, who had authority
merely to see that the work was properly
done under the original plans and specifica
tions. Maass v. Jarvis, 20 Misc. (X. Y.) G87,
46 X. Y. Suppl. 544. To the same effect see
Murr v. Western Assur. Co., 50 X. Y. App.
Div. 4, 04 X. Y. Suppl. 12. An architect
superintending the erection of a building has
no implied power to order extra work so as
to bind the owners. Day v. Pickens County,
53 S. C. 46, 30 S. E. 681. But an emergency
making extra work necessary to proceed with
the undertaking may justify an exception to
the rule. Michaud p. MacGregor, 61 Minn,
198. 63 N. W. 479. See also Benton p. Moss,
47 Misc. (X. Y.) 376, 93 N. Y. Suppl. 1113.
One in temporary charge of property can
not bind his principal for permanent and ex
pensive repairs. Hill p. Coates, 34 Misc.
(N. Y.) 535, 69 N. Y. Suppl. 964.
62. Holmes v. Morse, 50 Me. 102; Burks
r. Stam, 65 Mo. App. 455;' Pollock p. Cohen,
32 Ohio St. 514; Dorland p. Mulhollan, 10
Ohio St. 192.
63. Indiana. — Metzger P. Huntington, 139
Ind. 501, 37 X. E. 1084, 39 X. E. 235.
Maine.— Holmes v. Morse, 50 Me. 102.
Michigan. — Dennis p. Leaton. 72 Mich. 586,
40 X. W. 753; Miller v. Frost's Detroit Lum
ber, etc., Works, 66 Mich. 455, 33 X. W. 406.
Mississippi. — Brown r. Johnson, 12 Sm.
& M. 398, 51 Am. Dec. 118.
United States.— Peckham C. Lyon, 19 Fed.
Cas Xo. 10,899, 4 McLean 45, holding that
authority to buy from a person named in the
letter confers no power to buy the same article
from another.
64. Waring v. Henry, 30 Ala. 721 ; South
western R. Co. p. Knott, 48 Ga. 516; Austin
r. Elk Mercantile Co., 38 Wash. 365, 80 Pac.
525.
Purchase for own use.—An agent author
ized to buy cannot charge his principal for
poods purchased for his own use not within
-the scope of his real or apparent authority.
Gilbraith p. Lineberger, 69 X. C. 145; Lenoir
V. Rofenthall, 1 Tex. App. Civ. Cas. § 209, hold
ing that where an agent has the management
of a plantation for his principal, goods pur
chased by him for his own use cannot be
charged by the seller to the principal unles3
expressly authorized by him or in the course
of the dealings the principal acknowledged
that goods had previously been so bought and
charged, paid for them, and by so doing in
duced the seller to believe that the agent had
authority to purchase for his individual benefit
on the principal's credit.
65. Colorado.—Gates Iron Works p. Denver
Engineering Works Co., 17 Colo. App. 15, 87
Pac. 173; Mcintosh-Huntington Co. v. Bice,
13 Colo. App. 393, 58 Pac. 358.
Georgia.— Gorham v. Felker, 102 Ga. 260,
28 S. E. 1002.
Ioua. — Bentley v. Snyder, 101 Iowa 1, 69
N. W. 1023.
Louisiana. — Hyman v. Bailey, 15 La. Ann.
560.
Massachusetts.— Hood v. Adams, 128 Mass.
207.
Michigan.— Cowan v. Sargent Mfg. Co., 141
Mich. 87, 104 X. W. 377.
Minnesota.— Pennsylvania Finance Co. P.
Old Pittsburgh Coal Co., 65 Minn. 442, 68
X. W. Yo.
North Carolina,— Winders v. Hill, 141 X. C.
694, 54 S. E. 440.
Ohio.— Kellv 17.Tracv, etc., Co., 71 Ohio St.
220, 73 X. E. 455.
Vermont.— Town p. Hendee, 27 Vt. 258.
66. Lamkin p. Rosenthal, 5 X. Y. App.
Div. 532, 39 X. Y. Suppl. 483, holding that
an agent authorized merely to buy goods had
no authority, upon their seizure under re
plevin, to enter into an agreement with plain
tiffs in the replevin suit to release them from
all claims on account of the levy in consid
eration of plaintiffs' surrendering all the
goods which their representatives could not
identifv as, theirs.
67. Olvphant v. McXair, 41 Barb. (X. Y.)
446 \affi'rmrd in 41 X. Y. 619].
68. Olvphant v. McXair, 41 Barb. (X. Y.)
446 \afprmed in 41 X. Y. 6191. See also Rice
v. Montgomery, 20 Fed. Cas. Xo. 11,753, 4
Biss. 75.
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(n) Power to Buy on Credit. As a general rule if an agent is provided
with the cash to pay for his purchases he has no authority to pledge the credit of
his principal therefor, as that is not, under such circumstances, either necessary or
proper to enable him to make the purchases.60 A special agent employed to buy
in a single transaction or under specific restrictions to buy only for cash,10 or an
agent acting under a written power wherein he is expressly limited to purchases
for cash,71 has no authority to buy on credit. But an agent with general authority
to buy has a right to buy for cash or credit at his discretion; 72 and this seems to
be true as to a general agent, although he is only authorized to buy for cash.7* On
the other hand, if purchases are reasonably necessary to enable the agent to accom
plish the object of the agency, and no funds are provided to pay for such purchases,
the agent has implied power to bind the principal by purchases of such goods upon
credit.74 And so he has if the principal by his conduct or course of dealing has
Where the order is divisible, a9 where the
principal orders hi3 agent to purchase a cer
tain quantity of goods, and the purchaser ap
pears to have contemplated that the whole
might not be obtainable at once, the agent
will be authorized to buy a smaller quantity
if the whole is not to be had. Johnston v.
Kershaw, L. R. 2 Exch. 82, 36 L. J. Exch.
44, 15 L. T. Rep. N. b. 485, 15 Wkly. Rep.
354.
69. Alabama.— Wheeler v. McGuire, 86
Ala. 398, 5 So. 190, 2 L. R. A. 808.
A'eic York.— Saugerties, etc., Steamboat Co.
v. Miller, 76 N. Y. App. Div. 167, 78 N. Y_
Suppl. 451 ; Brooks v. Mortimer, 10 N. Y.
App. Div. 518, 42 N. Y. Suppl. 299. See also
Jaques v. Todd, 3 Wend. 83. But compare
Morey v. Webb, 58 N. Y. 350 [affirming 65
Barb. 22] (where it appeared that cash pay
ment was not the usual course of dealing be
tween the parties, and the goods had to be
delivered and approved before payment could
be made) ; Goelet v. Meares, 13 Daly 30.
North Carolina.— Brittain v. Westhall, 137
N. C. 30. 49 S. E. 54, 135 N. C. 492, 47 S. E.
616.
Ohio. — Thomas Gibson Co. v. Carlisle, 3
Ohio S. & C. PI. Dec. 27, 1 Ohio X. P. 398,
holding that where an agent is authorized to
expend for the principal a certain fund for a
particular purpose, and is furnished with
the money, he has no authority to, Bind his
principal by transactions on credit in further
ance of such purpose.
Texas. — Greenville First Nat. Bank v. Pen
nington, 75 Tex. 272. 12 S. W. 1114.
Vermont.— Cleveland r. Pearl, 03 Vt. 127,
21 Atl. 261, 25 Am. St. Rep. 780.
Wisconsin. — Komorowski v. Krumdick, 56
Wis. 23, 13 N. W. 881.
Canada. — Bennett ('. Atkinson, 10 Mani
toba 48; Kenny v. Harrington, 31 Nova
Scotia 290.
But sop Cruzan r. Smith, 41 Ind. 288
(where the agency was a general one, and the
principal knew that more goods were being
purchased than the money furnished would
pay for) ; Adams r. Boies. 24 Iowa 06 (hold
ing that the mere fact that an agent is fur
nished with money to pay for purchases to be
made from time to time for his principal, in
the case of live stock, does not imply that hia
authority is restricted to cash purchases or
require him to pay on the day of the pur
chase ) .
70. Berry t. Barnes, 23 Ark. 411 (holding
that the employment of a special agent in a
single transaction to buy goods does not imply
authority to pledge the credit of his principal,
even though in making the purchase he repre
sents himself as a partner of his principal in
the business) ; Chapman v. Americus Oil Co.,
117 Ga. 881, 45 S. E. 268; Americus Oil Co. p.
Gurr, 114 Ga. 024, 40 S. E. 780; Doan v.
Duncan, 18 111.96; Cleveland v. Pearl, 63 Vt
127, 21 Atl. 261, 25 Am. St. Rep. 748.
71. Stoddard v. Mcllwain, 7 Rich. (S. C.)
525.
72. Swindell v. Latham, 145 N. C. 144. 58
S. E. 1010, 122 Am. St. Rep. 430; Ruffin r.
Mebane, 41 N. C. 507. See also Backman r.
Charlestown, 42 N. H. 125; MiUer t. Mc-
Dannell, 1 Tex. Unrep. Cas. 258.
73. Liddell v. Sahline. 55 Ark. 627, 17
S. W. 705; Pacific Biscuit Co. V. Dugger. 40
Oreg. 302, 67 Pac. 32. See also Cruzan r.
Smith, 41 Ind. 288.
74. Heald v. Hendy, 89 Cal. 632. 27 Pac.
67, holding that when it is necessary to the
operation of a mine that provisions be fur
nished to the keeper of a boarding-house
at which the miners live, the superintendent
of the mine has authority to order the pro
visions to be furnished and to bind the opera
tor of the mine to pay for them, but not
to bind him to pay for articles not necessary
for the use of the boarding-house. See also
Brittain v. Westhall, 137 N. C. 30, 49 S. E.
54, 135 N. C. 492, 47 S. E. 616; Spear, etc
Supply Co. v. Van Riper, 103 Fed. 689.
If a general agent is left in sole charge of
a business, and especially if the principal
rarely visits the business, or is an undis
closed principal, then it has been held that
the agent in charge may bind his principal
by purchases on credit in the usual way to
replenish the stock. Mofiitt-West Drug Co.
I'. Lvneman, 10 Colo. App. 240, 50 Pac." 736;
Smith v. IJolbrook, 09 Ga. 256. 25 S. E. 627;
McDowell v. McKenzie, 65 Ga. G30; Stapp
r. Spurlin, 32 Tnd. 442; Palmer r. Cheney. 35
Iowa 281; Webster v. Wray. 17 Nebr. 579,
24 N. W. 207; White v. Leighton. 15 Nebr.
424. 19 N. W. 47S; Backman f. Charleston,
42 N.'H. 125; Pacific Biscuit Co. p. Dugger,
40 Oreg. 362, 67 Pac. 32.
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held the agent out as having authority to make them,75 or if the custom is well
established to buy on credit in such dealings as are intrusted to the agent.70 In
any event the principal will not be bound to third persons who have knowledge,
or by making the inquiry necessary under the circumstances would know, of the
agent's want of authority to buy upon credit.77 If the agent is limited to purchases
on credit the principal cannot be bound by his contracts to purchase for cash.78
And when no agency is established there can of course be no implied right in the
seller to pledge to third persons the credit of the vendee.79
(in) Power to Make Payment. In the absence of a showing to the
contrary, an agent with authority to buy is presumed to have authority to buy for
cash and hence to make payment, for which the principal must indemnify him.80
He has, however, no implied authority to advance money in payment before the
goods are to be delivered under the contract.81 If the agent exceeds the limits set
by his principal and the necessary and proper acts to perform the agency, as by
making advances or exchanges or other unusual contracts, his principal is not bound
by such acts,82 nor is he liable if the agent departs from his open instructions as
to the manner of making payment; and this is especially true if the third person
accepts the check or other paper credit of the agent in payment.83
b. To Sell Personal Property — (i) In General. The acts of an agent
assuming to have authority to sell his principal's personal property will not bind
the principal unless he has actually given the agent such authority, or has held him
out to the public as clothed with it.81 Such authority cannot be presumed from
the fact that the agent was in a particular instance authorized to negotiate a
75. California.— Heald v. Hendy, 89 Cal.
632, 27 Pac. 67, where the agent had made
previous purchases with the principal's knowl
edge for which the principal had paid.
Colorado.— Witcher v. MoPhee, 16 Colo.
App. 298, 65 Pac. 806; Witcher v. Gibson,
15 Colo. App. 163, 61 Pac* 192.
Massachusetts.— Beston v. Amadon, 172
Mass. 84, 51 N. E. 452.
New York.— Marsh v. Gilbert, 4 Thomps. &
C. 259.
North Carolina.— Brittain v. Westhall, 137
N. C. 30, 49 S. E. 54, 135 N. C. 492, 47 S. E.
616.
Ohio.— Darst v. Slevins, 2 Disn. 473.
Texas. — Greer v. Marble Falls First Nat.
Bank, (Civ. App. 1898) 47 S. W. 1045.
England. — Watteau v. Fenwick, [1893] 1
Q. B. 346, 56 J. P. 839, 67 L. T. Rep. N. S.
831, 5 Reports 143, 41 Wkly. Rep. 222.
Canada.— Kenny i>. Harrington, 31 Nova
Scotia 290.
76. Morey v. Webb, 65 Barb. (N. Y.) 22
[affirmed in 58 N. Y. 350] ; Darst v. Slevins,
2 Disn. (Ohio) 473.
77. American Lead Pencil Co. v. Wolfe,
30 Fla. 300, 11 So. 488 (holding that where
an agent authorized to buy cedar logs stated
at the time of making an arrangement to
pay for supplies furnished to the seller out
of the money due him that lie had no au
thority to make debts, the principal was not
liound, although there was a local custom
that agents authorized to buy logs should
have authority to make such agreements) j
Stoddard v. McIIwain, 7 Rich. (S. C.) 525.
78. Cochran v. Richardson, 33 Vt. 169.
79. Bentley v. Snyder. 101 Iowa 1
,
69
X. W. 1023; Jaquins'i!. Gilbert, (Kan. 1898)
S3 Pac. 754; Woods v. Robertson, 31 Mich.
C4.
A merchant, although in one sense agent
for his foreign correspondents, is not by mer
cantile usage entitled to pledge their credit
as purchasers for what he buys in the home
market on their account. Poirier v. Morris,
2 E. & B. 89, 17 Jur. 1116, 22 L. J. Q. B.
313, 1 Wkly. Rep. 349, 75 E. C. L. 89.
80. Perin v. Parker, 25 111. App. 465 [af
firmed in 126 111. 201, 18 N. E. 747, 9 Am.
St. Rep. 571, 2 L. R. A. 336], holding that
an order to buy grain on the board of trade
is impliedly a request to the agent to make
the necessary payments.
81. Godman v. Meixsel, 53 Ind. 11.
82. Bohart v. Oberne, 36 Kan. 284. 13
Pac. 388, holding that authority given to an
agent of a commission house to purchase
hides, wool, furs, and tallow, and to pay for
the same with the funds furnished by his prin
cipals, does not authorize him to make ad
vances of the money of his principals, nor
to sell and guarantee the payment in his
principal's name of unsettled accounts that
have been received in satisfaction of such un
authorized advances. Compare Harlor r.
Carpenter, 3 C. B. N. S. 172, 27 L. J. C. P.
1
,
91 E C. L. 172.
83. Littleton v. Loan, etc., Assoc., 97 Ga.
172, 25 S. E. 826: Cleveland v. Pearl, 63 Vt.
127, 21 AtL 261, 25 Am. St. Rep. 748;
Komorowski B. Krumdick, 56 Wis. 23, 13
N. W. 881.
84. Ca-wthon v. Lusk, 97 Ala. 674. 11 So.
731; Reitz v. Martin, 12 Ind. 306, 74 Am.
Dec. 215; Clark v. Bouvain, 20 La. Ann. 70;
Thatcher v. Kauchor. 131 U. S. appendix
cxlvi. 24 La. ed. 511.
What will amount to such a holding out
admits of no precise definition, but it is cer
tain that the holding out must be by the
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sale,85 or that he had previous or subsequent authority to solicit orders or to seek a
purchaser,88 or to buy property for his principal; 87 nor will power to sell to one
person authorize a sale to another.88 A general power to act for the principal in
his business and to manage his property conveys no implied right to sell such
property unless sales are regularly in the line of the business intrusted to the agent."
And no power to sell can be inferred from a power to store or ship, or to keep and
let, or use, the property.90 But authority to sell will be inferred whenever the
intention to bestow such power is distinct and clear from the whole authority, the
established usages and customs, and the surrounding circumstances. The
authority need not be express and specific."1 The property sold must be the
property the agent was authorized to sell. Authority to sell specified property,
or property of a given description, conveys no power to sell other property ; *
but it will justify a sale of part of the specified property unless it be
for which lie ia responsible. Sioux City Nur
sery, etc., Co. v. Magnes, 5 Colo. App. 172,
38 Pac. 330; Clark v. Haupt, 109 Mich. 212,
68 N. W. 231 ; Walsh v. Hartford F. Ins. Co.,
73 N. Y. 5; Harrisburg Lumber Co. v. Wash
burn, 29 Oreg. 150, 44 Pac. 390; Connell p.
MeLoughlin, 28 Oreg. 730, 42 Pac. 218;
Thatcher p. Kaucher, 131 U. S. appendix
cxlvi, 24 L. ed. 611.
85. McCord, etc., Furniture Co. v. Woll-
pert, 89 Cal. 271, 20 Pac. 909; Graves v.
Horton, 38 Minn. 66, 35 N. W. 568; Gilbert
». Deshorn, 107 N. Y. 324, 14 N. E. 318;
Cohen v. Mincoff, 96 N. Y. Suppl. 411.
86. Georgia. — Brandenstein v. Douglas,
105 Ga. 845, 32 S. E. 341
Illinois.— Abrams p. Wei Her, 87 111. 179;
Illinois Moulding Co. v. Page, etc., Mfg. Co.,
104 111. App. 1.
Massachusetts.— Clough v. Whitcomb, 106
Mass. 482.'
New York.— McKeige v. Carroll, 120 N. Y.
App. Div. 521, 105 X. Y. Suppl. 342.
United States.— Thurston v. The Magnolia,
23 Ked. Cas. No. 14.017, 1 Bond 92. holding
that a letter from a part-owner of a steam
boat, requesting another to advertise the
writer's interest for sale, and thus advertis
ing the other to act as his agent, confers no
authority to sell.
Custom and usage may give such agent au
thority. Thus, an agent employed by a for
eign manufacturer to solicit orders for goods
must, as to innocent third persons dealing
with him, be deemed to have authority to ac
cept the orders, and to enter into contracts of
sale binding on his principal, where that is
the general usage in the business as conducted
by such manufacturers through such agents,
and where it is shown that such sales entered
into by the agent in question had been re
peatedly recognized by his emplovers. Aus
trian r* Springer, 94 Mich. 343, 54 N. W. 50,
34 Am. St. Rep. 350. See also Cawthon v.
Lusk. 97 Ala. 674. 11 So. 731.
When an agent who has solicited orders is
put in possession of the property to deliver
to the vendee he has authority, not only to
complete the sale, but to collect the price.
Beck with v. Reid. 4 Ohio Dec. (Reprint) 436.
2 Clev. L. Rec. 162.
87. Moffet v. Moffet, 90 Iowa 442. 57 N. W.
954: Tod P. Benedict. 15 Iowa 591; Union
Hosiery Co. p. Hodgson, 72 N. H. 427, 57 Atl.
384; Hogue v. Simonson, 94 N. Y. App. Div.
139, 87 N. Y. Suppl. 1005.
88. Niles v. Smith, 2 Code Rep. (N. Y.) 31.
89. Alabama.— Birmingham Mineral R.
Co. v. Tennessee Coal, etc., Co., 127 Ala. 137,
28 So. 079.
California. — Quay v. Presidio, etc., R. Co.,
82 Cal. 1, 22 Pac. 925.
Idaho.— Johnson v. Sage, (1896) 44 Pac.
641.
Indiana.— Coquillard P. French, 19 InJ.
274.
Ioira.— Smith p. Stephenson, 45 Iowa
645.
Louisiana. — Ball v. Bender, 22 La. Ann.
493; Smith v. McMicken, 12 Rob. 653.
Michigan. —Wells V. Martin, 32 Mich. 47$.
Compare Scudder v. Anderson, 54 Mich. 122.
19 N. W. 775, holding that the general agent
and manager of a mining company is pre
sumably empowered to sell its personal prop
erty, of a kind ordinarily bought and sold in
running the business.
A'eic Jersey.— Camden F. Ins. Assoc. r.
Jones, 53 N. J. L. 189, 21 Atl. 458, 23 Atl.
166.
United States.— Union Switch, etc., Co. r.
Johnson R. Signal Co., 61 Fed. 940. 10 C. C. A.
176.
90. Lyon i>. Kent, 45 Ala. 656; Cleveland,
etc., R. Co. v. Moline Plow Co., 13 Ind. App.
225, 41 N. E. 480; Powell v. Buck, 4 Strobh
(S. C.) 427.
From a power to hire out a slave and re
ceive his wages the jury cannot infer a power
to sell him. Daniel v. Kincheloe, 7 Fed. Cas.
No. 3,561, 2 Craneh C. C. 295.
91. Cuny p. Robert. 16 La. 175; Pittsburg
Sheet Mfg. Co. P. West Penn Sheet Steel Co..
197 Pa. St. 491, 47 Atl. 838; Muir r. West-
cott. 34 Wash. 463, 75 Pac. 1107; Bute r.
Mason, 7 Moore P. C. 1, 13 Eng. Reprint 778.
And see Blaisdell v. Bohr, 77 Ga. 381. holdim;
that a power "to attend to any and all de
scriptions of business in which I may bo inter
ested or concerned in a real or personal man
ner, and to receive for me any sum or sums
of money . . . and to receipt therefor." to
gether with the fact that the principal <io-
posited her certificates of stock in a tin boT
and gave the key to her daughter, the auent'«
wife, under all the circumstances gave the
agent anthoritv to sell the stock.
92. California. — Harvev r. Duffev, 99 C*L
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clear from the authority that the property was to be sold as a whole."
General authority to sell the product of a mine or factory empowers the
agent to sell for future delivery; 94 but an agent authorized to sell the property
of his principal when manufactured has no authority to sell before it is manu
factured.95 A commercial traveler or other agent has not usually authority to
sell his samples.98 Authority to sell of course does not apply to property not
owned by the principal.97 A sale must be made in the usual manner.98 A selling
agent presumptively has no power to sell the property in payment of a claim
against his principal,99 and certainly an agent empowered to sell his principal's
property has no implied power to dispose of it for his own benefit in payment of
his own debt. The transaction must be for the benefit of the principal, and not
of the agent, and third persons are charged with knowledge of this fact.1 An agent
401. 33 Pac. 897; McCord, etc., Furniture Co.
v. Wollpert, 89 Cal. 271, 26 Pac. 969, holding
that where an agent, was authorized to sell
" new patterns " of furniture, and he sold
old patterns, the customer could not re
cover for a failure to deliver them.
Louisiana. — Angel v. Ellis, MeGloin 57.
Oregon. — Reid v. Alaska Packing Co., 47
Oreg. 215, 83 Pac. 139.
Pennsylvania.— Pennsylvania L. Ins., etc.,
Co. v. Franklin F. Ins. Co., 181 Pa. St. 40, 37
Atl. 191, 37 L. R. A. 780.
Texas. — St. Louis, etc., R. Co. v. Bramlette,
(Civ. App. 1896) 35 S. W. 25, holding that
an agent for the sale of land has no authority
to sell posts cut from said land, and cannot
recover the value thereof from his vendee,
although he intended after payment by the
vendee to settle with the owner of said land.
Vnited States.— Forrest v. Vanderbilt, 107
Fed. 734, 46 C. C. A. 611, 52 L. R. A. 473;
Cable v. Paine, 8 Fed. 788, 3 McCrary 169,
holding that an agent to sell lumber has no
implied power to sell timber in the rough.
Thus a letter of attorney authorizing the
sale of mortgages of which the owner is now
seized or possessed " does not confer authority
to sell mortgages acquired after the execution
of such letter. Union Trust Co. t;. Means,
201 Pa. St. 374, 50 Atl. 974.
93. Vanada v. Hopkins, 1 J. J. Marsh.
(Ky.) 285, 19 Am. Dec. 92; Ulster County.
Saw Inst. v. New York Fourth Nat. Rank, 5
Silv. Sup. (N. Y.) 144, 8 N. Y. Suppl. 162,
in which a sale of one hundred and forty-four
shares of stock was held good under a power
to sell one hundred and ninety-four, there
being no special directions to the contrary.
04. National Furnace Co. t'. Keystone Mfg.
Co., 110 111.427. See also Albert Cheese Co.
V. Leeming, 31 U. C. C. P. 272. But compare
Blackmer r. Summit Coal, etc., Co.. 88 111.
App. 636 [affirmed in 187 111. 32, 58 N. E.,
289], holding that an agent "to sell all coal
mined " could not sell for future delivery.
95. McCord. etc.. Furniture Co. v. Woll
pert, 89 Cal. 271, 26 Pac. 969; Merriam v. De
Turk, 66 Cal. 549, 6 Pac. 424.
96. Harris Loan Co. v. Elliott, etc., Book-
Tvpewriter Co., 110 Ga. 302, 34 S. E. 1003:
Bailey v. Partridge, 134 111. 188, 27 N. E.
«9; Hihbard v. Stein, 45 Oreg. 507, 78 Pac.
665 j Kohn C. Washer, 64 Tex. 131. 53 Am.
Hep. 745.
97. Torre v. Thiele, 25 La. Ann. 418 (hold
ing that the sale by an agent after the owner
has sold the property confers no title) ;
Blackstone v. Buttermore, 53 Pa. St. 266;
Murrcll v. Graham, 1 Brev. (S. C.) 490.
98. Towle v. Leavitt, 23 N. H. 360, 55 Am.
Dec. 195 (holding that an agent has no im
plied power to sell at auction) ; The G. H.
Montague, 10 Fed. Cas. No. 5,377, 4 Blatchf.
461 (holding that a power of attorney au
thorizing a public sale of property will not
authorize a private sale of it).
An agent of two independent and uncon
nected principals has no authority to bind
his principals or either of them by the sale
of the goods of both in one lot, when the
articles included in such sale are different in
kind and are sold for a single lump price not
susceptible of a ratable apportionment except
by the mere arbitrary will of the agent.
Cameron V. Paxton, 15 Can. Sup. Ct. 622.
99. Lombard v. Winslow, 3 N. Brunsw.
327.
1. Alabama.— Coleman v. Siler, 74 Ala.
435: Burks v. Hubbard, 69 Ala. 379; Powell
v. Henry, 27 Ala. 612.
Arkansas.— Grooms v. Neff Harness Co., 79
Ark. 401. 96 S. W. 135; Smith t\ James, 53
Ark. 135, 13 S. W. 701.
Colorado.— Sioux City Nursery, etc., Co. v.
Magnes, 5 Colo. App. 172, 38 Pac. 330.
(leorgia.— Walton Guano Co. v. McCall, 111
Ga, 114, 36 S. E. 469: Kaiser V. Hancock,
106 Ga. 217, 32 S. E. 123; Sonneborn v.
Moore, 105 Ga. 497, 30 S. E. 947 ; Hodgson v.
Raphael, 105 Ga. 480. 30 S, E. 416; Uni
versity Bank v. Tuck, 96 Ga. 456. 23 S. E.
467 ; Mitchell v. Printup, 68 Ga. 677 ; Bostick
r. Hardy, 30 Ga. 836.
Indian Territory. — Miller v. Springfield
Wagon Co., 6 Indian Terr. 115, 89 S. W.
1011.
Kansas.— Grubel v. Busche, 75 Kan. 820,
91 Pac. 73.
Kentucky. — Baldwin v. Tucker, 112 Ky.
282, 65 S. W. 841, 23 Ky. L. Rep. 1538. 57
L. R. A. 451.
Maine.— Hook c. Crowe, 100 Me. 399, 61
Atl. 1080.
Michigan.— Hurley v. Watson, 92 Mich.
121, 52 N. W. 457.
Minnesota.— Stewart r. Cowles, 67 Minn.
184, 69 X. W. 694.
New Hampshire.— Holton V. Smith, 7 N. H.
446.
Ohio. — Murdock r. National Tul>e Works
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to sell or trade cannot directly or indirectly sell or trade to himself.3 An agent
employed to sell is not thereby authorized to compromise; 3 but if he has authority
to fix the price and collect, this has been held sufficient to enable him to make a
deduction by way of settlement.4 An agent to sell goods has authority to agree
with a purchaser not to sell to any others in the same town, and such an agreement
will bind the principal, the purchaser not knowing of any limitation of the agent's
authority.5
(n) Possession as Evidence of Authority. Simply intrusting to the
agent possession of property confers upon him no authority to sell the same,4
although possession and control of property for a period may be evidence tending
to show authority to sell.7 Nor can third persons acquire any title to such property
from the agent unless he have some other evidence of property or authority to sell
than bare possession.8 If an agent be merely given the goods to seek a purchaser
and report the offer to the principal, he can give no title to a third person without
Co., 7 Ohio Dec. (Reprint) 405, 3 Cine. L.
Bui. 409.
Pennsylvania.— Wilson «. Wilson-Rogers,
181 Pa. St. 80, 37 Atl. 117; Kern's Estate,
176 Pa. St. 373. 35 Atl. 231; Hertzler v.
Geigley, 22 I,anc. L. Rev. 1.
Tennessee. — Hackney v. Jones, 3 Humphr.
612.
Texas. — Low v. Moore, 31 Tex. Civ. App.
400, 72 S. W. 421 ; Chattanooga Foundry, etc.,
Co. v. Gorman, 12 Tex. Civ. App. 75, 34 S. W.
308.
West Virginia. — Merchants', etc., Nat.
Rank i\ Ohio
*
Valley Furniture Co., 57 VV. Va.
625. 50 S. E. 880. 70 L. R. A. 312.
England.— Beveridge v. Beveridge, L. R. 2
H. I.. Sc. 183; Bute v. Mason, 7 Moore P. C.
I. 13 Eng. Reprint 779.
Canada. — Garden v. Neily, 31 Nova Scotia
89.
The principal may expressly authorize the
agent to sell and receive the proceeds for his
own use, or to settle a claim he holds against
the principal. Tyrrell V, Rose, 17 Grant Ch.
(U. C.) 394.
2. Hodgson v. Raphael, 105 Ga. 480, 30
S. E. 416. holding that he cannot acquire title
by raffling the property and becoming the
winner at the raffle.
3. Kilgour p. Ratcliff, 2 Mart. N. S. (La.)
292.
Right of salesman to settle for breach of
warranty. —A traveling salesman, engaged in
soliciting orders for merchandise and trans
mitting them to his employer, who had the
option to accept or reject them, and not held
out a-s possessing other than the ordinary au
thority incident to the business of a soliciting
agent, although possessing authority, under
Cal. Civ. Code. 8 2323, to warrant the quality
of the goods, has no authority to enter into
an agreement for the settlement of a cus
tomer's claim for breach of warranty of the
quality of goods previously sold by him to the
customer. Lindow v. Conn, 5 Cal. App. 388,
90 Pac. 485. Authority to an agent to sell
goods does not carry with it authority to
compromise differences arising between his
principal and those to whom he sells goods
by reason of the goods not. coming up to the
standard represented, and the burden is en
the purchaser claiming such authority to
prove the same. Scarritt-Comstock Furniture
Co. v. Hudspeth, (Okla. 1907 ) 91 Pac. 843.
4. Taylor v. Nussbaum, 2 Duer (N. Y.)
302.
5. Keith v. Herschberg Optical Co., 48 Ark.
138, 2 S. W. 777 ; Watkins v. Morley, 2 Tex.
App. Civ. Cas. i 723.
6. California. — Kohler v. Hayes, 41 Cal.
455.
Illinois.—Wilson r. Loeb, 69 111. App. 445.
Iotca.— Gilman Linseed Oil Co. v. Norton.
89 Iowa 434, 56 N. W. 663, 48 Am. St. Rep.
400.
Maryland. — Johnson v. Frisbie, 29 Md. 76,
96 Am. Dec. 508.
Massachusetts.— Coggill v. Hartford, etc..
R. Co., 3 Gray 545; Reed v. Upton. 10 Pick.
522, 20 Am. Dec. 545.
Michigan.— Dunlap V. Gleason. 16 Mich. 159,
93 Am. Dec. 231.
Minnesota.— Peerless Mach. Co. r. Gates.
61 Minn. 124, 63 N. W. 200.
New York.— Barnard p. Campbell, 55 N. Y.
456. 14 Am. Rep. 289; McGoldrick r. Willit*.
52 N. Y. 012; McNeil r. New York Tenth Nat.
Bank. 46 N. Y. 325, 7 Am. Rep. 341 ; Ballard
v. Burgett, 40 N. Y. 314; Spraights t. Haw-
ley, 39 N. Y. 441, 10 Am. Dec. 452; Saunders
-l'. Payne, 12 N. Y. Suppl. 735 [distinquishina
Smith r. Clews, 114 N. Y. 190. 21 N. E. 160.
11 Am. St. Rep. 627. 4 L. R. A. 392]; CoriU
v. Hill, 4 Den. 323 [reversed on other grounds
in 1 N. Y. 522, scmble]. See also Sage r.
Shepard, etc., Lumber Co. 158 N. Y. 672. 52
N. E. 1126 [affirming 4 N. Y. App. Div. 290.
39 N. Y. Suppl. 449].
North Dakota.— Stewart r. Gregory, etc..
Co., 9 N. D. 618. 84 N. W. 553.
Ohio.— Osborn P. McClelland, 43 Ohio St.
284, 1 N. E. 644; Sanders v. Keber, 28 OUio
St. 630.
Oregon.— Zorn r. Livesley, 44 Oreg. 501. 75
Pac. 1057; Velsian r. Lewis, 15 Oreg. 539. 16
Pac. 631, 3 Am. St. Rep. 184.
Routh Carolina.— Powell r. Buck. 4 StrofeH.
427. See also Carmichael v. Buck. 12 RicK.
451.
7. Roberts v. Francis, 123 Wis. 78, lOO
N. W. 1076.
8. Reitz o. Martin. 12 Ind. 306. 74 Am.
Dec. 215 (holding that one employed to drive
stock from one town to another has no author
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the principal's assent.9 Certainly as between the principal and agent, such act
confers no authority upon the agent to make a sale,10 although property thus left
with a regular dealer in such goods may be sold by him so as to bind the principal."
The fact that an agent has authority to sell certain property, or a specified interest
in property, in his possession, does not warrant a sale by him of other property, or
of other interests, which are also in his possession.12 And an agent authorized to
take possession of property and sell it has no power to sell it until it has come into
his possession.13 When, however, the principal not only intrusts to the agent the
possession of the property, but also clothes him with apparent ownership or power
of sale, then he will not be permitted to deny the agent's authority as against third
persons who have dealt with him in good faith and with reasonable prudence.11
(in) Extent of Authority — (a) To Make Warranties. It seems not to
be doubted that general authority given by a principal to an agent to sell personal
property carries with it by necessary implication the power to warrant the title to
the property so as to bind the owner.15 There is
,
however, considerable confusion
in the decisions as to the implied power of an agent to warrant the quality or con
dition of personal property sold by him.10 The rule which is supported by the more
numerous and more recent decisions is that if in the sale of that kind or class of
goods which the agent is empowered to sell it is usual in the market to give a war
ranty, the agent may give that warranty in order to effect a sale, and the law
presumes that he has such authority; and that if an agent with express authority
to sell has no actual authority to warrant, no authority can be implied where the
property is of a description not usually sold with warranty.17 There are cases,
ity to sell any animal that becomes footsore,
and his sale passes no title) ; McNeil v. New
York Tenth Nat. Bank, 46 N. Y. 325, 7 Am.
Rep. 34; Ballard r. Burgett, 40 N. Y. 314;
Carmichael v. Buck, 12 Rich. (S. C.) 451;
Powell v. Buck, 4 Strobh. (S. C.) 427.
9. Levi v. Booth, 58 Md. 305, 42 Am. Rep.
332.
10. Saunders v. Fame, 12 N. Y. Suppl.
735.
11. Smith v. Clews, 105 N. Y. 283, 11 N. E.
032, 50 Am. Rep. 502; Pickering v. Busk, 15
East 38, 13 Rev. Rep. 364. Compare Gilman
Linseed Oil Co. p. Norton, 89 Iowa 434, 56
N. W. 663, 48 Am. St. Rep. 400; Levi v.
Booth, 58 Md. 305, 42 Am. Rep. 332.
12. Wheeler r. Northwestern Sleigh Co., 39
Fed. 347, holding that where an owner of
stock on which a dividend had been declared
but not paid authorized an agent to sell the
stock, expressly reserving the right to the
dividend, and the agent agreed with the pur
chaser that the dividend should go with the
Btock, the purchaser had no right to assume
that the agent, because possessor of the stock,
was authorized to sell the dividend, which
formed no part thereof, and did not pass as
an incident thereto, and as to that dealt with
the agent at his peril, and that the principal
was not bound by the representations.
13. Burckle v. Tapperheten, 4 Fed. Cas. No.
2,141.
14. Maine.— Heath v. Stoddard, 91 Me.
499, 40 Atl. 547.
Massachusetts.— Cairns v. Page, 165 Mass.
562, 43 N. E. 503.
Mississippi. — Parrv Mfg. Co. v. Lowenberg,
88 Miss. 532, 41 So. 65.
Kew York.— Smith v. Clews, 114 N. Y. 190,
21 N. E. 160, 11 Am. St. Rep. 627, 4 L. R. A.
392; McNeil v. New York Tenth Nat. Bank,
46 N. Y. 325. 7 Am. Rep. 341 (in which it ap
peared that the owner of stock delivered to his
brokers the certificate of his shares, having
indorsed on the certificate an assignment,
expressed to be " for value received," and an
irrevocable power to make all necessary trans
fers, the names of the transferee and of the
attorney, and the date being left blank, and
it was held that the owner, having thus given
to his brokers all the indicia of title to the
stock, and an apparently unlimited power of
disposition over it, could not compel the sur
render of the securities to himself by persons
who, in good faith, advanced money to the
brokers or their assigns on a pledge of the
shares) ; Hazewell v. Coursen, 45 N. Y. Super.
Ct. 22 [reversed on other grounds in 81 N. Y.
630]; Commercial Bank v. Kortright, 22
VVend. 348, 34 Am. Dec. 317.
South Carolina. — State Bank v. Cox, 1 1
Rich. Eq. 344, 78 Am. Dec. 458.
Wisconsin.— Roehl v. Volckmann, 103 Wis.
484, 79 N. W. 755.
United States.— Thatcher r. Kaucher. 131
U. S. appendix cxlvi, 24 L. ed. 511; Authors,
etc., Assoc. v. O'Gorman Co., 147 Fed. 616.
See also supra, I, E, 1 ; I, E, 2, a, (n) . (B) .
15. Ezell v. Franklin, 2 Sneed (Tenn.)
236.
16. See Dennis tv Ashley, 15 Mo. 453.
17. Alabama.— Trov Grocerv Co. v. Pot
ter, 139 Ala. 359, 36 So. 12; Herring v.
Skaggs. 62 Ala. 180. 34 Am. Rep. 4
,
73 Ala.
446; Cocke r. Campbell, 13 Ala. 286; Brad
ford v. Bush, 10 Ala. 386; Skinner v. Gunn,
9 Port. 305.
Massachusetts.— Upton v. Suffolk Countv
Mills. 11 Cush. 586, 59 Am. Dec. 163; Ooode-
now c. Tyler, 7 Mass. 36, 5 Am. Dec. 22.
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however, which lay down a broader rule and hold that an agent upon whom general
authority to sell is conferred will be presumed to have authority to warrant, unless
the contrary appears.18 A distinction is also sometimes drawn between the
power of a general and a special agent in this respect, it being held that a
special agent has no implied power to warrant the quality or condition
of goods sold by him, while a general agent has, unless the contrary appears."
But this distinction has not always been recognized, and there is authority
for the proposition that both a general and a special agent may warrant the
goods sold by him in this respect.20 In cases where it is the custom to give
such a warranty, an agent undoubtedly has a right to do so. Thus it has frequently
been held that one having unrestricted power to sell horses may warrant the age
and soundness of the horse.21 And the same rule has been applied to the sale of
Missouri. — Hayner V. Churchill, 29 Mo.
App. 670.
A'eic York.— Wait V. Borne, 123 X. Y. 592,
25 X. E. 1053; Smith v. Tracy, 30 N. Y. 79;
Reynolds v. Mayor, 39 N. Y. App. Div. 218,
57 *N. Y. Suppl. 100; Cafre v. Lockwood, 22
N. Y. App. Div. 11, 47 N. Y. Suppl. 910;
Ellner v. Priestley, 39 Misc. 535, 80 N. Y.
Suppl. 371; Pennsylvania, etc., Oil Co. v.
Spitclnik, 27 Misc. 557, 58 ST. Y. Suppl. 311;
Bierman 17.City Mills Co., 10 Misc. 140, 30
N. Y. Suppl. 929 [reversed on other grounds
in 151 X. Y. 482, 45 N. E. 850, 56 Am. St.
Rep. 635, 37 L. R. A. 799]. See also Ahem
v. Goodspeed, 72 N. Y. 108.
Virginia. — Reese v. Bates, 94 Va. 321, 26
S. E.'865.
Wisconsin,— Waupaca Electric Light, etc.,
Co. v. Milwaukee Electric R.. etc., Co., 112
Wis. 469, 88 N. W. 308; Newell v. Clapp,
97 Wis. 104. 72 N, W. 360; Westurn v. Page,
94 Wis. 251, 08 X. W. 1003; Larson v. Ault-
man, etc., Co., 80 Wis. 281, 56 N. W. 915, 39
Am. St. Rep. 893; Pickert v. Marston, 68
Wis. 465, 32 X. W. 550, 60 Am. Rep. 876
[overruling in effect Boothby t". Scales, 27
Wis. 6261.'
Custom from which authority implied.—
The custom from which authority to make a
warranty or representation may be implied
must be a usage of sellers of the goods in
question so well settled, notorious, and con
tinuous as to raise a fair presumption that
it was known to the buyer and seller, and
that the sales were made in reference to it.
Herring p. Skaggs, 73 Ala. 446.
18. Illinois.— Woodford v. McClenahan, 9
111. 85.
In/liana.— Talmage v. Bierhause, 103 Ind.
270, 2 X. E. 716.
Missouri. — Dennis v. Ashley. 15 Mo. 453.
Neir York.— Manlcy v. Ackler, 70 Hun 546,
28 X. Y. Suppl. 181 ; Milburn v. Belloni. 34
Barb. 007 [reversed on other grounds in 39
X. Y. 53, 100 Am. Dec. 403].
North Carolina.—Alpha Mills v. Watertown
Steam Engine Co., 116 X. C. 797, 21 S. E.
917; Hunter 1;. Jameson. 28 X. C. 252.
Tennessee. — Ezell 1)
.
Franklin, 2 Sneed 236.
United States.— Schuchardt r. Aliens. 1
Wall. 359, 17 L. cd. 642.
19. lou-a. — Murrav t>. Brooks, 41 Iowa
45.
Veto Jersey. —'Decker v. Fredericks, 47
N. J. L. 469, i Atl. 470; Cooley v. Perrine, 41
X. J. L. 322, 32 Am. Rep. 210 [affirmed in
42 X. J. L. 623] .
Xew York.— Milburn v. Belloni, 34 Barb.
007 [reversed on other grounds in 39 X. Y.
53, 100 Am. Dec. 403] ; Gibson v. Colt, 7
Johns. 390.
England.— Brady v. Todd, 9 C. B. X. S.
592, 7 Jur. X. S. 827, 30 L. J. C. P. 223, 4
L. T. Rep. X. S. 212, !) Wkly. Rep. 483. 99
E. C. L. 592 [distinguishing Alexander r. Gib
son, 2 Campb. 555, 1 1 Rev. Rep. 797 ; Helyear
v. Hawke, 5 Esp. 72; Eenn v. Harrison, 3
T. R. 757, 14 T. R. 177].
Canada. — Commercial Bank v. Bessett, 7
Manitoba 586.
20. XelBon v. Cowing, 6 Hill (X. Y.) 336.
21. Alabama.— Bradford v. Bush, 10 Ala.
386; Skinner v. Gunn, 9 Port. 305.
Delaware.— Ellison v. Simmons, (1906 ) 65
Atl. 591.
Illinois.— Cochran r. Chitwood. 59 111. 53.
/oii-a.— Conneautsville First Xat. Bank v.
Robinson, 105 Iowa 463, 75 X. W. 334; Mur
ray v. Brooks, 41 Iowa 45.
'Kentucky.— Belmont v. Talbott, 51 S. W.
588, 21 Ky. L. Rep. 453.
Missouri.— Samuel v. Bartee, 53 Mo. App.
587.
JVetc York.— Tice p. Gallup, 2 Hun 446. 5
Thomps. & C. 51.
Distinction between authority of agent of
private individual and of horse dealer. —" If
the servant or agent of a private individual
entrusted on one occasion to sell a horse,
without authority from his master takes upon
himself to warrant the soundness of the ani
mal, the master is not bound; but, if the
servant of a horse-dealer, or even one who
only occasionally assists him in his business,
being employed to sell, gives a warranty, the
principal is bound, even though the agent or
servant was expressly forbidden to warrant."
Howard v. Sheward,* L. R. 2 C. P. 148. 12
Jur. X. S. 1015, 36 L. J. C. P. 42. 15 L. T.
Rep. X.. S. 183, 15 Wkly. Rep. 45. To the
same effect see Decker v. Fredericks, 47
X. J. L. 469. 1 Atl. 470; Brady t. Todd. 9
C. B. X. S. 592, 7 Jur. X. S. 827. 30 L. J.
C P. 223, 4 h. T. Rep. X. S. 212, 9 Wkly.
Rep. 483, 99 E. C. L. 592 [distinguishing
Alexander v. Gibson, 2 Campb. 555. 11 Rev.
Rep. 797; Helyear p. Hawke, 5 Esp. 72:
Fenn !>.Harrison. 3 T. R. 757. 14 T. R. 177].
But compare Baldrv v. Bates, 52 L. T. Rep.
X. S. 620; Brooks e. Hassall, 49 L. T. Rep.
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slaves." The custom of manufacturers to warrant machinery is so general that
an agent authorized to sell a machine has implied power, no restrictions appearing,
to warrant it to be suitable for its purpose.23 And when an agent is empowered
to sell by sample there can be no question of his authority to warrant that the
goods shall be equal in quality to the sample.24 An agent may warrant that
goods sold as of a particular description shall be of that description.24 The prin
cipal is bound by such warranty even though, unknown to the buyer, the agent has
express instructions not to make it; 28 but it is otherwise as to known instructions,27
unless waived by the principal.28 An agent who is not empowered to make sales
of goods has no implied power to warrant their quality.28 Whatever the implied
power of an agent to warrant the quality of the goods he is then selling, it cannot
extend to authorize a warranty by him of goods of a like kind which his principals
have previously sold, or may afterward sell to the same persons. His implied
power to warrant is exhausted with the sale he then makes.30 The implied power
N. S. 569; Taylor v. Gardiner, 8 Manitoba
310, all criticizing and limiting this rule.
22. Cocke v. Campbell, 13 Ala. 286; Gainea
v. McKinley, 1 Ala. 440; Skinner v. Gunn, 9
Port. (Ala*) 305; Dennis v. Ashley, 15 Mo.
453; Ezell v. Franklin, 2 Sneed (Tenn.) 236;
Franklin v. Ezell, 1 Sneed (Tenn.) 497.
23. Iowa.— Blaess v. Nichols, etc., Co., 115
Iowa 373, 88 N. W. 829; Murray v. Brooks,
41 Iowa 45.
Kentucky. — Richmond Second Nat. Bank
v. Adams, 93 S. W. 071, 29 Ky. L. Rep. 566.
Minnesota.— Parsons Band Cutter, etc., Co.
v. Haub, 83 Minn. 180, 86 N. W. 14; J. I.
Case Threshing-Mach. Co. v. McKinnon, 82
Minn. 75, 84 N. VV. 646; Gaar v. Patterson,
65 Minn. 449, 68 X. W. 69; Melbv v. Osborne,
33 Minn. 492, 24 N. W. 253 ; Flatt v. Osborne,
33 Minn. 98, 22 N. VV. 440; McCormick v.
Kelly, 28 Minn. 135, 9 N. W. 675.
Nebraska.— McCormick Harvesting Mach.
Co. v. Hiatt, 4 Nebr. (Unoff.) 587, 95 N. W. 627.
Sorth Carolina.—See Alpha Mills v. Water-
town Steam Engine Co., 116 N. C. 797, 21
S. E. 917.
North Dakota.— Canham v. Piano Mfg. Co.,
3 N. D. 229, 55 N. W. 583.
South Dakota.— Peter v. Piano Mfg. Co.,
110 N. VV. 783.
Canada. — McMullen v. Williams, 5 Ont.
App. 518, extending the rule to an agent to
sell pianos.
24. Dreyfus v. Goss, 67 Kan. 57, 72 Pac.
537 ; Loomis Milling Co. v. Vawter, 8 Kan.
App. 437, 57 Pac. 43; Cooley «. Perrine, 41
N. J. L. 322, 32 Am. Rep. 210; Dayton v.
Hooglund, 39 Ohio St. 671. And see Hille v.
Adair. 58 S. W. 697, 22 Ky. L. Rep. 742,
holding that an agent seeking to introduce a
new fertilizer for his non-resident principal
has implied authority to enter into a war
ranty.
Goods not present and subject to inspection.
■— Until the contrary is made to appear it
will be presumed that a warranty is not an
unusual incident to a sale by an agent for
a dealer in a commodity or article, where the
thing sold is not present and subject to the
inspection of the purchaser. Talmage v.
Bierhause, 103 Ind. 270, 2 N. E. 716.
25. H. B. Smith Co. v. Williams, 29 Tnd.
App. 336, 03 N. E. 318; Conneautsville First
Nat. Bank v. Robinson, 105 Iowa 463, 75
N. W. 334; White v. Miller, 71 N. Y. 118,
27 Am. Rep. 13; Reese t>.Bates, 94 Va. 321,
26 S. E. 865.
26. Hayner v. Churchill, 29 Mo. App. 676;
Milburn v. Belloni, 34 Barb. (N. Y.) 607
[reversed on other grounds in 39 N. Y. 53,
100 Am. Dec. 403] ; Canham v. Piano Mfg.
Co., 3 N. D. 229, 55 N. W. 583. And see
supra, II, A, 2, b.
27. Bragg v. Bamberger, 23 Ind. 198;
Walter A. Wood Mowing Mach. Co. v. Crow,
70 Iowa 340, 30 N. W. 009 ; Aultman v. York,
1 Tex. Civ. App. 484, 20 S. VV. 851. And
see supra, II, A, 2, c.
The condition in a warranty of a thresher
that on discovery of any defect written no
tice should be given the seller cannot be
waived by an agreement by a subagent of the
seller to give the notice. Nichols v. Larkin,
79 Mo. 264.
When the original contract is rescinded and
the principal allows the agent to make a
new contract, restrictions in the original con
tract as to warranty are of no effect. Chal
lenge Wind, etc., Mill Co. v. Kerr, 93 Mich.
328, 53 N. W. 555. See also Olson v. Ault
man Co., 81 Minn. 11, 83 N. W. 457.
28. New Hamburg Mfg. Co. v. Shields, 16
Manitoba 212, holding that if the vendors
accept and fill an order for an engine with a
provision specially written by their agent in
it that the engine is to be satisfactory to the
purchasers, they thereby waive any limita
tions of the authority of their agent as to
giving warranties that may be embodied in
the printed part of the order.
29. Richmond Trading, etc., Co. v. Farquar,
8 Blackf. (Ind.) 89 (holding that a power
given by a seller of wool to an agent to weigh
the same and deliver it to the buyer does not
authorize a warranty as to its quality) ;
Forcheimer v. Stewart, 73 Iowa 216, 32 N. W.
665, 35 N. W. 148 (holding that one em
ployed as a bookkeeper in a mercantile es
tablishment has no implied authority to war
rant the quality of goods) ; Lansing r. Cole
man, 58 Barb. '(N. Y.) 611 (holding that an
agent employed to advertise a sale but not
to sell has no implied authority to make any
warranty ) .
30. VVaite v. Borne, 123 N. Y. 592, 25
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of an agent to warrant title and quality rests upon the necessity and propriety of
such warranties in the sale of goods. It is not therefore to be extended to other
warranties of an extraordinary sort, however impossible the agent may find it to
make a sale without giving such warranties.31 Authority to warrant certain
qualities conveys no power to give a warranty as to other qualities.32
(b) To Fix Terms of Sale. It is of course a necessary incident of a sale to fix
the price and the terms of payment, and accordingly a selling agent has implied
power to agree upon the terms of the sale within the limits openly fixed
by the principal or determined by usage and custom.33 When the principal
has bestowed a restricted authority, or has openly fixed the limits of the author
ity, the agent's sales on terms not warranted by the authority of course can
not bind the principal,34 unless with notice of the agent's acts he approves and
N. E. 1053 [reversina 1 Silv. Sup. 120, 5 X. Y.
Suppl. 108] ; Fletcher p. Nelson, 0 N. D. 94, 69
N. W. 53; Reid v. Alaska Packing Co., 47
Oreg. 215, 83 Pac. 139.
31. Anderson v. Bruner, 112 Mass. 14 (hold
ing that a letter from a principal to his agent
that he proposes
" placing " his goods at a
certain price does not authorize the agent
to warrant to a customer at that price that
his principal will not sell for A less price) ;
Palmer p. Hatch, 40 Mo. 585 (holding that a
naked general power of sale does not carry
with it authority to warrant against any
seizure of the article sold for violation of
the revenue laws prior to sale).
32. Holcombe p. Cable Co., 119 Ga. 460, 46
S. E. 071.
33. Georgia.— Jesse French Piano, etc., Co.
t. Cardwell, 114 Ga. 340, 40 S. E. 2!)2.
Iowa.— Wishard r. McNeill, 85 Iowa 474,
52 N. W. 484.
Maryland. — Curtis P. Gibney, 5i) Md. 131.
Sew Hampshire. — Daylight Burner Co< v.
Odlin, 51 N. H. 50, 12 Am. Rep. 45, where
it is said that as incident to his general
authority an agent authorized to sell has
power to fix the terms of salo, including
the time, place, and mode of delivery, and
the price of the goods, and the time and
mode of payment, and to receive payment of
the price, subject of course to be controlled
by proof of the mercantile usage in such
trade or business."
Utah.— Smith p. Droubay, 20 Utah 443,
58 Pnc. 1112, holding that where the power
to take an order or make a contract of sale
is incident to an agent's employment the
power to fix time of delivery is also incident.
Compare Robertsrin r. Ketohitm, 11 Barb.
(N. Y.) 652.
To fix the price is one of the necessary and
proper (hings in making a sale, and unless
the principal has openly limited the price the
agent has implied power to agree upon it.
Bas9 Drv Goods Co. v. Granite Citv Mfg.
Co., 119" Gn. 124, 45 S. E. 980;' S'cudder-
Gale Grocer Co. p. Russell, 05 111. App. 281;
U. S. School Furniture Co. P. Owensboro Bd.
of Education, 38 R. W. 864. 18 Ky. L. Rep.
948 ; Daylight Burner Co. r. Odlin, 51 N. H.
50, 12 A*m. Rep. 45; Stirn p. Hoffman House
Co., 7 Misc. (N. Y.) 241, 27 N. Y. Suppl.
271 [a/firmed in 8 Misc. 246, 28 N. Y. Suppl.
7241.
Rebates.—A traveling salesman empowered
to take orders for merchandise at a price
consistent with current quotations prescribed
by his employer cannot bind his employer
by a written rebate agreement signed in his
own name, in the absence of special au
thority. Tollerton. etc., Co. v. Gilruth,
(S. D. 1907) 112 N. W. 842.
Return of goods.—A traveling salesman can
not, without authority so to do or custom
of trade in that behalf, obligate bis prin
cipal on the sale of goods by an agreement
that any portion of the goods may be re
turned before the date of settlement, even
though the season for the sale by his prin
cipal of such goods to the retail trade has
expired for the year at that time. Friedman
v. Kelly, 126 Mo. App. 279, 102 S. W. lOCii.
Custom and usage. — The implied authority
of a selling agent is limited to the usages
of the business in which he is employed.
With reference to such usages, and only such
usages, the principal is presumed to confer
power on his agent. Leach v. Beardslee. 22
Conn. 404; Upton v. Suffolk Countv Mills,
11 Cush. (Mass.) 586, 59 Am. Dec. 148;
Authors', etc.. Assoc. r. O'Gorman Co., 147
Fed. GIG. And see supra, II, A. 2, d. And the
custom must be reasonable and general. Car-
michacl P. Buck, 12 Rich. (S. C.) 451.
A solicitor and collector for a gas company
has actual if not ostensible authority to make
a contract binding on the gas company to
furnish gas at a certain price. Gallagher r.
Equitable Gas Light Co., 141 Cal. 699. 75
Pac. 329, so holding under statutes providing
that actual authority of an agent is such
as the principal confers or allows the agent
to believe he possesses ; that ostensible au
thority is such as a principal allows a third
person to believe the agent possesses; and
that an agent represents his principal for
all purposes in respect to actual or ostensible
authority.
34. Alabama.— Fulton p. Sword Medicine
Co., 145 Ala. 331, 40 So. 393; McMillan r.
Wooten, 80 Ala. 263, holding that airthority
to exchange does not authorize a trade
binding the principal to pay a cash differ
ence in values of the articles exchanged.
Colorado.— Sioux Citr Nursery, etc.. Co.
r. Magnes, 5 Colo. App." 172, 38 Pac. 330.
Connecticut.— Shonlnger r. Teabody, 59
Co'in. 588, 22 Atl. 437:
Illinois.— Rankin r. Taylor, 49 111. 451;
Forbis v. Reeves, 109 111. App. 98.
[II, A, 6, b, (in), (a)]
PRINCIPAL AND AGENT [31 Cyc] 1357
accepts them.35 However, the principal will be bound if the agent acts within
the scope of his authority, although he mistakes or disregards the private instruc
tions of the principal as to some of the terms of the sale,36 or makes mistakes in
judgment in exercising the discretion vested in him by the principal.37 The fact
that the agent imposes terms in addition to those prescribed by the principal will
give third persons no claim against the agent under the contract he had authority I
to make. Third persons cannot complain if the principal does not.38 As a general 1
rule the sale must be for cash only ; mere authority to sell does not give the agent
authority to sell on credit.39 But a sale on credit is good where such is shown to
Kentucky. — Seven Hill* Chautauqua Co.
f. Chase Bros. Co., 81 S. W. 238, 26 Ky.
L. Rep. 334.
Maine.— Cowan v. Adams, 10 Me. 374, 25
Am. Dec. 242.
Nebraska.— Michael v. Hoffsteadt, 5 Nebr.
(Unoff.) 453, 08 N. W. 1078.
New York.— Falihee p. John Simmons Co.,
121 X. Y. App. Div. 839, 106 N. Y. Suppl.
764 (holding that where plaintiff requested
defendant's salesman to reduce an estimated
price for supplies, and the salesman notified
defendant's manager, who told him it would
he all right, and then completed the arrange
ment directly with plaintiff, this did not
confer authority on the salesman to bind
defendant on a written contract with plain
tiff) ; Waldorf v. Simpson, 15 X. Y. App.
Div. 297, 44 X. Y. Suppl. 921; Robertson v.
Ketchum. 11 Barb. 652.
Texas. — Skecters v. Slater Milling Co., 4
Tex. Civ. App. 665, 23 S. W. 1000, holding
that where cotton is left with an agent to be
sold nt the highest market price upon ap
proval by the principal, a sale by the agent
without the principal's consent conveys no
title.
Vermont.— Brown v. West, 69 Vt. 440, 38
Atl. 87; White V. Langdon, 30 Vt. 599.
35. Gallagher v. Equitable Gas Light Co.,
141 Cal. 699, 75 Pac. 329; Sioux City Nurs
ery, etc., Co. v. Magnes, 5 Colo. App. 172,
38' Pac. 330; Susong V. McKenna, 120 Ga.
433. 55 S. E. 236. And see supra. I, F.
36. Alabama.— Union Refining Co. v. Bar
ton. 77 Ala. 148.
/oicn.- Griffith v. Fields, 105 Iowa 362,
75 X. W. 325.
Mississippi. — Potter v. Springfield Milling
Co., 75 Miss. 532, 23 So. 259.
Missouri. — Mabrav V. Kelly-Goodfellow
Shoe Co., 73 Mo. App. 1.
~Sew York.— Reynolds v. flavor, etc., Co.,
39 X. Y. App. Div. 218, 57 X. Y. Suppl. 106.
Texas.— Schleicher v. Armstrong, (Civ.
App. 1895) 32 S. W. 327.
United States.— Loraine v. Cartwright, 15
Fed. Cas. Xo. 8,500, 3 Wash. 151.
37. Mei-rimac Paper Co. v. Illinois Trust,
etc., Bank. 30 III. App. 268 [affirmed in 129
111. 296, 21 N. E. 787] (holding that where
an agent is authorized to sell goods to a
■person if he is responsible and in first-class
credit, and does so in good faith and on a
mistake in judgment, the principal is bound,
although such person's credit is not first-
class) ; McDonald v. Preston Xat. Bank, 111
Mich. 649, 70 N. W. 143 j Peay i>. Seigler,
48 S. C. 496, 20 S. E. 885, 59 Am. St. Rep.
731.
38. Goodale v. Wheeler, 11 N. H. 424 (in
which the agent, in addition to the condi
tions prescribed by the principal, provided
that twenty dollars of the purchase-money
should be paid at the time of the sale, to
be forfeited if the purchaser should not
complete his contract) ; McLaughlin r.
Wheeler, 1 S. D. 497. 47 X. W. 816.
39. Alabama.— Union Refining Co. v. Bar
ton, 77 Ala. 148; Burks v. Hubbard, 69
Ala. 379; Falls r. Gaither, 9 Port. 605. hold
ing that an authority to an agent to sell
and receive the money does not authorize
him to sell without receiving the money.
California.— Harlan v. Ely, 68 Cal. 522,
9 Pac. 947.
Iowa.— Graul v. Strutzel, 53 Iowa 712,
6 X. W. 119, 36 Am. Rep. 250 (holding that
authority to sell property does not authorize
a sale on credit, unless such sale is in accord
with the usages of trade) ; Payne v. Potter,
9 Iowa 549.
Kentucky. — Baldwin r. Tucker, 112 Kv.
282, 65 S. W. 841, 23 Kv. L. Rep. 1538, 57
L. R. A. 451.
Maine.— Moore v. Thompson. 32 Me. 497,
holding the sale good where other goods were
sold with those of the principal and enough
cash was received to pay for the principal's
goods.
Massachusetts.— Xorton f. Xevills, 174
Mass. 243, 54 X. E. 537; Brown V. Bull,
3 Mass. 211.
Michigan.— Kops Bros. Co. V. Smith, 137
Mich. 28, 100 N. W. 169.
Veto York. — Delafield r. Illinois, 2 Hill
159, 26 Wend. 192 [affirming 8 Paige
527].
Vermont.— Chapman r. Devcreux, 32 Vt.
616; Catlin 0. Smith, 24 Vt. 85; Bliss !.'.
Arnold, 8 Vt. 252, 30 Am. Dec. 465.
Wisconsin.— Hall v. Storrs, 7 Wis. 253,
holding that a direction to sell for cash
does not allow the agent to take a check
payable the day after the sale, even though
that be the customary way at the place of
sale of making what arc 'there called cash
sales.
England.— Wiltshire v. Sims. 1 Campb.
258. 10 Rev. Rep. 673; Underwood V.
Xicholls,
17 C. B. 239, 25 L. J. C. P. 79, 4 Wkly. Rep.
153. Compare Catterall v. Hindle, L. R. 2
C. P. 368 [revermnq L. R. 1 C. P. 186. Harr.
& R. 267, 12 Jur. X. S. 488, 38 L. J. C. P.
161, 14 L. T. Rep. X. S. 102, 14 Wkly. Rep.
371].
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be the usage and custom, well recognized and known to the person dealt with,"
as well as in cases where the manner in which the business is conducted makes sales
on credit necessary.41 A sale for cash upon the delivery of the goods has been held
to be within the power of an agent authorized to sell for cash.43 An agent may
give the purchaser a reasonable time within which to accept or reject the propo
sition of sale,43 or to make trial of machinery, or other similar wares, to determine
whether it is satisfactory.44 Again, a sale contemplates a price in money. Hence
authority to sell conveys power to sell for cash and not to exchange for other
property, or for part property and part cash,45 unless the terms of the agency
clearly empowered him to exchange.4"
(c) As to Payment.47 Intrusting to the agent possession of the goods he is to
sell is clothing him with the indicia of authority to receive the price to be paid
down, and such payment will bind the principal; 48 and some cases have even
gone so far as to lay down the rule that power to sell personal property, if not
But compare Swindell v. Latham, 145 X. C.
144, 58 S. E. 1010, 122 Am. St. Rep. 430,
holding that an agent, with authority to
sell, ha9 in the absence of any restriction to
the contrary the power to sell for cash or
credit.
40. Alabama.— Burks v. Hubbard, 69 Ala.
379.
Iowa.— See Payne v. Potter, 9 Iowa 549.
Missouri. — Wheeler, etc., Mfg. Co. V.
Givan, 05 Mo. 89.
.Yeic York.— Wait v. Borne, 7 X. Y. St.
113.
Tennessee. — May v. Mitchell, 5 Humphr.
365.
West Virginia. — State v. Chilton, 49
W. Va. 453, 39 S. E. 612.
United States.— Forrestier V. Bordman, 9
Fed. Cas. No. 4.945. 1 Story 43.
41. Daylight Burner Co. v. Odlin, 51 X. H.
56, 12 Am. Rep. 45: Pitt man v. The Samuel
Marshall, 54 Fed. 306, 4 C. C. A. 385.
42. Bristol v. Mente, 79 X. Y. App. Dir.
67. SO N. Y. Suppl. 52 [affirmed in 178 X. Y.
599. 70 X. E. 1096].
43. Meister v. Cleveland Dryer Co., 11 111.
App. 227.
44. Marion Mfg. Co. v. Harding. 155 Ind.
648, 5S X. E. 194; Springfield Engine, etc..
Co. v. Kennedy, 7 Ind. App. 502, 34 X. E-
856; Oster v'
.
Micklev, 35 Minn. 245, 28
X. W. 710; Deering t\ Thorn, 29 Minn. 120,
12 X. W. 350.
45. Connecticut.— Kearns v. Xickse, 80
Conn. 23, 66 Atl. 779, 10 L. R. A. X. S,
1118.
Georgia.— Gorham v. Felker, 102 Ga. 260,
28 S. E. 1002.
Illinois.— Drury i'. Barnes, 29 111. App.
166.
Iowa.— Holmes v. Redhead, 104 Towa 399,
73 X. W. 878; Findley ■v.Cowles, 93 Iowa
389, 61 X. W. 998.
Michigan.— Trudo v. Anderson, 10 Mich.
357, 81 Am. Dec. 795.
Missouri. — Wheeler, etc., Mfg. Co. r.
Givan, 65 Mo. S9.
Xeic Hampshire.— Tavlor, etc., Organ Co.
r. StarVev. 59 X. H. 14*2.
Veto York.— Block r. Dundon. 83 X. Y.
App. Div. 539, 81 X. Y. Suppl. 1114 (hold
ing that the fact that the agent could make
the sale only by accepting goods in payment
does not make such terms necessary and
proper so as to bind the principal) ; Jones
v. Richards, 50 Misc. C45, 98 N. Y. Suppl.
698 ; Beck t\ Donohuc, 27 Misc. 230, 57 X. Y.
Suppl. 741.
yorth Carolina. — Kav, etc., Co. v. C'ausev,
131 X. C. 350, 42 S. E. >27 ; Brown r. Smith.
67 X. C. 245.
Wisconsin.— Roberts r. Francis, 123 Wis.
78, 100 X. W. 1070.
England.— Guerreiro V. Peile. 3 B. &
.
Aid.
61(1, 22 Rev. Rep. 500, 5 E. C. L. 354.
Canada. — Wesbrook v. Willoughby, 10
Manitoba 600; Stewart V. Rounds, 7 Ont.
App. 515.
The principal may be estopped by his course
of dealing to deny the agent's authority to
take property in payment. Eggleston v. Ad
vance Threslier Co., 96 Minn. 241, 104 X. W.
891. (^ompare Stewart v. Rounds, 7 Ont.
App. 515, holding that a single previous ex
change does not warrant an inference of
general authority to exchange.
46. Gaus v. Hathaway. 66 111. App. 149;
Lindloy v. Lupton, 118 Mich. 466, 76 X. W.
1037.
47. See infra, II, A, 6, d.
48. Arkansas. — Mever v. Stone, 46 Ark.
210. 55 Am. Rep. 577.
Illinois.— Bailev r. Pardridge, 134 111. 18S,
27 X. E. 89 [affirming 35 111. App. 121].
Massachusetts.— Cairns v. Page, 165 Mvi.
552, 43 X. E. 503.
Missouri. — John Hutchison Mfg. Co. r.
Henry, 44 Mo. App. 2C3.
JVcir York. — Higgins v. Moore, 34 X. Y.
417.
Pennsylvania. — Irwin v. Seiple, 2 Phila.
208.
England.— Capel «>.Thornton, 3 C. A P.
352, 14 E. C. L. 605.
Goods furnished agent to fill order.—An
agent who is furnished with samples and
price lists of goods of his principal, and who
is sent out to sell by sample, and afterward
furnished with goo<ls to fill his orders, is
ostensibly a general agent, and authorized
to collect, and payments made to him are
binding on the principal. Beckwith r. Reid,
4 Ohio Dec. (Reprint) 430, 2 Clev. L. Rep.
162.
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restricted, includes power to receive payment therefor; 49 but it is generally held
that mere authority to solicit orders or to take contracts to submit to the principal
for approval carries no implied power to collect at any time.50 And the same prin
ciple denies to brokers or traveling salesmen not having possession of the goods, but
selling for future delivery, to be paid for upon delivery or at any other future time,
any authority, upon these facts alone, to collect payment for such goods.51 And
certainly where goods are sold by an agent and there is notice, direct or implied,
to pay the price to the principal, payment by the vendee to the agent will not bind
the principal, nor protect the vendee.53 The authority of an agent to collect need
49. Collins v. Newton, 7 Baxt. (Tenn.)
260; Hoskins v. Johnson, 5 Sneed (Tenn.)
409; Hackney v. Jones, 3 Humphr. (Tenn.)
612. And see Sawin v. Union Bldg., etc.,
Assoc., 95 Iowa 477, 64 N. W. .401 (holding
that a general agent for selling shares has
power to collect the price before or after de
livery) : Trainer p. Morison, 78 Me. 160, 3
AO. '185, 57 Am. Rep. 790 (holding that an
agent who lias authority to contract for the
sale of chattels has authority to collect pay
for them at the time, or as a part of the
same transaction, in the absence of any pro
hibition known to the purchaser) ; Scott v.
Hopkins, 2 N. Y. St. 324 [questioned in
Lamb f. Hirschberg, 1 N. Y. App. Div. 519,
37 X. Y. Suppl. 283] ; Putnam v. French, 53
Vt. 402, 38 Am. Rep. 682 (in which case
particular stress is laid upon a custom,
proved as existing in New England in such
transactions, to make payment either to the
principal or tlve agent).
50. Georgia. — Johnson V. American Free
hold Land Mortg. Co. of London, 111 Ga.
490, 36 S. E. 614; Collins v. Crews, 3 Ga.
App. 238, 59 S. E. 727.
Illinois — Smith ». Hall, 19 111. App. 17;
Greenhood r. Keator, 9 111. App. 183. See
also Clark v. Smith, 88 111. 298; Abrahams
p. Weiller, 87 III. 179.
Kentucky. — John Matthews' Apparatus Co.
v. Renz, 61 S. W. 9, 22 Ky. L. Rep. 1528;
Charles Drown Grocery Co. V. Becket. 57
S. W. 458, 22 Ky. L. Rep. 393, holding that
the power of the agent should certainly be
limited to taking a proposal for submission
to his principal when the goods offered are
not in his line and are offered at a grossly
inadequate price.
Massachusetts.— Clark t\ Murphv. 164
Mass. 490, 41 X. E. 674; Clough v. Whit-
comb, 105 Mass. 482.
Missouri. — Chambers v. Short, 79 Mo. 204;
Butler V. Dorman. 68 Mo. 298, 30 Am. Rep.
795 {explaining Rice r. Groffmann, 56 Mo.
434].
Yeir York. — Lamb v. Hirschberg, 1 N. Y.
App. Div. 519, 37 N. Y. Suppl. 283; Hahnen-
feld v. Wolff, 15 Misc. 133, 36 N Y. Suppl.
473.
Oklahoma.— Scarritt-Comstock Furniture
Co. v. Hudspeth, (1907) 91 Pac. 843.
Tennessee. — Fabian Mfg. Co. v. Newman,
(Ch. App. 1900) 62 S. W. 218.
Wisconsin. — McKindlv v. Dunham, 55 Wis,
515, 13 N. W. 485, 42 Am. Rep. 740.
England. — Rpooner v. Browning. ns!,8]
1 Q. B. 528, 67 L. J. Q. B. 339, 78 L. T. Rep.
If. S. 97, 14 T. L. R. 245, 46 Wkly. Rep. 369.
51. Alabama.— Simon v. Johnson, 101 Ala.
368, 13 So. 491, 105 Ala. 344, 16 So. 884, 53
Am. St. Rep. 125, 108 Ala. 241, 19 So.
244.
Arkansas.— Meyer v. Stone, 46 Ark. 210,
55 Am. Rep. 577.
Florida. — Lakeside Press, etc., Co. v.
Campbell, 39 Fla. 523, 22 So. 878.
Georgia.— Walton Guano Co. v. McCall,
111 Ga. 114, 36 S. E. 469.
Illinois.— Bailey v. Partridge, 134 HI. 188,
27 N. E. 89; Clark V. Smith, 88 111. 298;
Williams v. Anderson, 107 111.App. 32. Com-
pare Harris v. Simmerman, 81 111. 413.
Kansas.— Dreyfus v. Goss, 67 Kan. 57, 72
Pac. 537 ; Kane v. Barstow, 42 Kan. 465,
22 Pac. 588, 16 Am. St. Rep. 490.
Michigan.— Kornemann v. Monaghan, 24
Mich. 36.
Minnesota.— Brown v. Lallv, 79 Minn. 38,
81 N. W. 538.
New Jersey.— Law v. Stokes, 32 N. J. L.
249, 90 Am. Dec. 655.
Yete York.— Higgins v. Moore, 34 N. Y.
417 [reversing 6 Boaw. 344].
Pennsylvania. — Seiple v. Irwin, 30 Pa. St.
513; Giltinan v. Bergey. 5 Pa. Dist. 20, 11
Montg. Co. Rep. 162, holding that the pay
ment to an agent selling goods on credit, but
not having the goods in his possession to
deliver, is not good without evidence of his
authority to receive payment.
West Virginia. — Crawford v. Whittaker,
42 W. Va. 430. 26 S. E. 516.
But compare Collins v. Newton, 7 Baxt.
(Tenn.) 269; Hoskins v. Johnson. 5 Sneed
(Tenn.) 469; Hackney v. Jones, 3 Humphr.
(Tenn.) 012.
Usage. —A payment to such an agent will
be good, however, if there be a general and
known usage for such agents to make collec
tion. Meyer v. Stone, 46 Ark. 210, 55 Am.
Rep. 577." Compare Higgins v. Moore, 34
N, Y. 417 [reversing 6 Bosw. 344].
The principal may confer authority on a
traveling salesman to collect, and in such
case he may collect in the usual wav. How
ard v. Chapman. 4 C. & P. 508, 19 E. C. L.
624.
52. Lamb v. Hirschberg, 1 N. Y. App. Div.
519. 37 N. Y. Suppl. 283.
Thus where goods were sold on credit, and
a bill was delivered therewith on which was
printed the notice, " Pay none but authorized
collectors," a payment for the goods there
after made to the salesman who sold the
same, and who was without actual authority
to receive payment, or apparent authority
other than that he sold the goods, did not
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not be express, but may be implied from the fact that the bill for the goods pre
viously sold by him is sent to him by his principal and presented by the agent fo:
payment.53 An agent who, by the habits and course of dealing of the principal,
is permitted to appear to have authority to make collections, or to transact- business
for his principal generally, may receive payment for goods sold.54 It seems that
if un agent is authorized to sell on credit, he may accept the vendee's note for the
purchase-price, or for so much of it as is to be paid at a future date; 55 but it does
not follow that by virtue of his authority to sell he has any authority to collect
such paper at maturity, or at any time after the sale. By the sale and acceptance
of the paper for his principal his authority is presumptively exhausted.58 And
even where an agent is authorized to collect notes after their maturity, he has not
the right to take anything save money in the payment of them, without express
authority from his principal.57 If the purchaser of property does not know that
he is dealing with an agent of the owner, and has not good reason to know it
,
he is
justified in treating the agent as the owner, and payment of the price to him will
be a defense to an action by the owner for the amount.58 A selling agent has no
implied power to release a claim without payment,50 and if he has general authority
to collect, this will not authorize him to reinvest the funds so collected.60
(d) To Rescind or Modify Sale."1 A sales agent may be expressly given any
authority the principal desires, and the acts and conduct of the principal may be
equivalent to the grant of express authority. But ordinarily such an agent is
supposed to be employed to contract a sale, and has no implied power, once this
is done, either to undo or to modify the contract.82 The sale completes the trans
action, and there is no presumption, from the mere authority to sell, that the agency
continues so as to enable the agent to rescind the sale, or to offer the vendee further
discharge the purchaser. Zilberman v. Fried
man, 54 Misc. (N. Y.) 250, 104 N. Y. Suppl.
363. ■ Compare Luckie v. Johnston, 89 Ga.
321, 15 S. K. 459 (holding that the fact that
the words, " Bills payable at this office only,"
were printed in small letters on the face of
the bills does not necessarily negative the
agent's authority to collect such bills, when
the debtor had no knowledge of the words at
the time of making payment) ; Kinsman v.
Kershaw. 119 Mass. 140 (holding that a state
ment printed on a bill-head in small letters.
"All moneys to be paid to the treasurer, and
bills to be receipted by him." does not pre
clude the debtor from showing payment to
another who presented it for payment, if the
debtor paid it in good faith and without hav
ing observed the printed rule).
53. Luckie v. Johnston, 89 Ga. 321, 15
S. E. 459; Adams v. Humphreys, 54 Ga. 496.
See also Kinsman v. Kershaw, 119 Mass. 140.
Compare Dutcher v. Beckwith, 45 111. 460,
92 Am. Dec. 232.
54. Howe Mach. Co. v. Ballweg, 89 HI.
318; Continental Tobacco Co. v. Campbell,
76 S. VV. 125, 25 Kv. L. Rep. 5G9; Estey v.
Snyder, 76 Wis. 624," 45 N. W. 415. See also
Harris v. Simmerman. 81 111. 413.
55. See Howard p. Rice, 54 Ga. 52.
56. Georgia.— Holland v. Van Beil, 89 Gku
223, 15 S. E. 302; Howard v. Rice, 54 Ga.
52.
Indiana. — Kingan v. Silvers, 13 Ind. App.
80, 37 N. E. 413.
Iowa.— Draper t>. Rice, 56 Iowa 114, 7
N. W. 524, 8 N. W. 797, 41 Am. Rep. 88.
Kansas.—National Fenee-Mach. Co. v. High-
leyman, 71 Kan. 347, 80 Pac. 568.
Oregon. — Rhodes v. Belchee, 36 Oreg. 141,
59 Pac. 117,. 1119.
Pennsylvania. — Irwin v. Seiple, 2 Phila.
208.
Wisconsin.— Strachan v. Muxlow, 24 Wis.
21, holding that the implied authority of
an agent for sale of reaping machines to re
ceive payment of notes taken from purcha.-^ers
and payable to his principal is terminated by
the surrender of the notes to his principal,
and cannot be extended by an oral agree
ment that the maker might pay it to him
when due.
57. Woodruff v. American Road Mach. Co.,
65 S. W. 600, 23 Ky. L. Rep. 1551.
58. Tripp, etc., Boot, etc., Co. v. Martin,
45 Kan. 765, 26 Pac. 424. Compare Sage t.
Shepard, etc., Lumber Co., 4 N. Y. App. Div.
290, 39 X. Y. Suppl. 449 [affirmed in 158
N. Y. 672, 52 N. E. 1126].
59. Deacon P. Greenfield, 141 Pa. St. 4G7.
21 Atl. 650. And see infra, II, A, 6, h, (in).
60. Stoddart v. U. S., 4 Ct. CI. 511.
61. See infra, II, A, 6, g.
62. Missouri. — White v. Maasey, 65 Mo.
App. 260.
Oregon. — Brighara v. Hibbard, 28 Oreg.
386, 43 Pac. 383.
Pennsylvania. — Mange-Wiener Co. v. Pat-
ton Worsham Drug Co., 27 Pa. Super. Ct.
315.
South Carolina. —Adrian v. Lane, 13 S. C.
183.
Texas. — Pillman f. Freiberg, 2 Tex. App.
Civ. Cas. § 582.
United States.— Berthold p. Goldsmith. 24
How. 536, 16 L. ed. 762; Stoddart r. Warren,
23 Fed. Cas. No. 13,471, 7 Reporter 517.
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inducements to carry out its terms, or to adjust the damages resulting from a breach
of its terms.911 The agency, however, does presumptively continue until the sale is
complete,64 and accordingly if the sale is conditional upon the quality of the goods
or chattels, and fhe principal has not fulfilled the terms of his warranty, the sale is
not complete, and the agent may modify the terms of the contract as to the notice
of the defects in the chattels, or as to their return.61 But a general agent with
full authority to represent the principal in a given locality, or to manage a particular
branch of the principal's business, is more than a mere sales agent, and where the
conduct of his agency reasonably requires power to modify the contracts he makes,
courts have often held the right so to do to be within his implied powers.9*,; Cer
tainly, if the principal asserts the authority of the agent to rescind the sale, third
persons will not be heard to deny it.97 Where the principal has prescribed the
limits or terms, an agent has no implied power to modify or extend them.98
c. To Sell Real Estate — (i) Lv General. The authority of an agent, not
expressly authorized to sell real estate, to exercise such power is not readily inferred.
It must be reasonably necessary to enable the agent to execute the agency or it will
not be implied,8" although it will from a general unrestricted power to make
63. Bradford v. Bush, 10 Ala. 386; Robin
son F. Nipp, 20 Ind. App. 156, 50 X. E. 408;
Fletcher c. Xelson, 6 N. D. 94, 09 N. W. 53;
Brigham v. Hibbard, 28 Oreg. 386, 43 Pac.
383.
64. Denman P. Bloomer, 11 111. 177, in
which the court recognizes the rule that an
agent cannot act after his authority ceases
by the completion of the business to transact
which he was constituted agent. But until
the business has been completed, or the power
revoked, the authority continues, and the
agent can bind the principal. Hence if, the
price has not been fully paid the agent may
return the part paid and rescind the sale.
If this were not so the agent could not protect
his principal if he discovered before full pay
ment had been made that the vendee was
insolvent.
65. Indiana. — Marion Mfg. Co. v. Hard
ing, 155 Ind. 648, 58 N. E. 194; Ellinger v.
Rawlings, 12 Ind. App. 336, 40 N. E. 146
(in which goods purchased were found un
like the sample, and the salesman was held
to have implied authority to direct the buyer
to retain the unsatisfactory goods until all
were in, and then make one reshipment of
those defective) ; Springfield Engine, etc., Co.
f. Kennedy, 7 Ind. App. 502, 34 N. E.
856.
Iowa.— Webster City First Nat. Bank v.
Dutcher, 128 Iowa 413, 104 N. W. 497, 111
Am. St. Rep. 209, I L. R. A. N. S. 142; Par
sons Band-Cutter, etc., Co. v. Mallinger, 122
Iowa 703, 98 N. W. 580; Blaess v. Nichols,
etc., Co., 115 Iowa 373, 88 N. W. 829; Mc-
Cormick Harvesting Maeh. Co. r. Brower, 88
Iowa 607, 55 N. W. 537 ; Warder v. Robertson,
75 Iowa 585, 39 N. W. 905; Pitsinowsky v.
Beardsley, 37 Iowa 9.
Minnesota.— Reeves v. Cress, '80 Minn. 466,
83 N. W. 443; Oster v. Mickley, 35 Minn.
245, 28 N. W. 710; Deerlng v. Thorn, 29 Minn.
120. 12 N. W. 350.
Missouri. — Heilman Mach. Works r. Dol-
larhide, 32 Mo. App. 178.
Texas.— Eastern Mfg. Co. v. Brenk, 32 Tex.
Civ. App. 97, 73 S. W. 538.
Wisconsin.— Warder, etc., Co. v. Pischer,
110 Wis. 303, 85 N. W. 908.
66. Indiana. — Springfield Engine, etc., Co.
v. Kennedy, 7 Ind. App. 502, 34 N. E. 856,
holding that a local agent authorized to
sell machines in certain localities is, as to
a sale made by him in such territory, a gen
eral agent, with authority to waive certain
conditions in the contract of sale.
Iowa.— Webster City First Nat. Bank r.
Dutcher, 128 Iowa 413, 104 X. W. 497, 111
Am. St. Rep. 209, 1 L. R. A. N. S. 142.
Minnesota.— Parsons Band Cutter, etc., Co.
V. Haub, 83 Minn. 180, 80 N. W. 14. , s.,-
jVeic York.— Thomas Roberts Stevenson Co.
v. Fox, 19 Misc. 177, 43 N. Y. Suppl. 253.
Pennsylvania. —See Scott r. Wells, 6 Watts
& S. 357, 40 Am. Dec. 568.
67. Sturtevant v. Orser, 24 N. Y. 538, 82
Am. Dec. 321, holding that the principal may
take advantage of the acceptance by his agent
of the rescission of a sale by an insolvent
vendee.
68. Lamed r. Went worth, 114 Ga. 208. 39
S, E. 855 (in which the agent undertook
to extend the period of an option) ; Larson t'.
Minneapolis Threshing Mach. Co., 92 Minn.
C2, 99 N. W. 623.
'
69. .4 labama.— Southern Cotton Oil Co. t>.
Henshaw, 89 Ala. 448, 7 So. 766,
Indiana.— Coquillard v. French, 19 Ind.
274.
Pennsylvania. — See Hay v. Mayer, 8 Watts
203, 34 Am. Dec. 453.
Texas. — Hammond r. Hough, 52 Tex. 63 ;
Berry v. Harnage, 39 Tex. 638; Hennessee v.
Johnson, 13 Tex. Civ. App. 530, 36 S. W.
774; Collins v. Durward, 4 Tex. Civ. App.
339, 23 S. W. 561.
Wisconsin.— Jourdain p. Fox, 90 Wis. 99,
62 N. W. 936, holding that an agent em
ployed to purchase tax titles, receiving as
compensation a percentage of the net profits,
has no authority to convey lands purchased
for the principal at a tax-sale.
United States. — Union Mut. L. Ins. Co. v.
Masten, 3 Fed. 881, holding, however, that
where property has been purchased of an
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sales. 70 The power need not describe the specific tract of land, but a general power
to sell all lands owned by the principal in a given locality gives authority as to any
particular tract in such locality.71 Power to sell a particular interest of the prin
cipal in lands is good even though there may be an unimportant defect in the
description of the interest to be disposed of." But it will not be extended to include
other lands, or interests in the same lands derived in other ways, and not referred
to in the power, and especially if these interests were unknown at the time of the
execution of the power; 73 nor of course interests conveyed away by the principal
before the agent acts,74 or which never belonged to the principal.73 Power to sell
all lands which the principal owns has been held to extend only to lands so owned
at the time of the execution of the power; 76 but the surrounding circumstances,
agent in good faith, and the money paid,
under the supposition that the agent was
duly authorized to make the sale, a court
of equity will protect the purchaser if it
can do so consistently with principles of
law) ; Bosscau p. O'Brien, 3 Fed. Cas. No.
l,6tS7, 4 Biss. 395.
Thus it will not be inferred from a general
power to settle, compromise, adjust, or attend
to, the business of the principal (Southern
Cotton Oil Co. p. Henshaw, 89 Ala. 448, 7
So. 700; Wilcoxson p. Miller, 49 Cal. 193;
Blum !\ Robertson, 24 Cal. 127; Billings p.
Morrow, 7 Cal. 171, G8 Am. Dec. 235; Lord
v. Sherman, 2 Cal. 498; Coquillard p. French,
19 Ind. 274; Matthews P. Matthews, 49 Me.
580; Ashley P. Bird. 1 Mo. 040, 14 Am. Dec.
313; Ferreira r. Depew, 17 How. Pr. (X. Y.)
418; De Cordova c. Knowles, 37 Tax. 19;
Watson v. Hopkins, 27 Tex. 037; Wells p.
Heddenbcrg, 11 Tex. Civ. App. 3, 30 S. W.
702; Connor p. Parsons, (Tex. Civ. App. 1895)
30 S. W. 83; Scully v. Book, 3 Wash. 182,
28 Pac. 550; Hunter P. Sacramento Valley
Beet Sugar Co., 11 Fed. 15, 7 Sawy. 498),
nor from power to locate and acquire for the
principal the land in question (Campbell v.
Lapslev, 2 Bibb (Ky.) 73; Hotchkiss v.
Middlekauf, 90 Va. 049, 32 S. E. 36, 43
L. R. A. 800), nor from a previous authority
to sell, even though the agent is able to sell
on the terms then authorized (Sullivan p.
Leer, 2 Colo. App. 141, 29 Pac. 817; Mat
thews P. Sowle. 12 Xebr. 398, 1] X. W. 857;
Wasweyler P. Martin, 78 Wis. 59, 40 X. W,
890. See also Hoskins p. O'Brien, 132 Wis.
453, 112 X. W. 400), nor from being put in
possession of the property ( Ex p. Davidson,
57 Fed. 883) , nor from authority to find a
purchaser (Lambert p. Gerner, 142 Cal. 399,
78 Pac. 53; Grant P. Edc, 85 Cal. 418, 24
Pac. 890. .20 Am. St. Rep. 237; Armstrong
r. Lowe, 70 Cal. 010, 18 Pac. 758; Duffr V,
Hobson, 40 Cal. 240. 0 Am. Ren. 617; Furst
p. Tweed. 93 Iowa 300, 61 XT. W. 857; Bur
lington, etc., R. Co. p. Sherwood, 02 Iowi
309, 17 X. W. 564; Lucas r. Barrett, 1 Greene
(Iowa) 510; Prentiss r. Xclson. 09 Minn.
496. 72 X. W. 831 ; Milne p. Kleb, 44 X. J.
Eq. 378, 14 Atl. 646; Simmons p. Kramer, 88
Va. 411, 13 S. E. 902; Hall P. Gambrill. 89
Fed. 709; Hamer P. Sharp, t. R. 19 Eq. 108,
44 L. J. Ch. 53, 31 L. T. Rep. X. S. 643. 23
Wklv. Rep. 158; Godwin V. Brind. L. R. 5
C. P. 300, 39 L. J. C. P. 122 note, 17 Wklv.
Rep. 29; Wilde p. Watson, L. R. 1 Ir. 402;
Chadburn P. Moore, 61 L. J. Ch. 674, 67 L. T.
Rep. N. S. 257, 41 Wkly. Rep. 39; Ryan P.
Sing, 7 Ont. 2<56. Compare Hornsby c. John
stone, 3 Nova Scotia Dec. 1), or to lease ana
collect rents (Samson v. Beale, 27 Wash. 557,
68 Pac. 180), nor from a particular power
to make sales and settle the principal's debts
(Alger p. Fay, 12 Pick. (Mass.) 322; Bert-
schy p. Sheboygan Bank, 89 Wis. 473, (51
X. W. 1115. See also Kempner P. Rosenthal,
81 Tex. 12, 10 S. W. 639).
70. Sullivan p. Davis, 4 Cal. 291; Marr
p. Given, 23 Me. 55, 39 Am. Dec. 600; Gardi
ner p. Griffith, (Tex. Civ. App. 1900) 5G
S. W. 558).
A letter to a real estate agent must be
specific and certain in order to create an
agencv to sell real estate. Fay P. Sullens.
15 Okla. 171, 81 Pac. 426.
71. Baxter p. Yarborough, 40 Tex. 231.
72. Alemany P. Daly, 36 Cal. 90 (holding
that a power of attorney to sell " the one-
half" empowers the agent to sell one hali
in severalty, exercising his own discretion
as to which half) ; McClaskev P. Barr, 50
Fed. 712. And see Dolton P. Cain, 14 Wall.
(U. S.) 472, 20 L. ed. 830.
73. Minnesota.— Carson p. Smith, 12 Minn.
540.
New York.— Lord p. Underdunck, 1 Sandf.
Ch. 46.
Texas. — Blume p. Rice, 12 Tex. Civ. Apr*
1, 32 S. W. 1050; Franklin p. Piper, 5 Ter.
Civ. App. 253, 23 S. W. 942. Compare Wynne
p. Parke, 89 Tex. 413. 34 S. W. 907 Irc'vera-
ing (Civ. App. 1895) 30 S. W. 52].
United States.— McClaskev V. Barr. 50 Fed.
712.
England.— In re Dowson, fl904] 2 Ch.
219, 73 L. J. Ch. 684, 91 L. T. Rep. N. S.
121.
Canada. — Murrav P. Jenkins, 28 Can. Sup.
Ct. 565.
74. Watson p. Sutro, 86 Cal. 500. 24 Pac.
172, 25 Pac. 64; General Meat Supplv Assoc.
p. Bouffler. 41 L. T. Rep. N. S. 719.
Land sold hut not conveyed. — Where a let
ter of attorney authorizes an agent to sell
all the land of the principal which the latter
has not previously conveyed, the agent may
convey what his principal has previously-
sold but not conveyed. Mitchell p. Maupin,
3 T. B. Mon. (Kv.) 185.
75. Hall v. Scott Countv, 7 Fed. 341. 2 Mc-
Crarv 356.
76. Weare v. Williams, 85 Iowa 253. 52
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and the intent as gathered from the whole instrument of appointment, have some
times led the courts to include after-acquired lands.77 Power to sell all lands which
the principal may own is generally held to include lands acquired during the agency
and after the execution of the power.78 A power to buy and sell real estate has been
construed to authorize the agent to sell and convey only such lands as he had first
bought, and not land owned by the principal previous to the execution of the
power,79 and authority to claim, recover, and sell lands is restricted to lands held
by adverse claimants.80 Power to sell the realty includes the right to sell every
thing that is appurtenant thereto, so as to form part of it.81 If the power describes
the lands to be sold, the sale by the agent will be binding if the land conveyed can
be ascertained by the description in the power.82 Where a power of attorney has
been given, authorizing the conveyance of land, verbal directions from the maker
of the power can confer no new authority, nor enlarge that contained in the power
of attorney.83 A deed from one who has power of attorney to sell passes title,
although he does not refer to such power and has no estate in the land conveyed.84
(a) Extent of Authority — U) In General. The authority to sell land
must be strictly pursued and acts outside the authority will not bind the principal.85
X. W. 328; Penfold v. Warner, 96 Mich. 179,
55 N. W. 680, 35 Am. St. Sep. 591.
77. Fay v. Winchester, 4 Mete. (Mass.)
513; Benschoter v. Lalk, 24 Xebr. 251, 38
N. W. 746; Wronkow v. Oakley, 133 N. Y.
505, 31 X. E. 521, 28 Am. St. Rep. 661, 16
L. R. A. 209 [reversing 64 Hun 217, 19 X. Y.
Suppl. 51]; Garrison v. Coffey, (Tex. 1887)
5 S. W. 638.
78. Tuman c. Pillsburv, 60 Minn. 520, 63
X. W. 104; Cooper v. Finke, 38 Minn. 2, 35
X. W. 469; Bigelow r. Livingston, 28 Minn.
57, 9 X. W. 31; Berkey v. Judd, 22 Minn.
287; Carson p. Smith, 5 Minn. 78, 77 Am.
Dec. 53!); Benschoter e. Atkins, 25 Xebr. 645,
41 X. W. 63!); Benschoter V. Lalk, 24 Xebr.
251, 38 N. W. 746.
Land held under defective tax deed.— Land
brought in at a tax-sale by the donors for
■which they have received a deed, although
such deed is defective for informality, is
included. Alexander v. Goodwin, 20 Xebr.
216. 29 X. VV. 468.
79. Greve v. Coffin, 14 Minn. 345, 100 Am.
Dec. 229.
80. Hazlett v. Harwood, 80 Tex. 508, 16
S. W. 310. Compare Meyer v. Hale. (Tex.
Civ. App. 1893) 23 S. W." 990, in which the
power ip
" investigate and recover " was held
to be broad enough to cover any lands dis
covered by the investigation.
81. McDonald v. Bear River, etc., Water,
etc., Co., 13 Cal. 220, holding that a power
to sell a mill and other improvements au
thorizes a sale of the water rights attached
to the mill.
82. McClure v. Herring, 70 Mo. 18, 35 Am.
Hep. 404; Morris v. Linton, 61 Xebr. 537, 85
N. W. 565; Linton r. Moorhead, 209 Pa. St.
646, 59 Atl. 264; Dunnegan v. Butler. 25
Tex. 501 ; Kane v. Sholars, 41 Tex. Civ. App.
154, 90 S. W. 937; Crimp P. Yokelv, 20 Tex.
Civ. App. 231, 48 S. W. 1116.
83. Spofford v. Hobbs, 29 Me. 148, 48 Am.
Dec. 521; Coulter e. Portland Trust Co.. 20
Oreg. 469. 26 Pac. 565. 27 Pac. 266. 23 Oreg.
131. 31 Pac. 280.
84. Hill v. Conrad, (Tex. Civ. App. 1897)
41 S. W. 541.
85. Colorado.— Guy v. Rosewater, 18 Colo.
App. 1, 69 Pac. 271, holding that an au
thority to an agent to enter into possession
of, control, and sell, and assign plaintiff's
real estate does not empower the agent to
enter into a copartnership for plaintiff.
Illinois.— Brillhart McConnell, 25 111.
476, holding that authority to sell upon ful
filment of conditions named does not confer
authority to sell without performance of the
conditions.
Ioira.— Iowa R. Land Co. v. Fehring, 126
Iowa 1, 101 X. W. 120; Mathews v. Gilliss, 1
Iowa 242, holding that authority to sell all
is no authority to sell a portion separately.
Minnesota.— Dayton v. Buford, 18 Minn.
126; Rice v. Tavefnier, 8 Minn. 214, 83 Am.
Dec. 778.
A>!0 Jersey.— Xational Iron Armor Co. V.
Bruner, 19 X. J. Eq. 331.
Texas. — Skirvin v. O'Brien, (Civ. App.
1906) 95 S. W. 696.
United States.—Warren v. Tinslev, 53 Fed.
689, 3 C. C. A. 613; Bosseau v. O'Brien, 3
Fed. Cas. Xo. 1,667, 4 Biss. 395.
Canada. —Amvot v. Daulnais, 15 Quebec
Super. Ct. 311.
Compare Campbell v. Beard, 57 W. V*.
501. 50 S. E. 747.
See also infra, II, B, 2.
Authority to sell does not imply authority
to rent (Hitchens v. Ricketts, 17 Ind. 625),
to grant easements or licenses (Noftsger r.
Barkdoll. 148 Ind. 531, 47 X. E. 960; Hub
bard V. Elmer, 7 Wend. (X. Y.) 446, 22 Am.
Dec. 590; McKillip v. Mcllhenny, 2 Watts
(Pa.) 446), to partition (Borel'i;. Rollins,
30 Cal. 408; Gosselin v. Chicago. 103 111.
623; McQueen v. Farquhar, 11 Ves. Jr. 467. 8
Rev. Rep. 212, 32 Eng. Reprint 1168). to alter
boundaries (Fore r. Campbell, 82 Ya. 808,
1 S. E. 180), to dedicate to public use (Mott
p. Smith, 16 Cal. 533; Dupont r. Wertheman,
10 Cal. 354; Gosselin v. Owego, 103 111. 623;
Anderson v. Bigelow, 16 Wash. 198, 47 Pac;
426; Campbell r. Campbell. 57 Wis. 288. 15
N. W. 138; Meade Brothers, 28 Wis. 689;
Hanrick v. Patrick. 119 U. S. 156, 7 8. Ct.
147, 30 L. ed. 396; Wirt v. McEnery, 21 Fed.
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Thus the power merely to sell does not authorize the agent to exchange,8* to
mortgage,87 to make representations as to quantity, quality, or condition of the
real estate,8* or to convey in payment of a debt or claim.8" Where the authority
to sell is limited as to time the sale to bind the principal must be consummated at
or within the time stated.90 In tho absence of a time limit the sale must be made
within what is under the circumstamces a reasonable time." Authority may,
however, be conferred upon the agent broad enough to include other acts than
mere sale, in which case of course the agent's power to bind his principal will be
as broad as the authority." An agent to sell land has, however, by implication
authority to perform all acts necessary to effect a binding sale,*3 for the rule of
strict construction will not be allowed to defeat the very purpose of the agency."
Where the agent has authority to exercise discretion his exercise thereof will bind
the principal;06 but it must be for the principal's benefit, BS unless it is clearly the
233. Compare State v. Atherton, 16 X. H.
203; Van Zandt V. Furlong, 18 N. Y. Suppl.
54; Anthony e. Providence, 18 R. I. 699, 28
Atl. 766; Bartean v. West, 23 Wis. 416), to
cut into lots (Gosselin v. Chicago, 103 111.
623 ) , to revoke or rescind contract of sale
(West-End Hotel, etc., Co. v. Crawford, 120
N. C. 347, 27 S. E. 31 ) , to reinvest proceeds
(Stoddart v. V. S., 4 Ct. CI. 511), or to as
sign for the benefit of the principal's cred
itors (Gouldy v. Metcalf, 75 Tex. 455, 12
S. W. 830, 16 Am. St. Rep. 912).
If unauthorized acts cannot be separated
from authorized .the whole fails. Thomas v.
Joslin, 30 Minn. 388, 15 N. W. 675.
86. Chapman r. Hughes, 134 Cal. 641, 58
Pac. 298, 00 Pac. 974, 66 Pac. 982; Hampton
v. Moorhead, 02 Iowa 91, 17 N. W. 202; Mor
rill v. Cone. 22 How. (U. S.) 75, 16 L. ed.
253; McMichael v. Wilkie, 18 Ont. App. 464.
87. California. — Hawxhurst v. Rathgeb,
119 Cal. 531, 51 Pac. 846, 63 Am. St. Rep.
142; Golinsky V. Allison, 114 Cal. 458, 46
Pac. 295.
Illinois. — Salem Nat. Bank v. White, 159
111. 136, 42 N. E. 312.
Massachusetts. — Hoyt V:. Jaques, 129 Mass.
2S6.
New Jersey.— Ferry c. Laible, 31 N. J.
Eq. 566.
Pennsylvania.— Campbell v. Foster Home
Assoc., 163 Pa. St. 609, 30 Atl. 222, 43 Am.
St. Rep. 818, 26 L. R. A. 117.
Wisconsin.— Minnesota Stoneware Co. v.
McCrossen, 110 Wis. 310, 85 N. W. 1019, 84
Am. St. Rep. 927
An agent to sell cannot foreclose or dis
charge mortgage. —Aultman v. Jones, 2 Fed.
Cas. No. 657, Woolw. 99; Barger v. Miller,
2 Fed. Cas. No. 979, 4 Wash. 280.
88. Mayo o. Wahlgreen, 9 Colo. App. 506,
50 Pac 40; Iowa R. Land Co. v. Fehring, 126
Iowa 1, 101 N. W. 120; National Iron Armor
Co. c. Bruner, 19 N. J. Eq. 331; Samson c.
Beale, 27 Wash. 557, 68 Pac. 180.
89 Lewis v. Lewis, 203 Pa. St. 194, 52 Atl.
203; Frost v. Erath Cattle Co., 81 Tex. 505,
17 S. W. 52, 26 Am. St. Rep. 831; Folts v.
Ferguson, (Tex. Civ. App. 1894) 24 S. W.
057.
90. Bliss v. Clark, 16 Grav (Mass.) 60;
Matthews v. Sowle, 12 Nebr. "398, 11 N. W.
857. . .
91. Matthews v. Sowle, 12 Nebr. 398, 11
N. W. 857 ; Dver v. Duffy, 39 W. Va. 148, 19
S. E. 540, 24 L. R. A. 339; Weaver r. Burr,
31 W. Va. 736, 8 S. E. 743, 3 L. R. A. 94.
92. Hitchens v. Ricketts, 17 Ind. 625; Kane
v. Dahlbender, 9 Misc. (N. Y.) 473. 30
N. Y. Suppl. 232 (holding the power broad
enough to authorize the agent to rent ) ;
Anthony V. Providence, 18 R. L 699, 28 Atl.
70*5 (holding the power broad enough to
authorize the agent to plat the land, and
dedicate the streets to the public) ; Wright
v. Blackwood, 57 Tex. 644; Martin v. Harris,
(Tex. Civ. App. 1894) 26 S. W. 91 (holding
the power broad enough to authorize parti
tion). See Rovelsky p. Scheuer, 114 Ala. 419,
21 So. 785; Frink v. Roe, (Cal. 1885) 7 Pac.
481.
93. Smith v. Allen, 86 Mo. 178; Judd P.
Walker, 114 Mo. App. 128, 89 S. W. 558;
Green v. Worman, 83 Mo. App. 508.
94. Vanada v. Hopkins, 1 J. J. - Marsh.
(Ky.) 285, 19 Am. Dec. 92 (holding that
an agent empowered to sell a large tract of
land may breuk it up into smaller tracts so
as to enable him to sell on more favorable
terms) ; Campbell v. Beard, 57 W. Va. 501,
50 S. E. 747.
95. Brock v. Pearson, 87 Cal. 581, 25 Pac
963; McNeil r. Shirley, 33 Cal. 202; Smith
V. Allen. 86 Mo. 178.
96. Illinois.— Chappell v. McKnight, 108
111. 570, holding that the principal was not
bound by a sale by the agent where both
the agent and the purchaser knew that the
agent could secure more for the property.
Indiana.— Goss i>. Meadors, 78 Ind. 523,
holding that the agent could not hold the
land in opposition to the wishes of the
principal.
Keir York.— Wright p. Cabot. 89 N. V.
570; Kingsland v. Chetwood, 39 Hun 602.
holding that a power of attorney to sell does
not empower the agent to apply the prop
erty to his own use,
Pennsylvania.— Finch r. Conrade, 154 Pa.
St. 326, 26 Atl. 368, holding that where-
an agent to sell land agrees with the pur
chaser to take an interest, the. principal
may refuse to convey.
Texas. — Milan Coiintv r. Blake. 54 Tex.
169; Hunter t). Eastham, (Civ. App. 1904)
81 S. W. 336.
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object of the agency that the agent should deal with the real estate for his own
benefit.87 A power of attorney for the sale of lands recorded, and in no manner
revoked, may be rightfully regarded by purchasers as continuing. 98
(b) To Convey and Warrant. While a power of attorney to sell land is not of
itself a conveyance and docs not give the agent any title to the land,"' yet where
an agent is empowered by power of attorney to sell real estate, the authority to
execute proper instruments required by law to carry such sale into effect is neces
sarily incident.1 And a power without restriction to' sell and convey real estate
gives authority to the agent to deliver deeds with genet al warranty binding on the
principal, where under the circumstances this is the common and usual mode of
assurance.1 Although authority not under seal to sell land is insufficient to
empower an agent to convey it,3 such authority nevertheless empowers him to
execute a contract for such sale binding upon his principal.*
' But the mere employ
97. Frink p. Roe, (Cal. 1885) 7 Pac. 481,
holding that under these circumstances the
agent may transfer the real estate in pay
ment of his debts.
98. Carson v. Smith, 5 Minn. 78, 77 Am.
Dec. 539.
99. Wendt p. Walsh, 49 N. Y. App. Div.
184, 63 N. Y. Stippl. 62.
1. Illinois.— Hemstrect v. Burdick, -90 111.
444.
Maine.— Nobleboro t. C lark, 68 Me. 87, 28
Am. Rep. 22. See also Stamvood t". Laugh-
lin, 73 Me. 112.
Massachusetts. — Valentine p. Piper, 22
Pick. 85, 33 Am. Dec. 715. See also Burrill
v. Nahant Bank, 2 Mete. 163, 35 Am. Dec.
395.
Minnesota.— Farnham v. Thompson, 34
Minn. 330, 26 X. W. 9. 57 Am. Hep. 59.
Texas.— Hunter P. Eastham, (Civ. App.
1902 ) 67 S. W. 1080 [reversed on other
grounds in 95 Tex, 648, 69 S. W. 66].
But compare Delano r. Jacobv, 96 Cal. 275,
31 Pao. 290. 31 Am. St. Rep. 201.
Lands previously sold.—A power which au
thorizes an attorney to sell and convey land
does not authorize him to make a deed for
lands previously sold. Johnson f. Sukeley,
13 |->d. C'ns. No. 7,414, 2 McLean 562.
Deeds without consideration.— The infer
ence of authority is not to be extended to
empowering the agent to execute deeds
without consideration. Rogers p. Tompkins,
(Tex. Civ. App. 1905) 87 S. W. 379.
2. Schultz t. Griffin, 121 N. Y. 294, 24
N. E. 480, 18 Am. St. Rep. 825 {overruling
Nixon r. Hyserott, 5 Johns. (N. Y.> 58];
Peter* r. Farnsworth, 15 Vt. 155, 40 Am.
J>e<r. (i71 (agent to execute such contracts,
agreements, conveyances, and assurances and
perform such acts as might be necessary to
perfect the sale) ; Rucker r. Lowtber, fi Leigh
( V«.l 259. See also Ynnada r. Hopkins, 1
-T. J. Marsh. (Ky.) 285, 19 Am. Dec. 92;
.Tohnson v. Sukeley, 13 Fed. Cas. No. 7.414,
2 McLean 562; Tagsart r. Stnnherv, 23 Fed.
Cm. No. 13,724, 2 McLean 543.' Contra,
Howe r. Harrington, ]8 N. J. Eq. 495.
In full and ample manner as principal.—
A power of attorney which authorizes a con-
■v*»vanoe to be made in as full and ample a
manner as the principal could execute au
thorizes a deed to be made by the attorney,
■with covenants of general warranty. Le Roy
f. Beard, 8 How. (U. S.) 451, 12 L. ed. 1151
(covenant of seizin authorized) ; Taggart p.
Stanbery, 23 Fed. Cas. No. 13,724, 2 Mc
Lean 543. See also Johnson v. Knapp, 146
Mass. 70, 15 N. E. 134; Bronson r. Coffin,
118 Mass. 156. ■ •
Authority to grant discharges. — The au
thority in a power of attorney " to grant any
and all discharges by deed or otherwise, both
personal and real," as fully as the principal
might do, cannot be fairly construed as ena
bling the agent to convey by deed of warranty
the "real estate of his principal. Heath v.
Nutter, 50 Me. 378.
If the authority of an agent is limited to
the execution of a quitclaim, a warranty deed
executed by him, although not binding as to
the warranties, is effectual to convey title.
Kane v. Sholars. 41 Tex. Civ. App. 154, 90
S. W. 937 : Robinson r. Lowe, 50 \V. Va. 75,
40 S. E. 454.
Limited warranty. —A deed is not avoided
because containing less extensive warranties
than were authorized by the principal. Mc
Millan r. Hutcheson, 4 Bush (Ky.) 611;
Kaempfer P. Lindsay, 121 Mich. 425, 80
m w. 107. ■
3. McNeil p. Shirley, 33 Cal. 202; Jack
son v. Badger. 33 Minn. 52, 26 N. W. 908;
Force r. Dutcher, 18 N. J. Eq. 401 ; Lvon v.
Pollock. 99 U. S. 608, 25 L. ed. 265.
4. Illinois.— Johnson P. Dodge, 17 111.
433.
Minnesota.— Jackson r. Badger. 35 Minn.
52. 20 N. VV. 908.; Minor P. Willoughby, 3
Minn. 225; 1
Xetv Jersey.— Keim r. Lindlev, ( Ch. ISO."))
30 Atl. 1063 [distinguishing Milne r. Kleb,
44 N. J. Eq. 378, 14 Atl. 646]; Force v.
Dutcher, 18 N. J. Eq. 401.
Ntw Tori-.— Havdock V. Stow, 40 X. Y.
363. •
Tennessee. — Matherson P. Davis, 2 Coldw.
443.
United 8 ta tes.— Lvon r. Pollock, 99 V. S.
668. 25 L. ed. 265.
Mere power to sell lands, without more,
will not authorize an agent to bind his prin
cipal by a written contract to convey. Duffy
r. Hob'son, 40 Cal. 240. 6 Am. Rep. 617;
Tvrrell p. O'Connor. 50 N. J. Eq. 448, 41
Atl. 074.
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ment of a real estate broker to find a purchaser of land on terms fixed by the owner
does not include authority to execute a contract binding upon his principal.5 A
power of attorney to make deeds of conveyance and of partition authorizes a deed
of sale as well as a deed of partition.6 Once the agent has executed the instrument
of conveyance he was authorized to make he has no power to issue a second instru
ment conveying different property, although he had implied power to correct, by a
second instrument, errors in the first one.7
(c) To Fix or Modify Terms of Sale. An agent empowered to sell lands has
the undoubted power to do those things that are usually done in making such
sales,8 including the power to fix the price unless that has been determined by the
principal." He may also make any reasonable agreements, not contrary to his
authority, as to the time and terms of payment.10 Presumptively a sale is to be
made for a price in money or its equivalent.11 To transfer for anything but money
Authority determined by circumstances.—
The extent of the authority conferred by a
memorandum in writing merely empowering
an agent to sell must be determined by the
circumstances under which the power is
given, the person to whom it is given, and
all facts surrounding the parties at the time
of the, execution of the writing. If the
language of the writing or the circumstances
surrounding the parties indicate that it was
intended to confer the power on the agent to
enter into contracts of sale and bind hig
principal by written contract, then the naked
power to Hnd a purchaser will confer no
such authority on the agent. Donnan P.
Adams, 30 Tex. Civ. App. 615, 71 S. W.
580.
Writing unnecessary. — It is not necessary
that the authority of an agent to bind his
principal by written agreement to convey
should he in writing, such authority may be
given bv parol. Tvrrell r. O'Connor, 56 X. J.
Eq. 448, 41 Atl. 674.
5. California. — Armstrong v. I*owe, 76 Cal.
61fi, 18 Pac. 758; Rutenberg p. Main, 47 Cal.
213.
New Jersey.— Keim v. Lindley, (Ch. 1895)
30 Atl. 1063 [distinguishing Milne v. Kleb, 44
X. J. Eq. 378, 14 Atl. 646].
New York.— Roach v. Coe, 1 E. D. Smith
175.
Virginia. — Halsey v. Monteiro, 92 Va. 581,
24 S. E. 258.
Washington.— Armstrong v. Oakley, 23
Wash. 122, 62 Pac. 499; Carstens e. McReavy,
1 Wash. 359, 25 Pac. 471.
6. Jackson v. Hodges, 2 Tcnn. Ch. 276.
7. Livermore v. Morgan, 6 Mart. N. S.
(La.) 134.
8. Smith v. Allen, 86 Mo. 178; Keim p.
Lindloy, (N. J. Ch. 1895) 30 Atl. 1063.
9. Sprigg p. Herman, 6 Mart. N. S. (La.)
510, holding that the fact that the principal
stated that the property should bring a
certain price did not invalidate a sale for
less.
An agent authorized to sell land at a fixed
price cannot bind his principal to any other
terms. National Iron Armor Co. p. Bruner,
19 X. J. Eq. 331. He will not be bound by
a sale at a less price. The agent cannot sell
for that price and bind the principal to pay
taxes. Holbrook v. McCarthy, 61 Cal. 216;
Wasweyler v. Martin, 78 Wis. 59, 46 N. W.
890.
10. See Winders v. Hill, 141 N. C. 694, 54
S. E. 440; Morton v. Morris, 27 Tex. Civ.
App. 262, 66 S. W. 94; Campbell v. Beard,
57 W. Va. 501, 50 S. E. 747. And see infra,
11, A, .6, c, (ii), (d).
Any variations in the terms of the pay
ment of doubtful effect on the principal will
release the principal. Michael p. Elev. 61
Hun (X. Y.) 180. 15 X. Y. Suppl. 890*.
Unauthorized agreement as to time of pay
ment. — The principal is not bound, if being
empowered to contract for payments at
certain times, he accepts agreements to pay
at other times (De Sollar t'. Hanscome, 153
U. S. 216, 15 S. Ct. 816, 39 L. ed. 956),
even though the times for payment agreed
to by the agent may be earlier than those
authorized. The law will not presume the
principal desired earlier payment. It may
be he preferred to leave his money out on
interest. Speer v. Craig, 16 Colo 478, 27
Pac. 891; Siebold v. Davis, 67 Iowa 560, 25
X. W. 778 (holding that a special agent for
the sale of real estate to be paid for in
certain annual payments exceeds his author
ity where he enters into a contract providing
that such payments may be made at the
option of the purchaser liefore the days fixed
therefor) ; Jackson v. Badger, 35 Minn. 52.
26 X. W. 908 (holding that authority to
agent3 to make a contract for the sale of
land payable in three years does not em
power them to make such a contract provid
ing for payment of the price on or before
three years); Dayton v. Buford, 18 Minn. 126;
Henry v. Lane,
'
128 Fed. 243, 62 C. C. A.
625. Compare Witherell v. Murphy, 147
Mass. 417. 18 X. E. 215; Deaken r. Under
wood, 37 Minn. 98, 33 X". W. 318. 5 Am. St.
Rep. 827; McLaughlin v. Wheeler, 1 S. D.
497, 47 X. W. 816.
11. California. — Mora v. Murphy, 83 CaL
12, 23 Pac. 63.
loica.— Ormsby r. Graham, 123 Iowa 202.
98 X. AV. 724; Hampton V. Moorliead, 62
Iowa 91, 17 X. W. 202.
Pennsylvania. — Paul t>. Grimm, 165 Pa.
St. 139, 30 Atl. 721, 44 Am. St. Rep. 64ft.
Texas. — Turpin v. Sansom, 36 Tex. 142;
Morton v. Morris, 27 Tex, Civ. App. 262,
66 S. W. 94
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is to exchange, not to sell, and is not authorized under a power to an agent to sell ; 12
and if the authority is to exchange real estate, then it must be an exchange, and not
a sale for cash, or part for cash and part in exchange.13 Generally a power to sell
lands or to do some act in connection with their sale conveys no authority there
after to modify or rescind the contract of sale ; u and an agent cannot without his
principal's consent cancel so as to release the purchaser.
(d) To Give Credit. Presumptively the agent should sell for cash and not on
credit.1" His right to sell lands on credit, if not expressly given or justified by the
conduct of the principal, arises only when he acts under a power containing no
limitations or directions as to whether sales shall be for cash or on credit, and to
give credit is shown to be according to the usual custom in such sales.17 When the
agent is authorized to sell upon credit, a reasonable credit is meant.18
Canada. — Rodburn v. Swinney, 16 Can.
Sup. Ct. 297. ,.>■..•
12. Iowa.— Wilkin b. Vobs, 120 Iowa 500,
94 N. W. 1123; Hakes v. Myrick, 09 Iowa
189. 28 N. W. 575; Hampton f. Moorhead,
62 Iowa 91, 17 N. W. 202, holding that a
power to sell land will not authorize a sale
partly for money and partly in consideration
of the transfer of a patent right.
Pennsylvania.— Paul v. Grimm, 165 Pa. St.
139, 30 Atl. 721, 44 Am. St. Rep. 648, hold
ing that an attorney in fact who is only au
thorized to sell his principal's land for
money, and who accepts bond9 of the grantee
in payment which prove worthless, is liable
to his principal for the price.
Tennessee. — Lumpkin v. Wilson, 5 Heisk.
555, holding that an agent empowered to
"sell" land and make title is not thereby
authorized to exchange the land for a stock
of merchandise.
Texas — Frost v. Erath Cattle Co., 81 Tex.
505, 17 S. W. 52, 26 Am. St. Rep. 831;
Griffith v. Morrison, 58 Tex. 46; Reese v.
Medlook, 27 Tex. 120, 84 Am. Dec. 611;
Morton v. Morris, 27 Tex. Civ. App. 262,
6(1 S. W. 94.
United States. — Morrill v. Cone, 22 How.
75, 16 L. ed. 253.
Canada.— McMichael v. Wilkie, 18 Ont.
App. 404 [reversing 19 Ont. 739].
13. Long r. Fuller, 21 Wis. 121, holding
that a power of attorney authorizing an ex
change or conveyance of real estate does not
render valid a purchase under a contract,




New England L. & T. Co. v. Browne,
157 Mo. 116, 57 S. W. 760 (holding that the
agent cannot extend the time for payment) ;
Xational Iron Armor Co. r. Bruner, 19 N. J.
Kq. 331 ; Fullerton r. McLaughlin, 70 Hun
(X. Y;) 568, 24 N. Y. Suppl. 280; Taylor v.
IfofV, 36 N; Y. Super. Ct. 402 [affirmed in
58 N. Y. 677] ; Morrill v. Cone, 22 How.
(U. 8.) 75, 16 L. ed. 253. And see infra,
IT,' A, 6, g. Compare Ricketson v. Richard
son, 19 Cal. 330, in which the agent's power
to .contract in his own name was held by
the court to give him the same right to
jrmcWy or discharge such contract.
Taking new securities.— If the sale was
mHfle on credit the agent has no power1 to
take new securities as substitutes for those
given at the time of the sale. Hill v. Bess,
(Tex. Civ. App. 1897) 40 S. W. 202.
15. West-End Hotel, etc., Co. v. Crawford,
120 N. C. 347, 27 S. E. 31.
16. California. — Mora v. Murphy, 83 Cal.
12, 23 Pac. 63; McNeil v. Shirley, 33 Cal.
202.
Iowa.— Veeder v. McMurray, (1885) 23
N. W. 285, holding that a sale for part
cash and part on time was not within the
authority.
Maine.— Dresden School District No. 6 v.
-Etna Ins. Co., 62 Me. 330 ; Trundy v. Farrar,
32 Me. 225.
Minnesota.— Marble v. Bang, 54 Minn. 277,
55 N. W. 1131.
Missouri. — Smith v. Allen, 86 Mo. 178,
holding, however, that a payment of ten dol
lars earnest money, cash to be paid upon
delivery of a deed by the principal, was a
cash sale.
Nebraska.— Plummer v. Buck, 16 Nebr.
322, 20 N. W. 342, holding it to be a Bale
for cash, however, where the agent arranged
with a third person a loan for the purchaser
to make up part of the price.
North Carolina. — Winders v. Hill, 141
N. C. 694, 54 S. E. 440.
Oregon. — Coulter v. Portland Trust Co.,
20 Oreg. 469, 26 Pac. 565, 27 Pac. 266, 23
Oreg. 131, 31 Pac. 280.
Pennsylvania.— Paul r. Grimm, 165 Pa.
St. 139, 30 Atl. 721, 44 Am. St. Rep.
648.
Texas.— Frost r. Erath Cattle Co., 81 Tex.
505, 17 S. W. 52, 26 Am. St. Rep. 831;
Morton V. Morris, 27 Tex. Civ. App. 262,
66 S. W. 94.
West Virginia.— Dver V. Duffv, 39 W. Va.
148, 19 S. E. 540, 24 L. R. A; 339.
Canada. — Rodburn c. Swinney; 16 Can.
Sup. Ct. 297; Amvot r. Daulnais, 15 Quebec
Super. Ct. 311.
17. Silverman r. Bullock, 98 111. 11; Dres
den School Dist. No. 6 r. .Etna Ins. Co.. 62
Me. 330. See also Carson «. Smith. 5 Minn.
78, 77 Am. Dec. 539; Bowles v. Rice, 107 Va.
51, 57 S. E. 575. holding that the terms of
a power of attorney to a special agent ex-'
pressly prescribing a cash sale must be rig
idly observed.
18. Brown V. Central Land Co., 42 Cal.
257, holding reasonableness to be a question
to be determined by the evidence and usage.
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(e) To Receive Payment.™ An agent to sell lands, like an agent to sell goods,
has no implied authority to collect payments that are to be made after the date of
the sale,20 although authority to sell and convey lands will authorize the agent to
receive so much of the price as is to be paid down,21 and the terms of the power of
attorney22 or the conduct of the principal 23 may justify a payment of deferred
payments to the agent. . ■,
d. To Collect24 — (i) In General. Authority to collect, like all authority
of an agent, must be traced to the principal. Moreover it is not to be inferred from
mere employment as agent. To bind the principal the collection must be made
by one who is not only his agent but who has been clothed with authority to make
such collection.25 The authority of the agent to collect, like his authority generally,
is to be determined in the light of all circumstances surrounding the parties, and
19. See infra, II, A, 6, d.
20. Johnson v. Craig, 21 Ark. 533; Melvin
p. Aldridge, 81 ltd. 050, 32 Atl. 389 ; Mann
t. Robinson, 19 W. Va. 49, 42 Am. Rep. 771 ;
Greenwood v. Commercial Bank, 14 Grant Ch.
(U. C.) 40. Compare Rodgers v. Bass, 46
Tex. 005, holding that the fact that one has
authority to sell land and take a note for
the purchase-money warrants the inference
that he has authority to collect such note.
Payments falling due between sale and con
veyance. —An agent with authority to con
tract to sell and to convey has authority
intermediate the contract and the conveyance
to receive payments falling due under the
contract. Peck p., Harriott, 6 Serg. & R.
(Pa.) 146, 9 Am. Deo. 415: Mann v. Robin
son, 19 W. Va. 49. 42 Am. Rep. 771.
21. Kentucky. — McCarty v. Stanfili, 41
S. VV. 278, 19 Ky. L. Rep. 612.
Missouri. — Johnson B. McGruder, 15 Mo.
365.
New Hampshire.— Goodale c. Wheeler, 11
N. H. 424.
Ohio. — Schippicasse v. Church, 29 Ohio
Cir. Ct. 678, holding that where an owner
of real estate gives to his agent a written
agreement to gell, to be delivered by him to
a proposed purchaser, the law will imply
that the agent was empowered to accept the
purchase- money from the purchaser.
United States. — Morrill v. Cone, 22 How.
75, 16 L. cd. 253.
Canada. — McC'lellan r. McCaughan, 23
Ont. 679; Farquharson v. Williamson, 1
Grant Ch. (IT. C.) 03.
An agent authorized to contract for a sale
has no authority to receive payment, unless
such authority is specially conferred upon
nim. Peck v. Harriott. 6 Serg. & R. (Pa.)
146. 9 Am. Dec. 415; Dyer v. DufTv. 39
W. Va. 148, 19 S. E. 540, 24 L. R. A. 339;
Mann p. Robinson, 19 W. Va. 49. 42 Am.
Rep. 771; Ireland p. Thomson. 4 C. B. 149,
17 L. J. C. P. 241, 56 E. C. L. 149; Mynn
v. .Toiffe, 1 M. & Rob. 326; Farquharson v.
Williamson, 1 Grant Ch. (U. C.) 93. And
see Smith v. Browne. 132 X. C. 365, 43
S. E. 915. Compare Alexander P. Jones, 64
Iowa 207, 19 N. W. 913; Ycrby v. Grigsbv,
9 Leigh (Va.) 387.
22. Carson v. Smith, 5 Minn. 78. 77 Am.
Dec. 539.
23. Little Rock. etc.. R. Co. v. Wiggins, 65
Ark. 385, 46 S. W. ,731.
24. See supra, II, A, 6, b, (III), (C) ; II,
A, 6, c, (II), (I).
Authority of agent or attorney to receive
mortgage debt see Mortgages, 27 Cyc. 1388
et seq.
Collection by bank see Banks ant> Back
ing, 5 Cyc. 493 et seq.
Sight of attorney to collect see Attobxet
anii Client, 4 Cve. 947 et seq.
25. Alabama.— Hill v. Helton, 80 Ala. 528,
1 So. 340.
Illinois.— Reynolds P; Ferree, 86 111. 570.
Massachusetts.— Robbins v. Horgan, 192
Mass. 443, 78 N. E. 503.
Michigan.—Hirshfield r. Waldron. 54 Mich.
649. 20 ST. W. 628 ; Kornemann v. Monaghan,
24 Mich. 36.
Missouri. — Miller v. Wilson. 126 Mo. 48,
28 S. W. 640.
Neic York.— Sage v. Shepard, etc., Lumber
Co., 4 N. Y. App. Div. 290, 39 N. Y. Suppl.
449 [nfprmed in 158 X. Y. 672. 52 N. E.
1126]: Schneider f. Hill, 19 Misc. 56. 42
>T. Y. Suppl. 879.
Vnited States.— Fresh v. Gilson, 16 Pet.
327, 10 L. ed. 982, holding that where plain
tiff, having obtained a contract under de
fendants for the construction for there of a
culvert, made an agreement with an agent
for the building of the culvert, defendants
were not justified in making payment to the
agent, there being no presumption that the
agent was authorized to receive payments in
the absence of any evidence to that effect.
Thus mere authority to collect certain debts
does not justify an inference of general au
thority to collect, nor of authority in a par
ticular case to collect other money due th*
principal (Shackleford r. M. C. Kiser Co..
131 Ala. 224, 31 So. 77; Butman r. Bacon, s
Allen (Mass.) 25; Greenwood p. Commercial
Bank, 14 Grant Ch. (U. C.) 40), especially
if the collections in question have no con
nection with the business about which the
agent was employed (Grav f. Pearson. L. R.
5 C. P. 568. 23 L. T. Rep. N. S. 416. See aLso
Bowen p. Rutland School Dist. No. 9, 36
Mich. 149, holding that mere proof that one
person is clerk for another does not establish
his right to receive for his employer payment
of demands not shown to have any connection
with the business). Authority to foreclose
a chattel mortsage, or to sue. ennvevs no
authoritv to collect the monev due (Kileour
t!. Ratcliff, 2 Mart. N. S. (La.) 292; Bacon
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their business relationship to each other." Payment to an agent clothed by the
principal with the indicia of ownership of goods or of authority to make collections
is a good payment,27 although the agent's false or erroneous representation of
t. Hooker, 173 Mass. 554, 54 X. E. 253), al
though authority to make settlement of a
claim includes power not only to agree upon
the amount to be received, but also to collect
and receipt for the same (Superior Mfg. Co.
r. Russell, 127 Ga. 151, 56 S. E. 290; New
York, etc., R. Co. p. Bates, 68 Md. 184, 11
Atl. 705 ) . Authority to rent does not in
clude authority to the agent to collect the
rent. McGowan v. Treacy, 84 N. Y. Suppl.
497; Heflin c. Campbell, 5 Tex. Civ. App.
iOO, 23 S. W. 595. Mere agency to ship the
goods of the principal carries with it no im
plied power to receive payment for them,
even though the agent has possession of the
goods, and of a bill of lading for their ship
ment. Hill v. Helton, 80 Ala. 528, 1 So. 340.
Authority to an agent to receive interest
upon a note does not authorize such agent to
collect the principal (Garrels r. Morton, 26
111. App. 433; Klindt v. Higgins, 95 Iowa
529. 64 N. W. 414; Security Co. v. Gravbeal,
85 Iowa 543. 52 N. VY. 497. 3fl Am. St." Rep.
311: Bronson v. Ashlock, 2 Kan. App. 255,
41 Pac. 1068; Bacon p. Pomerov. 118 Mich.
145, 76 N. VY. 324; Hefferman p. Boteler, 87
Mo. App. 316; Frev P. Curtis, 52 Nebr. 406,
72 X. VY. 478; Brewster o. Carnes, 103 X. Y.
556. 9 X. E. 323; Doubleday r. Kress, 50
X. X. 410, 10 Am. Rep. 502; "Cunningham p.
McDonald. 98 Tex. 31fi, 83 S. W. 372 [re-
vtrsing (Civ. App. 1904) 80 S. \V. 871, 81
S. VV. 52]; Higlev t\ Dennis. 40 Tex. Civ.
App. 133, 88 S. VY. 400; Wolstenholm P.
Davies, 2 Freem. 289. 22 Eng. Reprint 1217;
Roberts c. Matthews, 1 Vera. Ch. 150, 28
Eng. Reprint 379. Compare Wilcox v. Carr, 37
Fed. 130t, particularly when the paper is not
vet due (Barstow v. Stone, 10 Colo. App. 396,
52 Pac. 48; Walsh r. Peterson, 59 Xebr. 645. 81
K. YV. 863 ; Myniek r. Bickings, 30 Pa. Super.
Ct. 401; Cunningham p. McDonald, 98 Tex.
316, 83 S. VY. 372 [reversing (Civ. App. 1904)
80 S. W. 871. 81 S. \V. 52]). or where the owner
of the securities does not intrust to his agent
possession of the papers, but merely sends
upon each interest pr.yment a receipt therefor
(Williams p. Pelley, 06 111.App. 340; Madi
son r. C'abalek, 86 111. App. 450; Garrels v.
Morton. 2(1 111.App. 433 (holding that while
the authority of an agent who has made a
loan to receive payment may lie inferred from
the retention of the securities by the agent,
neither the collection of other securities for
the principal, nor the collection of interest
on the particular debt, is sufficient to raise
an implied authority in the agent to receive
pavment of the loan) : Trowbridge p. Ross,
105 Mich. 598. 03 N. W. 534: .Tov P. Vance.
104 Mich. 97, 62 X. VY. 140 (holding that
where a mortgagee, retaining in his own pos
session the mortgage papers, from time to
time, as interest becomes due, forwards the
coupon interest notes to a third person for
collection, it does not authorize the payment
by the mortgagor of future instalments of
interest and the principal sum to such person
as agent of the mortgagee, he not having ths
note or mortgage in his possession) ; City
Missionary Soc. p. Reams, 51 Nebr. 225, 70
X. VY. 972; Richards r. Waller, 49 Nebr. 639.
68 X. W. 1053; Dewey t. Bradford, 2 Xebr.
(Unoff.) 388, 89 X. W. 249; Brewster r.
Carnes, 103 X. Y. 556, 9 X. E. 323; Hitch
cock c. Kelley, 18 Ohio Cir. Ct. 808, 4 Ohio
Cir. Dec. 180.
Authority to negotiate a loan raises no pre
sumption of authority to collect it. Werth
v. Ollis, 70 Mo. App. 318.
Payer must know authority. — Where a per
son makes a payment to a third person on an
account due another, he is bound to know
that the person to whom he pays is authorized
to receive it. Dutcher c. Beckwith, 45 111.
460, 92 Am. Dec. 232.
A general authority mar be broad enough
to imply power to collect in a particular case.
But the power is a dangerous one, and should
never be recognized except in clear oases. The
fact that the principal is inaccessible, and
has left the agent to act for him under broad
powers, is significant. Carr r. Eastabrook, 2
Cox Ch. 390. 30 Eng. Reprint 180: De la
Viesca r. Lubbock/10 Sim. 629, 16 Eng. Ch.
629. 59 Eng. Reprint 700.
26. Carthage First Xat. Bank r. Mutual
Ben. L. Ins. Co., 145 Mo. 127, 46 S. W. 615;
Miller p. Wilson, 126 Mo. 48, 28 S. W. 640;
Bridenbecker p. Lowell, 32 Barb. (N. Y.)
9; Buffalo Bavon. etc., R. Co. v. V. S., 16
Ct- 01. 238; Gardiner i\ Davis, 2 C. & P.
49, 12 E. C. L. 444; Ex p. Winnall, 3 Deac
& C. 22; Barrett r. Deere, M. & M. 200, 22
E. 0. L. 507 (holding that payment to one
found in a counting house ostensibly looking
after the business was good, although such
person was not employed bv the merchant at
all) ; Pritchard r. Draper. 'l Russ. & M. 191,
5 Eng. Ch. 191, 39 Eng. Reprint 74, 1 Tarn].
332, 12 Eng. Ch. 332, 48 Eng. Reprint 132.
A clerk in a country store, in the absence
of his employer, has power to receive pay on
the demands left in his care. Davis v. Water
man. 10 Yt. 526. 33 Am. Dec 216.
27. Ulinnis.— Padfield r. Green, 85 111.529.
Michigan.— Wilson r. La Tour. 108 Midi.
547, 66' X. W. 474; Warren p. Hal lev, 107
Mich. 120. 64 X. W. 1058.
Minnesota.— Lough v. Thornton, 17 Minn.
253. '
Nebraska.— Faulkner r. Simms, 63 Xebr.
295. 89 X. W. 171, 94 X. W. 113; Harrison
Xat. Bank t. Austin, 65 Xebr. 632. 91 X. W.
540, 101 Am. St. Rep. 039, 59 L. R. A. 294;
Cheshire Provident Inst. r. Feusner, 63 Xebr.
682, 88 X. W. 849: Lebanon Sav. Bank r.
Blanke. 2 Xebr. fl'imff.) 403. 39 X. W. 1(19:
Harrison Xat. Bank p. Williams, 2 Xebr.
(I'nofT.) 400, 39 X. W. 245.
New York. — Gross r. Owen, 80 X. Y. Su,>pl.
206.
Tennessee. — King v. Fleece. 7 He'sk, 273,
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authority cannot of course avail the third person against the principal. The
principal must be responsible for the holding out.28 A tliird person will be dis
charged from his debt upon payment to an authorized agent, regardless of what
subsequently becomes of the sum paid.10
(ii) When Implied From Possession of Notes or Securities. Where
an agent has negotiated the loan or sale for which notes or securities were given, or
has been allowed by the principal to receive payments thereon, and the principal
has placed the notes or securities in his possession, then in the absence of notice
of the agent's want of authority third persons are warranted in inferring that the
agent is authorized to collect both interest and principal when they fall due; 311and
on the other hand it is a general rule that an agent with authority to make loans,
holding that payment of a note to an agent
to whom it was indorsed for collection is a
good payment.
Texas. — Texas Land, etc., Co. v. Watson,
(Civ. App. 1880) 35 S. W. 827.
28. Kaye B. Brett, 5 Excli. 269, 19 L. J.
Exch. 340.
29. Georgia. — Superior Mfg. Co. v. Rus
sell, 127 Ga. 151. 50 S. E. 290.
Indiana. — Indiana Trust Co. v. Interna
tional Bldg., etc., Assoc., 30 Ind. App. 085,
74 X. E. 033.
Ioira. —-Griffin v. Erskine, 131 Iowa 444,
109 N. W. 13.
Kansas.— Thomas t. Arthurs, 8 Kan. App.
120, 54 Pac. 094.
Xew York.—Thomas Roberts Stevenson Co.
p. Fox, 19 Misc. 177, 43 N. V. Suppl. 253.
Pennsylvania. — Kramer v. Lehigh Valley
Coal Co!, 10 Kulp 548.
Canada. — .Etna L. Ins. Co. V. Green, 38
U. C. Q. B. 459.
30. Illinois.— 'Meyer V. Hehner, 90 111.400;
Smith v. Landecki, 101 111. App. 248; Gar-
rels v. Morton, 20 111. App. 433.
Indiana.— Haekleman v. Moat, 4 Blackf.
104, holding that the possession of a bond
by a third person is a strong circumstance to
show his authority to collect the amount of it.
Louisiana. — Baker v. Elstner, 24 La. Ann.
404 ; Kcnner v. His Creditors, 8 Mart. N. S.
54.
Massachusetts. — Doyle v. Corey, 170 Mass.
337, 49 Vt. E. 051.
Michigan.— Donaldson v. Wilson, 79 Mich.
181, 44 N. W. 429.
Minnesota.— Dwight v. Lenz, 75 Minn. 78,
77 X. W. 540.
Missouri.— Whelan v. Reilly, 61 Mo. 565,
578; Dawson c. Wombles, 111 Mo. App. 532,
80 S. W. 271.
Xew Jersey.— Lawson t'. Carson, 50 X. J.
Eq. 370, 25 Atl. 191; Dugan v. Lyman, (Ch.
1892) 23 Atl. 057; Haines v. Pohlmann, 25
X. J. Eq. 179.
Veto fori:.— Central Trust Co. v. Folsom,
167 X. Y. 285, 60 X. E. 599 [reversing 38
X. Y. App. Div. 295, 57 X. Y. Suppl. 504];
Crane c. Gruenewald, 120 X. Y. 274. 24 X. E.
450, 17 Am. St. Rep. 643; O'Loughlin v. Billy,
95 X. Y. App. Div. 99, 88 X. Y. Suppl. 567;
Schermerhorn v. Farlev, 58 Hun 66, 11 X. Y.
Suppl. 460; Williams v. Walker, 2 Sandf.
Ch. 325.
Oregon. — McLeod V. Despain, 49 Orcg. 536,
90 Pac. 492, 92 Pac. 1088.
United States.— Ward v. Smith, 7 Wall.
447, 19 L. ed. 207.
England.— Wolstenholm v. Da vies. 2 Freezn.
2S9, 22 Eng. Reprint 1217; Cleveland r.
Dashwood, 2 Freem. 249, 22 Eng. Reprint
1189; Penn v. Browne^ 2 Freem. 214. 22 Eng.
Reprint 1108; Martyn D. Kingsley, Prec. Ch.
209, 24 Eng. Reprint 102; Whitlock r. Wal-
tham, 1 Salk. 157, 91 Eng. Reprint 146;
Anonymous, 10 Via. Abr. 272, payment.
See 40 Cent. Dig. tit. " Principal and
Agent," § 300.
Possession not conclusive of authority. —
Mere possession by an agent of securities evi
dencing a debt, although a fact to be con
sidered, does not of itself prove the authority
of such agent to collect the debt, particularly
if the agent did not negotiate the loan for
which the securities were given. Michigan
Church Assoc. v. Walton, 114 Mich. 077, 72
X. W. 998; Terrv v. Durand Land Co.. 112
Mich. 665, 71 X. W. 525; Doubledav f. Kress,
50 X. Y. 410, 10 Am. Rep. 502 [reversing 60
Barb. 181] (note not indorsed by payee to
whose order it was payable) ; Union Cent.
L. Ins. Co. v. Jones, 35 Ohio St. 351 ; Antioch
College v. Carroll, 11 Ohio Dec. (Reprint)
220, 25 Cine. L. Bui. 289.
Authority limited to receiving payment. —
It is not to be presumed from the fact that
the notes are in the possession of the agent
that he has authority to act for the principal
in other matters. Xor with reference to the
notes themselves except according to the terms
of the contract. Padfield v. Green. 85 III.
529 (holding that possession of notes for col
lection gives no authority to commute the
debt for another thing, or to release it upon
composition, or to pledge it, or to sue for
his own use) ; Hakes t. Myrick, 69 Iowa
189, 2S X. W. 575; Streeter f. Poor. 4 Kan.
412 (holding that an agent had no authority
to employ a third person for the principal 1 ;
Dexter v. Morrow, 76 Minn. 413, 79 X. W.
394 (holding that the receipt by the loan
agent of the coupon interest notes for col
lection, where sent by the payee of the note
secured by mortgage, does not of itself give
the agent implied authority to foreclose the
mortgage) ; Dugan v. Lyman, (X. J. Cb_
1892) 23 Atl. 657 (holding that the agent
had no authority to release mortgaged
ises so that they could be sold).
The holder of a note constitutes a
his agent with authority to collect the note
by sending it to such indorser in order that
[II, A, 6, d, (I)]
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or to contract for his principal and to take notes or securities in settlement, will
not be presumed to have authority to make collections on such notes or securities
ii they are not left in his possession by the principal.31 The third person assumes
he may take steps against the maker to
secure both himself and the holder. Deweese
v. Muff, 57 Xebr. 17, 77 X. VV. 361, 73 Am.
St. Rep. 488, 42 L. R. A. 789; Bridenbecker
t>.Lowell, 32 Barb. (N. Y.) 9; Merchant's,
etc.. Xat. Bank v. Ohio Valley Furniture Co.,
57 W. Va. 625, 50 S. E. 880, 70 L. R. A. 312.
31. Arkansas. — Little Rock, etc., R. Co. v.
Wiggins, 65 Ark. 385, 46 S. W. 731; Bag-
nell v. Walker, 65 Ark. 325, 46 S. W. 126,
53 S. W. 570.
Colorado. — Lester v. Snyder, 12 Colo. App.
351, 55 Pac. 613; Barstow v. Stone, 10 Colo.
App. 396, 52 Pac. 48.
Illinois.— Ortmeier v. Ivory, 208 111. 577,
70 X. E. 665 [affirming 109 111. App. 361];
Fortune v. Stockton, 182 111. 454, 55 X. E.
367 [affirming 82 111. App. 272]; Thompson
r. Elliott, 73 111. 221; Cooley v. Willard, 34
111. 68, 85 Am. Dec. 296 (holding that au
thority to loan money and take securities
for its payment implies no authority to col
lect) ; Madison v. Cabalek, 86 111. App. 450.
/oita.— Artley v. Morrison, 73 Iowa 132,
34 XT. W. 779; Austin v. Thorp, 30 Iowa 376,
holding that the power to collect money is
not included in the power to loan; nor can
it, in the absence of proof of ratification
or the like, be inferred therefrom; nor would
the case be varied by the fact that the agent
took as security for the loan he was au
thorized to make a deed of trust in which
he was constituted the trustee.
Michigan.— Trowbridge v. Ross, 105 Mich.
59S, 63 X. W. 534; Joy v. Vance, 104 Mich.
97. 62 N. W. 140.
Minnesota.— White v. Madigan, 78 Minn.
286, SO X. W. 1125; Schenk v. Dexter, 77
Minn. 15, 79 N. W. 526; Thomas v. Swanke,
75 Minn. 326, 77 X. W. 981 ; Budd v. Broen,
75 Minn. 316, 77 N. W. 979; Smith v.
Fletcher, 75 Minn. 189, 77 X. W. 800; Burch-
ard v. Hull, 71 Minn. 430, 74 X. W. 163;
Trull v. Hammond, 71 Minn. 172, 73 X. W.
642.
Missouri. — Padley v. Xeill, 134 Mo. 304,
35 S. W. 997; Hefferman v. Boteler, 87 Mo.
App. 316.
Nebraska.— Campbell v. O'Connor. 55 Xebr.
638, 76 X. W. 167; Porter v. Ourada, 51
Xebr. 510, 71 X. W. 52; City Missionary Soc.
v. Reams, 51 Xebr. 225, 70 X. W. 972;
Phoenix Ins. Co. v. Walter, 51 Xebr. 182,
70 X. W. 938; Richards v. Waller, 49 Xebr.
039. 68 X. W. 1053; Bull v. Mitchell, 47
Xebr. 047, 66 X. W. 632: Osborne v. Kline,
18 Xebr. 344, 25 X. W. 360.
Xew York.—■Brewster r. Carnes, 103 X. Y.
556, 9 X. E. 323; Frank v. Tuozzo, 26 X. Y.
App. Div. 447, 50 X. Y. Suppl. 71; Hatfield
V. Reynolds. 34 Barb. 612; Williams p.
Walker. 2 Sandf. Ch. 325.
Ohio.— Antioch College v. Carroll, 11 Ohio
Dec. (Reprint) 220 25 Cine. L. Bui. 289.
Texas. — Evans-Snider-Buel Co. v. Holder,
16 Tex. Civ. App. 300, 41 S. W. 404.
Washington.— Western Security Co. v.
Douglass, 14 Wash. 215, 44 Pac. 257.
Wisconsin.—Bautz v. Adams, 131 Wis. 152,
111 X. W. 69; Kohl v. Beach. 107 Wis. 409,
83 X. VV. 657, 81 Am. St. Rep. 849, 50
I* R. A. 600; Winkelmann p. Briokert, 102
Wis. 50, 78 X. W. 164.
England.— Henn v. Conisby, 1 Ch. Cas. 93,
22 Eng. Reprint 710; Wolstcnholm V. Davies,
2 Freciu. 289, 22 Eng. Reprint 1217; Curtis
B. Drought, 1 Mollov 487; Whitlock v. Wal-
tham, 1 Salk. 157," 91 Eng. Reprint 146;
Robert* v. Matthews, 1 Vera. Ch. 150, 23
Eng. Reprint 379.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 299, 300. And see infra, IV, E, 1.
Sending interest coupons for collection.—
Even though the principal sends to the agent
for collection the interest coupons each time
as they fall due he cannot collect the
principal. Barstow v. Stone, 10 Colo. App.
396, 52 Pac. 48; WriIsou ('. Campbell, 110
Mich. 580, 68 X. W. 278, 35 L. R. A. 544;
White v. Madigan, 78 Minn. 286, 80 X. W.
1125; Trull v. Hammond, 71 Minn. 172, 73
N. W. 642 ; Chandler r. Pyott, 53 Xebr. 78G,
74 X. W. 263.
Even though the principal may have been
accustomed to permit the agent to make col
lections the rule applies for the non-posses
sion of the securities raises an implication
of a termination of the power, and rebuts
the presumption of authority. Walton Guano
Co. c. McCall, 111 Ga. 114, 36 S. E. 409;
Howard r. Rice, 54 Ga. 52 ; Guilford v. State,
53 Ga. 618; Bloomer v. Dau, 122 Mich. 522,
81 X. W. 331; Van Deusen v. Ingraham, 110
Mich. 38, 67 X. W. 914; Dwight C Lenz,
75 Minn. 78, 77 X. W. 546; Thompson v.
Kyner, 53 Xebr. 625. 74 X. W. 52; Frey v.
Curtiss, 52 Xebr. 406, 72 X. W. 47S; Bull
v. Mitchell, 47 Xebr. 646, 66 X. W. 632;
Omaha First Xat. Bank v. Chilson, 45 Xebr.
257, 63 X. W. 302: South Branch Lumber
Co. v. Littlejohn, 31 Xebr. 000. 48 X. W. 470;
Evans-Snider-Buel Co. v. Holder. 16 Tex.
Civ. App. 300, 41 S. W. 404; Wolstenholm v.
Davies. 2 Freem. 289, 22 Eng. Reprint 1217;
Roberts v. Matthews, 1 Vern. Ch. 150.
Acceptance of payment by principal.— The
fact that the principal has not left such
securities with the agent does not show neces
sarily that the agent has not authority to
make collections, especially when the prin
cipal without dissent accepts payment from
the third person through the agent who nego
tiated a loan. Quinn v. Dresbach, 75 Cal.
159, 10 Pac. 702, 7 Am. St. Rep. 138 (holding
that the fact that a supposed agent of the
payee of a note was not in possession of it at
the time the maker made payments to him
on its account is not conclusive as to his lack
of authority to receive the payments, even
though, as the maker knew, the note had l>een
transferred to a bank for collection) ; t'nion
Trust Co. v. McKeon, 76 Conn. 508, 57 Atl.
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the burden of knowing at bis peril that the agent possesses the notes or securities
at the time each payment is made, and if as a matter of fact he has parted with such
possession, payment to him will not discharge the debtor of liability to the principal
unless the money actually reaches the latter.32 It is not necessary, however,
that the third person should demand that he be shown the papers. He will be as
fully protected if as a matter of fact they are in the agent's possession, although of
course if the debtor ddes not see them he assumes the risk that the agent may be
deceiving him.33 These rules of course have no application to cases in which the
agent has actual or ostensible authority to receive payment for the principal
without having possession of the securities. In other words, to give an agent
authority to receive payments on a note it is not always essential to leave the note
in the agent's possession.34 And where a principal by his habits and course of
dealing has held an agent out as having general authority to make loans for him,
and to receive payments on the same, he may be bound by payments to the agent,
although the securities are not in the possession of the latter, and although payments
are accepted before maturity,35 or are made to one who has had actual authority
109; Fitzgerald v. Beckwith, 182 Mass. 177,
63 X. E. 36; Dovle r. Corey, 170 Mass. 337,
49 N. E. 651; Phoenix Ins. Co. C. Walter, 51
Xebr. 182, 70 X. W. 938; Thomson i\ Shelton,
49 Nebr. 614, 68 X. W. 1055.
32. Geoigia.— Paris v. Moe, 60 Ga. 90;
Howard v. Rice, 54 Ga. 52.
Illinois.— Ortmeier v. Ivory, 208 111. 577,
70 X. E. 665 [affirming 109 111. App. 361];
Stfger v. Bent, 111 111. 328; Madison v.
Cabolek. 86 111. App. 450; Stockton r. For
tune. 82 111.App. 272; Garrels P. Morton, 26
111. App. 433.
loira.— Wolford p. Young. 105 Iowa 512,
75 X. \V. 349. See also U. S. Bank v. Ben
son, 90 Iowa 191. 57 N. W. 705; Security Co.
v. Graj'beal, 85 Iowa 543, 52 X, W. 497, 39
Am. St. Rep. 311; Draper t. Rice. 50 Iowa
114, 7 X. W. 524, S X. \V. 797, 41 Am. St.
Rep. SS; Fisher r. Schiller Lodge, 50 Iowa
450; Tappan v. Moreeman, IS Iowa 499.
Michigan.— Trowbridge v. Ross, 105 Mich.
598, 03 X. W. 534; Bromley v. Lathrop, 105
Mich. 492, 03 X. W. 510; Jov r. Vance, 104
Mich. 97, G2 N. W. 140.




New York.—Crane v. Gruenewald. 120 X. Y.
274, 24 X. E. 456, 17 Am. St. Rep. 043;
Brewster v, Carnes, 103 N. Y. 550, 9 X. E.'
323; Smith r. Kidd, 68 N. Y. 130, 23 Am.
Rep. 157; Frank V. Tuozzo, 2G N. Y. App.
IDiv. 447 j 50 X. Y. Suppl. 71 (where the agent
deceived the mortgagor by taking a bundle of
papers from his safe when payments were
made) ; Williams v. Walker, 2 Sandf. Ch.
325.
North Dakota.— Stolzman r. Wvinan, 8
X. D. 108. 77 X. W. 285; Hollinshend P.
Stuart, 8 X. D. 35, 77 X. W, 89, 42 L. R. A- ,
659.
Ohio. — Antioeh College v. Carroll, 11 Ohio
Dec. (Reprint) 220, 25 Cine. L. Bui. 289.
Yirqipia.— Wooding c. Bradley, 70 Va.
614.
Washington.— Corbet I'. Waller, 27 Wash.
242, 67 Pac. 567; Western Security Co. v.
DougHss. 14 Wash. 215, 44 Pac. 257."
Wisconsin.— Bartel v. Brown, 104 Wis. 493,
80 X. W. 801.
See 40 Cent. Dig. tit. " Principal and
Agent," 209, 300.
33. Crane v. Gruenewald, 120 X. Y. 274,
24 X. E. 456, 17 Am. St. Rep. 643, in which,
it appeared that upon making payments the
debtor had sometimes seen the securities, at
others had been assured by the agent that
they were in the latter's possession when
such was the fact, but filially had made pay
ments when the agent no longer possessed
them, and the court held that the attorney
must possess the papers with the consent of
the mortgagee, and the mortgagor must have
knowledge of this fact.
34. Iowa.— Harrison v. Legore, 109 Iowa.
618, 80 X. W. 670. _
Minnesota.— Springfield Sav. Bank r.
Kjaer, 82 Minn. 180. 84 X. W. 752: Randall
C. Eiehborn, 80 Minn. 344, 83 X. W. 154;
Hare v. Bailey, 73 Minn. 409, 76 X. W. 213;
Congregational Ministers' Gen. Convention v.
Torkelson, 73 Minn. 401, 76 X. W. 215.
Nebraska.— Harrison Xat. Bank r. Austin,
65 Xebr. 632, 91 X. W. 540, 101 Am. St. Rep.
639, 59 L. R. A. 294.
Veto Jersey.— Haines v. Pohlmann, 25
X. J. Eq. 179, holding that where at the time
of the execution of a mortgage, the mort
gagee told the mortgagors to pay the prin
cipal and interest to their attorney, they are
afterward estopped to deny the authority of
the attorney to receive payment, where the
authority was never revoked, although the
attorney' at the time of the payment did not
have the securities in his possession.
New York.— Chamberlain r. Hamilton, 8
X. Y. St. 305.
South Dakota — Reid e. Kellogg, S S. D.
590. C.7 X. W. 687.
Texas.— Hill r. Bess, (Civ. App. 1897) 40
S. W. 202.
35. Illinois.— Thornton v. Uiwther. 109 HI.
228. 48 X. E. 412 [reversing 67 111. App.
214]; Xoble I?. Xugent, 89 111. 322; Thomp
son !'. Elliott, 73 111.221 ; Peterson r. Fuller-
ton, 106 111. App. 237; Mcintosh r. Ransom,
100 111. App. 172.
Iou-a. — Harrison r. Eegore. 109 Towa 61S.
80 X. W. 670; Dilenbeck" f>.Rehse. 105 Iowa
749, 73 X. W. 1072; Sessions c. Kent, 75
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which has been revoked, but without notice to the third person.36 If the debtor
knows that the agent has no authority to collect, then his payment to the agent
is not validated by the fact that the securities were in the agent's hands.37 The
fact that notes are made payable at the office of the agent negotiating the loan is
not conclusive of his authority to receive payments on the notes; nor is the added
fact that the notes are in his possession, if it appears that they are known not to
have been left there for collection.38 Payment to one who has had such authority
to collect is no payment to the principal after he has properly terminated
the agency.30
(m) Extent of A uthority — (a) In General. Where an agentis employed
by another to make collections, such agent is presumed to be clothed with
such powers as are usual and necessary to insure success in collecting.40 The
Iowa 001, 39 N. W. 914; Sax v. Drake, 69
Iowa 760, 28 N. W. 423.
Kansas.— Meserve v. Hansford, (1898) 53
Pac. 835; Shane v. Palmer, 43 Kan. 481, 23
Pae. 594.
Massachusetts.— Doyle v. Corey, 170 Mass.
337. 49 N. E. 651.
Michigan.— People v. Gould, 118 Mich. 75,
7C X. W. 117; Bissell v. Dowling, 117 Mich.
640. 76 N. W. 100; Ziegan r. Strieker, 110
Mich. 282, 68 ST. VV. 122. See also Wilson v.
La Tour, 108 Mich. 547, 66 N. W. 474.
Minnesota.—Springfield Saw Bank v. Kjaer,
82 Minn. 180, 84 X. W. 752; Randall v.
Eichhorn, 80 Minn. 344, 83 N. W. 154;
Dexter v. Berge, 76 Minn. 210, 78 N. W. 1111 ;
Hare v. Bailer, 73 Minn. 409, 76 N. W. 213;
Congregational Ministers' Gen. Convention r.
Torkelson, 73 Minn. 401, 76 N. W. 215.
Missouri. — Carthage First Nat. Bank v.
Mutual Ben. L. Ins. Co., 145 Mo. 127, 46
S. XV. 615; Mav v. Jarvis-Conklin Mortg.
Trust Co., 138 Mo. 275, 39 S. W. 782; Mum-
fcrd v. Knox, 50 Mo. App. 356.
Nebraska.— Poehin v. Knoebel, 63 Xebr.
768. 89 X. \V. 264; Harrison Nat. Bank v.
Williams, (1902) 89 N. W. 245; Cheshire
Provident Inst. t\ Feusrier, 63 Nebr. 682, 88
X. W. 849; Brown v. Eno, 48 Nebr. 538, 67
X. W. 434. ' '
2v"eic Yorfe.— McConnell v. Maekin, 22 X. Y.
App. Div. 537, 48 N. Y. Suppl. 18.
United States.— Kent v. Congdon, 33 Fed.
228 (holding that -where the entire negotia
tion and collection of mortgage loans is in
trusted to an agent, the mortgagors having
no intercourse with his principal, payment on
demand to the agent discharges the mortgage,
although the bond was by its terms payabla
elsewhere, and at the time of payment the
agent had not in his possession the bond and
niortgaae) ; Security Co. r. Christy, 33 Fed.
22: Security Co. v. 'Richardson. 33 Fed. 16.
Representations by the agent as to his au
thority will be of no force against the prin
cipal in the absence of acts of holding out by
the principal himself. Bacon ).'. Pomrov, 118
Mich. 14.".. 76 N. W. 324.
36. Tlrich v. McCormick. 66 Ind. 243;
Edinburgh-American Land Mortg. Co. v.
Xooniin. 11 S. D. 141, 76 X. W. 298.
3T. Willis v. Gorrell, 102 Va. 746, 47 S. E.
38. Illinois.— Wood r. Merchant's Sav. L.
& T. Co., 41 111. 267, holding that making a
note payable at a particular place is a mere
designation of the place where the money is
to be paid, and gives no authority to pay the
person or bank at that place as agent of the
payee of the note.
Indiana.— Olatt v. Fortman, 120 Ind. 384,
22 N. E. 300.
Foipa.— .Montreal- Bank v. Ingerson, 105
Iowa 349, 75 N. W. 351; Klindt n. Higgins,
9ii Iowa 529, 64 X. XV. 414. Compare Wol-
ford f?. Young, 105 Iowa 512, 75 N. W.
349.
Kentucky. —Caldwell v. Evans, 5 Bush 380,
96 Am. Dec. 358.
Michigan. — Trowbridge v. Boss, 105 Mich.
598, 63 X. W. 534 ; Pease t>.Warren, 29 Mich.
9, 18 Am. Rep. 58.
Minnesota.— St. Paul Nat. Bank v. Cannon,
46 Minn. 95, 48 X. W. 526, 24 Am. St. Rep.
189.
Missouri.— Hefferman v. Boteler, 87 Mo.
App. 316.
Nebraska.— Bradbury v. Kinney, 63 Xebr.1
754, 89 X. W. 257; Omaha First Xat. Bank
v. Chilson, 45 Xebr. 257, 63 X. W. 362.
New Jersey.— Adams v. Hackensack Imp.
Commission, 44 X. J. L. 638, 43 P i. Rep.
406.
' '•"» ■
New York.— Hills r. Place, 48 X. Y. 520, 8
Am. Rep. 568; Caldwell v. Cassidv, 8 Cow.
271.
Pennsylvania. — Williamsport Gas Co. 14,
Finkerton, 95 Pa. St. 62.
Wisconsin.— Bnrtel v. Brown, 104 Wis.
493, 80 X. W. 801.
United Rtates — Cheney v. Lihby, 134 U. S.
68, 10 S. Ct, 498. 33 L. ed. 818; Ward v.
Smith, 7 Wall. 447, 19 L. ed. 207.
39. Converse v.- Dillaye, 62 N. Y. 621.
40. German F. Ins. Co. p. Grunert, 112
111. 68, 1 X. E. 118; Ryan v. Tudor, 31 Kan.
366, 2 Pac. 797 : Warren r. Dennett. 17 Misc.
(X. Y.J 86, 39 X. Y. Suppl. 830; Edinburgh
American Land Mortg. Co. r. Brigps, (Tex.
Civ. App. 1897) 41 S. W. 1036, in which an
agent of a non-resident loan company _ nego
tiated a loan and was named trustee in the
deed given to secure the loan; and he con
tinued to be the company's agent for the
• transaction of all its business where the loan
was made and was collecting its money and
losning Its funds: and it was held that he
had authority, even as Against the. company,
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authority of an agent employed to make collections, however, carries no implied
to declare money secured by said trust deed
to be due, and to sell the lands under such
deed, and to make deeds to the purchaser,
and to receive the money paid by liim.
Illustrations. — To bring suit to compel
payment is one of the necessary powers of a
collecting agent, to be sparingly exercised as
a final resort. German F. Ins. Co. V. Gruncrt,
112 III. 68, 1 N. E. 113 (holding that au
thority to bring necessary suits to collect in
surance in case of loss by fire is indispen
sably incident to the power of a general agent
iti charge of his principal's business, and
essential to an efficient discharge of his
duties) ; Briggs v. Yetzer, 103 Iowa 342, 72
N. W. 047; Ryan v. Tudor, 31 Kan. 366, 2
Pac. 797 ; Davis v. Waterman, 10 Vt. 526, 33
Am. Dec. 216. Compare Soule v. Dougherty,
24 Vt. 92. In aid of this power an agent
may issue execution upon a judgment ob
tained (Schoek v. Lesley, 2 Del. Ch. 304;
Joyce v. Duplessis, 15 La. Ann. 242, 77 Am.
Dec. 185), and pursue the property due the
principal on the debt into the hands of third
persons who may have acquired it from the
debtor (Beck v. Minnesota, etc., Grain Co.,
131 Iowa 62, 107 X. W. 1032; Sherman t>.
Sherman, etc., Co., 64 N. J. Eq. 77, 53 Atl.
226). He may also agree with the execution
debtor to reconvey the property, to him upon
payment of the judgment debt. Brown v.
Jackson, (Tex. Civ. App. 1807) 40 S. W. 162.
An agent who, under his contract, is con
stituted a general collection agent, and who,
in the performance of his duties, agrees to
place with a bank for collection, notes re
ceived by him for his principal, as considera
tion of the sale by him to a third person of
machinery belonging to his principal, has the
power to bind his principal by a contract
with the bank, authorizing it to make ad-
vs ncem' rts for freight on the machinery sold,
and to detain the amount so advanced from
the first moneys collected on such notes and
contracts. Northwest Thresher Co. t'. Eddy*
ville State Bank, (Nebr. 1907) 114 N. W.
291.
Limitations upon authority. —An agent to
collect has no implied authority to assign the
debt to a third person to collect (Rigby V.
Lowe. 125 Cal. 613. 58 Pac. 153; Dingley v.
McDonald, 124 Cal. 682, 57 Pac. 574), 'nor
does a bare power to collect authorize the
agent to foreclose a mortgage securing the
debt (White v. Madigan, 78 Minn. 280, 80
N. W. 1125; Burehard v. Hull, 71 Minn. 430,
74 N. W. 163; Corey v. Hunter, 10 N. D. 5,
84 N. W. 570, holding that evidence that an
agent had been in the habit of loaning funds
of his principal and collecting interest thereon
as ir became due, and on instructions from
his principal reinvesting the same does not
warrant a finding that such agent had osten
sible authority to foreclose a mortgage run-
ring to his principal. Compare Standard
Brewcrv v. Nudelman. 70 111. App. 356;
Curtis v. Cutler. 76 Fed. 16, 22 C. C. A. 16,
37 L. R. A. 737, both holding that if the debt
is secured by mortgage, unrestricted power to
collect authorizes the agent in case of need
to bring proceedings to foreclose the mort
gage upon default in payment at maturity),
or to collect the debt before it is due (Little
Rock, etc., R. Co. v. Wisgins. 65 Ark. 385, 43
S. W. 731 ; Thompson V. Elliott, 73 111. 221 ;
Williams e. Pclley, 96 111 App. 346; Madison
v. Cabalek, 86 111. App. 450; Park r. Cross,
76 Minn. 187, 78 N. W. 1107, 77 Am. St. Rep.
830; City Nat. Bank v. Goodloe-MeClelland
Commission Co., 93 Mo. App. 123; Cotman r.
Orton, Cr. 4 Ph. 304, 10 L. J. Ch. 18. IS
Eng. Ch. 304. 41 Eng. Reprint 506 [quoting
Parnther v. Gaitskell, 13 East 432], holding
that if the debtor pay the agent before ma
turity he makes such agent his own to pay-
over the money to the creditor), nor to re
ceive payments except according to the terms
of the contract under which they are due
(Indiana Natural Gas, etc., Co. v. Beales,
(Ind. App. 1905) 74 N. E. 551, holding that
the act of the agent of the lessor in receiving
a payment after the expiration of the term
did not bind the lessor), nor to reloan the
money he has collected (Haynes r. Car
penter, 86 Mo. App. 30, holding that a power
of attorney to attend to the business of the
grantor, to collect all money and obligations
due, adjust all business matters of whatever
nature, pay and settle all debts, draw checks,
and do all acts in the. premises which the
attorney may deem proper, does not confer
power to reloan money after it has been col
lected, and such reloaning constitutes a con
version by the attorney), nor generally to do
acts not necessary or proper for the collec
tion (Hathaway v. Choury, 14 Colo. App.
478. 00 Pac. 574; Sweedlund v. Hutchinson,
(Kan. App. 1896) where the agent undertook
to release part of the land from the mortgage
bv which the debt was secured: Russell v.
Newdigatc, 44 S. W. 973. 19 Ky. L. Rep.
1965, holding that an agent to collect moneys
is not impliedly authorized to make a war
ranty in consideration of a payment on a
former contract ; Heath r. New Bedford Safe
Deposit, etc., Co., 184 Mass. 481, 69 N. E.
215, holding that the fact that one is an
agent for the purpose of depositing his prin
cipal's money in bank does not give liim au
thority to check the deposit out; White r.
Madigan, 78 Minn. 286, 80 N. W. 1125;
Dexter v. Morrow, 76 Minn. 413, 79 N. W.
394; Deering v. Kelso, 74 Minn. 41. 76 X. W.
792, 73 Am. St. Rep. 324, holding that an
agent has no authority to indorse checks re
ceived in payment; Burehard v. Hull. 71
Minn. 430. 74 N. W. 103, holding that hr
transmitting to an agent for collection an
interest coupon of a note secured by a mort
gage no implied authority is given the agent
to foreclose the mortgage; Case v. Hammond.
Packing Co.. 105 Mo. App. 168, 79 S. W. 732.
holding that authority to an agent to sell
goods for the principal and collect the price
thereof does not give him real or apparent
authority to open a bank account for the
principal, nor to borrow money for it : Lauer
Brewing Co. v. Schmidt, 24 Pa. Super. Ct.
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power to transfer or sell negotiable paper, or other interest-bearing debts," nor to
collect such paper before maturity.42
(b) What Received in Payment.*3 A bare power to collect can be exercised in
no manner short of an actual collection of the money." Further there is in the
396; Hussev v. Crass, (Tenn. Ch. App. 1899)
53 S. W. 986.
41. Illinois.— Ryhiner v. Feickert, 92 111.
305, 34 Am. Rep. i30, holding that authority
given by one joint payee to the other.to col
lect the note when due does not import power
to sell or compound it.
Kansas.— Hannon v. Houston, 18 Kan. 561.
Louisiana. — Smith v. McMicken, 12 Rob.
653 (holding that an agent authorized to
settle a partnership, but not expressly to sell
its property, cannot transfer a judgment of
the partnership unless the transfer be for
its benefit, necessary to its liquidation, and
duly notified to the debtor) ; Texada v. Bea-
man, 6 La. 84, 25 Am. Dec. 204; Hickey v.
Sharp. 4 La. 335 (both holding that a power
to collect a debt and to do all acts necessary
to effect the collection does not authorize the
agent to transfer the claim to a surety of
his principal to protect the transferee from
his suretyship). But see Sprigg v. Beaman,
6 La. 59.
Mississippi. — Holmes V. Carman, Freem.
408.
Missouri. — Smith v. Johnson, 71 Mo. 382.
A'etc Jersey.— Stonington Sav. Bank t".
Davis. 14 N. j. Eq. 286.
Pennsylvania. — Havs v. Lvnn, 7 Watts
524.
Tennessee. — Wright v. Ray, 3 Humphr. 68 ;
Hussey v. Crass, (Ch. App. 1899) 53 S. W.
986.
42. Arkansas. — Little Rock, etc., R. Co.
v. Wiggins, 65 Ark. 385, 46 S. W. 731.
Colorado.— Frost r. Fisher, 13 Colo. App.
322, 58 Pac. 872 (holding that where a com
pany was agent for the collection of a note
which matured in five years with a privilege
to the maker to pay after three years if he
chose, the receiving of payment by the com
pany after three years was not in excess of its
autfioritv) ; Lester v. Snyder, 12 Colo. App.
351. 55 Pac. 613.
Illinois.— Thompson v. Elliott, 73 111.221;
Smith p. Hall, 19 111.App. 17.
Minnesota. — Schenk t:. Dexter, 77 Minn.
15. 70 NT.W. 526.
Nebraska. — Stark v. Olsen, 44 Nebr. 646,
63 X. W. 37.
Neic York.— Smith v. Kidd, 68 N. Y. 130,
23 Am. Rep. 157 (holding that general au
thority to receive payment of a mortgage is
not authority to receive it before maturity;
and payment to such agent before maturity
does not protect the payer if the agent fails
to pav over) : Sehermerhorn t>. Farlev, 58
Hun 6*6, 11 N. Y. Suppl. 46B (authority to col
lect interest and principal of mortgage debt).
Pennsylvania. — HefFernan v. Addams, 7
Watts 116.
West Virginia. — Mann V. Robinson, 19
\V. Va. 40. 42 Am. Rep. 771.
JOntflnnd.— McGownn v. Dyer. L. R. 8 Q. B.
141, 21 Wkly. Rep. 560; Parnther i'. Gaits-
kell, 13 East 432 ; Breming v. Mackie, 3
F. & F. 197.
Payments near the date of maturity, al
though before the very day, are good, but not
payments a year in advance. Dilenbeck v.
Rehse, 105 Iowa 749, 73 N. W. 1072.
Short time drafts bearing no interest are
not within this rule. Bliss v. Cutter, 19
Barb. (N. Y.) 9.
Authority to receive interest confers no au
thority to declare a note due before ma
turity. Wilcox v. Eadie, 65 Kan. 459, 70
Pac. 338.
43. See supra, II, A, 6, b, (HI), (C) ; II, A,
6, c, (u), (K). ,
44. Kirk v. Hiatt, 2 Ind. 322; Miller v.
Edmonston, 8 Blackf. (Iud.) 291; De Mets
v. Dagron, 53 N. Y. 635; Pearson c. Scott,
9 Ch. D. 198, 47 L. J. Ch. 705, 38 L. T. Rep.
X. S. 747. 26 Wkly. Rep. 79fl.
Payment subject to a condition is not a
good collection. The payment must be abso
lute and in money, or the principal is not
bound. Scotland Bank v. Dominion Bank,
[1891] A. C. 592. i .
Agency to collect a particular claim does
not authorize the agent to agree to offset the
amount due against a debt due by his prin
cipal. John Gund Brewing Co. v. Peterson,
130 Iowa 301, 106 N. W. 741; Hill t\ Van
Duzer, 111 Ga. 867, 36 S. E. 966; Bigler v.
Toy, 08 Iowa 687, 28 N. W. 17; Drain V.
Doggett, 41 Iowa 682 ; Paisley v. Bannatyne,
4 Manitoba 255.
Principal must be benefited. — All persons
are charged with knowledge of the fact that
an agent acting under the most general
powers is presumed to be employed to act
for the benefit of the principal alone. H«
has therefore no implied power to accept in
payment of a debt due his principal supplies
for himself, or a satisfaction of his own debt.
Such credit to the agent is no payment to
the principal. Hill v. Helton, 80 Ala. 528. 1
So. 340 : Coleman r. Siler, 74 Ala. 436 ; Burks
v. Hubbard, 69 Ala. 379; Childers ». Bowen,
08 Ala. 221 : Smith v. .James, 53 Ark. 135,
13 S. W. 701 ; Arnett v. Glenn, 52 Ark. 253,
12 S. W. 497; Stetson v. BriggB, 114 Cal. 511,
40 Pac. 603 ; Mitchell i'. Printup, 68 Ga. 675 ;
Bostick v. Hardy, 30 Ga. 836; Cooney e. U.S.
Wringer Co., 101 111. App. 468 \affirm-ed in
214 111. 520, 73 K. E. 803] ; Thompson r.
Barnum, 49 Iowa 392; St. John, etc. Co.' v.
Cornwell, 52 Kan. 712, 35 Pac. 785 (holding
that an agent of a non-re9ident corporation
having general charge of its local business
has no implied authority to collect debts due
his principal by a contract for his own per
sonal board) ; Deatherage r. Ilowenstein. 43
Kan. 691, 23 Pac. 1054; Deatherage r. Hen
derson, 43 Kan. 684, 23 Pac. 1052 ; Fanners',
etc., Bank r. Bennett. 47 S. W. 623, 20 Ky. L
Rep. 852; Hickv r. Sharp, 4 La. 335: Nolan
v. Rogers, 4 Mart. X. S. (La.) 145; Talboys
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agent no implied power to receive in payment anything except money; 45and unless
r. Boston, 46 Minn. 144, 48 X. W. 088;
Holmes r. Carman, Freem. (Miss.) 408;
Wheeler, etc., Mfg. Co. P. Givan, 05 Mo. 89;
Greenwood v. Burns, SO Mo. 52 ; Parker v.
Leech, 76 Xebr. 135, 107 N. W. 217; Western
White Bronze Co. v. Portrey, 50 Xebr. 801,
70 X. W. 383; McCormick r. Keith, 8 Nebr.
142 (holding that the fact that an agent is
specially empowered to compromise and ac
cept personal property in satisfaction of
money demands will not authorize him to
extinguish a debt due the principal by setting
oft' against it his own debt) ; Holton v.
Smith, 7 N. H. 446; Dow den v. Cryder, 55
X. J. L. 329. 20 At!. 941; Shailer t. Morgan,
16 Daly (N. Y.) 106, 9 N. Y. Suppl. 492;
Henry v. Marvin, 3 K. D. Smith (X. Y.) 71;
L'Artiste Pub. Co. i>.Walker, 11 Misc. (X. Y.)
426, 32 X. Y. Suppl. 151 (holding that an
agent who solicits advertisements has no au
thority to agree to take out payment there
for in clothes to be furnished to him per
sonally) ; Martin c. Matthews, 16 N. Y.
Suppl. 751 ; WilliamB v. Johnston, 92 X. C.
532. 53 Am. Rep. 428; Murdock v. National
Tube Works Co.. 7 Ohio Dec. (Reprint) 465,
3 Cine. L. Bui. 409; Lewis r. Lewis, 203 Pa.
St. 194, 52 Ail 203; Hays r. Lynn, 7 Watts
(Pa.) 524; Belton Compress Co. P. Belton
Briek Mfg. Co.. 64 Tex. 337; McAlpin v.
Cassidy, 17 Tex. 449; Malonev Mercantile Co.
v. Dublin Quarry Co., (Tex. Civ. App. 1908)
107 S. W. 904;' Chattanooga Foundry, etc..
Works v. Gorman. 12 Tex. Civ. App. "75, 34
S. W. 308; Wood v. Hubbard, 50 Vt. 82;
Pearson r. Scott, 9 Ch. D. 198, 47 L. J. Ch.
705, 38 L. T. Rep. N. S. 747, 28 Wkly. Rep.
796 (in which payment was made partly by
cheek and partly by a set-off on the agent's
account, and the latter was held not binding
on the principal) ; Kuckein v. Wilson, 4
B. & Aid. 443, 6 E. C. L. 553; Todd r. Reid,
4 B. & Aid. 210, 6 E. C. L. 455 ; Bartlett V.
Pentland, 10 B. & C. 700, 8 L. J. K. B. O. S.
264. 21 E. C. L. 320; Underwood r. Xicholls,
17 C. B. 239. 2& L. J. C. P. 79, 4 Wklv. Rep.
153. 84 E. C. L. 239; Donogh v. Gillespie, 21
Out. App. 292.
An agent authorized to collect to his own
use is, however, thereby empowered to receive
in payment anything lie thinks proper. Clark
r. Shields, 10* X. C. 401: Barker v. Green
wood. 1 Jur. 541, 6 L. J. Exch. 54, 2 Y. & C.
Exch. 414.
45. Illinois.— Scott p. Gilkey, 153 111. 168,
39 N. E. 205 [affirming 4i> HI. App. 110] ;
Lochenmeyer p. Fogarty, 112 111. 572; Pad-
ileld !>.Green, 85 111. 529; Mathews v. Ham
ilton, 23 111. 470; Nolan p. Jackson, 16 111.
272; McCormick Harvesting Mach. Co. v.
Breen, 61 111. App. 528.
Indiana.— Robinson V. Anderson, 106 Ind.
152, 6 N. E. 12 (holding that an agent to
collect a debt will not be presumed to have
the right to take as payment the note of the
debtor" payable to himself ) : McCormick v.
Walter A.' Wood Mowing, etc.. Mach, Co., 72
hid. 518; O'Conner c Arnold, 53 Ind. 203;
Earnhart. v. Robertson. 10 Ind. 8 (holding
that if the agent accepts anything but money
he does so at his risk, and cannot set that up
for credit against the principal) ; Kirk r.
Hiatt, 2 Ind. 322 ; Corning v. Strong, 1 Ind.
329.
Iowa.— Gravdon r. Patterson, 13 Iowa 256,
81 Am. Dec. 432.
Hew York.— Sier f. Baehe, 7 Misc. 165, 27
X. Y. Suppl. 255.
Texas. — McAlpin v. Cassidy, 17 Tex. 449;
Robson r. Watts, 11 Tex. 764; Western Brass
Mfg. Co. r. Maverick, 4 Tex. Civ. App. 535,
23 S. W. 728.
Virginia. — Willias «>.Gorrell, 102 Va. 746,
47 S. E. 826; Smith V. Powell, 98 Va. 431,
36 S. E. 522.
Washington.— Wees v. Page, 47 Wash. 213.
91 Pac. 766; Corbet r. Waller, 27 Wash. 242.
67 Pac. 567.
Canada. — Paisley p. Bannatyne, 4 Mani
toba 255 ; Frazer v. Gore Dist." Mut. F. Ins.
Co.. 2 Ont. 416.
See 40 Cent. Dig. tit.
" Principal and
Agent." S .102.
By statute in some of the states the prin
cipal is bound if the agent accepts property,
although the agent is liable to the principal
for a cash accounting. See the statutes of
the different states. And see Holmes r.
Langston, 110 Ga. 861. 36 S. E. 251: Mc
Laughlin p. Blount, 61 Ga. 168.
Kind of money. — The payment must be in
lawful currency which is convertible into
money or coin. Shurer p. Green, 3 Coldw.
(Tenn.) 419. While the principal may de
ma ml legal tender (Gilbert v. Garber, 62
Xebr. 464. 87 X. W. 170: Moore p. Pollock,
50 Xebr. 900, 70 N. W. 541 ; Rodgers r. Bass,
40 Tex. 505 ; Ward r. Smith, 7 Wall. (U. S. )
447, 19 L. ed. 207), yet in the absence of
special instructions to the agent it is pre
sumed that the latter has authority to accept
currency and bills which are in general circu
lation at par on business transactions ( Baird
r. Hall, 07 X. C. 230, holding that a collect
ing agent without instructions to the con
trary is authorized to receive in payment of
such debts as he may have to collect what
ever kind of currency is received by prudont
business men for similar purposes (Rodgers
D, Bass, supra, holding that, in the absence of
special instructions to an agent to collect in
gold or silver, a payment to the agent in
bank bills, or other currency generally taken
and used in the payment of debts, and cur
rent in business transactions as money, sat
isfies the debt). In the absence of express
authority, or special circumstances justifying
such an inference, it is not to be inferred that
an agent has any authority to accept pay
ment in depreciated currency of any kind.
Fry v. Dudley, 20 La. Ann. *3GS ; Purvis v.
Jackson, 09 X. C. 474; Ward v. Smith. 7
Wall. (U. S.) 447, 19 L. cd. 207, holding that
where a bond was made payable at the
"office of discount and deposit'' of a certain
bank, the bank could not receive in payment
of such bond notes that were not current at
their par value.
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the third person can establish an express authority to accept something other than
money, or conduct of the principal from which such authority may fairly beimplied,” the principal will be bound by payment to his agent only so far as thepayment is in cash.” Acceptance by the collecting agent of property,” or of anote, check, or bill of exchange,” does not operate as payment to the principal
As to payment in Confederate money see
Leake v. Sutherland, 25 Ark. 219; Hendry v.
13enlisa, 37 Fla. 609, 20 So. 800, 34 L. R. A.
283; Westbrook v. Davis, 48 Ga. 471; King
r. King, 37 Ga. 205; Martin r. U. S., 2 T. B.
Mon. (Ky.) 89, 15 Am. Dec. 129; Water
house v. Citizens' Bank, 25 La. Ann. 77;
Robinson v. International L. Assur. Soc., 42
N. Y. 54, 1 Am. Rep. 400: Pope r. Chafee, 14
Rich. Eq. (S. C.) 69; Dillard v. Clements, 2
Baxt. (Tenn.) 137; Maloney v. Stephens, 11
Heisk. (Tenn.) 738; Burford r. Memphis
Bulletin Co., 9 Heisk. (Tenn.) 691; King v.
Fleece, 7 Heisk. (Tenn.) 273; Clark v.
Thomas, 4 Heisk. (Tenn.) 4.19; Wood v.
Cooper, 2 Heisk. (Tenn.) 441; Shurer v.
Green, 3 Coldw. (Tenn.) 4.19; Bowles v. Glas
gow, 36 Tex. 94; Griflin v. Walker, 36 Tex.
8S; Reed r. Nelson, 33 Tex. 47 l; Burleson v.
Cleveland, 32 Tex. 397 ; Ransom v. Alexander,
31, Tex. 443; Pilson v. Bushong, 29 Gratt.
(Va.) 229; Ewart r. Saunders, 25 Gratt.
(Va.). 203; Hale v. Wall, 22 Gratt. (Va.)
424; Pidgeon r. Williams, 21 Gratt. (Va.)
251; Alley v. Rogers, 19 Gratt. (Va.) 366;
Harper r. Harvey, 4 W. Va. 539; Glasgow v.
Lipse, 117 U. S. 327, 6 S. Ct. 757, 20 L. ed.
901; Fretz r. Stover, 22 Wall. (U. S.) 108,
22 L. ed. 769; Anderson r. Cape Fear Bank,
1 Fed. Cas, No. 354, Chase 535; Kentucky
Bank r. Adams Express Co., 2 Fed. Cas, No.
889, 1 Flipp. 242; Stoughton v. Hill, 23 Fed.
Cas. No. 13,501, 3 Woods 404. And see PAY
MENT, 30 Cyc. 1215 et seq.
46. North Carolina.-Purvis r. Jackson,
69 N. C. 474.
South Carolina.-Columbia Phosphate Co.
r. Farmers’ Alliance Store, 47 S. C. 358, 25
S. E. 116. -
Washington.— Dusenberry v. McDole, 42
Wash. 470, 85 Pac. 40.
England.— Ekins r. Macklish, Ambl. 184,
27 Eng. Reprint 125: Barker r. Greenwood,
1 Jur. 541, 6 L. J. Exch. 54, 2 Y. & C. Exch.
4.14.
Canada.- Manufacturers Acc. Ins. Co. v.
Pudsey, 27 Can. Sup. Ct., 374 [affirming 29
Nova Scotia 124].
47. Tubman v. Lowekamp, 43 Md. 318;
Dowden v. Cryder, 55 N. J. L. 329, 26 Atl.
941; Union School Furniture v. Mason, 3
S. D. 147, 52 N. W. 671; Rhine v. Blake, 59
Tex. 240. But see John Hutchinson Mfg. Co.
r. Henry, 44 Mo. App. 263, holding that if an
agent solicits and obtains an order for the
purchase of goods, and transmits the same to
the seller, and the latter delivers the goods
to him, and he delivers them to the pur
chasers, he becomes clothed by virtue of the
possession of the goods, with the ostensible
authority to collect payment therefor, includ
ing power to accept payment in other property than money.
48. California.-- Rodgers v. Peckham, 120
Cal. 238, 52 Pac. 483 (holding that authority
given an agent to collect money due on a
note and mortgage is not authority to the
agent to accept a conveyance of the mort
gaged premises in payment thereof); Taylor
r. Robinson, 14 Cal. 396; Mudgett r. Day, 12
Cal. 139.
Colorado.— Sioux City Nursery, etc., Co.
v. Magnus, 1 Colo. App. 45, 27 Pac. 257.
Kentucky.— Russell r. Cox, 38 S. W. 1087,
18 Ky. L. Rep. 1087.
Neur Hampshire.— Dixon v. Guay, 70 N. H.
161, 46 Atl. 456.
New Jersey.—Dowden v. Cryder, 55 N. J. L.
329, 26 Atl. 941.
Ohio.— Pollock v. Cohen, 22 Ohio St.
514.
South Carolina.-Columbia Phosphate Co.
v. Farmers' Alliance Store, 47 S. C. 358,
25 S. E. 116; Ludden, etc., Southern Music
House v. Sumter, 45 S. C. 186, 22 S. E. 738,
55 Am. St. Rep. 761.
Teras.- Rhine v. Blake, 59 Tex. 240; Har
rington v. Moore, 21 Tex. 546.
West Virginia.-Mann v. Robinson, 19
W. Va. 40, 42 Am. Rep. 771.
England.— Howard v. Chapman, 4 C. & P.
508, 19 E. C. L. 624.
-
Compare Renwick r. Wheeler, 48 Fed. 431,
holding that a power of attorney expressly
authorizing the agent to sell, convey, or
mortgage the principal's lands in Iowa, and
collect the price thereof, and constituting him
“our general attorney, in fact to transact
any or a
ll
business for us . . . . . of any kind
whatsoever in the state o
f Iowa; to rent





made to us,” etc., confers power
to agree to take certain lands covered, b
y
a
mortgage in full satisfaction of the debt se
.
cured thereby.
49. California-Rodgers v. Peckham, 120
Cal. 238, 52 Pac. 483.






233 [affirming 63 Ill. App. 4321 ;









. Wringer Co., 101 Ill. App.
468. -




. 12; Corning v. Strong, 1 Ind.
329.
Iowa.- Graydon v. Patterson, 13 Iowa 256,
81 Am. Dec. 432.
• Kansas.-Scully v. Dodge, 40 Kan. 395,
10 Pac. 807.
Louisiana.--David r. Neveu, 10 La. Ann.
642.
Minnesota-Trull v. Hammond, 71 Minn.
172, 73 N. W. 640.
Missouri.- Buckwalter r. Craig, 55 Mo. 71.
Nebraska.-- Holt r. Schneider, 57 Nebr.
523, 7
7 N. W. 1086. -
New York-De Mets r. Dagron, 53 N. Y.
635.
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unless he authorizes or accepts such payment. But general authority to conduct
a business involving the acceptance of checks or notes will involve of necessity
implied authority to take and indorse such paper in the course of the business
intrusted to the agent.50 Authority to an agent to take in settlement whatever
he can get will give him power to accept paper not current, when circumstances
make collection of lawful currency impossible or improbable; 51 and extraordi
nary conditions may justify the agent in making unusual terms of settlement, and
in the case of collecting a claim against an insolvent debtor the acceptance of notes
or securities less than money may be best and necessary.52 Failure of the principal
North Carolina. — Goldsborough v. Turner,
67 N. C. 403.
Pennsylvania.— Pittsburgh Fifth Nat.
Bank v. Ashworth, 123 Pa. St. 212, 16 Atl.
596, 2 h. R. A. 491; McCulloch f. McKee, 10
Pa. St. 289; Opie v. Serrill, 6 Watts & S.
264.
Tennessee. — Glass r. Davidson, 1 Baxt. 47.
Texas. — Garner v. Butcher, 1 Tex. 1'nrep.
Cas. 430; Western Brass Mfg. Co. r. Maver
ick, 4 Tex. Civ. App. 533, 23 S. W. 728.
West Virginia. — Spence v. Rose, 28 W. Va.
333.
England.—Williams r. Evans, L R. 1 Q.
B. 352, 35 L. J. Q. B. Ill, 13 L. T. Rep. N. S.
753, 14 Wklv. Rep. 330; Hine r. Steamship
Ins. Svndieate, 7 Aspin. 558, 72 L. T. Rep.
N. S. 79, 11 Reports 777.
Canada. — Oranc t>. Boltenhouse, 4 N.
Brunsw. 581.
See 40 Cent. Dig. tit. " Principal and
Agent," f 304.
Payment by note conditional only.— While
an agent may and commonly does accept
commercial paper, the payment has been held
to be conditional upon its being converted
into money, whereupon the payment relates
back to the time of the receipt of the
paper. Griffin r. Krskine, 131 Iowa 444, 109
N. W. 13 (in which it is pointed out that
checks, drafts, and other bills of exchange
are the means of transferring money in
nearly all commercial transactions, and in
authorizing an agent to make collections he
may be assumed to have authority to trans
mit funds in the ordinary way, and although
such paper will not absolutely cancel the debt,
it is conditional payment, good from date of
delivery, if the paper is honored, but no pay
ment at all if not honored) ; Pape r. Westa-
cott, [1894] 1 Q. B. 272, 63 L. J. Q. B. 222,
70 L. T. Rep. N. S. 18, 9 Reports 18, 42 Wklv.
Rep. 131; Pearson v. Scott, 9 Ch. D. 198,
47 L. J. Ch. 705, 38 1,. T. Rep. N. S. 747, 26
Wklv. Rep. 796; Bridges v. Garrett, L. R. 5
C. P. 451, 39 L. J. C. P. 251, 22 L. T. Rep.
N. S. 448, 18 Wkly. Rep. 815; Hine p. Steam
ship Ins. Syndicate, 7 Aspin. 558, 72 L. T.
Rep. X. S. 79, 11 Reports 777; Crane V. Bolt
enhouse, 4 N. Brunsw. 581 ; .1'tna L. Ins. Co.
v. Green. 38 U. C. Q. B. 459.
Agent's note. — Where an agent has au
thority to collect a note, but is not author
ized to receive anything in payment but
money, he cannot accept his own note in pay
ment. However, if he supplies out of his own
funds the amount of the note received by
him, and turns the same over to his princi-
pal less his commission for collection, the
principal cannot complain. Wilcox, etc.,
Organ Co. v. Lasley, 40 Kan. 521, 20 Pac.
228.
Note payable to agent. — Where an agent
for the collection of a debt receives a note,
payable to himself at a future day, in pay
ment, this is not a satisfaction of the debt
of the principal, nor a bar to an action by
him to recover the original debt. Coming v.
Strong, Smith (Ind.) 197. See also Robinson
V. Anderson, 106 Ind. 152, 6 N. E. 12; Mc
Culloch p. McKee, 16 Pa. St. 289.
Where a note was to be paid in skins, one
to whom the holder directed the maker to
deliver the skins on a certain day has au
thority to exercise his judgment as to the
quality of the skins and receive them in dis
charge of the contract. Brown v. Berry, 14
N. H. 459.
Personal liability of agent. — Where one ac
cepts a draft where he might have procured
money in payment of a check he has for col
lection, and the draft is dishonored, he is
liable for its value, although the bank issuing
and the bank on which the draft is drawn
are solvent, and the draft is stopped by tele
gram of the debtor, a collector having no au
thority to accept anything but money in pay
ment of a claim. Gowling r. American Ex
press Co., 102 Mo. App. 360, 76 S. W. 712.
Agents who have agreed to collect all notes
taken in the course of their agency cannot be
held liable for a deficiency on notes which
their principals have taken out of their
hands and compromised or failed to collect.
Tate v. Marco, 27 S. C. 493, 4 S. E. 71.
Authority of attorney at law to receive
payment in notes see Attorney and Cuest,
4 Cyc. 889.
50. Hamilton Nat. Bank p. Nye, 37 Ind.
App. 464, 77 N. E. 295, 117 Am. St. Rep. 333;
Nichols, etc., Co. v. Hackney, 78 Minn. 461,
81 N. W. 322; Levy v. Hastings First Xat.
Bank, 27 Nebr. 557, 43 N. W. 354.
51. Mitchell v. Finnell, 101 Cal. 614, 36
Pac. 123; Ruthven v. ClaTke. 109 Iowa 25,
79 N. W. 454; Steele v. Taylor. 4 Dana
(Ky.) 445; Oliver r. Sterling, 20 Ohio St.
391, in which the debtors were insolvent and
on the eve of bankruptcy.
52. Dolan r. Van Dem'ark, 35 Kan. 304. lo
Pac. 848, holding that an attorney at law
and banker having claims in his hands for
collection will, where it is necessary to secure
the collection of such claims, presumjvtivelT
have authority to take as collateral seeuj-iW.
and in his own name, a note secured by "a
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to reject the payment received by the agent may of course become in law an accept
ance of it; 53 and if the principal does not reject the settlement it does not lie with
third persons to set up the agent's want of authority."
(c) To Modify Terms of Payment. It is the duty of the agent to make the
collection in the manner prescribed by the principal, and he has no implied power
to make it in any other mode. In the absence of express instructions the collec
tion is to be made in the usual way, although the principal is free to require the
collection to be made in any legal manner.65
chattel mortgage. See also McCormick v.
Keith, 8 Nebr. 142; Oliver v. Sterling, 20
Ohio St. 391, where the debtor was insol
vent, and the agent was given
" full author
ity to act for " the creditor.
53. Glass v. Davidson, 1 Baxt. (Tenn.) 47,
holding that if a debtor having no notice
that his creditor's agent is under special in
structions to receive nothing but legal ten
der pays the attorney in current bank-notes
subject to the creditor's approval, a failure
to return such notes within reasonable time
will render the payment binding on the
creditor.
54. Dolan p. Van Demark, 35 Kan. 304, 10
Pac. 848.
55. Haven v. Wentworth, 2 N. H. 93 ; Stew
art P. Donelly, 4 Yerg. (Tenn.) 177; Bleser
v. Stedl, (Wis. 1908) 115 N. W. 337 (hold
ing that where a mortgagor dealt wholly
with the mortgagee's agent in making pay
ments, which the agent was authorized to re
ceive, the agent could receive sums paid be
fore and after the due date, to be applied as
of that date such payments being within the
usual course of dealing in that class of busi
ness) ; Chilton v. VVillford, 2 Wis. 1, 40 Am.
Dec. 399.
Substantial compliance is enough. — Thus
where a creditor in the country directed his
debtor to pay money into a London banking-
house for his account, but he had no account
with the house but through a country
banker, the court held that such direction to
make the payment was complied with by a
payment to the credit of his account with the
country banker. Breed c. Green, Holt N. P.
204, 3 E. C. L. 87.
Responsibility for agent's method. — One
who, without giving special instructions, em
ploys a collecting agent whose card announces
that he will treat debtors " with delicacy, so
as not to offend them, or with such severity
as to show that no trifling is intended," is
responsible for whatever means the agent
adopts. Caswell v. Cross, 120 Mass. 545.
Delivery of an account to an agent for col
lection in one mode confers no authority to
settle it in anv other wav. Powell v. Henry,
27 Ala. 612; footle v. Cook, 4 Colo. App. Ill,
35 Pac. 193; Sewell v. Hennen, 8 Rob. (La.)
216; Stewart v. Donelly, 4 Yerg. (Tenn.)
177.
Unusual settlements.— In the absence of
the principal's permission, an agent cannot
make unusual settlements, such as to assign
or compromise the claim (Mallove p. Cou-
brough, 96 Cal. 649, 31 Pac. 622'; Tootle p.
Cook, 4 Colo. App. Ill, 35 Pac. 193; Dupre
p. Splane, 16 La. 51; Kenner v. His Credit
ors, 8 Mart. N. S. (La.) 54, holding that an
agent's possession of bills of exchange does
not prove his authority to compromise;
Nichols, etc., Co. p. Jones, 32 Mo. App. 657 ;
Geigcr P. Bolles, 1 Thomps. & C. (N. Y.)
129; Garrigue v. Loescher, 3 Bosw. (N. Y. )
578; Sier v. Bache, 7 Misc. (N. Y.) 105, 27
N. Y. Suppl. 255; Googe p. Gaskill, 18 Pa.
Super. Ct. 39; Corbet r. Waller, 27 Wash.
242, 67 Pac. 567), to extend the time for pay
ment (Powell v. Henry, 96 Ala. 412, 11 So.
311; Lawrence v. Johnson, 64 111. 351; Chap-
pel v. Raymond, 20 La. Ann. 277 ; Millaudon
v. McMi'cken, 7 Mart. N. S. (La.) 34;
Woodbury p. Lamed, 5 Minn. 339; Hutchings
v. Munger, 41 N. Y. 155, holding that au
thority to an agent to collect or receive
payment does not include authority, on pay
ment of part of the amount due, to extend
the time of payment of the balance ; Ritch
v. Smith, 60 How. Pr. (N. Y.) 13 [affirmed
in 82 X. Y. 627. GO How. Pr. 157] ; Stewart
p. Donellv, 4 Yerg. (Tenn.) 177; Behrns
v. Rogers', (Tex. Civ. App. 1897) 40 S. W.
419. Compare Hurd P. Marple, 2 111. App.
402, 10 111. App. 418, holding that the au
thority may be broad enough to confer the
power. Tlius, where an agent having money
placed in his hands with undisputed power
to loan, manage, and collect as he should
deem best, makes an agreement for exten
sion of time of payment his principal is
bound therebv; Wheeler p. Benton, 67 Minn.
293, 69 N. W. 927, holding that such power
may be conferred by a long course of deal
ing), to release some of the parties who are
liable upon it, or to substitute other persons
in their stead (Torbit v. Heath, 11 Colo.
App. 492, 53 Pac. 615; Tootle p. Cook, 4
Colo. App. Ill, 35 Pac. 193; Tennille Bd.
of Education p. Kellev, 126 Ga. 479, 55
S. E. 238; Hakes p. Myrick, 69 Iowa 189,
28 N. W. 575), to waive his principal's
lien or release securities held for the pay
ment of the debt (Johnson p. Wilson, 137
Ala. 458, 34 So. 392; Torbit f. Heath, 11
Colo. App. 492, 53 Pac. 615; McHany i>.
Schenk. 88 111. 357; Carrels P. Morton, 20
111. App. 433; Hakes p. Mvrick, 69 Iowa
189, 28 N. W. 575; Sweedhind P. Hutchin
son, (Kan. App. 1890) 47 Pac. 103; Sewell
t'. Hennen, 8 Rob. (La.) 210; Knoche P.
Whiteman, 86 Mo. App. 508; Jones p. Yogcl,
185 Pa. St. 1, 39 Atl. 546; Deacon v. Green
field, 141 Pa. St. 407, 21 Atl. G50; Corr p.
Greenfield, 134 Pa. St. 503, 19 Atl. 676.
Compare Waller v. Andrews, 1 H. A H. 87,
7 L. J. Exch. 67, 3 M. & W. 312; Webber
r. Granville, 7 Jur. N. S. 420, 30 L. J. C. P.
92, both holding that general authority may
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(d) Application of Payment.™ Whore one makes a person an agent to receive
money for him, he is also his agent to receive such declarations as accompany the
payment and direct its application.57 But if no directions as to its application
are given then the agent may make application of the payment according to his
discretion,58 although if he is under the same obligations to the several creditors,
and the debts stand on an equal footing, his duty is to treat all creditors alike,
and distribute the payment pro rata.50 And where payments are made by a
debtor upon several debts owed to one creditor, a general agent for the collection
of such debts has implied power to apply the payments in his discretion.60 The
general manager of a creditor's business is such an agent as has power to stipulate
for the application of the proceeds of particular collaterals received by him to the
payment of a given debt, although this may modify a previous contract made by
the creditor with the debtor.01 If a person have two accounts with a person
paying money, one due himself and one due a person for whom he is acting as
agent, general payments will be applied ratably to the debts due on both accounts.*3
And if an agent blend his own and his principal's accounts in one demand, and
receive a general remittance, he must apply it ratably.63
(e) Employment of Subagents. A collecting agent, like other agents, must in
general personally perform his service to the principal. He has no more power
than other agents to delegate his authority. u Payment to an agent of a collec
tion agent whose employment has not been sanctioned by the principal is accord
ingly no payment of the debt.05 Where a principal authorizes one agent to employ
another agent to make collections, the former agent is presumed, in the absence
of known restrictions, to have power to contract as to the manner and terms of
be broad enough to justify the inference
that it is within the discretion vested in
the agent to make waivers or releases), or
to accept a partial payment of the obliga
tion as full settlement (lx>wenstein r. Bres-
ler, 109 Ala. 326, 19 So. 860; Couch V.
Davidson, 109 Ala. 313, 19 So. 507; Halladay
v. Underwood, 90 111. App. 130; Murphy v.
Kastner, 50 N. J. Eq. 214, 2-1 Atl. 564;
Langdon First Nat. Bank p. Prior, 10 X. D.
146. 86 N. W. 362. Compare Reed r.
Xorthrup, 50 Mich. 442, 15 X. W. 543;
Armstrong v. Gilchrist, 2 Johns. Cas. (X. Y.)
424), or generally to do anything unusual,
which would modify the rights of the cred
itors or the liability of the debtors (Tootle
r. Cook, 4 Colo. App. Ill, 35 Pac. 193; De
Mets v. Dagron, 53 X. Y. 635; Chilton v.
Willford, 2 Wis. 1, 40 Am. Dec. 399, hold
ing that a power of attorney authorizing
the appointee to collect a debt arising from
certain notes spcured by mortgage, and to
compromise, settle, and arrange them either
in law or otherwise, as to the appointee
seems fit, does not authorize him to enter
into any speculation by which the value of
the security may by chance be enhanced).
Authority to receive the whole of a debt,
unless limited to the receipt of the whole
amount in one sum, embraces power to re
ceive partial pavments to apply upon it
(Whelan v. Reillv, 61 Mo. 565, 578; Williams
r. Walker. 2 Sandf. Ch. (X. Y.) 325), and to
credit and receipt for payments when collec
tions are made, including payments already
made (Scammon r. Wells, 84 Cal. 311, 24
Pac. 284; Dubreuil r. Rouzan, 1 Mart. N. S.
(La.) 158: Sage v. Burton. 70 Hun (X. Y.)
600, 24 N. Y. Suppl. 130; Patterson r. Aeker-
son, 2 Edw. (X. Y.) 427: Keating Imple
ment, etc., Co. V. Terre Haute Carriage, etc.,
Co., 11 Tex. Civ. App. 216, 32 S. W. 550.
56. See, generally, Payment, 30 Cyc. 1233
et acq.
57. Davis v. Amy, 2 Grant (Pa.) 412.
Use as set-off. — Where an agent receives
money to be applied to a specific purpose he
has no authority to apply it to another and
different purpose as by using as a set-off
against it a demand due him from his prin
cipal. Frazier v. Poindexter, 78 Ark. 241. 93
S. W. 464, 115 Am. St. Rep. 33.
58. Carpenter r. Goin, 19 X. H. 479; Mar
shall v. Xagel. 1 Bailey (S. C.) 30S.
59. Richards v. New Hampshire Ins. Co.
43 N. H. 263; Colbv v. Copp, 35 X. H.
434.
60. McCathern r. Bell, 93 Ga. 290, 20 S. E.
315.
61. McCathern r. Bell, 93 Ga. 290. 20 S. E.
315.
62. Hardenbergh r. Bacon. 33 Cal. 356.
63. Barrett t. Lewis, 2 Pick. (Mass.) 123.
64. See infra. II. D.
65. State P. Cass Countv, 53 Xebr. 767. 74
X. W. 254.
Thus where a mortgage debtor paid a sura
of money to the son of the mortgagee's agent
to be applied on the mortgage, and the agent
had authority to receive money for the mort
gagee, and the son had for a number of years
acted as his clerk or servant in the business
of the agency, and had sometimes carried,
money collected to the mortgagees, but hsd
no authority as their agent, the debtor's pay
ment to him was not payment to the mort
gagees' agent, and the promise of the agertt
that he would allow such payment was not
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collection, since such power is usual and necessary in one employing a collecting
agent."
e. To Give or Becelve Commercial Paper — (i) In General." Commercial
paper parses current to a limited extent like money, and accordingly power to an
agent to make or indorse it is to be strictly limited, and will never be lightly
inferred.08 The most comprehensive grant, in general terms, of power to an agent
conveys no power to subject the principal to liability upon such paper, unless the
exercise of such power is so necessary to the accomplishment of the agency that
such intent of the principal must be presumed in order to make the power effect
ual. M However, the rule of strict construction adopted in the case of the execution
binding on the mortgagees. Lewis v. Inger-
soll, 3 Abb. Dee. (X. Y.) 55, 1 Keyes 347.
66. Barclay v. Hopkins, 59 Ga." 502, hold
ing that an agent to procure an attorney to
collect a note has power to contract as to the
manner of its collection, unless his agency is
restricted and the restriction is known to the
attorney at the time the contract for collec
tion is made; and it is immaterial that such
note is not negotiable on its face.
67. Agent's authority to transfer commer
cial paper see Commercial Papkb, 7 Cyc. 784
et acq.
68. Sinclair v. Goodell, 93 111. App. 592,
112 111.App. 594; Deer Lodge Bank v. Hope
Min. Co., 3 Mont. 14(i, 35 Am. Bep. 458;
Sewanec Min. Co. r. McCall, 3 Head (Tenn.)
019.
69. Alabama.— Wood v. McCain, 7 Ala.
800, 42 Am. Dec. 012; Wallace c. Mobile
Branch Bank, 1 Ala. 565.
California. — Golinsky v. Allison. 114 Cal.
458. 40 Pac. 295; Brown r. Rouse, 93 Cal. 237,
28 Pac. 1044; Wa-shburn r. Alden, 5 Cal.
403.
(leorgia.— Exchange Hank v. Thrower, 118
Ga. 433, 45 S. E. 316 (holding that an em
ployee of a state insurance agent who is
given the title " cashier " is not thereby im
pliedly authorized to indorse and discount
drafts in the name of his principal) ; Born
r. Simmons, 111 Ga. 8(19, 30 S. E. 956.
Indiana. — Smith v. Gibson, 0 Blackf. 309.
Iowa.— Gould v. Bowen, 20 Iowa 77.
Louisiana. — In re Lafourche Transp. Co.,
52 La. Ann. 1517, 27 So. 958; Folgcr v.
Peterkin, 39 La. Ann. 815, 2 So. 579; Rob
ertson r. Lew, 19 La. Ann. 327; Clav r.
Bynum, 1 Mart. N. S. 003, 14 Am. Dec. 192,
holding that power to sign the constituent's
nan:e in any transaction the agent may
deem proper does not authorize the indorse
ment of a note.
Maine.— Perkins v. Boothby, 71 Me. 91;
Atkinson v. St. Croix Mfg. Co., 24 Me. 171.
Afasnachusetts. — Paige r. Stone, 10 Mete.
100, 43 Am. Dec. 420 (holding that to facili
tate note-making, and thus affect the in
terest and estates of third persons to an
in<U'finite amount, is not within the object
anfl intent of the law in regulating the com
mon duties of the agent) ; Taber v. Cannon,
8 Mete. 456.
Mississippi.— Fairlv V. Nash, 70 Miss.
103, 12 So. 149.
New York. — Jacoby r. Pavson, 91 Hun
480, 30 N. Y. Suppl.*240. Comjmre Turner
v. K«ller, 00 X. Y. 00.
North Carolina.— Witz v. Gray, 116 N. C.
48, 20 S. E. 1019.
Ohio.— Thomas Gibson Co. v. Carlisle, 3
Ohio S. 4 C. PI. Dec. 27, 1 Ohio N. P. 398.
Compare Layet v. Gano. 17 Ohio 400, hold
ing that a power of attorney conferring au
thority to transact a particular affair au
thorizes the agent to execute a note in the
name of the, principal, if necessary for the
performance of the agency.
Oklahoma.— Stock Exch. Bank v. William
son, 0 Okla. 348, 50 Pac. 93.
Oregon. — Connell v. McLoughlin, 28 Oreg.
230, 42 Pac. 218.
Tennessee. — Sewanee Mfg. Co. v. McCall,
3 Head 619; Bailey v. Rawley, 1 Swan 295.
But see Newland r. Oakley, 0 Yerg. 489,
holding that a power of attorney
" to trans
act all the business " of the maker in a cer
tain place, with no limitation, authorizes the
attorney to transfer a note of his principal.
Texas. — Weekes v. A. F. Shapleigh Hard
ware Co., 25 Tex. Civ. App. 577, 57 S. W. 67.
Vermont.— Denison v. Tyson, 17 Vt. 549.
England.— In re Cunningham Co., 36
Ch. D. 532. 57 L. J. Ch. 109, 58 L. T. Rep.
X. S. 10; Esdaile v. Lanoge, 4 L. J. Exch.
40, 1 Y. & C. Exch. 394.
Canada. — Heehler v. Forsyth, 22 Can.
Sup. Ct. 489; Heathfleld v. Van Allen, 7
U. C. C. P. 340.
See 40 Cent. Dig. tit. " Principal and
Agent," §8 318-320.
Compare Stothard V. Aull, 7 Mo. 318;
Chidsey r. Porter, 21 Pa. St. 390.
Thus such power is not to be inferred from
authority to adjust all the principal's ac
counts and concerns as he could do in person
(Scarborough r. Reynolds, 12 Ala. 252;
Hills v. Upton, 24 La, Ann. 427; Beach v.
Vandewater, 1 Sandf. (X. Y.) 205; Rossiter
f. Rossiter, 8 Wend. (N. Y.) 494, 24 Am.
Dec. 02; Essick V. Buekwalter, (Pa. 1S89)
16 Atl. 849), or to exchange, buy, sell, col
lect, or loan, for the principal (Sinclair
p. Goodell, 93 111. App. 592. 112 111. App,
594, holding that the mere fact that a col
lector has indorsed checks payable to the
order of his principal, and has turned the
money received therefom to such principal,
does not confer general authority upon him
to indorse checks, where such principal did
not know and had no means of knowing that
such collector had been pursuing such prac
tice; Oliver v. Smith. 0G 111. App. 94; Scott
t. Mclipllan, 2 Me. 199; Temple c. Pomroy,
4 Gtav (Mass.) 128; Tabcr r. Cannon, 8
Mete. "(Mass.) 450; Doering r. Kelso, 74
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by an agent of negotiable instruments is not to be pursued to the extent of defeat
ing, by technical interpretation, the obvious intent of the principal as gathered
from a reasonable interpretation of the instrument appointing the agent. Hence,
if the agent's act be within such intent it will bind his principal.” Much must
depend upon the position of the agent and the circumstances of the case, and the
agent's authority to execute or indorse commercial paper will be presumed when
ever such power is reasonably necessary to effectuate the main object of the
agency.” In accord with this, it has often been held that power to conduct the
principal's business as he might do, includes power to make and indorse negotiable
paper when the nature of the business is such as to require it
,
although such necessity
must be clearly shown.” In extreme cases an overruling necessity may justify
a
n agent in exercising the power.” While the authority may on proper showing
Minn. 41, 76 N
.
W. 792, 73 Am. St. Rep.
324; Hastings First Nat. Bank r. Farmers',
etc., Bank, 56 Nebr. 149, 76 N. W. 430;
Mills v. Carnly, 1 Bosw. (N. Y.) 159; Terry
r. Fargo, 10 Johns. (N. Y.) 114; Jackson
v
. McMinnville Nat. Bank, 92 Tenn. 154,
20 S
.




663; Murray r. East India Co., 5 B
.
&





holding that a power o
f attorney author
izing an agent to demand, sue for, recover,
and receive, b
y
all lawful ways and means,
all moneys, debts, and dues whatsoever, and
to give sufficient discharges, does not au




a commercial traveler in
general does not extend to the making o
r
indorsing o
f negotiable paper on the prin
cipal's account, even in the case where he
has authority to collect and to receive cash
o
r
checks in payment. Indorsing checks is




such duty. Jackson Paper Mfg. Co. r. Com
mercial Nat. Bank, 199 Ill. 151, 65 N. F.
136, 9
3




[repersing 99 Ill. App. 108]: Sinclair v.





. 295, 117 Am. St. Rep. 333;
Seattle Shoe Co. r. Packard, 43 Wash. 527,
86 Pac. 845, 117 Am. St. Rep. 1064; Hogarth


















70. Arkansas.-Fayetteville Wagon, etc.,
Co. v
. Kenefick Constr. Co., (1905) 88 S. W.
1031.
Colorado.— Rio Grande Extension Co. v.
Coby, 7 Colo. 299, 3 Pac. 481.
Connecticut.—Hudson v. Whiting, 17 Conn.
487.
Illinois.--Tanmer v. Hastings, 2 Ill. App.
283.
Kentucky.—Barbour r. Sykes, 1 S
.
W. 600,
8 Ky. L. Rep. 345.
Missouri.-- Edwards v. Thomas, 66 Mo.
468; Trenton First Nat. Bank v. Gay, 63.




Tennessee.— Jernegan r. Gray, 14 Lea 536.
Teras.- Presnall v. McLeary, (Civ. App.
1890) 50 S
. W. 1066.
United States.— Exchange Bank v. Hub




























71. Alabama.-Lytle v. Dothan Bank, 121
Ala. 215, 26 So. 6.
Louisiana.- James v. Lewis, 26 La. Ann.
664; Swift v. Hare, 1 Rob. 303; Perrotin v.
Cucullu, 6 La. 587.
Maine.— Atkinson v. St. Croix Mfg. Co.,
24 Me. 17 l.
Massachusetts.- Sprague v.
Metc. 91.






Ohio.— Layet v. Gano, 17 Ohio 466.
Teras.-- Manhattan Liquor Co. r. German
Nat. Bank, (Civ. App. 1906) 94 S
.
W. 1120;
Manhattan Liquor Co. v. Magnus, 43 Tex.
Civ. App. 463, 94 S
.
W. 1117. w
Virginia.--Whitten v. Fincastle Bank, 100
Va. 546, 42 S. E
.
309.
United States.—National Bank o
f Repub
lic v. Old Town Bank, 112 Fed. 726, 50
C. C. A. 443.






4 L. J. P. C. 174;





Cent. Dig. tit. “Principal and
Agent,” $ 3.18. -
2
. Alabama-Wimberly p. Windham, 104
Ala. 409, 16 So. 23, 53 Am. St. Rep. 70.
Connecticut.— Frost r. Wood, 2 Conn. 23.
Iowa.-Gafford r. American Mortg., ete.,
Co., 7





Massachusetts.--Temple v. Pomroy, 4
Gray 128; Paige v. Stone, 10 Mete, 100, 43
Am. Dec. 420; Odiorne r. Maxcy, 13 Mass.
178.
Michigan.—Shipman v. Byles, 65 Mieh.
690, 32 N. W. 898.
New York.- Feldman v. Beier, 78 N. Y.
293.
Tennessee.— Jackson v. McMinnville Nat.
Bank, 92 Tenn. 154, 20 S. W. 820, 36 Am.





Teras.— Flewellen v. Mittenthal, (Civ.
App. 1896) 38 S
.
W. 234.
Washington.— Graton, etc., Mfg. Co. v.
Redelsheimer, 28 Wash. 370, 68 Pac. 879.
See 4
0
Cent. Dig. tit. “Principal and
Agent,” $ 3.18.
73. See Sewanee Min. Co. v. McCall, 3
IHead (Tenn.) 619, holding that the ac
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be presumed from the conduct of the principal,74 as, for example, his receiving the
proceeds of the indorsed paper,75 yet an occasional recognition of a note made or
indorsed by the agent will not be enough to establish his authority,78 although it
may afford some evidence on the subject.77 In any case no one can hold a prin
cipal liable upon negotiable paper signed or indorsed by one as agent without
proving such agent's authority.78
(n) Extent of A uthority. Even when clearly granted, power to execute
commercial paper must be strictly pursued. Power to deal in a certain way with
commercial paper is not to be enlarged by construction to permit the doing of
other, although somewhat similar, things.70 Mere authority to receive negotiable
cept.mec of bills by an agent to avoid the
suspension of work of great importance to
the principal does not fall within that class
of cases of extraordinary emergency or over
ruling necessity, in which, from the very
necessities of the case, an agent is justified
in deviating from the authority conferred
on him.
74. (Icorqia.— Exchange Bank t. Thrower,
118 Ga. 433, 45 S. E. 316, holding that
where there was evidence to show that an
agent was in full charge of the business
during the frequent absence of his principal,
and authorized to indorse checks and drafts
other than for deposit only, a verdict finding
for a bona fide purchaser of drafts so in
dorsed will not be disturbed.
Indiana.— Smith r, Gibson, 6 Blackf. 369.
Louisiana. — Charleston Bank v. Hagan, 2
La. Ann. 909.
Maine.— Trundy v. Farrar, 32 Me. 225.
Minnesota.— Best V. Krey, 83 Minn. 32,
85 N. W. 822.
Missouri. — Edwards r. Thomas, 06 Mo.
468.
\ew York.— Turner r. Keller, 66 N. Y.
B6; Allen t. Corn Exch. Bank, 87 N. Y.
App. Div. 335, 84 N. Y. SupoL 1001.
Oregon. — Connell v. McLaughlin, 28 Oreg.
230. 42 Pac. 2 IS.
Canada.— Pratt r. Drake, 17 U. C. Q. B.
27.
And see supra, I, D, 1, c, (II) ; I, E, 2,
a, (n).
75. Wells o. Simpson Nat. Bank, 19 Tex.
Civ. App. 636, 47 S. W. 1024; Merchants
Bank r. Bostwick, 28 U. C. C. P. 450.
76. Paige v. Stone, 10 Mete. (Mass.) 100,
43 Am. Dec. 420; TabeT r. Cannon, 8 Mete.
(Mass.) 456; Emerson t. Province Hat Mfg.
Co., 12 Mass. 237, 7 Am. Dec. 06; Deer
Lodge Bank v. Hope Min. Co., 3 Mont. 146,
35 Am. Fep. 458; Stock Exch. Bank v. Wil-
liamson. 6 Okla. 348, 50 Pac. 93; Jackson
»?. McMinnville Nat. Bank. 92 Tenn. 154, 20
S. W. 820, 36 Am. St. Rep. 81, 18 L. R. A.
063.
77. Stothard r. Aull, 7 Mo. 318; Turner r.
Keller, 60 N. Y. 06.
78. Flax, otc., Mfg. Co. v. Ballentine, 16
N. J. L. 454; Dixon r. Hasten, 2 Treadw.
(S. C.) 615.
79. Illinois.— Fay v. Slaughter, 194 111.
157, 62 N. E. 592, 88 Am. St. Rep. 148. 50
L. R. A. 564 [reversing 94 III. App. 111].
Louisiana. — Callender f. Golsan, 27 La,
Ann. 311.
ilissouri.— Trenton First Nat. Bank v.
Gay, 03 Mo. 33, 21 Am. Rep. 430, holding
that permission to use or sign another's
name for the purpose of obtaining money at
a bank does not authorize the execution
of a non-negotiable note.
Montana.— Deer Lodge Bank V. Hope Min.
Co., 3 Mont. 146, 35 Am. Rep. 458.
Tennessee. — Sewanee Min. Co. v. McCall, 3
Head 019; Nichol v. Green, Peck 283.
Texas.— Buzard r. Jolly, (1887) 6 S. VV.
422; Stone v. McGregor, (Civ. App. 1904)
84 S. YV. 399 [reversed on other grounds in
99 Tex. 51, 87 8. W. 334].
Virginia. — Hortons r. Townes, 6 Leigh 47.
Thus if the agent is authorized to use such
paper with one person, or at one bank, he
derives thereby no implied power to deal
with another person, or at another bank
(Knapp r. McBride. 7 Ala. 19; Morrison r.
Taylor, 6 T. B. Mon. (Ky.) 82; Citizens'
Sav. Bank v. Hart, 32 La. Ann. 22; Sims f.
U. S. Trust Co., 103 N. Y. 472, 9 N. E.
605; Craighead v. Peterson, 10 Hun (N. Y.)
£96 [affirmed in 72 N. Y. 279, 28 Am. Rep.
150], holding that a power of attorney au
thorizing an agent to draw and indorse any
checks or promissory note on any bank in
the city of New York in which defendant
had an account, and to do any and all
matters connected with defendant's account
which he might do, did not authorize the
execution in the name of defendant of two
promissory notes payable at a bank where
defendant had no account; Mills v. Williams,
10 S. C. 593, holding that a person who in
trusts a sealed note, with the name of the
payee left blank, to an agent for the pur
pose of being delivered to one person in ex
change for a particular piece of property
specified in the note, is not bound by the
act of the agent in delivering the note to
another person for a different piece of prop
erty, although the person to whom the note
was delivered had no notice, at the time, of
this departure from his instructions on
the part of the agent; Stainback v. Read,
11 C.ratt. (Va.) 281, 02 Am. Dec. 048, hold
ing that a power of attorney to draw bills
in the name of his principal does not em
power an agent to draw one on a person in
whose hands the principal has no funds;
and the payment of such bill by such per
son raises no implied obligation of the prin
cipal to repay him; Mann r. King, 0 Munf.
(Va.) 428, holding the principal liable on
an indorsement at the bank named in the
power, although it was not intended by
the principal that the agent should indorse
[II, A, 6, e, (n)]
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paper carries with it no power to indorse it. The receipt of the paper accom
plishes the purpose of the agency, and hence exhausts the power; 80 and authority
to make or indorse for one purpose, or upon one occasion, cannot be exercised for
another purpose, or upon a different occasion,81 although a principal who has
held an agent out as having general authority to indorse paper cannot escape the
results of such indorsement because of secret limitations on the purposes for which
the indorsement may be made, which the agent has disregarded.82 An agent has
for the purpose he did; Clement v. Dickey,
5 Fed. Can. No. 2.88:}, 1 Paine 377 ) ; if his
authority is to make one kind of commer
cial paper, as to draw checks on his prin
cipal's account, there is no inference of au
thority to make other kinds, as promissory
notes in payment of authorized purchases
(Hefner (;. Palmer, 07 HI. 101; Avery v.
Lauve, 1 La. Ann. 457 ; New York Iron Mine
r. Negaunee First Xat. Uank, 30 Mich. 044 ;
Alder v. Buckley, 1 Swan (Tenn.) 09, hold
ing that authority not under seal " to sign
any note or other instrument of writing "
does not authorize the agent to execute a
bill single). Authority to make a restricted
indorsement carries no power to make any
other indorsement (Exchange Bank V.
Thrower, 118 Ga. 433, 45 S. E. 310; Schmidt
V. Garfield Nat. Bank, 04 Hun (N. Y.) 298,
ID N. Y. Suppl. 232 [affirmed in 138 N. Y.
031, 33 N. E. 1084]; Gompertz V. Cook, 20
T. L. R. 100), nor can authority to indorse
or accept bills be inferred from power to
draw such bills, especially if such power be
special (Sewanee Min. Co. r. McCall, 3 Head
(Tenn.) 019). If his authority is to make
a joint note, he cannot make a joint and
several note, except the circumstances make
it clear that such was the intent (Metropolis
Bank V. Moore, 2 Fed. Cas. No. 901, 5
Crouch C. C. 518 [affirmed in 13 Pet. 302,
10 L, ed. 172], suggesting, although doubt
fully, that under a power of attorney from
several persons to sign a joint promissory
note the attorney may make a joint and
several promissory note, the purpose of the
parties being to renew a joint and several
note which hail been discounted by plaintiff),
and if the authority from several principals
to an agent is severally given he cannot
bind them jointly, nor jointly with himself,
by making them joint indorsers of a note, or
makers of other paper (Harris r. Johnston.
54 Minn. 177, 55 N. \Y. 970. 40 Am. St.
Rep. 312; U. S. Bank V. Beirne. 1 Gratt.
(Ya.) 234, 42 Am. Dec. 551: Odell r. Cor-
mack, 19 Q. B. D. 223 [distinguishing Kirk r.
Blurton, 12 L. J. Exch. 117, 9 M. & \V.
2S4]). If the authority is to borrow money
on the security of the principal's property,
the agent cannot bind the principal person
ally by giving his note (Mylius r. Copes, 23
Kan, 017. But see Taylor r. Hudgins, 42
Tex. 244), if the power is to bind the prin
cipal in a representative capacity it does
not give authority to bind him personally
(Gore Bank v. Meredith, 20 U. C. Q. B.
237), if the authority is to make notes or
bonds he cannot renew thorn (Ward r. Com
monwealth Bank, 7 T. B. Mon. (Kv.) 93.
See also Stuart, v. Com., 91 Ya. 152, 21
S. E. 240. But see McClure i\ Corydon De-
posit Bank, 100 S. VY. 1177, 32 Ky. L. Rep.
772), or, if the authority includes power
to renew, it extends only to renewals of the
original notes, and not to notes given later
for other purposes, or for the same purpose
but with changes affecting the liability of
the principal (Orutcher v. Commonwealth
Bank, 4 Litt. (Kv.) 430; State Bank v.
McWillie. 4 McCoTd (S. C.) 438; State Bank
v. Herbert, 4 McCord (S. C.) 8-9, holding
that a power to renew notes payable at sixty
or ninety days includes a power to renew a
note at eighty-eight days; Hortons r. Townes.
0 Leigh (Va.) 47), although the power is
continuing as to repeated renewals of the
original notes (Washington Bank v. Peir-
eon, 2 Fed. Cas. No. 953, 2 Crancb C. C.
085). If the power is to draw upon his
principal for property bought and received,
there is no authority to draw for property
not received. Grav Tie, etc., Co. r. Fanners*
Bank, 74 S. W. 174, 24 Kv. L. Rep. 2319,
78 S. W. 207, 25 Ky. L. Rep. 1590.
Post-dating. — An agent cannot bring him
self within the limits of his authority by
post-dating the paper drawn by him. Indeed
he has no authority to post-date paper.
Thus authority to draw sight and time
drafts does not include authority to draw
post-dated drafts purporting to be payable
at sight. New YTork Iron Mine r. Citizens'
Bank, 44 Mich. 344, 0 N. W. 823. And
under authority to draw on the principal at
four months the principal will not be bound
by a draft dated back so as to be payable
four months from the time the authority
was given. Tate v. Evans, 7 Mo. 419; Batty
r. Carswell, 2 Johns. (N. Y.) 48.
80. District of Columbia.— Millard r. Na
tional Bank of Republic, 3 MaeArthur 54.
Louisiana. — Ducongfi r. Forgay, 15 La.
Ann. 37.
Missouri. — Graham r. U. S. Savings Inst-.
40 Mo. 180.
Xew York.— Brooklyn Nat. Citv Bank r.
Westeott, 118 N. Y. 408, 23 N. E. 900, 16
Am. St, Rep. 771 : Filley r. Gilman. 34 N. Y.
Super. Ct. 339; Holtsin'ger r. National Corn
Exch. Bank, 1 Sweenv 04, 0 Abb. Pr. N. S.
292, 37 How. Pr. 203.
North Carolina. — Hines r. Butler, 38
N. C. 307.
England.— Hogg r. Snath, 1 Taunt, 347.
See 40 Cent. Dig. tit,
" Principal and
Agent." 5 322.
81. Callender r. Golsan, 27 La. Ann. 311 ;
Chouteau v. Filler, 50 Mo. 174: Seattle Shoe
Co. v. Packard, 43 Wash. 527, 86 Pae. 845.
117 Am. St. Rep. 1004.
82. Wedge Mines Co. p. Denver Nat, Bank.
19 Colo. 182, 73 Pac. 873; Heinz r. American
Nat. Bank, 9 Colo. App. 31, 47 Pac. 403.
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no authority to guarantee payment by his principal, except as his authorized
indorsement may make his principal answerable. 83 The broadest possible authority
to make and indorse paper presumptively is to be exercised in the principal's
interest only, and does not impliedly extend to making or indorsing paper for the
accommodation of third persons,81 and still less for the agent himself. Accord
ingly, in the absence of very clear showing of such authority, an agent has no
power under the broadest terms in the letter of appointment to make or indorse
negotiable paper for his own interest, in the name of his principal,80 or for his own
interest and that of the principal.80 But it has been held that an agent authorized
to make negotiable paper may bind his principal as to innocent holders, although
he appropriates the avails to his own use, or although he exercises the power to the
detriment and not to the benefit of the principal, as by an accommodation indorse
ment, for the agent has done just what his power authorized him to do.87 The
principal will not, however, be bound if the third person knew, or if the transaction
showed upon its face, that the agent made the paper for his own use or for the
accommodation of a third person, for these are acts that are not authorized,
and on their face carry to the third person knowledge of that fact.88 An agent
83. Palmer r. Yarrington, 1 Ohio St. 253.
And see infra, II, A, 6, h, (Vtn).
84. Alabama.— Wallace p. Mobile Branch
Hank, 1 Ala. 565.
Florida. — Boord p. Strauss, 39 Fla. 381, 22
So. 713.
Georgia. — Myers v. Walker, 104 Ga. 316,
30 S. E. 842.
Massachusetts. — Odiorne f. Maxcy, 13
Mass. 178.
New Jersey.— Camden Safe Deposit, etc.,
Co. p. Abbott, 44 N. J. L. 257? Gulick p.
Grover, 33 N. J. L. 4(i3, 97 Am. Dec. 728.
Tennessee. — Kingslev v. State Bank, 3
Yerg. 107.
85. Kentucky. —Mathis v. Tavlorsville Bank.
105 S. \V. 157, 32 Ky. L. Rep. 200. holding
that a power of attorney authorizing the
grantor's son to execute cliecks on a bank and
note in its favor does not authorize the son to
4 three years later execute the grantors notes
to the bank to cover overdrafts arising on the
son's individual account, opened after the
power was executed, although a few months
before one of the notes was made the son told
the grantor he was yet signing notes under
the power, and although the grantor knew
of the condition of the son's account, the bank
knowing of the son's insolvency when he
opened his account.
Louisiana. — Citizens' Sav. Bank p. Hart,
32 La. Ann. 22.
New York.— Voltz p. Blackmar. 04 N. Y.
440, 046, holding that a power of attorney
to an agent authorizing him to sign and in
dorse checks, notes, etc., gives him no au
thority to draw the money of his principal
from the bank without the principal's knowl
edge, in payment of a debt due to himself
from the principal.
Pennsylvania. — Gill r. Hutchinson, 37 Leg.
Int. 293,
Tennessee. — Nichnl r. Green, Peck 283.
Virginia.— r Stainbaek v. State Bank, 11
Gratt. 200.
United Stales.—Park Hotel Co. v. St. Louis
Fourth Nat. Bank, 86 Fed. 742, 30 C. C. A.
400; Butcher r. Tyson, 4 Fed. Cas. No.
2,233.
, Canada. — Gore Bank v. Crooks, 20 U. C
Q. B. 251.
Paper made payable to the agent himself
should put third persons on guard as to the
agent's authority and the purposes for which
he is using his principal's credit. New York
Iron Mine p. Negaunee First Nat. Bank. 39
Mich. 644; Eldridge t>. Husted, 24 Misc.
(N. Y.) 107, 52 N. Y. Suppl. 681 [reversing
22 Misc. 534, 49 N. Y. Suppl. 1019]. But
a cashier's check used by the cashier for his
own purposes is no notice, since it is part of
his usual employment to draw such chocks.
Goshen Nat. Bank p. State, 141 N. Y. 379,
36 N. E. 316.
86. Stainbaek v. Read, 11 Gratt. (Va.) 281,
62 Am. Dec. 648.
87. Michigan.— Howry p. Eppinger, 34
Mich. 29.
Nebraska.— Harrison Nat. Bank r. Austin,
05 Nebr. 632. 91 N. W. 540, 101 Am. St. Rep.
639, 59 L. R. A. 294; Faulkner p. Simros,
(1902) 89 N. W. 171; Thompson v. Shelton,
49 Nebr. 044, 08 N. W. 1055; Johnston p.
Milwaukee, etc., Inv. Co., 46 Nebr. 480, 64
N. W. 1100; Lebanon Sav. Bank r. Blanke,
2 Nebr. (Unoff.) 403. 89 N. W. 169; Har
rison Nat. Bank v. Williams, 2 Nebr. (Unoff.)
400. 89 N. W. 245.
New York.— Westfield Bank r. Cornen. 37
N. Y. 320, 93 Am. Dec. 573. See also New
York Bank r. Ohio Bank, 29 N. Y. 010.
Rhode Island. —■Brown f. William Clark
Co., 22 R. I. 30, 46 Atl. 239.
Vermont.— Cross p. Haskins, 13 Vt. 530.
88. Delaware.— Maher v. Moore, (1898) 42
Atl. 721.
Mississippi. — Planters' Bank v. Cameron,
3 Sm. & M. 009.
Nezc Jersey.— Gulick P. Grover, 33 N. J. L.
463. 97 Am. DeC. 728.
New York. — Gerard r. MeCormiek, 130
N. Y. 201, 29 N. E. 115, 4 L. R. A. 234 [af
firming 10 Daly 40, 8 N. Y. Suppl. 800];
Wright v. Cabot, 89 N. Y. 570 ; Ford P. Union
Nat. Bank, 88 N. Y. 672.'
West Virginia,.— Bank p. Ohio Valley Fur
niture Co., .57 W. Va. 625, 50 S. E. 8S0.
United Slates.—Baltimore Cent. Nat. Bank
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cannot, if specially limited as to the amount, obligate his principal by executing
an instrument for a greater amount.89 Mere authority to make or indorse will
not empower the agent to receive or waive notice and protest on notes indorsed
by the principal.90 On the other hand, the principal may of course give to an
agent whatever authority he will to make, indorse, or accept commercial paper
on his account, and when the agent has acted within such limits the principalis
bound precisely as he would be in the case of other acts done by an agent; 91and
if an agent issues commercial paper which he was authorized to make, the principal
is not released from liability because the agent has, without knowledge of the party
dealing with him, misused or abused the power confided in him; n nor because
he has exorcised the power conferred without first complying with all the con
ditions imposed upon him.93
f. To Manage Principal's Business. Agency to manage implies authority to
do with the property what has been previously done with it by the owners, or
others with their express or implied consent ; or further to do with it what is usual
and customary to do with property of the same kind in the same locality.*4 But
in the absence of a grant of such power in specific terms, no power to do acts
beyond the ordinary needs of the principal's business is to be inferred from the
use in his authorization of general terms of the broadest import.05 Thus an agent
v. Connecticut Mut. L. Ins. Co., 104 U. S. 54,
20 L. ed. 693.
Canada. —■Union Bank V, Eureka Woolen
Mfg. Co., 33 Nova Scotia 302.
But compare Hambro r. Burnand. [1904]
2 K. B. 10, 9 Com. Cas. 251. 73 L. J. K. B.
009, 90 L. T. Rep. X. S. 803, 20 T. L. R. 398,
52 Wklv. Rep. 583 [reversing [1903) 2 K. B.
399, 8 Com. Cas. 252. 72 L. J. K. B. 002, 89
L. T. Rep. N. S. 180, 19 T. L. R. 584, 51
Wkly. Rep. 052] ; Bengal Bank v. McLeod,
13 Jut. 945, 5 Moore Indian App. 1, 18 Eng.
Reprint 795, 7 Moore P. C. 35, 13 Eng. Re
print 792.
89. Union Bank v. Mott, 39 Barb. (N. Y.)
180 (holding that an agpnt authorized to
draw and indorse checks for and in the name
of his principal is not authorized to overdraw
his bank account) ; Stovall v. Com., 84 Va.
24fi, 4 S. E. 379; Parsons v. Arnor, 3 Pet.
(U. S.) 413, 7 L. ed. 724.
90. Planters, etc.. Bank t>. King, 9 Ala.
279; Bird c. Doyal, 20 La. Ann. 541 ; Needles'
Estate, 4 Pa. Dist. 762, 17 Pa. Co. Ct. 289;
Hockaday v. Skeggs, 2 Phila. (Pa.) 268.
Compare Union Bank v. Morgan, 2 La. Ann.
418.
91. Alabama.— Garrett v. Holloway, 24
Ala. 376.
California. —Davidson r. Dallas, 8 Cal. 227,
holding that if notes taken by an agent for
his principal run to the agent, he has a right
to cure this error at any time by indorsing
to his principal without the latter's consent,
so that third persons be not injured by the
whole transaction.
Illinois. — Helena First Nat. Bank v. Gar-
side, 53 111. App. 354. holding that where a
person directs his clerk to accept a draft, and
by his negligence forgets or does not exactly
know just what he ordered the clerk to do.
he is bound by the terms of the acceptance as
against a bank which parted with its money
on the faith of the acceptance.
Indiana.—Yeatman r. Cullen, 5 Blackf. 240.
Louisiana. — Charleston Bank v. Hagan, 2
La. Ann. 999, holding that an indorsement for
the benefit of the agent himself is good if u
was included within the power.
Missouri. — (k'rman Nat. Bank v. Studlev.
1 Mo. App. 200.
New York.— Weeks v. Fox, 3 Thomps. it C
354.
United States. — Warren - Scharf AspWit
Paving Co. r. Commercial Nat. Bank, 97 Fed.
181, 38 C. C. A. 108.
Procuring indorser.— Where an agency is
established and an express authority shown
to draw upon the principal for amount a
needed to carry on the business, it carries
along with it an authority to procure an in
dorser of the drafts drawn by the agent for
the purpose of the agency. Marsh c. French,
82 111.App. 76. »
92. Citizens' Sav. Bank v. Hart, 32 U.
Ann. 22; Crescent Citv Bank v. Hernandez
25 La. Ann. 43 (holding that the fact ihdt
a sufficient amount to meet the check was not
deposited when the check was drawn is not »
valid defense and does not authorize the
principal to refuse paying it in the hands of
a i>erson who had no notice of the prohibition
put upon the agent ) ; Weeks r. Fox. i
Thomps. & C. (N. Y.) 354; Dollfus r. Frach.
1 Den. (N. Y.) 307 (holding that the prin
cipal is liable upon bills of exchange drawn
in his name by his nttorney upon person^
who had no funds of the principal in their
hands) : Mann v. King, 0 Munf. (Va.) 42S.
93. Merchants' Bank of Canada r. Gris-
wold, 72 N. Y. 472, 28 Am. Rep. 159: Rur
quin v. Flinn, 1 McCord (S. C.) 316: Great
Western Elevator Co. v. White, 118 Fed. 406.
56 C. C. A. 388.
94. Duncan p. Hartman, 143 Pa. St. 595,
22 Atl. 1099, 24 Am. St. Rep. 570.
95. Alabama.— Dearing v. Lightfoot. 16
Ala. 28.
Oeorqia. — Claflin v. Continental Jersey
Works.' 85 Ga. 27. 11 S. E. 721.
Maine.— Hazeltine r. Miller. 44 Me. 177.
Missouri. — Ridgeley Nat. Bank P. Bar*
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is not authorized to make permanent additions or improvements to the property
under his control,86 or to grant any easements or licenses or impose other burdens
upon his principal's property.87 But it will be sufficient to bind the principal
for contracts by the agent that they were reasonably necessary to keep the property
in good repair, or the business a going concern, or to protect, the interests confided
to the management of the agent.08 And when the principal leaves the agent as
his sole representative in doing the business, third persons are justified in relying
on his acts as to matters that would naturally devolve on the principal in such a
business.08 One who is put in the place of a general manager is thereby clothed
with his powers.1 Since it is the agent's business to keep the business a going
concern he has no implied authority to take steps for its winding-up or to sell it
out.2
g. To Rescind or Modify Contracts. Presumptively an agent is employed to
make contracts, not to rescind or modify them, to acquire interests, not to givo
Live Stock Commission Co., 113 Mo. App.
090, 88 S. W. 1124.
Sew Jersey. — Brockway v. Mullin, 40
N. J. L. 448, 50 Am. Rep. 442; Gulick v.
tirover, 33 N. J. L. 463, 97 Am. Dec. 728.
New York.— Rossi ter v. Kossiter, 8 Wend.
494, 24 Am. Dec. 62.
Washington.— Gregory v. Loose, 19 Wash.
599. 54 Pac. 33.
United States.— Johnson R. Signal Co. v.
Union Switch, etc., Co., 51 Fed. 85, 59 Fed.
20 [affirmed in 61 Fed. 940, 10 C. C. A. 176].
Forming partnership.— An authority to act
as an agent confers no authority to form a
partnership in the name of the principal with
a third person. Mcintosh Kelly, 31 La.
Ann. 649; Wright v. Boynton, 37 N. H. 9, 72
Am. Dec. 319.
Advertising contracts.— One in charge of
a hotel and having the management thereof
has authority to bind his principal by a con
tract for advertising for the hotel. Calhoon
0. Buhre, (N. J. 1907) 67 Atl. 1068.
96. Alabama.— Dunn v. Gunn, 149 Ala.
583, 42 So. 686.
Arkansas.—Halbut v. Forrest Citv, 34 Ark.
240.
Iowa.— Harvev v. Mason City, etc., R. Co.,
129 Iowa 405, 105 N. W. 958, 113 Am. St.
Rep. 483, 3 L. R. A. N. S. 973.
Kansas.— Peddicord v. Berk, 74 Kan. 230,
8C Pac. 405.
ilaine. — Holmes v. Morse, 50 Me. 102.
New York.— Bowen v. Rathbun. 01 N. Y.
App. Div. 614, 70 N. Y. Suppl. 614; Hill o.
Coates. 34 Misc. 535, 09 N. Y. Suppl. 964.
Express authority to make repairs.—A power
of attorney, given by a married woman to an
apent, authorizing him to take general charge
of certain property, to make necessary re
pairs, and to use such sums out of the rents
" as may be necessary to pay oil the cost of
such repairs," authorizes the making of a
contract for repairs, under which a mechanic's
lion could be claimed. Wright v. Blackwood,
57 Tex. 044.
97. American Tel., etc., Co. v. Jones, 78 111.
App. 372; Lawrence v. Springer, 49 X. J. Eq.
289, 24 Atl. 933, 31 Am. St. Rep. 702 (hold
ing that an agent has no authority to impose
on the land an easement by granting the right
to drain adjoining land by carrying off water
through sluices on the same) ; McKillip v.
Mcllhenny, 2 Watts (Pa.) 466.
98. Alabama.— Rhodes Furniture Co. l\
Weeden, 108 Ala. 252, 19 So. 318.
Georgia. — Baldwin v. Garrett, 111 Ga. 870,
36 8. E. 966.
Kentucky. — Chiles v. Stephens, 3 A. K.
Marsh. 340.
Massachusetts.— Cummings v. Sargent, 8
Mete. 172, holding that one engaged to keep
tavern, and to transact all business pertain
ing to said tavern which in his judgment
might promote the owners' interest, is au
thorized to purchase spirituous liquors, wine,
and sugar on the credit of the owners to bi"
used at the bar of the tavern.
Missouri. — Rosenthal v. St. Louis, etc., R.
Co., 40 Mo. App. 579.
Neic York.— VVennerstrom v. Kelly, 7 Misc.
173, 27 N. Y. Suppl. 326.
England. — Richardson v. Cartwright, 1
C. & K. 328, 47 E. C. L. 328.
Authority of hotel manager to advertise see
Mullin v. Sire, 34 Misc. (N. Y.) 540, 69 N. Y.
Suppl. 953; H. W. Kastor, etc., Advertising
Co. v. Coleman, 11 Ont. L. Rep. 262, 6 Ont.
Wkly. Rep. 791.
99. Bvxbee v. Blake, 74 Conn. 607, 51 Atl.
535, 57 L. R. A. 222: Van Rantvoord v. Smith,
79 Minn. 316, 82 N. W. 642; New York Tel.
Co. v. Barnes, 85 N. Y . Suppl. 327 ; Graton,
etc., Mfg. Co. v. Redelsheimer, 28 Wash. 370,
08 Pac. 879.
1. Citizens' Trust, etc., Co. v. Zane, 113
Fed. 590 [affirmed in 117 Fed. 814, 55 C. C. A.
38].
Where a servant was employed to perform
the duties of a manager or assistant manager
in the conduct of defendant's mill, evidence
that he refused to let plaintiff have more
than one thousand pounds of meal under the
contract with defendant calling for a delivery
of a larger amount is not objectionable on
the ground that he was not authorized to so
act for defendant, and was referred to as □
bookkeeper mere] v. Fitzgerald Cotton Oil
Co. v. Farmers Supply Co., 3 Ga. App. 212, 69
S. E. 713.
2. Vescelius v. Martin, 11 Colo. 391, 18
Pac. 338; Holbrook )'. Oberne, 50 Iowa 324,
9 N. W. 291 ; In re Briton Medical, etc., Life
Assoc., 11 Ont. 478.
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thorn up, and no power to cancel or vary an agreement is to be inferred from a
general power to make it
,
nor has the agent any implied power to waive or give
up rights or interests for his principal,3 nor to increase his obligations and liabilities
for the more benefit of third persons,4 unless the principal knew or approved of
such modifications by- the agent.'' However, a general agent may act under such
broad power to contract in his own name, or to make terms or to settle upon his
own discretion, as to overcome this presumption and bind the principal by the
modification, rescission, or release of his agent." And a principal cannot object
3. Alabama.— Johnson r. Wilson, 137 Ala.
408, 34 So. 392, 97 Am. St. Rep. 52.
Arkansas.— Welch v. McKenzie, 00 Ark.
251, 50 S. W. 50.3.
Colorado.— Hathaway v. Choury, 14 Colo.
App. 478, 00 Pac. 574*; Torbit C. Heath, 11
Colo. App. 492, 53 Pac. 015.
Connecticut.—Woodruff v. Xoyes, lo Conn.
335.
Illinois. — Halladay v. Underwood, 90 111.
App. 130.
Kansas.— Swcedlund v. Hutchinson, (Apu.
1896) 47 Pac. 103.
Louisiana. — Hill v. Barlaw, 6 Rob. 142.
Massachusetts. — Paige v. Stone, 10 Mete.
100, 43 Am. Dec. 420.
Missouri. — • Knochc P. Whiteman, 80 Mo.
App. 508.
Montana.— Blake v. Dick, 15 Mont. 230, 3S
Pac. 1072. 48 Am. St. Kcp. 071.
yew York.— I.amkin v. Rosenthal, 5 N. Y.
App. Div. 532, 39 X. V. Suppl. 483; Mayor V.
Dean, 54 N. Y. Super. Ct. 315 [reversed
on other grounds in 115 X. Y. 550, 22 N. E.
201, 5 L. R. A. 540]; Von Wcin v. Scottish
Union, etc., Ins. Co., 52 N. Y. Super. Ct.
490; Dunham r. Pettec, 4 E. D. Smith 500
[reversed on other grounds in 8 X. Y. 508].
Pennsylvania. — Johnstown, etc., R. Co. v.
Egbert, 152 Pa. St. 53, 25 Atl. 151.
Mouth Carolina.— Guess r. Soutli Bound
R. Co., 40 S. C. 450, 19 S. E. 08.
United States.— Ye Seng Co. v. Corbitt, 9
Fed. 423, 7 Sawy. 308, holding that the law
will not imply the greater authority from
the lesser — the power to abrogate from the
power to fulfil or carry out.
Canada. —Atlas Assur. Co. v. Brownell, 29
Can. Sup. Ct. 537; Torrop v. Imperial F.
Ins. Co., 20 Can. Sup. Ct. 585.
A buying agent, like a selling agent, is ap
pointed to make, not to release from, con
tracts, and hence has no more power in gen
eral to release the third person who has con
tracted to sell than has the selling agent to
release the vendee who has contracted to buv
(Hilly r. Logan, 2 Mart. X. S. (La.) 190,
holding that an agent purchasing goods for
bis principal, which he promises to ship, is
liable in damages if he afterward cancels the
sale) ; nor has he implied power to vary or
modify the terms of a contract agreed upon
bv his principal (Dav Bros. Lumber Co. r.
Daniel, 02 S. W. 800. 23 Kv. L. Rep. 285;
Burks r. Stam. 05 Mo. App. 455).
An agent has no authority to extend the
time for the performance of n contract (Pow
ell r. Henry. 90 Ala. 412, 11 So. 311; Gerrish
r. Mahcr. 70 111. 470; Lawrence p. Johnson,
04 111. 351; Chappel r. Raymond, 20 La.
Ann. 277; Millaudon r. McMicken, 7 Mart.
N. S. (La.) 34; Woodbury t'. Lamed, 5 Miun.
339; Hutchings v. Munger, 41 N. Y. loi;
Creuse e. Defiganiere, 10 Bosw. (N. Y.) 122;
Ritcb v. Smith. 00 How. Pr. (X. Y.) 13 [af
firmed in 82 N. Y. 627, 60 How. Pr. 157);
Karcher v. Cans, 13 S. D. 383, 83 X. W. 431,
79 Am. St. Rep. 893; Atlas Assur. Co. c.
Brownell, 29 Can. Sup. Ct. 537 [followed in
Commercial Union Assur. Co. r. Margeson,
2ft Can. Sup. Ct. 001]), except where it is
clearly within the scope of his agency (Hurd
r. Marplc, 2 111. App. 402, 10 III. App. 418;
Kane v. Cortesy, 100 N. Y. 132, 2 N. E. 874,
holding that where a mortgage is placed in
the hands of an agent with directions to
obtain a chattel mortgage as collateral se
curity, and no restrictions are placed upon
his authority, he may bind his principal by
an agreement to extend the time for payment
if the chattel mortgage is given; and cer
tainly the principal cannot repudiate the
agreement to extend after having taken and
foreclosed the chattel mortgage; Bannon r.
Aultman, 80 Wis. 307, 49 N. W. 907, 27 Am.
St. Rep. 37, holding that an agent of a
threshing-machine company, empowered to
sell machines generally in a given territory,
has implied authority on the purchaser's re
fusal to accept a machine under the written
contract of sale verbally to extend the time
provided in the contract for testing the
machine) .
Power to rescind or modify sale see supra,
II, A, 6, b, (m), (d).
4. King r. Rogers, 1 Ont. L. Rep. 69.
5. Western Granite, etc., Co. v. Souc, 110
Cal. 431, 42 Pac. 913.
6. California. — Ricketson r. Richardson, 19
Cal. 330.
Iowa.— Fishbaugh r. Spunaugle, 118 Iowa
337, 92 N. W. 58; Osborne v. Backer, 81 Iowa
375, 47 X. W. 70.
Louisiana. — C'ockerham v. Perot, 48 La.
Ann. 209. 19 So. 122.
Massachusetts.—-Gross v. Milligan, 176
Mass. 500, 58 X. E. 471.
Minnesota.— Van Santvoord r. Smith, 79
Minn. 310, 82 X. W. 042; Schumacher
Pabst Brewing Co., 78 Minn. 50, SO N. W.
838.
Oregon. — Hughes v. Lansing, 34 Oreg. 118,
55 Pac. 95, 75 Am. St. Rep. 574.
Tennessee. — Kuhlman v. E. J. Hart Co.,
(Ch. App. 1900) 59 S. W. 455.
Vermont.— Sprague v. Train, 34 Yt.
150.
The principal may give an agent such com
plete charge of his business as to enable him
to rescind a contract to purchase which he
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to a contract made by his agent upon the plea that he has departed from his
instructions where the agent has followed the power in all material points, or
where his only departure consists in the use of different phrases having the same
l.'gal effect, or perhaps providing a contract more favorable to the principal.7
h. Miscellaneous — (i) To Lease or Rent." From a general authority to
manage real estate may be inferred authority to lease in the ordinary form for
ordinary terms." But authority to lease is not to be inferred from power to sell
or exchange, unless accompanied with further rights or powers in the agent,10 nor
from a mere power to collect rents for the landlord.11 When the power exists it
must be strictly pursued. While the agent may bind hia principal by agreements
left to his discretion,12 he cannot bind his principal by other agreements or obli
gations,13 nor lease the property for an illegal purpose,1' nor make a lease beyond,
or contrary to, the restrictions openly imposed by the principal, either as to the
land to be included in the lease or as to the terms upon which it Ls to be leased.15
The power to lease and collect the rents carries with it no power to release, and
surrender of the premises to such agent before termination of the lease has no
binding force upon the principal.18 Nor will the principal be bound if the agent
lias made. Middle Division Elevator Co. v.
Vandeventer, £0 111. App. (509.
7. Bernard v. Torrance, 5 Gill & J. (Md.)
383; Simonds r. C'lapp. 1(1 N. H. 222; Mc
Laughlin v. Wheeler, 18. D. 497, 47 N. W.
81(5; Young v. Union Sav. Bank, etc., Co.,
23 Wash. 360, 63 Pac. 247.
8. See Landlord and Tenant, 24 Cyc. 895
et acq.
Authority to give notice to quit in own
name see Landlord and Tenant, 24 Cyc.
1332.
9. Duncan v. Hartman, 143 Pa. St. 595, 22
Atl. 1099. 24 Am. St. Rep. 570, 149 Pa. St.
114, 24 Atl. 190. Compare Owens r. Swan-
totn, 25 Wash. 112, 64 Pac. 921, holding that
a term lease cannot be executed by one hav
ing charge of property, unless he is specially
authorized. But see Howard r. Carpenter,
11 Md. 259, holding that an attorney either
at law or in fact has no authority either to
make a lease, or to ratify or confirm an im
perfect one, or to perfect an inchoate agree
ment for a lease of property of his principal,
unless authority for such purpose is ex
pressly given.
10. Kitchens v. Bieketts, 17 Ind. 625.
11 Dieckman P. Weirich, 73 S
. W. 1113,
24 Ky. L. Rep. 2340.
12. Indiana Natural Gas, etc., Co. v. Beales,
(Ind. App. 1905,) 74 X. E. 551; Ridglev v.
De Bough, 83 Iowa 100, 48 N. W. 090 ; Babin
v. Ensley, 14 N. Y. App. Div. 548, 43 N. Y.
Suppl. 840 (holding that one held out as
having authority to rent premises without
limit as to time may hind his principal by
a lease for a year ) ; Anonymous, 5 Vin. Abr.
522 pi. 35
13. Durkec v. Carr, 38 Ore?. 189, 63 Pac.
117; MacOonald v. O'Xeil, 21 Pa. Super.
Ct. 3*54. See also Moore v. Rankin, 33 Misc.
(Jf. Y.) 749, 67 N. Y. Suppl. 179.
14. Stover V. Flower, 120 Iowa 514, 94
N. VV. 110O.
15. California. — Bonlerre v. Den, 106 Cal.
594. 39 Pac. 940, holding that an agent au
thorized to let the whole of a tract of land
for one year from November for six hundred
dollars cannot bind his principal by a lease
of a part of the tract for two hundred and
twenty-five dollars for a term exceeding
one year and commencing in the April pre
ceding November.
Missouri. — Harrington f. F. W. Brockman
Commission Co., 107 Mo. App. 418, 81 S. W.
G29.
New York.— Larkin v. Radosta, 119 N. Y.
App. Div. 515, 104 N. Y. Suppl. 165, holding
that where a landlord restricts his agent to
the making of monthly leases only, he is not
bound by the act of the agent in making a
lease for a term of three years, for power
to make leases for years is not necessarily
within the agent's authority to lease.
Pennsylrania. — Pittsburg Mfg. Co. v. Fi-
delitv Title, etc., Co., 207 Pa. St. 223, 50
Atl. 436.
Soulh Carolina.— Providence Mach. Co. v.
Browning, 72 S. C. 424, 52 S. E. 117.
Vermont.— La Point v. Scott, 36 Vt. 003,
holding that a general agent cannot lease his
principal's farm jointly with his own, so as
to make the principal jointly liable with
himself upon the stipulations in the lease
in reference to the agent's pro|>crty.
A lease for a longer period than the agent
had a right to make has been held valid pro
tanto to the extent of the agent's authority.
Chesebrough r. Pingree, 72 Mich. 438. 40
N. W. 747, 1 L. R. A. 529. And see Land
lord and Tenant, 24 Cyc. 890. But see
Schumacher r. Pabst Brewing Co., 78 Minn.
50, 80 N. W. 838, holding that an agent au
thorized to negotiate for or make a lease for
three years has no authority to make one for
three years with the privilege to the lessee
of a renewal for two years more, and that
such a lease is not binding.
Renewal.—An agent who has power to rent
premises has the power to renew the lease.
Steuerwald p. Jackson, 123 N. Y. App. Div.
509, 108 N. Y. Suppl. 41.
16. Indiana.— Woodward v. Lindlev, •43
Ind. 333.
Iowa.— Faville r. Lundvall, 100 Towa 135,
76 N. W. 512.
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substitutes a new tenant for the former one. Authority to contract is no authority
to cancel a contract and substitute a new one.17 On the other hand, the agent
may of course release and accept a surrender of the premises where such powers
are evidently within his authority.18 And a general agent in full charge of prem
ises has implied power to make any reasonable and necessary arrangement with
the tenant.1" Authority to collect rents shows no authority to renew a lease,30 nor
to sell the property.21 An agent has no authority to receipt for the rent upon
payment of less than the full amount, nor to accept anything but money in pay
ment of the rent,22 nor to contract to repay money paid on the rent if the tenant
does not remain the full time.23 He has authority to take all usual and necessary
steps to collect such rent,24 and may take proper steps against the tenant in case
of non-payment.25 A general agent to lease may do so on his own credit and
recover from his principal rent payments made by him.2" One in general charge
of a business which requires the use of buildings or premises for the conduct of
the business of his principal has implied power to rent them.27
(n) To Mortgage or Pledge.23 Authority to mortgage the property of a
principal is rarely to be inferred. It is not to be implied from general authority
to manage, or even to sell, the principal's property.2" Where, however, it is clear
that such authority is fairly within the power or the purposes of the agency, the
Montana.— Blake v. Dick, 15 Mont. 236,
38 Pac. 1072, 48 Am. St. Rep. 671.
New York.— Baylis r. Prentice, 75 N. Y.
604; Earle v. Gillies, 92 N. Y. Suppl. 239;
Barkley r. Holt, 84 N. Y. Suppl. 957.
Pennsylvania. — Johnstown, etc., R. Co. v.
Egbert, 152 Pa. St. 53, 25 Atl. 151.
17. Wallace v. Dinninv, 11 Misc. (N. Y.)
317, 32 N. Y. Suppl. 159.
18. Goldsmith v. Schroeder, 93 N. Y. App.
206, 87 N. Y. Suppl. 558.
19. Ireland v. Hvde, 34 Misc. (X. Y.) 546,
69 N. Y. Suppl. 889, holding that where a
landlord's agent was the general manager of
his affairs, and leased premises under a
monthly tenancy, he had authority to modify
such lease after a fire by agreeing that in
consideration of the tenant's remaining in
the premises after repairs, no rent should be
charged until the premises were restored to
their original condition.
20. Noble v. Burney, 124 Ga. 960, 53 S. E.
463.
21. Samson v. Beale, 27 Wash. 557, 63
Pae. 180.
22. Halladay r. Underwood, 90 111. App.
130; Hoster c. I.ange, 80 Mo. App. 234. 2
Mo. App. 638; Rhine v. Blake, Tex. App. Civ.
Cas. § 1006, holding that the power to rent
and collect rent moneys does not authorize
such agent to receive merchandise for rents.
23. Stover v. Flower, 120 Iowa 514, 94
N. W. 1100.
24. Heck v. Minnesota, etc., Grain Co., 131
Iowa 62, 107 N. W. 1032, 7 L. R. A. N. S.
930. holding that the agent might pursue the
landlord's share of a crop in the hands of
third persons.
25. O'Hare v. McCormick, 30 U. C. Q. B.
567.
26. Irions P. Cook, 33 N. C. 203.
27. Rhodes Furniture Co. v. Weeden, 108
Ala. 252. 19 So. 318; Baldwin v. Garrett,
111 Ga. 870, 36 S. E. 966. Compare Brown
v. Salomon, 9 Colo. App. 323, 48 Pac. 278.
An agent may renew the lease of premises
rented by him upon its expiration. Phillips,
etc., Mfg. Co. v. Whitney, 109 Ala. 645, 20
So. 333.
28. Authority to mortgage realty see Mort
gages, 27 Cyc. 1043 ct seq.
29. California. — Chapman v. Hughes, 134
Cal. 041, 58 Pac. 298, 60 Pac. 974, 66 Pac.
982; Hawxhurst v. Rathgeb, 119 Cal. 531,
51 Pac. 846, 63 Am. St. Rep. 142; Golinsky
v. Allison, 114 Cal. 458, 46 Pac. 295.
Florida. — Augustine First Nat. Bank c.
Kirkby, 43 Fla. 376, 32 So. 881.
Kansas.— Switzer v. Wilvers, 24 Kan. 384,
36 Am. Rep. 259.
Missouri. — Henson c. Keet, etc., Mercan
tile Co., 48 Mo. App. 214, holding that a
general agent to conduct a retail store has
no implied authority to give a chattel mort
gage on the stock, the effect of which is to
close the business.
South Carolina.— Fraser C. McPherson. 3
Desauss. Eq. 393, holding that an agent em
ployed to purchase property with particular
funds has no authority to mortgage the prop
erty to secure the purchase-money, and such
mortgage will not bind the property.
Texas. — Nacogdoches First Nat. Bank r.
Hicks, 24 Tex. Civ. App. 269, 59 S. W. 842.
Loose methods may estop a principal to
deny his agent's authority to mortgage.
Poole v. West Point Butter, etc., Assoc., 30
Fed. 513.
The power to sell and convey lands as a
general rule carries no implied power to
charge the principal with the responsibilities
and liabilities of a mortgagor. Gaylord r.
Stebbina, 4 Kan. 42; Jeffcrv r. Hursb., 49
Mich. 31, 12 N. W. 898. 58* Mich. 246. 25
N. W. 176, 27 N. W. 7; Morris r. Watson.
15 Minn. 212; Morris n Ewing, 8 N. D. 99,
76 N. W. 1047; Campbell r. Foster Horn*"
Assoc., 2 Pa. Dist. 845 [affirmed in 163 Pa
st. 609, 30 Atl. 222, 43 Am. St. Rep. 818,
2(1 L. R. A. 117]; Minnesota Stoneware Co,
V. McCrossen, 110 Wis. 316, 85 N. W. 1019.
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courts will not hesitate to uphold a mortgage executed by an agent, although he
was not expressly authorized to give mortgages or" the mortgage in question.30
An agent having authority to mortgage has, as a necessary incident of such author
ity, the power to insert in the mortgage the usual terms incident to such instru
ments, including the ordinary warranties and covenants, and a power to sell in
case of default,3' or to give a trust deed, or to make an equivalent conveyance, for
the same purposes for which a mortgage was authorized.32 The agent himself
may have such an interest in the property that he has a right in himself to sell it.
In such case he has the lesser right to pledge or mortgage it.33 Presumptively the
power to mortgage is limited to property owned by the principal at the time he
gave the power, although when the principal's intent, as gathered from the lan
guage of the power and the surrounding circumstances, is broader, the courts
84 Am. St. Rep. 927; Devayncs v. Robinson,
24 Beav. 86, 3 Jur. N. S. 707, 27 L. J. Ch.
157, 5 Wkly. Rep. 509, 53 Eng. Ch. 289;
Page v. Cooper, 16 Beav. 396, 1 Wkly. Rep.
136, 51 Eng. Reprint 831; Haldenby p. Spof-
forth, 1 Beav. 390, 3 Jur. 241, 8 L. J. Ch.
238, 17 Eng. Ch. 390, 48 Eng. Reprint 991;
Stronghill v. Anstey, 1 De G. M. & G. 635,
16 Jur. 071, 22 L. J. Ch. 130, 50 Eng. Ch.
490, 42 Eng. Reprint 700. But see Ball v.
Harris, 3 Jur. 14Q, 8 L. J. Ch. 114, 4 Myl.
& C. 264, 18 Eng. Ch. 264, 41 Eng. Reprint
103; Mills v. Banks, 3 P. Wms. 1, 24 Eng.
Reprint 913.
Mortgage of personalty.— The courts show
the same reluctance to recognize the power of
an agent to mortgage personal chattels, ex
cept where it is expressly given, or the cir
cumstances are such that it is necessarily
implied in order to carry out the agency.
Reed v. Kimsey, 98 111. App. 364 (holding
that a power of attorney to control and sell
a horse does not authorize the attorney to
mortgage it) ; Kiefer v. Klinsick, 144 Ind.
46, 42 N. E. 447; Reeves v. Baldwin, 1 Tnd.
210, Smith 170; Wycoff v. Davis, 127 Iowa
399, 103 N. W. 34fl; Edgerly r. Cover, 106
Iowa 670, 77 N. W. 328; Switzer v. Wilvers,
24 Kan. 384, 36 Am. Rep. 259; Wood t\
Goodridge, 6 Cush. (Mass.) 117, 52 Am. Dee.
771 ; Henson t. Keet, etc., Mercantile Co.,
48 Mo. App. 214; Fraser v. McPherson, 3 De-
sanss. Eq. (S. C. ) 393; Lewis r. Ramsdale,
55 L. T. Rep. N. S. 179, 35 Wkly. Rep. 8.
Renewal of mortgage. — A power of attor
ney authorizing the grantee therein to prose
cute every kind of business and for and in
the name of the grantor execute and deliver
agreements, mortgages, notes, etc., empowers
the grantee to execute for the grantor an
instrument renewing a mortgage executed by
the grantor and the note therebv secured.
Moore r. Gould. 151 Cal. 723, 91 Pac. 616.
30. California. — Clute v. Loveland, 68 Cal.
254, 9 Pac. 133.
Massachusetts. — Wood r. Goodridge, 0
Cush. 117, 52 Am. Dec. 771.
Mississippi. — Burnet v. Boyd, 60 Miss.
027.
Missouri. — Lamy r. Burr, 36 Mo. 85, 88
Am. Dec. 135; State Bank v. McKnight, 2
Mo. 42.
ATcte> I'orfc.— Cumming v. Williamson, 1
Sandf. Ch. 17.
Pennsylvania. — Campbell v. Foster Home
Assoc., 103 Pa. St. 009, 30 Atl. 222, 43 Am.
St. Rep. 818, 26 L. R. A. 117.
Texas. — See Cohen v. Oliver, 9 Tex. Civ.
App. 35, 29 S. W. 81, holding that verbal
authority to give a deed of trust of a stock
of goods is not affected by a previous writ
ten authority to the same person to sell
goods in the general course of trade.
England.— Perrv i\ Holl, 2 Gift". 138, 6
Jur. N. S. 491, 66 Eng. Reprint 59 [affirmed
in 2 De G. F. & J. 38, 6 Jur. X. S. 601,
29 L. J. Ch. 677, 2 h. T. Rep. N. S. 385, 8
Wkly. Rep. 570, 63 Eng. Ch. 30, 45 Eng.
Reprint 536].
If the principal has limited the purposes or
extent of the mortgage, the agent has no
power to execute a mortgage for any other
purpose or to any greater extent, however
beneficial it may be thought to be to the
principal. Roberts v. Mathews, 77 Ga. 458;
Skaggs v. Murchison, 63 Tex. 348; Ex p.
Snowball, L. R. 7 Ch. 534, 41 L. J. Bankr.
49, 26 L. T. Rep. N. S. 894, 20 Wkly. Rep.
786; Jones v. Stiihwasser, 16 Ch. D. 577, 50
L. J. Ch. 625, 44 L. T. Rep. N. S. 333,
29 Wkly. Rep. 497.
Authority to receive the money advanced
on the mortgage is not shown from the fact
that an agent has the mortgage in his pos
session. McMullen r. Pollev, 7 Can. L. T.
Occ. Notes 12, 12 Ont. 702."
31. Wilson r. Troup. 2 Cow. (N. Y.) 195,
14 Am. Dec. 458 [affirming 7 Johns. Ch. 25];
Richmond v. Voorhees, 10 Wash. 316, 38 Pac.
1014, holding that a power of attorney to
borrow money, and secure its payment by a
mortgage on land, authorizes the attorney to
execute a mortgage with all the usual cove
nants demanded by those loaning money on
such security.
32. Posner r. Bavless, 59 Md. 56; Muth p.
Goddard, 28 Mont.*237. 72 Pac. 621. 98 Am.
St. Rep. 553; Gimell r. Adams, 11 Humphr.
(Tenn.) 283, holding that under a power to" mortgage or convey for the payment of
debts," the property may be conveyed to a
trustee, with authority to sell for the sat
isfaction of debts.
33. Clute v. Loveland, 08 Cal. 254. 9 Pac.
133; Din?wall c. McBean, 30 Can. Sup. Ct.
441, holding that a factor has the power
to sell the property of his principal in his
hand to secure his advances.
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will interpret it as extending to after-acquired property.34 The principal may
empower the agent to execute a mortgage for any lawful purpose, including the
agent's personal benefit; 35but in the absence of express terms, or undoubted proof
of such power, no general authority can be broad enough to empower the agent
to mortgage the lands of his principal to secure the debt of a third person or of
the agent himself, or for any purpose except the benefit of the principal.38 No
authority to pledge arises from the possession or management of property by an
agent, nor even from a power to sell the same; 37 but it may be inferred whenever
it appears that it is reasonably necessary to enable the agent to perform his under
taking.33 An agent has no right to pledge the chattels of the principal for his own
obligations in the absence of express terms or undoubted proof of such power.38
(in) To Prosecute and Settle Claims and Accounts.™ An agent
having general authority to make settlements of claims or accounts for his princi
pal has implied power to do the usual and necessary things to effect such settle
ment.41 Reference of a dispute to arbitration is an extraordinary method of
34. Weare v. Williams, 85 Iowa 253, 52
N. W. 328; Willis r. Palmer, 7 C. B. N. S.
340, 6 Jur. N. S. 732, 29 L. J. C. P. 194,
2 L. T. Rep. N. S. 620, 8 Wkly. Rep. 295,
97 E. C. L. 340 (in which a general power
to mortgage a ship was held to be broad
enough to justify a mortgage of the freight) ;
Davy r. Waller, 81 L. T. Rep. N. S. 107.
35. Ayres v. Palmer, 57 Cal. 309.
36. California, — Hibernia Sav., etc., Soc.
V. Moore, 08 Cal. 150, 8 Pac. 824.
Colorado.—Nippel v. Hammond, 4 Colo.
211.
Kansas.— Wolfley v. Rising, 8 Kan. 297.
New York.— Greenwood v. Spring, 54 Barb.
375, holding that a general power to mort
gage property of the principal will not sus
tain a mortgage for the benefit of a third
person.
England.— Jones r. Stohwasser, 16 Ch. D.
577, 50 L. J. Ch. 625, 44 L. T. Rep. N. S.
333. 29 Wkly. Rep. 497; He Bowles, 31 L. T.
Rep. N. S. 305 [a/firming 22 Wkly. Rep.
8171.
Partnership debt.— A general agent with
authority to mortgage his principal's prop
erty may give a trust deed of it to secure a
debt of a firm of which he was a member.
Muth f. Goddard, 28 Mont. 237, 72 Pac. 021,
98 Am. St. Rep. 553.
37. Alabama.— Ullman v. Myrick, 93 Ala.
532, 8 So. 410.
Massachusetts.— Nash f. Drew, 5 Cush.
422, holding that a clerk or salesman has no
implied right to pledge his employer's prop
erty.
New York.— Zachrisson v. Ahman, 2
Sandf. 07; Anderson v. McAleenan, 15 Daly
444, 8 N. Y. Suppl. 483, holding that delivery
of a chattel to a person with authority to
sell it to A, but without a general power
of sale, does not confer authority to pledge
the chattel.
Pennsylvania. —■Newbold r. Wright, 4
Rawle 195.
South Carolina.— Ravenel r. Lyles, Speers
Eq. 281.
United States. —George t. Louisville Fourth
Nat. Bank, 41 Fed. 257.
England.— Jonmenjoy Coondoo r. Watson,
9 App. Cas. 561, 53 L. J. P. C. 80, 50
L. T. Rep. N. S. 411; De Bouchout r.
Goldsmid, 5 Vcs. Jr. 211, 31 Eng. Reprint
551.
Canada. — Jones v. Henderson, 3 Manitoba
433.
38. Hayes' Appeal, 195 Pa. St. 177, 45 AtL
1007.
39. California. — Hawxhurst r. Rathgeb,
119 Cal. 531, 51 Pac. 840, 63 Am. St. Rep.
142.
Georgia.— Macon First Nat. Bank t\ Nel
son, 38 Ga. 391, 95 Am. Dec. 400.
Illinois.— Morrison First Nat. Bank r.
Bressler, 38 111. App. 499.
loira.— Wyckoff t'. Davis, 127 Iowa 399,
103 N. W. 349.
Maine.— Jones p. Farley, 0 Me. 226.
Missouri. — Wheeler, etc., Mfg. Co. V.
Givan, 65 Mo. 89.
Nebraska.— 'Ryan v. Stowell, 31 Nebr. 121,
47 N. W. 637.
Virginia. — Hewes v. Doddridge, 1 Rob. 143
(so holding under a power of attorney au
thorizing the agent to act in every species
of business wherein the principal may be con
cerned) : Skinner v. Dodge, 4 Hen. & M. 432.
"Wisconsin. — Whitney r. State Bank, 7
Wis. 020.
England.— Martini r. Coles. 1 M. & S.
140; Do Bouchout v. Goldsmid, 5 Ves. Jr.
211, 31 Eng. Reprint 551,
40. See, generally, Arbitration and AWASH,
3 Cvc. 508; Compromise and Settlement,
8 Cyc. 499.
41. Alabama.—Scarborough v. Reynolds, 12
Ala. 252.
Iowa.— Gafford v. American Mortg., etc.,
Co.. 77 Iowa 730, 42 N. W. 550.
Mississippi. — German-American Provision
Co. r. Jones, 87 Miss. 277, 39 So. 521.
Missouri. —Hill p. Wertheimer-Swarts Shoe
Co., 1.50 Mo. 483. 51 S. W. 702.
New York.— Ferreira P. Depew, 17 How.
Pr. 418.
Limitations upon authority. —However gen
eral tho authority, no power is to be in
ferred to make unusual settlements or agree
ments that impose upon the principal new
liabilities, or deprive him of his claims or
securities (Johnston r. Wright, G Cal. 3T3:
Bohanan i\ Boston, etc., R. Co., 70 N. H. 526,
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settlement. It substitutes for the discretion of the agent the judgment of another
person, the arbitrator, and the agent therefore has no authority to submit to
arbitration claims or accounts for or against his principal unless such submission
has been directly or incidentally authorized.43 Prima facie a claim is to be settled
by a payment in cash, and an agent has no authority to accept anything else,
although of course the nature of the claim or authority of the agent may be such
as to justify the acceptance of other payment." An agent is not to be presumed
to have authority to release a debtor without any payment, or upon the payment
of any sum less than the entire debt,14 unless the appointment or its surrounding
49 Atl. 103, holding that a general agent of
a railroad to settle claims has no authority
to promise employment for life; Allen v.
Brown, 44 X. Y. 2*28, holding that- where an
agent having authority merely " to settle or
arrange
" certain claims received notes in
settlement, and without the consent of his
principal sold them for less than their face
value, he was responsible for the full
amounts on evidence that they were col
lectable; Geiger v. Bolles, 1 Thomps. & C.
(N. Y.) 129; Pollock v. Cohen, 32 Ohio St.
514; Hussey c Crass, (Tenn. Ch. App.) 53
S. W. 980; Mead r. Owen, 80 Vt. 273, 07
Atl. 722, 12 L. R. A. X. S. 655, holding
that an appointment a-s arbitrator and agent
to settle differences with another, who had
been occupying a house on a farm under
an agreement whereby he was to carry on
the farm on shares, does not carry with it
authority to extend the time within which
the house may be occupied to the time of
settlement ; Congar v. Galena, etc., R. Co.,
17 Wis. 477, holding that a special authority
from the owner to look up property mislaid
or lost by a common carrier does not imply
any authority to settle for the damages re
sulting from the carrier's neglect; Xew York
r. Du Bois, 80 Fed. 880), such as mortgages
or other liens on the debtor's property
(Couch r. Davidson, 109 Ala. 313, 19 So.
507; Carrels r. Morton, 20 111. App. 433;
Hakes v. Myrkk, 09 Iowa 189, 28 X. W.
575; Stark r. Olsen, 44 Xebr. 040, 03 X. \V.
37), nor to adopt means and methods of
securing a settlement not authorized in the
power, nor in accord with well established
custom (Dixon r. Ford, 1 Rob. (La.) 253;
Wright i\ Ellison, 1 Wall. (U. S.) 16, 17
L. ed. 555). Mere power to settle is limited
to fixing the terms of settlement, and docs
not include authority to receive or distribute
the pavment of the sum agreed upon.
Churchill v. McKay, 20 Can. Sup. Ct. 472.
Sale.— An agent with authority to compro
mise a debt has no power to sell the evi
dence thereof. Draughon f. Quillen, 23 La.
Ann. 237.
42. Alabama.—Scarborough r. Reynolds, 12
Ala. 252, holding that an authority to an
agent stated, thus, "If you can honorably
and fairly settle with Reynolds for me, out
of court, do so, if not, let the court and
jury settle," does not authorize a reference
to arbitrators; nor will authority to exer
cise a reasonable discretion, or to submit
to a reasonable sacrifice, confer such power.
California. —TaJmadgc v. Arrowhead Reser
voir Co., 101 Cal. 307, 35 Pat. 1000.
Illinois.— Trout V. Emmons, 29 111. 433,
81 Am. Dec. 320.
Nebraska.— Manufacturers', etc., F. Ins.
Co. t'. Mullen, 48 Xebr. 020, G7 X. W.
445.
Canada. — O'Regan r. Quebec, etc., Steam
ship Co., 19 X. Brunsw. 528.
See 40 Cent. Dig. tit. " Principal and
Agent," § 332.
Authority to submit to arbitration does
not arise from general authority to settle
claims, or to demand, or even to sue for,
moneys due. the principal. Huber r. Zim
merman, 21 Ala. 488, 50 Am. Dec. 255;
Scarborough v. Reynolds, 12 Ala. 252; Allen
v. Confederate Pub. Co., 121 Ga. 773, 49
S. E. 782; Michigan Cent. R. Co. v. Cougar,
55 111. 503; King v. King, 104 La. 420, 29
So. 205; Lawrence t\ Emson, 31 X. J. Eq.
07; Xew York v. Du Bois, 80 Fed. 889,
holding that the power given to compromise
implies the exercise by the agent of his own
judgment as to the terms accepted, and can
not be delegated by the agent to any other
person or tribunal.
When the authority exists it must be
strictly pursued, and the principal will not be
bound if the agent departs from his au
thority, or agrees to unusual terms of
arbitration (Macdonald t'. Bond, 195 111. 122,
62 N. E. 881; King p. King. 104 La. 420,
29 So. 205 ; Patterson r. La Farge, 5 Mart.
X. S. (La.) 609; Bullitt v. Musgrave, 3 Gill
(Md.) 31, holding that an agent appointed
to submit a claim to arbitration is not
thereby authorized to ratify and confirm the
award when made; Manufacturers', etc., F.
Ins. Co. v. Mullen, 48 Xebr. 620, 07 X. W.
445; Cox f. Fay, 54 Vt. 440), although he,
and not the agent, is bound by an award
duly authorized and properly made (Cal
lahan V. McAloxander, 1 Ala. 300).
Authority of attorney to submit to arbitra
tion sec Attorney and Client, 4 Cyc! 933
ct seq.
43. Ingersoll v. Banister, 41 111. 388; Dixon
v. Ford, 1 Rob. (La.) 253; Craig Silver Co.
v. Smith, 103 Mass. 202, 39 X. E. 1110.
Compare Lewis c. Lewis, 9 La. 101.
If the agent only had authority to sell, or
to negotiate sales, and to collect the price,
he has no authority to cancel the debt upon
the surrender to him of the property con
stituting a security for the debt. Robinson
v. Xipp. 20 Ind. App. 156, 50 X. E. 40S.
44. Alabama.— Scales v. Mount, 93 Ala.
82, 9 So. 513.
Colorado.— Burlock V. Cross, 16 Colo. 162,
20 Puc. 142.
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circumstances make it clear that the agent was empowered to compromise, or even
entirely to release, in his discretion ; a nor can the agent substitute the liability
of some other person so as to release the debtor." Power to settle by means of
litigation does not exist unless clearly given and strictly pursued; 47but it is enough
that the instrument creating the agency read as a whole, or the circumstances
surrounding the employment make clear the grant of the power,48 and when so
given it justifies the agent in defending or prosecuting the claim' before the proper
tribunal by suitable proceedings,48 and empowers him to execute the bonds and
other papers that may be usually required or legally demanded of such a litigant, 41
Georgia. —Holland v. Van Beil, 89 Ga. 223,
15 S. E. 302.
Illinois — AlcIIany p. Schenk, 88 111. 357.
New Jersey.— Perry v. Smith, 29 N. J. It
74; Wetherbee v. Baker, 32 N. J. Eq. 537.
New York. — Harrison P. Burlingame, 48
Hun 212; De Witt r. Greener, 11 X. Y. Civ.
Proe. 327.
North Carolina.— Herring l\ Hottendorf,
74 X. C. 588.
Pennsylvania. — Corr r. Greenfield, 134
Pa. St. 503, 19 Atl. 676; [Patterson v.
Moore, 34 Pa. St. 09.
Texas. — Wheeler, etc., Mfg. Co. P. Cross-
land, 2 Tex. App. Civ. Cas. § 80.
Utah.— Xickles V. Wells, 2 Utah 167.
Vermont.— Angel P. Pownal, 3 Vt. 461.
United States. — Randon v. Toby, 11 How.
'193. 13 L. ed. 784.
Canada.— Hamilton p. Holcomb, 13 U. C.
C. P. 9.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 326, 329.
45. Alabama.— Scales v. Mount, 93 Ala.
82, 9 So. 513.
Iowa,— Hasbrouek P. Western Union Tel.
Co., 107 Iowa 160, 77 N. W. 1034, 70 Am.
St. Rep. 181.
Louisiana. — Gruner v. Stucken, 39 La.
Ann. 1076, 3 So. 338.
Michigan.-— Aultnian t. Dodson, 104 Mich.
507, 62 N. W. 70S; Palmer v. Roath, 86
Mich. 602, 49 X. W. 590.
New York.— Equity Gaslight Co. t\ Mc-
Keige, 19 X. Y. Suppl. 914 [affirmed in 139
X. Y. 237, 34 X. E. 898] ; Murray V. Toland,
3 Johns. Ch. 569.
South Carolina.— Whalev v. Duncan, 47
S. O. 139, 25 S. E. 54. holding that where
principals authorized their agent to make
a settlement of an indebtedness due them,
which the agent did, they are bound by the
settlement made, although not in all respects
in accordance with their instructions, the
debtor having no knowledge of such instruc
tions.
Texas. — Martin r. Rotan Grocery Co., (Civ.
App. 1902) 68 S. W. 212 \affirmed in 95 Tex.
437. 67 S. W. 8831; Wilcoxon P. Howard,
26 Tex. Civ. App. 281. 62 S. W. 802, 63 S. W.
938; Smith v. Cantrel, (Civ. App. 1899) 50
S. W. 1081; Debnev P. McFarlin, (Civ. App.)
34 S. W. 142.
Vermont.— Middlebury College p. Loomis,
1 Vt. 189.
See 40 Cent. Dig. tit. "Principal and
Agent." 5S 326, 320.
46. Ingersoll p. Banister, 41 111.388: Batch-
elder p. Libbey, 66 N. H. 175, 19 Atl. 570;
Ludwig p. Gorsuch, 154 Pa. St. 413, 26 Atl.
434.
47. California. —Blum p. Robertson, 24 Cal.
127; Davidson r. Dallas, 8 Cal. 227.
Delaware.— Lesley p. Shock, 3 Houst. 130.
Louisiana. —Dickson i". Morgan, 7 La. Ann.
490 ; Fuselier P. Robin, 4 La. Ann. 61.
Maine.— Matthews p. Matthews, 49 Me.
586; Woodman v. Xcal, 48 Me. 2G6.
ATcto York.— Rogers v. Cruger, 7 Johns.
557.
United States. — Wright p. Ellison, 1 Wall.
16, 17 L. cd. 555, holding that a power of
attorney, drawn up in South America by
Portuguese agents, in which throughout there
is verbiage and exaggerated expression, au
thorizing the prosecution of a claim in the
Brazilian courts, will not be held to give
power to prosecute one before a commis
sioner of the United States at Washington,
notwithstanding the first-named power is
given with great generality and strength of
language.
48. Carter p. Lewis, 15 La. Ann. 574; War
ren v. Dennett, 17 Misc. (N. Y.) 86, 39 N. Y.
Suppl. 830; Woerman p. Baas, 12 X. Y.
Suppl. 59.
49. Louisiana. — Miller p. Manniche, 24
La. Ann. 30.
Maryland.— Giles v. Ebsworth, 10 Md. 333.
Montana.— State P. Giroux, 15 Mont. 137,
38 Pac. 464.
United States.— Weile p. U. S., 7 Ct. CL.
535.
England.— Ex p. Wallace, 14 Q. B. D. 22,
54 L. J. Q. B. 293, 51 L. T. Rep. X. S. 551,
1 Morr. Bankr. Cas. 246, 33 Wkly. Rep. 66:
Ex p. Hamilton, 2 Deac. 4 C. 139.
50. California. — Davidson r. Dallas, S Cal.
227, holding that a power of attorney to sue.
collect, compromise, etc., with a general
power to make all necessary deeds and ac
quittances, authorizes the agent to execute
an indemnity bond to the sheriff, whenever
the latter has the right to require it.
Illinois.— Merrick i\ Wagner, 44 III. -266.
justifying the execution of a replevin bond
by an agent authorized to sue.
Kentucky. — Com. P. Perkins, 32 S. W. 134,
17 Kv. L.'Rep. 542.
Man/land.— State P. Banks, 48 Md. 513.
England.— Ex p. Wallace, 14 Q. B. D. 22,
54 L. J. Q. B. 293, 51 L. T. Rep. X. R. 551,
1 Morr. Bankr. Cas. 246. 33 Wkly. Rep. 66:
Ex p. Crowther. 4 Deac. & C. 31.
If the act is one the principal might easily
do himself the agent should not act for him
in signing papers. Matter of Sampson, 3
Deac. & C. 198.
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to appeal from a judgment in a suit,51 and presumptively to collect the amount
recovered.53 Authority to bring suit on a claim does not give the agent power to
compromise it
,
unless previously granted or subsequently approved by the prin
cipal.53 The same principles that govern the right of an agent to enforce a settle
ment by a suit may be extended to bringing suits generally. The authority of
an agent to engage in litigation for his principal must depend upon the conditions
of the agency. Litigation is liable to be hazardous and expensive. Hence, unless
the duties intrusted to the agent are in their nature such that the principal must
be supposed to have anticipated that the execution of the commission would be
likely to entail litigation, such power is not within the scope of general authority,
and the principal cannot be bound by the act of his agent in bringing a suit.54
But he will be liable for, and, on the other hand, he can take advantage of, author
ized acts of his agent either in the litigation or in laying a foundation therefor.55
The same principles that recognize the prosecution of a suit by an agent apply to
defenses to suits through attorneys in fact. Although such matters are for the
most part in the hands of attorneys at law, there is no reason why one cannot in
litigation do by attorney in fact what he could do personally.56 One may appear
and confess judgment by agent,57 although the authority must be strictly pursued
and exercised within such limits as the principal has imposed.53
(iv) To Lend or Borrow Money. Power to lend or borrow money, like
most other special powers of an agent, is not to be inferred without clear evidence
of such a grant. Except the exercise of such power be strictly necessary to the
Power conferred by statute see the stat
utes of the different states. And see Head
V. Woods, 92 Ga. 548, 17 S. E. 928; Cook v.
Buchanan, 86 Ga. 760, 13 S. E. 83.
51. Lowery p. Bates, 26 Misc. (N. Y.) 407,
56 N. Y. Suppl. 197.
52. Alexander v. Alexander, 8 Kan. App.
571, 54 Pac. 1030; Weile v. U. S., 7 Ct. 01.
535: Churchill v. McKay, 20 Can. Sup. Ct.
472, holding that the agent has no such
power is as a matter of fact he settles by
agreement and not by suit.
53. Head v. Woods, 92 Ga. 548, 17 S. E.
928 ; C ook r. Buchanan, 80 Ga. 700, 13 8. E.
83; Allen v. Champlin, 32 La. Ann. 511;
Bonneau p. Povdras, 2 Rob. (La.) 1
; Kil-
gour v. Ratcliff, 2 Mart. N. S. (La.) 292;
Dupre v. Splane, 16 La. 51 ; Armstrong v.
Gilchrist, 2 Johns. Cas. (N. Y.) 424.
54. California. — Fitch v. Brockmon, 2 Cal.
575.
Iowa.— Markham P. Burlington Ins. Co.,
69 Iowa 515, 29 N. W. 435.
Kentucky. — Robinson v. Morgan, Litt. Sel.
Cas. 56.
Louisiana. — Prevost v. Martel, 10 Rob.
512; Rowland r. Pascal, 10 La. 598; Sey
mour V. Cooley, 9 La. 72.
Virginia. — Fishburne v. Engledove, 91 Va.
548, 22 S. E. 354.
United States.— Pressley I). Mobile, etc.,
R. Co., 15 Fed. 199, 4 Woods 569.
Suit for unauthorized purpose. — The prin
cipal cannot bo held liable on a suit brought
by an agont authorized to bring suit, but
not for such a purpose. Cleveland Co-opera
tive Stove Co. r. Koch, 37 111. Apn. 595.
Express agreements not to sue.—The owner
of a note already in judgment, who placed
it in the hands of a collection agency with
a distinct agreement that no suit is to be
br«night thereon, iB not bound by the unau
thorized action of the agent in bringing suit.
Satterlee v. Columbus First Nat. Bank,
(Nebr. 1907) 111 N. W. 591.
Power to dismiss.— Power to bring suit im
plies no authority to dismiss it without
full settlement. Emmons v. Myers, 7 How.
(Miss.) 375.
55. Louisiana.— Materne v. Lion, 35 La.
Ann. 988; Maguire i. Bass, 8 La. Ann.
270.
Massachusetts.— Bavley v. Bryant, 24
Pick. 198; Sutton First Parish v. Cole, 3
Pick. 232.
A7eu? York.— Warren v. Dennett, 17 Misc.
86, 39 N. Y. Suppl. 830, in which the prin
cipal was held liable, although the agent,
acting in the course of his employment, did
not follow instructions.
Vermont.—Davis p. Waterman, 10 Vt. 526,
33 Am. Deo. 216.
Virginia. — Higginl>otham v. May, 90 Va.
233, 17 S. E. 041.
56. Lowrey v. Bates, 26 Misc. (N. Y.) 407,
56 N. Y. Suppl. 197; Virginia Ins. Co. V.
Barley, 16 Gratt. (Va.) 363.
57. Brown v. Newman, 13 Iowa 546; Dial
v. Farrow, 1 Speers (S. C.) 114; Virginia
Ins. Co. v. Barley, 16 Gratt. (Va.) 363. See
also North River Bank P. Rogers, 22 Wend.
(N. Y.) 648, holding that a power of at
torney to execute mortgages, bonds, warrants,
etc., and to do all things relating to the busi
ness of the constituent, confers authority to
execute a bond and warrant of attorney to
confess judgment for a bona fide debt. Com
pare Boykin v. O'Hara, 6 La. Ann. 115, hold
ing that a power to give a mortgage on par
ticular property docs not authorize the agent
to confess judgment.
58. Howell v. Gordon, 40 Ga. 302 (holding
that where an agent is appointed by a non
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execution of the purpose, it is not to be implied from the mere grant to the agent
of general powers of any kind.50 And when authority is conferred, whether
expressly or impliedly, it must be exercised within the limits prescribed, and
burdens assumed by the agent but not authorized by the principal cannot bind
the latter.6" However, a general authority is to be reasonably interpreted, and
the principal will be bound by a loan fairly within the discretion lodged with his
agent.01 No authority to borrow money is to be implied from a power to lend,83
nor merely from a power to act for the principal in his business generally or in
other specific matters.03 Nevertheless, even where the power to borrow money
is not expressly conferred, it' will be implied as an incidental authority whenever
it is clearly necessary to enable the agent to execute his authority, but only within
the limits of such necessity.04 It may also be implied as in other cases of implied
authority from the course of conduct of the principal in allowing the agent to
borrow on his account.6"' Third persons are charged with knowledge that no agent,
however general his powers, has implied authority to borrow money for himself
on the credit of his principal.06 While a loan contemplates receipt by the borrower
certain lots of land, with no other or general
powers, and an attachment is issued against
such non-resident owner and levied upon the
lots, the agent is not authorized to confess
a general judgment, binding upon defendant
in attachment) ; Rankin r. Eakin, 3 Head
(Tenn.) 220 (holding that where a party
constituted another his agent, and gave him
written authority to confess judgment on a
note in his name, anil limited his authority
as to time and place, the agent could not
confess judgment at a different time from
that authorized in the power).
59. Macdonald r. Cool, 134 Cal. 502, 60
Pac. 727; Exchange Hank r. Thrower, 118
Ga. 433, 45 S. E. 310 (holding that authority
to borrow money, conferred on an agent,
must be created by express terms or neces
sarily implied from the nature of the agency,
for authority to borrow money is one of the
most dangerous powers a principal can confer
upon an agent); Bernheimer v. Verdon. 63
X. J. Kn. 312, 49 Atl. 732; Bickford t.
Menier. 107 X. Y. 490, 14 X. E. 438: Muller
r. Pondir, 6 Luna. (X. Y.) 472 [affirmed in
55 X. Y. 325. 14 Am. Hep. 25!)]; Sawver r.
Wayne, 6 X. Y. St. 745.
Thus such power is not to he implied from
the power to manage the principal's busi
ness, even though with authority to buy
goods on credit (Haynea r. Carpenter, 80
Mo. App. 30; Bickford r. Menier, 107 X. Y.
400, 14 X. E. 438 [reverting 36 Hun 4461 ;
Weekes v. A. F. Shapleigh Hardware Co., 23
Tex. Civ. App. 577, 57 S. \V. 67; Spooner c.
Thompson, 48 Vt. 259), or from authority
to draw checks to make payments for prop
erty bought bv the agent (Mordhurst p.
Boies, 24 Iowa 99).
60. Ciltinan t\ Lehman, 05 X. J. L. 608, 43
Atl. 540.
Authority to make specific loans or loans
for a specific purpose is not to be extended
bv implication to power to make other loans
(Bullcn r. Dawson, 139 111. 033. 29 X. E.
1038: Keegan r. Rock. 128 Iowa 39, 102
X. YV. 805; Shattuck P. Wilder. 0 Vt. 334;
Jacobs v. Morris, [19021 1 Ch. 816. 71 L. J.
Ch. 303. 86 L. T. Rep. X. S. 275, 18 T. L. R.
384, 50 Wkly. Rep. 371), or to use the money
for other purposes, particularly for the bene
fit of oilier persons than the principal (Sil
vers V. Hess, 47 Mo. App. 507, holding that
an agent's authority to loan his principal'-*
money is not authority to buy a note there
with, and such purchase does not make the
note the property of the principal unless he
ratifies the purchase; Charlotte Iron Works
v. American Exch. Xat. Bank, 34 Hun (N. Y.t
2<5; Walker r. Manhattan Bank, 25 Fed.
247).
An agent to solicit loans which must be
submitted for approval to the principal has
no authority to make a contract for a loan.
Equitable Mortg. Co. l\ Thorn, (Tex. Civ.
App. 1894) 20 S. W. 270.
61. Davidson v. Dallas, 8 Cal. 227; Ladd r.
..Etna Indemnity Co.. 128 Fed. 298. And see
Wavne International Bldg., etc.. Assoc. r.
Moats, 149 Ind. 123, 48 X. E. 793, holding
that where the agent of a building and loan
association, whose duty was to solicit stock
and place loans, agreed with a first mortgagee
that if he would waive his prior lien on the
mortgaged premises in favor of a second
mortgage running to the association, he, the
agent, would, on behalf of the association,
see that the money advanced was used in the
improvement of the mortgaged premises, the
transaction as a whole related to the act of
effecting the loan, and was not beyond the
agent's authority.
62. Humphrey p. Havens. 12 Minn. 29S.
63. Bryant t\ La Banque du Peuple, [1893]
A. C. 170, 62 L. J. P. C. 08, 68 L. T. Rep.
X. S. 540, 1 Reports 336, 41 Wkly. Rep. 600.
64. Exchange Bank V. Thrower, 118 G*.
433, 45 S. E. 316; Rider r. Kirk, 82 M».
App. 120 (holding that an agent engaged in
buying and shipping horses had authority to
borrow money to purchase grain to feed Un
horses while awaiting shipment, since the
exercise of such authority was necessary to
the conduct of business) ; Hoarne r. Keene,
6 Bosw. (X. Y.) 579; Xewell v. Clapp, 97
Wis. 104, 72 X. W. 306: McDermott l>.Jack
son, 97 Wis. 04, 72 X. W. 375.
65. Collins t>.Cooper, 65 Tex. 460.
66. Xew York Iron Mine r. Xegaunee First







PRINCIPAL AND AGENT [31 Cyc] 1397
of cash, yet the loan is complete if the agent accepts ordinary exchange, subject
to be defeated if the exchange is not paid " If a loan is made to the principal,
and payment is made by check to the agent authorized to negotiate the loan,
there is a good payment to the principal, altho\igh the agent, after cashing the
check, absconds with the proceeds, 08 and the principal is bound by payment to
the agent authorized to borrow, although the formal power given to the agent was
invalid.60 But if the agent had no authority to borrow, proof of a loan to such
agent is not evidence of the receipt of the money by the principal.70 In the
absence of restrictions, authority to loan or borrow carries power to contract for
a loan within a time reasonably meeting the principal's purposes." Whether the
a^ent negotiating a loan is the agent of the lender or of the borrower depends
upon the circumstances of each case. If the lender has given the agent no author
ity to receive payment for him, and the borrower pays such agent, the debt is not
satisfied until the money reaches the lender, for the intermediary is in such case
acting as agent of the borrower to receive and transmit the payment.72 If the
borrower has applied to the agent for a loan, prima facie such agent is his agent,
and the lender is justified in paying him the amount of the loan.73 The employ
ment of an agent to lend money does not carry with it implied authority to lend
the money to himself.74
(v) To Make Contracts of Employment — (a) In General. The
general power of an agent to delegate his authority is fully explained elsewhere
in this article.7"' It is the purpose in this connection to consider the question of
the agent's authority to make for his principal contracts of employment of any
kind. Such authority in general is to be implied only when sanctioned by the
usages of such an agency as that in question, or by the nature and necessities of
the business intrusted to the agent.70 Authority to make contracts of employ-
house, 16 Fed. 324; Jacobs r. Morris, [1901 J
1 Ch. 261, 70 L. J. Ch. 183, 84 L. T. Ben.
N. S. 112, 49 Wkly. Rep. 365 [affirmed in
[1902] 1 Oh. 816, 71 L. J. Ch. 363, 86 L. T.
Kep. N. S. 275, 18 T. L. R. 384, 50 Wkly.
Rep. 371, and distinguishing Montaignae t.
Shitta, 15 App. C'as. 357]; Perry r. Parkin
son, 6 Jur. X. S. 493, 2 L. T. Rep. X. S. 261.
67. Atwater p. Roelofson, 2 Handy (Ohio)
19. 12 Ohio Dec. (Reprint) 308 [affirmed in
1 Disn. 346, 12 Ohio Dec. (Reprint) 662].
68. Neal v. Wilson, 79 Oa. 736, 5 S. E. 54,
Clark V, McOraw, 14 Mich. 139; Tottenham
r. Green, 32 L. J. Ch. 201, 1 New Rep. 460.
69. Denvssen r. Uotha, 2 L. T. Rep. N. S.
12ti. 8 Wkiy. Rep. 710.
70. Thompson r. Laboringman's Mercantile,
etc., Co., 60 W. Va. 42, 53 S. K. 908.
71. Roelofson v. Atwater, 1 Disn. (Ohio)
34(1, 12 Ohio Dec. (Reprint) 662 [affirming
2 Handy 19, 12 Ohio Dec. (Reprint) 308].
72. Arkansas. — Bagncll v. Walker, 65 Ark.
325. 46 S. W. 126, 53 S. W. 570.
California.— Ballard v. Nye, 138 Cal. 583,
72 Pac. 156, (1902) 69 Pac. 481.
Jotra. —■Klindt r. Higgins, 95 Iowa 529,
04 K. W. 414; U. S. Rank p. Rurson, 90
Iowa 191, 57 N. W. 705; Security Co. r.
Oravbeal, 85 Iowa 543. 52 N. W. 497, 39
Am.' St. Rep. 311; Artlev v. Morrison, 73
Iowa 132, 34 X. W. 779.
Knnsas. — -Ooodvear p. Williams, 73 Kan.
192, 85 Pac. 300;" Thomas p. Arthurs, 8 Kan.
App. 120, 54 Pac. 694.
Michigan.— People r. Could, 118 Mich. 75,
76 N". W. 117; Rissell r. Dowling. 117 Mich.
646, 70 X. W. 100; Michigan Church Assoc.
r. Walton, 114 Mich. 067, 72 N. W. 998;
Wilson v. Campbell, 110 Mich. 580, 68 N. W.
278, 35 L. R. A. 544; Van Deusen t\ In-
graham, 110 Mich. 38, 67 X. W. 914; Clark
r. McGraw, 14 Mich. 139.
73. Land Mortg., etc., Co. V. Vinson, 105
Ala. 389, 17 So. 23 (holding that a recital
in an application for a loan that the ap
plicant agrees to pay a certain person, as his
attorney, a certain fee for taking the appli
cation, securing and paying over the money,
and all such work in connection with the
loan, authorizes the lender to pay the money
to such person for the borrower) ; American
Mortg. Co. r. King, 105. Ala. 358, 10 So. 889;
Edinburgh American Land Mortg. Co. r. Peo
ples. 102 Ala. 241, 14 So. 656; Ginn v. New
England Mortg. Security Co., 92 Ala. 135, 8
So. 388; National Mortg., etc., Co. v. Lash,
5 Kan. App. 033, 47 Pac. 548; Clark r.
McOraw, 14. Mich. 139. See also Murphy c.
Becker, 101 Minn. 329, 112 X. W. 264.
74. Kcvser v. Hinkle, 127 Mo. App. 02,
100 S. W. 98.
75. See infra, II, D.
76. Florida.— Wright r. Terry, 23 Fla. 100,
2 So. 0.
Illinois.— Campbell r. Day. 90 HI. 303
(holding that an architect employed to direct
and supervise the work to be done on a build
ing by a contractor and subcontractors can
not bind the owner by his own contract em
ploying others to perform work contracted
to be performed bv the original contractor) ;
Lake Erie, etc., R." Co. v. Faught. 31 111.App.
110; Crozicr v. Reins, 4 111. App. 564 (hold
ing that it Is not within the scope of the
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ment may of course be expressly given." Whether the authority be express or
implied the power must be exercised strictly within the limits of the grant. Author
ity to employ is presumed to be special, for the purpose indicated, not general,18
although it will be construed as extensive enough to empower the agent to make
contracts of employment on such terms and within such limits as to enable him
to perform the purposes of the agency." A principal cannot deny his liability on
contracts of employment made by one whom he has held out as possessing author
ity to make such contracts.80 From authority to hire no authority arises to make
authority of persons employed to collect the
rents of a building to emplov an engineer
to take charge of the engine tnerein).
Maine.— Stratton v. Todd, 82 Me. 149, 10
AU. 111.
Massachusetts.— Cazenove v. Cutler, 4
Mete. 246.
Minnesota.— Gillis v. Duluth, etc., R. Co.,
34 Minn. 301, 25 N. W. 603.
Netv York.— Wicks v. Hatch, 62 X. Y.
535 [affirming 38 N. Y. Super. Ct. 95], justi
fying the employment of a broker by an
agent in a business where such employment
is usual.
North Carolina. — See King v. Seaboard
Air Line R. Co., 140 N. C. 433, 53 S. E. 237.
Pennsylvania. — See Breen v. Miehle Print
ing Press, etc., Co., 8 Pa. Dist. 151, 22 Pa.
Co. Ct. 275.
South Carolina.— Day v. Pickens County,
53 S. 0. 46, 30 S. E. 681.
Employment authorized by business exigen
cies.— An agent having no general authority
to hire help may from the exigencies of the
business intrusted to his care have a right
to contract for his principal in a special in
stance. La Fayette R. Co. v. Tucker, 124
Ala. 514, 27 So. 447; Fox v. Chicago, etc.,
R. Co., 86 Iowa 368, 53 N. W. 259, 17 L. R. A.
289 (holding that where the only regular
brakeman on a train is absent, the conductor
has authority to supply his place, and, for
the time being, the person so engaged is an
employee of the company) ; Newport News,
etc., R. Co. 17.Carroll, 31 S. W. 132, 17 Ky.
L. Rep. 374; Michaud v. MacGregor, 61
Minn. 198, 63 N. W. 479.
77. Pasco v. Smith, 49 Conn. 576; Alexan
der v. Rutland Bank, 24 Vt. 222. See also
Thompson !>.Mills, (Tex. Civ. App. 1907)
101 S. VV. 560.
Direction to an agent to seek help and
notify the principal conveys no power to em
ploy such help, nor does authority to an
agent to contract for a piece of work with
an independent contractor. Matteson P. Gil-
lett, 86 Hun (N. Y.) 386, 33 N. Y. Suppl.
471; Mundis v. Emig, 171 Pa. St. 417, 32
Atl. 1135.
78. California. —Harris v. San Diego Flume
Co., 87 Cal. 526, 25 Pac. 758.
Connecticut.— Pasco v. Smith, 49 Conn.
576.
Maine — Stratton v. Todd, 82 Me. 149, 19
Atl. 111.
A'eic York.— Brisbane v. Adams, 3 N. Y.
129; Harnett v. Garvey, 36 N. Y. Super. Ct.
326.
United States. — Gowcn v. Bush, 76 Fed.
349, 22 C. C. A. 196.
Canada. — Taylor v. Cobourg, etc., R., etc.,
Co., 24 U. C. C. P. 200, Hagarty, C. J., de
livering the opinion of the court.
Authority to hire for a limited price or
term is not to be extended so as to bind the
principal for a greater price or a longer
term, although it will justify a contract to
the full extent of such limits. Pasco r.
Smith, 49" Conn. 576; World's Columbian Ex
position r. Richards, 57 111. App. 601 (hold
ing that one authorized to hire ticket sellers
at the Columbian Exposition had authority
to engage employees for six months, since it
was a fact of world-wide notoriety that the
Exposition was to remain open for that
period) ; Drohan v. Merrill, etc.. Lumber
Co., 75 Minn. 251, 77 N. W. 957 (holding
that authority to hire a servant for the prin
cipal in the absence of restrictive words a?
to the length of time of hiring authorizes
the agent to hire a servant for such time as
is reasonable, considering the nature, of tlx
business, the season of the year in which it
is prosecuted, and the length of time it is
likely to take to complete the work) ; Decker
V. Hassel, 26 How. Pr. (N. Y.) 528 (holding
that authority given by a father to a son
to hire a farm laborer will authorize a con
tract for a term of two months). Compare
Ames r. D. J. Murphy Mfg. Co., 114 Wis. S5,
89 N. W. 836.
79. Laming o. Peters Shoe Co., 71 Mo. App.
646 (holding that the manager of a manu
facturing company whose contract gives him
full power to employ all necessary workman
and operatives has authority to employ »
foreman) ; Wanamaker P. Megraw. 92 X. Y.
App. Div. 616, 87 N. Y. Suppl. 331 ; Benton
v. Moss, 47 Misc. (N. Y.) 376, 93 J». Y.
Suppl. 1113; Fritz r. Western Union Tet.
Co.. 25 Utah 263. 71 Pao. 209.
80. Cox v. Albany Brewing Co., 66 Hun
(N. Y.) 489, 10 N. Y. Suppl. 213 (holding
that where pursuant to a written invitation
a laborer goes to defendant's office for servica,
finds there a person assuming to employ handv
is engaged by him for one year, nnd put to
work, and the service continues for several
weeks to the knowledge of the firm's general
superintendent, such laborer may assume that
the person who employed him was authorired
to do so) ; Mook p. Parke, 9 Misc. (N. Y.J
90, 29 N. Y. Suppl. 32 (holding that where
defendant, to whom plaintiff applied fox em
ployment, refers him, with full knowleslge of
his application, to a third person, di-femi&nt
is chargeable with the acts of such third
person in regard to the application) ; Sheet-
ram r. Trexler Stave, etc., Co., 13 Pa. Super.
Ct. 219.
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subsequent agreements modifying or adding to the contract of hiring.81 Authority
to employ necessarily implies power to contract with such agents for their com
pensation; 82 but an agent having no power to employ cannot bind his principal
to pay for services.83 An agent cannot bind his principal to pay for help or sup
plies furnished to independent contractors who should themselves provide and pay
for such services or materials.84
(b) Employment of Attorney. The employment of an attorney is not one of
th2 ordinary incidents of agency. Ordinarily the principal should be consulted
first; and hence authority to contract for such employment on behalf of the prin
cipal exists only in particular classes of agencies, or under circumstances making
such employment necessary and proper to the performance of the agency.85 An
agent to collect, having authority to collect by suit if necessary, has the resulting
power to employ an attorney to conduct such suit;"* and a principal is liable for
payment for services rendered by an attorney employed by a general agent to
whom the principal has intrusted business requiring the services of an attorney,
either in law suits or in other matters.87
(c) Providing Medical Attendance, Etc. An employer is not ordinarily bound
to provide medical attendance for a sick or injured employee, and hence his agent
81. Prior v. Flagler, 10 Miac. (N. Y.) 496,
31 N. Y. Suppl. 193 [affirmed in 13 Misc.
115, 34 N. Y. Suppl. 152]; Nielsen i>.North
eastern Siberian Co., 40 Wash. 194, 82 Pac.
292.
82. In re Opinicjn of Justices, 72 N. H. 601,
54 Atl. 950.
Payment in cash.— An agent cannot bind
his principal to pay for such services except
in the usual wav in cash. Deffenbaugh v.
Jackson Paper Mfg. Co., 120 Mich. 242, 79
N. W. 197 (holding that a general agent au
thorized to hire an employee at a yearly
salary has no special authority to contract
to compensate the employee with a share of
the profits in the principal's business);
Berrien f. McLane, Hoffm. (N. Y.) 421
(holding that an agent employed to manage
a cause and employ counsel for a land com-
^anv has no authority to pay the counsel in
land).
83. National Cash Register Co. v. Hagan,
37 Tox. Civ. App. 281, 83 S. VV. 727; Hibbard
r. Peek, 75 Wis. 619, 44 N. W. 641; Taylor
r. Cobourg, etc., R., etc., Co., 24 U. C. C. P.
200.
84. Powrie v. Kansas Pac. R. Co., 1 Colo.
520; Wolf v. Davenport, etc., R. Co.. 93
Jowa 218, 61 N. W. 847; Gatclv v. Kniss,
64 Iowa 537, 21 N. W. 21; Watts v. Metcalf,
00 S. W. 824, 23 Ky. L. Rep. 2189; Gardner
V. Boston, etc., R. Co., 70 Me. 181.
85. Mississippi. — Bush v. Southern Brew
ing Co.. 09 Miss. 200, 13 So. 856.
South Dakota.— Davis v. Matthews, 8 S. D.
300, 60 N. W. 456.
Texas.— Hanrick v. Gurlev, 93 Tex. 458,
54 S. W. 347, 55 S. W. 119, 56 S. W. 330
[affirming in part and in part reversing
(Civ. App. 1899) 48 S. W. 994]; Tabet v.
Powell, (Civ. App. 1903) 78 S. W. 997.
United State*.— Lee v. Rogers, 15 Fed.
Cas. No. 8.201, 2 Sawy. 549.
England. — Ex p. Frampton, 1 De G. F.
& J. "203, 62 Eng. Ch. 202, 45 Eng. Reprint
359.
See also Attorney and Client, 4 Cyc. 908.
Thus incidental benefit promised to his
principal will not warrant the employment
by an agent of an attorney to appear in a
suit to which his principal is not a party
(Perry r. Jones, 18 Kan. 552), and the or
dinary general agent has no authority to
employ attorneys to test the claims which he
thinks might be established for his principal
by a suit (Bush r. Southern Brewing Co.,
09 Miss. 200, 13 So. 850, holding that the
agent should consult the principal in such
matters; Cochran r. Newton, 5 Den. (N. Y.)
482).
Limitation of authority. — The employment
of an attorney by an agent can be binding
on the principal only so far as may be
necessary and proper in the matters with
reference to which the authority was given.
If the agent employs counsel as to other
matters the principal is not bound. Harnett
t>. Garvey, 36 N. Y. Super. Ct. 326.
86. Hagerman r. Bates, 24 Colo. 71, 49 Pac.
139; Strong v. West, 110 Ga. 382, 35 S. E.
093; Rvan v. Tudor, 31 Kan. 366, 2 Pac.
797; Davis v. Waterman, 10 Vt. 526, 33 Am.
Dec. 216.
87. Ioira. — Barbee v. Aultman, 102 Iowa
278, 71 N. W. 235.
Minnesota.— Mason v. Taylor, 38 Minn. 32,
35 N. W. 474.
Keii York.— Prindle v. Washington L. Ins.
Co., 73 Hun 448, 20 N. Y. Suppl. 474 [dis
tinguishing Adriatic F. Ins. Co. r. Treadwell,
108 U. S. 361, 2 S. Ct. 772. 27 I., ed. 754] :
Harnett v. Garvey, 30 N. Y. Super. Ct. 326.
South Dakota.— Kirbv v. Western Wheeled
Scraper Co., 9 S. D. 623, 70 N. W. 1052;
Davis t». Matthews, 8 S. D. 300, 00 N. W.
456.
Yermonl.— Farrington >v. Haves, 65 Vt.
153. 25 Atl. 1091.
United States.— Dale v. Redfield, 22 Fed.
500. 23 Blatchf. 3.
Canada. — Clarke r. Union F. Ins. Co., 10
Ont. Pr. 339.
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has no implied authority to contract in his name for such attendance.88 This ia
true of the ordinary manufacturing or commercial corporation, and any liability
of such a corporation for the employment by its agent of a physician or surgeon
must rest upon the express authority or active assent of the principal.89 But
because of the peculiar nature of certain occupations the courts upon humani
tarian grounds, and for reasons of public policy as well, have held that the agent
of persons or corporations engaged in such occupations may provide medical
attendance upon the credit of his principal.1'0 This rule has been most often
applied in the case of corporations engaged in the hazardous business of operating
railroads, and it has been held in a number of cases that authority to employ such
medical attendance will be regarded as being within the scope of the implied powers
of some agent of the company, generally the superintendent of the road.91 But
no such authority ordinarily resides in the subordinate employees and agents of
the road, such as yard-masters, station agents, engineers/ conductors, and the
like. Their contracts of this land therefore will not bind the company unless
specially authorized or ratified,92 although it has been held that such agents may
Amount of compensation. — Authority to
employ attorneys implies a right to agree
as to their compensation. Harms v. Wolf,
114 Mo. App. 387, 89 S. VV. 1037; Cross v.
Atchison, etc., R. Co.; 71 Mo. App. 585;
Tabet v. Powell, (Tex. Civ. App. 1903) 78
S. W. 997.
88. Sevier v. Birmingham, etc., R. Co., 92
Ala. 258. 9 So. 405; Harris v. Fitzgerald,
75 Conn. 72, 52 Atl. 315, holding that in an
action against a railroad contractor for med
ical services rendered to one of his laborers
under an alleged request from the contractor's
son, who wa9 his bookkeeper and timekeeper,
it was error to instruct that it was for the
jury to determine whether sueh son had au
thority to employ plaintiff, but the court
should have instructed that he had no im
plied authority to make such contract. See
also Corporations, 10 Cyc. 926; Masteb
and Servant, 26 Cyc. 1050.
89. Colorado.— Mt. Wilson Gold, etc., Min.
Co. v. Burbridge, 11 Colo. App. 487, 53 Pae.
826.
Connecticut.— Swazey v. Union Mfg. Co.,
42 Conn. 556.
Indiana.— Chaplin v. Freeland, 7 Ind. App.
670, 34 N. E. 1007, holding that the general
manager of an ordinary manufacturing busi
ness has ivo authority to bind the owner by
the employment of a physician or surgeon
to attend an injured employee, in the absence
of any facts showing an absolute necessity
for sucli action by the employer.
Kentucky.— Godshaw v. Struck, 109 Ky.
825. 58 S. W. 781, 22 Ky. L. Rep. 820, 51
L. R. A. 668.
Mississippi. — Malone l?. Robinson, (1893)
12 So. 709, applying the rule to the manager
of a plantation.
Montana.— Spclman v. Gold Coin Min.,
etc., Co., 26 Mont. 70, 66 Pac. 597, 91 Am.
St. Rep. 402, 55 L. R. A. 640.
Pennsylvania. — Shriver v. Stevens, 12 Pa.
St. 258 (holding that an agent of a stage
company who is authorized to obtain surgical
aid for a passenger who has been injured
by the upsetting of the coach is not there
fore authorized to employ a physician to
attend to one who had acted as coachman,
without the consent or knowledge of the
company, and who had been injured by the
same accident) ; Hayes »;. Lehigh Valley
Coal Co., 12 Luz. Leg. Reg. 101.
90. Sevier v. Birmingham, etc., R. Co., 92
Ala. 258, 9 So. 405; Chaplin t\ Freeland. 7
Ind. App. 076, 34 N. E. 1007.
91. Alabama.— Sevier P.Birmingham, etc.,
R. Co., 92 Ala. 258, 9 So. 405.
Arkansas.— St. Louis, etc., R. Co. v.
Hoover, 53 Ark. 377, 13 S. W. 1092.
Florida. — Peninsular R. Co. v. Garr. 22
Fla. 356, 1 Am. St, Rep. 194.
Illinois.— Cairo, etc., R. Co. v. Mahonev,
82 111. 73, 25 Am. Rep. 299; Toledo, etc., R.
Co. v. Rodrigues, 47 111. 188, 95 Am. Dec.
484.
Indiana.— Cincinnati, etc., R. Co. r .
Davis, 126 Ind. 99, 25 N. E. 878, 9 L. R. A.
503.
Kansas.— Pacific R. Co. v. Thomas, 19
Kan. 256.
Michigan.— Marquette, etc., R. Co. r. Taft,
28 Mich. 289.
Minnesota.— Hanscom -r. Minneapolis St,
R. Co., 53 Minn. 119, 54 N. W. 944. 20
L. R. A. 695.
Texas. — Houston, etc., R. Co. v. Watkins, 1
Tex. App. Civ. Cas. § 345.
Enqland.— Walker v. Great Western R.
Co., L. R. 2 Exch. 228, 36 L. J. Exch. 123,
16 L. T. Rep. N. S. 327, 15 Wklv. Rep.
769.
Canada. — Gaudreau t'. Canada Atlantic R-
Co., 24 Quebec Super. Ct. 337.
A division superintendent has this author
ity as to accidents resulting in injuries upon
his division of the road. Union Pac. R. Co.
v. Winterbotham, 52 Kan. 433. 34 Pac. 1052;
Pacific R. Co. v. Thomas, 19 Kan. 250. Com
pare Brown p. Missouri, etc., R. Co.. G7 Mo.
122.
92. Alabama.— Sevier c. Birmingham, etc.
R. Co.. 1)2 Ala. 258, 9 So. 405.
Florida. — Peninsular R. Co. r. Garv. 22
Fla. 356, 1 Am. St. Rep. 194.
Illinois.— Cairo, etc., R. Co. »;. Mahoney,
82 111. 73, 25 Am. Rep. 299; St. Louis, etc.
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have authority in exceptional cases and emergencies to employ sueh medical aid
as may be imperative until the superintendent can be communicated with. The
means of communication are such that such authority must be infrequent, and
very limited as to time."3 This liability for medical attendance upon an employee,
it has been held, does not extend to services to a passenger injured without negli
gence on the part of the company. Hence there is no implied power in the super
intendent to employ a physician for such a passenger.84 And of course a conductor
of a railroad train has no authority to employ a physician to attend a trespasser
injured without the fault of the railroad company.05 Seamen are exposed to
hardships and dangers, and are subject to illness and injuries when far from homo,
to such an extent that the maritime law has always been solicitous for their pro
tection. The master of the vessel is agent of the owners with authority to furnish
to all mariners on the ship medical attendance at the cost of the owners.06 Con
tracts for boarding and nursing railroad employees injured while in the performance
of their duties fall within the rule above stated with reference to contracts for
physicians and surgeons, and the superintendent of the road has implied power to
make them.0' But the implied authority to make such contracts of any one
inferior to the superintendent will be strictly limited to emergencies that require
action before he can be consulted.08 One having general power to employ and
R. Co. t'. Wiggins, 47 111.App. 474; St. Louis,
etc., R. Co. v. Olive, 40 111. App. 82.
Michigan.— Marquette,, etc., R. Co. v. Taft,
28 Mich. 289.
Missouri. — Tucker v. St. Louis, etc., R. Co.,
54 Mo. 177.
New York.— Cooper v. Xew York Cent.,
etc., R. Co., C Hun 270.
Texas. — Houston, etc., R. Co. v. Watkins,
1 Tex. App. Civ. Cas. § 345.
Enqland. — Cox v. Midland Counties R. Co.,
3 Exch. 208, 13 Jur. 05, 18 L. J. Exch.
05.
93. Sevier v. Birmingham, etc., R. Co., 92
Ala. 258, 9 So. 405 (where a railroad brake-
man was injured while in discharge of his
duties, and a physician was called by the
conductor to attend him ; and the conductor
had no express authority to employ phy
sicians in such cases, and it was not shown
that the necessity for medical attendance
was urgent and immediate, that communica
tion with the chief officers in regard to such
employment was impracticable, or delay for
that purpose dangerous, or that the general
superintendent knew of the employment until
after the services had been rendered, and it
appeared that there was telegraphic com
munication with him; and it was held that
the company was not liable for such services);
Chicago, etc., R. Co. v. Davis, 04 111. App.
54; Ohio, etc., R. Co. v. Early, 141 Ind. 73,
40 X. E. 257, 28 L. R. A. 540; Terre Haute,
etc., R. Co. v. McMurray, 98 Ind. 358, 40 Am.
Rep. 752 (holding that where a railway
lirakeman is injured in the discharge of his
duty at a point distant from the chief offices
of the company, and stands in need of ini;
mediate surgical attendance, the conductor
may bind the company by the employment
of a surgeon, if there is no superior . agent
of the company present) ; Southern R. Co.
Humphries. 70 Miss. 761, 31 So. 440, Com
pare Louisville, etc.. R. Co. v. Smith, - 121
Ind. 353, 22 X. E. 775, G L. R. A, 320; Terre
Haute, etc., R. Co. v. Brown, 107 Ind. 330,
8 K. E. 218; Evansville, etc.. R. Co. t. Free-
land, 4 Ind. App. 207, 30 X. E. 803; Evans
ville, etc., R. Co. .v. Spellbring, 1 Ind. App.
107, 27 X. E. 239.
94. Union Pac. R. Co. v. Beatty, 35 Kan.
205, 10 Pac. 845, 57 Am. Rep. 100 ; Columbia,
etc., R, Co. v. Wiseman, 1 Ohio Cir. Ct. 240,
1 Ohio Cir. Dec. 134; Skirvim v. O'Brien, 43
Tex. Civ. App. I, 05 S. W. 090; Cox v. Mid
land Counties R. Co., 3 Exch. 208, 13 Jur.
Go, 18 L. J. Exch. 65..
95. Stephenson v. Xew York, etc., R. Co.,
2 Diier (X. Y.) 341; Adams p. Southern R.
Co., 125 X. C. 565, 34 S. E. 642; Wills r.
International, etc., R. Co., 41 Tex. Civ,. App.
58, 92 S. W. 273.
96. ScarH r. Metcalf, 107 X. Y. 211, 13
X. E. 79G. 1 Am. St. Rep. 807. See also
Holt v. Cummings, 102 Pa. St. 212, 48 Am.
Rep. 199, in winch it appeared that the en
gineer of a tugboat was injured by an ex
plosion on the boat at the home port; that
the officer in charge summoned a physician,
who attended him on the boat, and at his
own house, whither he was carried at his
own request, and it was held that the owner
was liable for the physician's services.
97. Louisville, etc.," R. Co. v. McVay, 98
Ind. 391, 49 Am. Rep. 770; Atchison, etc.,
R. Co. v. Reecher, 24 Kan. 228; Texas, etc..
R. Co. v. Myers, 1 Tex. App. Civ. Cas. § 392.
98. Louisville, etc., R. Co. v. McVay, 98
Ind. 301, 49 A.m. Rep. 770; Chicago, etc., R.
Co. v. Behrens, 9 Ind, App. 575, 37 X. E.
26 (holding that a railroad doctor who is
required to do the medical and surgical work
of the company in a prescribed territory an.l
care for the patients while under his charge
lias no implied power to bind the company
for board and care of an injured employee
whom lie has ordered removed from , a train
to a house in order to care for and treat
him); Toledo, etc., R. Co. o. Mvlolt, 0 Ind.
App. 438, 33 X. E. 135; Bushnell, ,v. Chicago,
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discharge men, and whose power is coextensive with the business, may contract
for board and nursing for an injured employee.08
(vi) To Contract For Board.1 The implied authority of an agent to
contract on his principal's account for board involves no peculiar rules. It arises
when such contract is necessary and proper to the performance of the duties
intrusted to the agent, but not otherwise.2
(vn) To Ship Goods.3 When goods are put in the charge of an agent to
deliver to a carrier,* or when he is employed to accompany the goods in transit, he
is presumed to have authority to make the necessary contracts at the point of
shipment, or, if arrangements must be made along the way, during the transit.5
The principal question growing out of authority to ship goods has to do with the
agent's implied authority to assent for his principal to contracts affecting the
carrier's liability. Such authority includes all the necessary and usual means of
carrying it into effect." One of the necessary incidents to a shipment is to arrange
with the carrier to receive the goods. Accordingly it is a general rule that the
shipping agent must be regarded as having authority to stipulate for and accept
the terms of transportation.7 This includes authority to assent to the usual
contracts releasing carriers from their strict common-law liabilities as common
carriers of goods," to make agreements and give directions as to the delivery of the
etc., R. Co., 69 Iowa 620, 29 N. W. 753 (hold
ing that the physician of the company has
no authority to contract for board of rela
tives of the injured employee) ; Mayberry r.
Chicago, etc., R. Co., 75 Mo. 492.
99. American Quarries Co. r. Lay, 37 Ind.
App. 386, 73 N. E. 608.
1. Authority to contract for board of in
jured employee see supra, II, A, C, h, (v), (c).
2. Burley v. Kitchell, 20 N. J. L. 305. hold
ing that where there is a general agency to
carry on the business of the principal during
his absence, the principal is liable on con
tracts made by the agent for the board of
the workmen employed, for the principal if
present must have made such provision.
A commercial traveler who is a transient
patron at plaintiffs hotel does not bind his
employer for board furnished him from time
to time, through an extended period, where
it is the custom for transient patrons to pay
cash, and notice is not given the employer
of the failure of the traveler to do so. Cov
ington r. Newberger, 1)9 N. C. 523, 6 S. E.
205. See also Cannon v. Hcnrv, 78 Wis. 167,
47 N. W. 186, 23 Am. St. Rep." 399.
3. Sop, generally, Carriers, 6 Cyc. 352.
4. California Powder Works p. Atlantic,
etc., R. Co., 113 Cal. 329, 45 Pac. 691, 30
L. R. A. 648; Christenson P. American Ex
press Co., 15 Minn. 270, 2 Am. Rep. 122;
Aldiidge r. Great Western R. Co., 15 C. B.
N. S. 582, 33 L. J. C. P. 101, 109 E. C. L.
582. Compare Love c. Davis, 25 Ala. 333,
holding that receiving and forwarding mer
chant cannot, unless under some special con
tract, custom, or usage of trade, forward cot
ton to a port, without instructions from his
principal, and direct its delivery on arrival to
a commission merchant.
5. Connecticut.— Converse p. Norwich, etc.,
Transp. Co., 33 Conn. 106.
Massachusetts.- — Hill r. Boston, etc., R.
Co., 144 Mass. 284, 10 N. E. 836.
Minnesota.— Armstrong v. Chicago, etc., R.
Co., 53 Minn. 183, 54 N. W. 1059.
New York.— Lamb v. Camden, etc., Transp.
Co., 46 N. Y. 271, 7 Am. Rep. 327.
Pennsylvania. — Camden, etc., R. Co. P. For
syth, 61 Pa. St. 81.
Compare Gulf, etc., R. Co. v. White, (Tex.
Civ. App. 1895) 32 S. W. 322, holding that
employees sent along with a shipment of
cattle cannot be assumed to have authority
to make a contract with a connecting line to
which the cattle are delivered.
6. Michigan Southern, etc., R. Co. r. Dav,
20 111. 375, 71 Am. Dec. 278; Nelson r. Hud
son River R. Co., 48 N. Y. 498.
7. Jennings p. Grand Trunk R. Co., 127
N. Y. 438, 28 N. E. 394; Nelson p. Hudson
River R. Co., 48 N. Y. 498; Missouri Pac. R.
Co. p. International Mar. Ins. Co., 84 Tex.
149, 19 S. W. 459; Rvan r. Missouri, etc.. R.
Co., 65 Texf. 13, 57 Am. Rep. 589 (holding
that the carrier may act upon this presump
tion in dealing with the agent, and need not
inquire as to his authority in the particular
case); Gulf, etc., R. Co. r"
.
White, (Tex. Cir.
App. 1895) 32 S. W. 322.
8. California. —California Powder Works r.
Atlantic, etc., R. Co., 113 Cal. 329, 45 Pac.
C91, 36 L. R. A. 648.
Illinois.— Illinois Cent. R. Co. v. Jonte. 13
111. App. 424.
Indiana. — Adams Express Co. f. Carnahan.
29 Ind. App. 606, 63 N. E. 245, 64 N. E. 647,
94 Am. St. Rep. 279.
Massachusetts.— Squire p. New York Ont.
R. Co., 98 Mass. 239, 93 Am. Dec. 162, hold
ing that where a shipper of live stock sends
his agent in charge of the property, tho
agent stands in the position of owner, and a
contract made by him limiting the liability
of the carrier is binding on the shipper, in
the absence of fraud on the carrier's part,
Missouri. — Cravcroft !'. Atchison, etc.. K.
Co., 18 Mo. App. 487.
New York.— Shelton r. Merchants* Dis
patch Transp. Co., 59 N. Y. 258 [reverting
36 N. Y. Super. Ct. 527]; Jones r. New-
York, etc., R. Co., 3 N. Y. App. Div. 341, 38
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goods,' and to assent to reasonable regulations as to the shipment, or the time and
manner of presenting claims for damages.10 But when the shipper has made his
own contract with the carrier it has been held that the agent has no implied author
ity to assent to any modification of such contract.11
(vni) To Make Payments. The power of a buying agent to pay for the
goods purchased by him has been already discussed." The principal may of
course expressly authorize his agent to pay obligations which he owes, and such
authority may be implied in a particular case from a general power to make collec
tions and from the proceeds to settle the principal's accounts.13 Power to make
payments, and to make them in property instead of in money, may be part of the
acts necessary and proper to enable the agent to perform the duties intrusted to
him, and in such cases authority to make them is to be inferred; 14 but such author
ity is not to be lightly implied. The mere fact that an agent has general power to
conduct a merchant's retail business in his absence of itself raises no implication
that he has authority to pay the merchant's debts,15 particularly before they are
due.18 And an agent authorized to make payments for his principal has, in the
absence of special powers to that end, no authority to make payments in his own
notes,17 or in anything but money; 18 and he has no power to pledge the principal's
credit for future payments,1' or for the debts of other persons who have assumed
to buy or otherwise contract, on the principal's credit.20
(ix) To Make Contracts of Guaranty and Suretyship. A guaranty,
like a warranty, is not within the scope of an agent's implied powers except by
force of usage or custom, and a usage to guarantee payments is not common.
The authority to give a guaranty is not inherent in a general agency of any kind.21
N. Y. Suppl. 284 ; Root i>.New York, etc., R.
Co., 76 Hun 23, 27 N. Y. Suppl. 611; Soumet
v. National Express Co., 66 Barb. 284; Mori-
arty v. Harnden's Express Co., 1 Daly 227;
Mever t;. Harnden's Express Co., 24 How. Pr.
290*.
A person employed to construct glass cases
and superintend their shipment cannot bind
the owner by a contract limiting the car
rier's liability for loss from breakage. Merri-
man v. The May Queen, 17 Fed. Cas. No.
0,481, Newb. Adm. 464.
9. Michigan Southern, etc, R. Co. v. Day,
20 111. 375, 71 Am. Dec. 278.
10. Armstrong v. Chicago, etc., R. Co., 53
Minn. 183, 54 N. VV. 1059; Nelson v. Hudson
River R. Co., 48 N. Y. 498.
11. Atchison, etc., R. Co. v. Watson, 71
Kan. 090, 81 Pac. 499; Jennings p. Grand
Trunk R. Co., 127 N. Y. 438, 28 N. E. 394
[affirming 52 Hun 227, 5 N. Y. Suppl. 140 1.
12. See supra, II, A, 6, a, (ui).
13. Tanner v. Page, 106 Mich. 155, 63 N. W.
993, holding that one who held certain ac
counts for collection, and from the proceeds
thereof was to pay the assignor's creditors,
was justified in paying a tax due from tne
assignor to the state.
14. Litchfield Bank v. Church, 29 Conn.
137; Taylor v. Labeaume, 14 Mo. 572, 17
Mo. 338, holding that a person " with full au
thority to transact any business ... to em
ploy men, purchase logs, sell lumber, or to
perform any other business connected
" with
his principal, has a general authority and
may transfer lumber in payment to men
employed bv him.
15. Claflin v. Continental Jersey Works, 85
Ga. 27, 11 S. E. 721; Lee v. Tinges, 7 Md.
215.
16. Claflin v. Continental Jersey Works, 85
Ga. 27, 11 S. E. 721; Beals v. Allen, 18
Johns. (N. Y.) 363, 9 Am. Dec. 221; Hamp
ton v. Matthews, 14 Pa. St. 105.
17. English v. Rauchfuss, 21 Misc. (N. Y.)
494, 49 N. Y. Suppl. 639.
18. Berrien v. McLane, Hoffm. (N. Y.)
421.
He has no power to pay in property.— Lee
v. Tinges, 7 Md. 215; Beals v. Allen, 18
Johns. (N. Y.) 363, 9 Am. Dec. 221; Hamp
ton v. Matthews, 14 Pa. St. 105 ; Peshine i>.
Shepperson, 17 Gratt. (Va.) 472, 94 Am. Dec.
468.
Even a statute allowing an agent to take
payment in property other than money does
not thereby give power to make payment in
the same way. Claflin r. Continental Jersey
Works, 85 Ga. 27, 11 S. E. 721.
19. Jaquins f. Gilbert, (Kan. 1898) 53 Pac.
754; Wells v. Martin, 32 Mich. 478. But
compare In re Hale, [1899] 2 Ch. 107, 68
L. J. Ch. 517, 80 L. T. Rep. N. S. 827, 15
T. L. R. 389, 47 Wkly. Rep. 579.
20. Baker v. Pagaud, 26 La. Ann. 220;
Ruppe f. Edwards, 52 Mich. 411, 18 N. W.
193 (holding that a bookkeeper has no power,
by virtue merely of his position, to bind his
employer for the debt of a third person) ;
Reading R. Co. v. Johnson, 7 Watts & S.
(Pa.) 317 (holding that the authority of an
agent to assume the payment of the debt of
a third person for his principal should be
clearly proved, or no recovery can be had
upon such promise against the principal).
21. Illinois.— liraun v. Hess, 187 111. 283,
58 X. E. 371 [affirming 86 111. App. 544];
Kinser v. Calumet Fire-Clay Co., 165 111.
505, 46 N. E. 372 [affirming 64 111. App.
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But it is always competent to show that the agent has been clothed with such
authority, and in such case the principal will of course be bound thereby.22 Except
in so far as the principal may be bound by an authorized indorsement by the
agent, the latter when empowered to give or sell notes cannot give a guaranty of
their payment by the principal.23 While it is entirely competent to empower an
agent to bind his principal as a surety,24 yet such a contract is extraordinary, and
does not impliedly come within the powers of the most general agent.25 Moreover,
when the power does exist it must be exercised strictly within the limits prescribed
by the principal or he will not be bound at all."
(x) To Receive and Maintain Possession of Property. One may
be constituted agent with authority to receive the property of the principal, and
when such an agent accepts such property, the acceptance is binding on the prin
cipal so far as the agent was acting within the scope of his authority.27 But an
437]; Hess r. Heegaard, 54 111. App. 227;
Lake Erie, etc., R. Co. v. Faught, 31 111.
App. 110.
Nebraska.— Bullnrd v. De Groffe, 59 Nebr.
783, 82 N. W. 4; Oberne v. Burke, 30 Nebr.
581, 40 N. VV. 838.
Neio York.— Quinn v. Carr, 4 Hun 259, 0
Thomps. & C. 40:2; English v. Rauclifuss, 21
Misc. 494. 47 N. Y. Suppl. 639. But com-
parc Lossee v. Williams, tl Lans. 228.
Ohio. — Mahler-Wolf Produce Co. t\ Mever,
26 Ohio Cir. Ct. 165.
Pennsylvania.— Stevenson v. Hov, 43 Pa.
St. 191.
But compare McClure !'. Corvdon Deposit
Bank, 100 S. W. 1177, 32 Kv. *L. Rep. 772.
22. Lake Erie, etc., R. Co. o. Faught, 31
111. App. 110; Ludlow-Saylor Wire Co. t\
Friblev Hardware, etc., Co., 67 Kan. 710, 74
Pac. 237; Porter v. Woods, 138 Mo. 539, 39
S. W. 794.
23. Graul p. Strutzel, 53 Towa 712, 6 N. W.
119, 36 Am. Rep. 250 (holding that an agent
who is only authorized to sell notes cannot
bind his principal by a guaranty .of their pay
ment) ; Humphrey r. Havens, 12 Minn. 298
(holding that authority to bind the principal
to pay the note and mortgage of a third
person cannot be implied from authority to
make notes for the principal).
24. Helmer v. St. John, 8 Hun (N. Y.)
ICG.
25. Wood v. McCain, 7 Ala. 800, 42 Am.
Dec. 012; Gates r. Bell, 3 La. Ann. 02 (hold
ing that an express authority is necessary to
bind the principal by a contract of surety
ship for a stranger) ; Copley i'. Flint, 6 Rob.
(La.) 50 (holding that an agent having gen
eral and special powers " to manage all the
business of the constituent, and more espe
cially to draw notes and drafts, and endorse
those made by himself or others." cannot
bind his principal as surety in solido with
himself, in a contract relating exclusively to
his own interests); Hamburg Bank v. John-
Bon, 3 Rich. (S. C.) 42 (holding that a gen
eral agent with authority to transact all tnc
mercantile business of bis principal has not,
by such general power, authority to bind his
principal as surety on mercantile paper, nor
on accommodation paper). Compare In re
American Fidelity Co., 54 Mise. (N. Y.) 357,
104 N. Y. Suppl. 711, holding that a surety
company which appoints agents whom it calls"
general agents," with authority to solicit
business for it as a surety on excise bonds,
receive applications, issue bonds, and receive
premiums therefor, cannot claim that such
agents have not authority to make the agree
ment with the applicant for a bond, for which
an extra premium is paid, that be shall not
be liable for any amount the company may
beeome chargeable with on account of the
bond.
26. Dugan v. Champion Coal, etc., Co.. 105
Ky. 821, 49 S. W. 958, 20 Ky. L. Rep. 1641,
holding that a power of attorney executed by
defendant authorizing another to sign his
name as surety to a bond for six thousand
dollars in place of a bond for a like amount
on which he was already surety and which
was then barred by limitations did not au
thorize the agent to execute a bond for the
principal and accrued interest of the exist
ing bond, amounting to eight thousand six
hundred and sixty-seven dollars, and a bond
for that amount executed by the agent is
void as to the surety.
27. Rahm r. Deig, 121 Ind. 283, 23 X. E.
141, holding that to bind the principal for
the acceptance of corn by the agent the jury
must believe that the agent was acting within
the scope of his authority, and that if he did
undertake to accept the corn as to its quality,
he was at the time in full knowledge of all
facts with reference thereto, and that he
acted in good faith, without fraud or collu
sion with plaintiff.
Agents are presumed to have authority to
receive property to be delivered to the prin
cipal, if receiving such goods is in the line
of their ordinary duties as agents, or is part
of the undertaking they were authorized to
contract with third persons. Clvdesdal?
Horse Co. v. Bennett, 52 Mo. App. 333 (hold
ing that an agent who sells a horse on the
agreement to replace it with another if it
does not prove as warranted has power to
1ind the principal by receiving the horse on
its return by the purchaser, and a demand of
him to Teplaee it is sufficient) ; Sacalaris r.
Furcka, etc., R. Co.. 18 Nev. 155, 1 Pac. 835,
SI Am. Rep. 737 'holding that a railroad
superintendent mav be presumed to have au
thority to determine an ordinary matter,
such as the receipt of fuel for the company) ;
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agent as such has no authority to receive property for the principal if this is not a
necessary part of the performance of the duties intrusted to him;28 nor can he, if
authorized to receive the property, accept it at an unusual or unauthorized time
or place,29 although a substantial compliance is all that is required.30 If an agent
is in possession of the principal's property by the authority of the principal, the
possession of the agent is the possession of the principal,51 and will authorize the
agent to maintain against third persons possessoiy actions with reference to the
property.32 Possession as indicia of ownership, or of authority to the agent to sell
the property intrusted to him, has been elsewhere considered.33
B. Construction — 1. In General. That every grant of authority should,
if possible, be so construed as to give effect to the intent of the principal in creating
the agency is the cardinal rule of construction of the authority of an agent. This
is an immediate consequence of the nature of agency, which is a relation founded
on the intent of the principal.34 This ride is to be applied, however, subject to
two considerations namely : (1) This intent is to be determined from the legal effect,
and not necessarily the effect really supposed by the principal, of the language,
conduct, or circumstances constituting the appointment.85 (2) As a corollary
of this, the authority will be so construed as to protect third persons dealing with
the agent, provided the latter acted within the real or apparent scope of his author
ity, although contrary to the intention and privately expressed desires of the
principal.36 It must never be overlooked, however, that in the absence of proof
Purcell v. Jaycox, 59 X. Y. 288 [reversing
3 Thomps. & C. 400J (holding that the re
ceipt by a cartman who ordinarily received
goods for plaintiff was binding, although
plaintiff had notified defendant that he would
not accept the goods) ; Callahan v. Crow, 91
Hun (X. Y.) 340, 36 ST. Y. Suppl. 225
[affirmed in 157 N. Y. 695, 51 X. E. 1089]
(holding that the delivery of property to the
agent who negotiated for its purchase is a de
livery to his principal) ; Gallup v. Lederer,
1 Hun (JT. Y.) 282, 3 Thomps. &, C. 710.
Delivery to an agent having authority to
receive it is in law a delivery to the principal
himself. Pottinger t". Hecksher, 2 Grant
rPa.) 309.
28. Singer Mfg. Co. t. McLean, 105 Ala.
31 C, 16 So. 912 (holding that an agent au
thorized to take an inventory and report the
business of a salesman cannot, by accepting
property of his principal, relieve the sales
man from liability for it) ; Weston p. Alley,
4'.) Me. 94 (holding that where the owners
of a certain tannery appointed an agent to
net for them in " all matters and business
relating to the tannery," he was not thereby
authorized to bind his principals as re
ceiptors to an officer for horses, etc., used
in the tannery, which had been attached as
the property of a third person) ; Dorr v.
Xew England Mar. Ins. Co., 4 Mass. 221
(holding that a mere correspondent to whom
a shipper has written that the proceeds of a
cargo shipped to another port will be re
mitted to him has no authority, on the ship's
being captured and brought into his port,
to accept a restoration of the cargo for the
shipper).
29. Longworth v. Conwell. 2 Blackf. (Ind.)
469: Brown r. Berrv, 14 N. H. 459.
30. Davis t. Reamer, 105 Ind. 318, 4 N. E.
857 (holding that one authorized to receive
anil tafce property, to he shipped in a vessel,
from the " landing," may take it from a
wharfboat, stationed at a wharf, on to which
the property -was discharged from the carry
ing vessel) ; Richardson r. Goddard, 23 How.
(U. S.) 28, 16, L. ed. 412 [reversing 10 Fed.
Cas. Xo. 5,494, Brunn. Col. Cas. 602].
31. Beaumont v. Covington, 8 Rob. (La.)
189; Arden V. Soileau, 16 La. 28; Merrill v.
Hilliard, 59 X. H. 481; Bean r. Smith, 20
X. H. 461.
32. Beaumont f. Covington, 6 Rob. (1a.)
189; Arden V. Soileau, It! La. 28. .
33. See supra, II, A, 6, b, (n) ; II, A, 6,
d, (II).
34. Halladay v. Underwood, 90 111. App.
130 (holding that every authority of an
agent must find its ultimate source in some
act or word of the principal indicative of his
intention, and where the authority is sought
to be implied from the words or conduct
of the principal, its extent cannot exceed
the necessary and legitimate effect of the
words and conduct relied upon) ; Edwards t'.
Thomas, 00 Mo. 468; Muth v. Goddard, 28
Mont. 237, 72 Pac. 621. And see supra,
I, A, If I, D, 1, a.
35. Heath v. Stoddard, 91 Me. 499, 40 Atl.
547. See also Toohey r. Comstock, 45 Mich.
003, 8 X. W. 504. And see supra, L A, 1,
2; I, By 1, a.
36. Indiana. — Xew Albany, etc., R. Co. r.
Haskell. 11 Ind. 301; German-American
Bldg. Assoc. t;. Droge, 14 Ind. App. 691, 43
X. E. 475.
Ioica.— Elder v. Stuart, 85 Iowa 690, 52
X. VV. 660.
Kansas. —■Ludlow-Saylor Wire Co. t\ Frib-
lev Hardware, etc., Co., 67 Kan. 710, 74 Pac.
237.
Louisiana. — Mackey v. De Blanc, 12 La.
Ann. 377.
Maryland.— Gardner r. Lewis, 7 Gill 377,
Massachusetts.—McXcil v. Boston Chamber
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to the contrary the power is to be exercised for the benefit of the principal about
his private business, and presumably is limited to acts of the kind indicated by
the appointment.37 Within these limits the authority is to be fairly and liberally
construed so as to effectuate and not defeat its design and object,38 and if some of
the powers conferred seem conflicting or repugnant, a construction should be found
to give as nearly as possible full effect to every part of the authority granted.39 The
of Commerce, 154 Mass. 277, 28 N. E. 245,
13 L. R. A. 559.
Michigan.— Havens v. Church, 104 Mich.
135, 62 N. W. 149; Hutchings V. Ladd, 16
Mich. 493.
Minnesota.— American Graphic Co. v. Min
neapolis, etc., R. Co., 44 Minn. 93, 46 N. VV.
143.
Missouri. — Porter v. Woods, 138 Mo. 539,
39 S. VV. 794; May v. Jarvis-Conklin Mortg.
Trust Co., 138 Mo. 275, 39 S. VV. 782;
Wilson r. Missouri Pac. K. Co., 66 Mo. App.
388.
Nebraska.— Harrison Nat. Bank v. Austin,
65 Nebr. 632, 91 N. VV. 540; Faulkner v.
f-iinms, (1902 ) 89 N. W. 171; Cheshire
Provident Inst. v. Feusner, 63 Nebr. 682, 88
N. W. 849; Holt v. Schneider, 57 Nebr. 523,
77 N. VV. 1086; Lebanon Sav. Bank v.
Blanke, 2 Nebr. (Unoff.) 403, 89 X. VV. 169;
Harrison Nat. Bank v. Williams, 2 Nebr.
(Unotf.) 400, 89 N. VV. 245.
A7etc York.— West Side Sav. Bank v. New
ton, 76 N. Y. 616; Goodrich v. Thompson, 4
Rob. 75 [affirmed in 44 N. Y. 324] ; Mullin
v. Sire, 34 Misc. 540, 09 N. Y. Suppl. 953;
Standard Fertilizer Co. v. Van Valkenburgh,
21 Misc. 559, 47 N. Y. Suppl. 703.
Oregon. — Connell v. McLoughlin, 28 Oreg.
230, 42 Pac. 218.
Tennessee. — Nunnelly v. Goodwin, (Ch.
App. 1896 ) 39 S. VV. 855.
Texas. — Patton-VVorsham Drug Co. V.
Stark, (Civ. App. 1905) 89 S. W. 799;
Porter v. Heath, 2 Tex. App. Civ. Cas. § 124.
England.— Davy v. Waller, 81 L. T. Rep.
N. S. 107.
And see supra, II, A, 2, b.
When instructions uncertain.— If a prin
cipal gives an order to an agent in such un
certain terms as to be susceptible of two
different meanings, and the agent bona fide
adopts one of them and acts upon it, it is
not competent to the principal to repudiate
the act as unauthorized because he meant
the order to be read in another sense of
which it is equally capable. Ireland v. Liv
ingstone, L. R. 5 "H. L. 395, 41 L. J. Q. B.
201, 27 L. T. Rep. N. S. 79 [aflirminq L. R.
2 Q. B. 99, 36 L J. Q. B. 50. 15 L. T. Rep.
N. S. 206, 15 VVkly. Rep. 152].
87. Alabama.—Birmingham Mineral R. Co.
v. Tennessee Coal, etc., Co., 127 Ala. 137,
28 So. 679.
Arkansas.— Welch r. McKenzie, 60 Ark.
231, 50 S. W. 505.
Colorado.— Gates Iron Works r. Denver
Engineering Works, 17 Colo. App. 15, 67
Pac. 173.
Illinois.— McClun r. McClun, 176 111. 376,
52 N. E. 928.
Iotca.— Drake v. Chicago, etc., R. Co., 70
Iowa 59, 29 N. W. 804.
Kansas.— Union Pac. Town-Site Co. r.
Page, 54 Kan. 363, 36 Pac. 992.
Maine.— Millay r. Whitney, 63 Me. 522.
Massachusetts!— Fletcher v. Sibley, 124
Mass. 220.
Missouri. — Grand Ave. Hotel Co. V. Fried
man, 83 Mo. App. 491.
Nevada. — Jos. Schlitz Brewing Co. v.
Grimmon, 28 Nev. 235, 81 Pac. 43.
New York.— Mechanics', etc., Bank r.
Farmers', etc., Nat. Bank, 60 N. Y. 40.
Oklahoma.— Wilson v. Wood, 10 Okla. 279,
61 Pac. 1045.
Pennsylvania. — Thompson t'. Sproul, 179
Pa. St. 266, 36 Atl. 290; Lauer Brewing Co.
v. Schmidt, 24 Pa. Super. Ct. 396; John C.
Cochran Co. v. International Cream Separa
tor Co., 20 Lane. L. Rev. 12.
South Carolina.— Providence Maeh. Co. r.
Browning, 72 S. C. 424, 52 S. E. 117; State
v. Isaacs, 1 Speers 223.
Utah.— Moyle v. Salt Lake Citv Cong.
Soc., 16 Utah 09, 50 Pac. 806.
Virginia. — Engleby v. Harvev, 93 Va. 440,
25 S. E. 225.
Washington.— Gregory v. Loose, 19 Wash.
599, 54 Pac. 33.
United States. — Thiel Detective Service
Co. v. McClura, 142 Fed. 952, 74 C. C. A.
122.
England.— Ex p. Snowball, L. R. 7 Ch.
534, 41 L. J. Bankr. 49, 26 L. T. Rep. N. S.
894, 20 VVkly. Rep. 786.
Canada. — McDonald v. Royal Ins. Co., 15
Nova Scotia 428 ; King c. "Rogers, 1 Ont.
L. Rep. 69.
And see supra, II, A, 3, 4.
38. Long v. Jennings, 137 Ala. 190, 33 So.
857; Huntington r. Finch, 3 Ohio St. 445;
National Bank of Republic r. Old Town
Bank, 112 Fed. 726, 50 C. C. A. 443. And
see infra, II, B, 2.
39. California. — Alcorn v. Buschke, 133
Cal. 655, 66 Pac. 15; Golinsky r. Allison, 114
Cal. 458, 46 Pac. 295.
Indiana.— Robinson v. Nipp, 20 Ind. App.
156, 50 N. E. 408.
Kansas.— Philadelphia Mortg.. etc., Co. r.
Hardesty, 68 Kan. 683, 75 Pac. 1115.
Maryland.— Hawlev Down-Draft Furnace
Co. v. Hooper, 90 Md. 390, 45 Atl. 456.
Massachusetts. — Lewis r. Moore, 14 Grav
184.
Michigan.— Stevenson v. Michigan Log
Towing Co., 103 Mich. 412, 61 N. W. 536.
Minnesota.— Snell P. Wcycrhauser, 71
Minn. 57, 73 N. W. 633.
New York.— Doubledav P. Kress, 50 N. Y.
410, 10 Am. Rep. 502; "Wight v. Wood, 57
Barb. 471: Paris Hill Mfg. Co. r. Lyman,
13 N. Y. St. 370.
Pennsylvania. — Dusar r. Perit, 4 Biun.
301.
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language, oral or written, used in clothing an agent with his authority should be
given its ordinary and natural meaning in view of the principal's purpose, and not
an unreasonable or strained construction, either to enlarge or restrict the agency ; 40
and the authority is never to be extended by mere construction beyond that which
is expressly given or which is necessary and proper to carry the authority so given
into effect.41
2. Construction of Letters or Powers of Attorney. A power of attorney is
a formal instrument and must be strictly construed according to the natural import
of its language.43 Powers of attorney are not subject to that liberal interpreta
tion,43 which is given to less formal instruments, as letters of instruction, etc.,
in commercial transactions,44 which are interpreted most strongly against the
South Carolina.— Peay t>.Seigler, 48 S. C.
490, 26 S. E. 885, 59 Ain. St- Rep. 731.
Texas. — Halff v. O'Connor, 14 Tex. Civ.
App. 191, 37 S. W. 238; Miller v. Sullivan,
14 Tex. Civ. App. 112, 33 S. W. 695, 35
S. W. 1084, 37 Sr
.
W. 778.
England.— Entwistle v. Dent, 1 Exch. 812,
18 L. J. Exch. 138.
40. Geiger v. Bollea, 1 Thomps. & C. (N. Y.)
129; Bryant c. La Banque du Peuple, [1893]
A. C. 170, 62 L. J. P. C. 68, 68 L. T. Rep.
N. S. 546, 1 Reports 336, 41 Wkly. Rep.
C00; Sturt v. Hellish, 2 Atk. 610, 26 Eng.
Reprint 765; Spain V. Machado, 6 L. J. Ch.
O. S. 61, 4 Russ. 225, 28 Rev. Rep. 56, 4 Eng.
Ch. 225, 38 Eng. Reprint 790.
41. A labam a.—Scarborough v. Reynolds, 12
Ala. 252.
California. — Blum p. Robertson, 24 Cal.
127; Johnston v. Wright, 6 Cal. 373.
Massachusetts.— Wood v. Goodridge, 6
Cush. 117, 52 Am. Dec. 771.
.Michigan.— Pcnfold v. Warner, 96 Mich.
179, 55 N. W. 680, 35 Am. St. Rep. 591;
Hammond v. Michigan State Bank, Walk.
214.
Jf innesota. — Harris l>. Johnston, 54 Minn.
177, 55 N. W. 970, 40 Am. St. Rep. 312.
Pennsylvania. — Campbell v. Foster Home
Assoc., 163 Pa. St. 609, 30 Atl. 222, 43 Am.
St. Rep. 818, 26 L. R. A. 117; MacDonald v.
O'Neil, 21 Pa. Super. Ct. 364; Stokes v.
Dewees, 11 Kulp 140 [affirmed in 24 Pa.
Super. Ct. 471].
Texas.— Gouldy r. Metcalf, 75 Tex. 455,
12 8. W. 830, 16 Am. St. Rep. 912; Halff v.
O'Connor, 14 Tex. Civ. App. 191, 37 S. W.
238; Rhine v. Blake, 1 Tex. App. Civ. Cas.
f 1066.
England.— Bryant r. La Banque du Peuple,
[1893] A. C. 170, 62 L. J. P. C. 68, 68 L. T.
Rep. N. S. 546, 1 Reports 336, 41 Wkly. Rep.
COO ( holding that the instrument must be
strictly construed, and it must appear that
on a fair construction of the whole instru
ment the authority in question is to be
found within the four corners of the instru
ment, either in express terms or by necessary
implication); Jacobs v. Morris, [1902] 1 Ch.
816, 71 L. J. Ch. 363, 86 L. T. Rep. N. S.
275, 18 T. L. R. 384, 50 Wklv. Rep. 371
{afHrminq [1901]1 Ch. 261, 70 L. J. Ch. 183,
84 L. T. Rep. N. S. 112, 49 Wkly. Rep. 365];
Howard v. Baillie, 2 H. Bl. 618, 3 Rev. Rep.
631.
42. California. — Golinsky c. Allison, 114
Cal. 458, 46 Pac. 295 ; Dupont r. Wertheman,
10 Cal. 354; Johnston v. Wright, 6 Cal. 373.
Georgia.— White r. Young, 122 Ga. 830, 51
S. E. 28.
Illinois.— La Favorite Rubber Mfg. Co. v.
H. Channon Co., 113 111.App. 491.
A'cto York.— Ferreira v. De]>ew, 17 How.
Pr. 418; Delafield v. Illinois, 26 Wend. 192,
2 Hill 159.
Texas. — Skaggs c. Murchison, 63 Tex. 348 ;
Teagarden v. Patten, (Civ. App. 1908) 107
S. W. 909; Skirvin v. O'Brien, 43 Tex. Civ.
App. 1
,
95 S. W. 696.
The natural import of the language used is
not to be restricted by ambiguous or uncer
tain expressions in other parts of the power.





44 Eng. Reprint 290 [affirming
20 Beav. 588, 52 Eng. Reprint 731].
If two constructions seem reasonable, one
of which would uphold and the other in
validate, the agent's acts, the former con
struction is if possible to be preferred. Muth
v. Goddard, 28 Mont. 237, 72 Pac. 621, 98
Am. St. Rep. 553.
Void for uncertainty. — If the language used
in a power of attorney is so vague and gen
eral that the court is unable to determine
the powers conferred, it is void for uncer
tainty. Stafford e. Lick, 13 Cal. 240; Ashley
l!. Bird, 1 Mo. 640, 14 Am. Dec. 313.
43. Massachusetts.—Wood v. Goodridge, 0
Cush. 117, 52 Am. Dec. 771.
A7ett> York.— Craighead v. Peterson, 72
N. Y. 279, 28 Am. Rep. 150; Hubbard v.
Elmer, 7 Wend. 440, 22 Am. Dec. 590.
Pennsylvania. — Stokes v. Dewees, 11 Kulp
140 [affirmed in 24 Pa, Super. Ct. 471], hold
ing that between two constructions, one of
which enlarges the powers, and the other of
which restrains them to the language used,
the latter is to be followed.
United States. — Hodge v. Combs, 1 Black
192, 17 L. ed. 157.
England.—Altwood v. Munnings, 7 B. & C.
278, 6 L. J. K. B. O. S. 9, 1 M. &. R. 60, 31
Rev. Rep. 194, 14 E. 0, L. 130.
44. Miller r. New Orleans Canal, etc., Co.,
8 Rob. (La.) 230; American Bonding Co. v.
Ensoy, 105 Md. 211, 05 Atl. 921; Craighead
r. Peterson, 72 X. Y. 279, 28 Am. Rep. 150;
Merriman v. Fulton. 29 Tex. 97; Halff V.
OX'onnor, 14 Tex. Civ. App. 191, 37 S
. W.
238.
A power of attorney, and a letter written
contemporaneously by the principal to the
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writer,*3 especially where they are susceptible of two interpretations, and the agent
has acted in good faith upon one of such interpretations.40 In the case of a power of
attorney, as with other written instruments, when the meaning of the terms used
is obvious, such meaning is not by implication to be enlarged or restrained beyond
what is expressed, as indicated by the natural and ordinary meaning of the lan
guage.47 But if the language of the power is ambiguous as to the particular mode
in which an object admitted to be within the power is to be effected, and would
with reasonable attention bear the interpretation placed upon it by the agent and
a third person, the principal is bound, although upon a more refined and critical
examination a court might be of opinion that a different construction would be
more correct.48 While third persons will not be made to suffer for the principal's
lack of clearness and precision, yet the authority is to be restricted to that which
is given in terms under a reasonable construction of the language used, or which is
reasonably necessary to the performance of the powers expressly given.49 But
the rule is not to be narrowly applied, either to extend or to limit the authority.
The power should be read, not only with reference to the language used, but in the
agent inclosing the same, are to be considered
as constituent parts of the same instrument,
and are to receive the same construction as
though embodied with one and the same
paper; and, where in such case the agent
ivas authorized by the letter to use the power
of attorney to make a transfer of property
only on certain terms, the power of the agent
was strictly limited by such instructions, and
he could not convey his principal's interest
on other or different terms to one who had
knowledge of such limitation. Mexican Nat.
Coal, etc., Co. v. Frank, 154 Fed. 217.
45. Craighead v. Peterson, 72 N. Y. 279, 28
Am. Rep. 150.
46. Oxford Lake Line v. Pensacola First
Nat. Bank, 40 Fla. 349, 24 So. 480 ; Osborne
r. Ringland, 122 Iowa 329, 98 N. W. 110;
Minnesota Linseed Oil Co. v. Montague, 65
Iowa 67, 21 N. W: 184 (holding that where
instructions as to the manner in which money
is to be disbursed by an agent are ambiguous,
or fairly admit of more than one construc
tion, that meaning is to be given them in
which they were understood by the agent re
ceiving them, and the principal must bear a
loss caused bv acting on that construction) ;
Hopwood v. Corbin, 63 Iowa 218, 18 N. W.
011; Berry v. Haldeman, 111 Mich. 067, 70
N. W. 325; Craighead r. Peterson, 72 N. Y.
279, 28 Am. Rep. 150.
47. Indiana.—White p. Furgeson, 29 Ind.
App. 144, 64 V. E. 49.
Kentucky. — Indiana Road Maoh. Co. ».
Lebanon Carriage, etc., Co., 78 S. W. 861, 25
Ky. L. Rep. 1763.
Massachusetts. — Butterick Pub. Co. v.
Boynton, 191 Mass. 175, 77 N. E. 705; Gar
field v. Peerless Motor Car Co., 189 Mass.
395, 75 N. E. 695.
Michigan.— Baker v. Baird, 79 Mich. 255,
44 .V. W. 604.
Minnesota.— Finnegan v. Brown, 90 Minn.
396, 97 N. W. 144.
Montana.— Muth v. Goddard. 28 Mont. 237,
72 Pac. 621. 93 Am. St. Rep. 553.
New York.— Hutchinson V. Root, 2 N. Y.
App. Div. 584, 38 N. Y. Suppl. 16.
United States.— Wright r. Ellison, 1 Wall.
16, 17 L. cd. 555; Very r. Levy, 13 How. 345,
14 L. ed. 173; Peckham t: Lyon, 19 Fed. Cm.
No. 10,899, 4 McLean 45.
England.— Bryant v. La Banque du Peuple,
[I893J A. C. 170, 02 L. J. P. C. 68, 68 L. X.
Rep. N. S. 546, 1 Reports 336, 41 Wklv. Rep.
600; Hawkslev V. Outram, [1S92] 3 Cli. 35*J,
62 L. J. Ch. 215, 67 L. T. Rep. N. S. 804, 2
Reports 60.
Thus a power to act with reference to the
interests of the principal will not extend to
interests of the principal jointly with others,
and vice versa a power from joint principals
confers on the agent no authority to deal
with their separate interests (Johnston r.
Wright, 6 Col. 373; Gilbert r. How, 45 Minn.
121, 47 N. W. 643, 22 Am. St. Rep. 724:
Stainback r. Read, 11 Gratt. (Va.) 281, 02
Am. Dec. 048; Dodge r. Hopkins, 14 Wis.
G30), although a more liberal rule has some
times been applied in cases where the power
docs not forbid a sale of the separate in
terests, and the circumstances are such as
reasonably to justify the inference that tlie
principal intended the power to apply to his
separate property (Holladay r. Pailv, 19
Wall. (U. S.) 60"6, 22 L. ed. 187; Dolton r.
Cain, 14 Wall. (TT. S.) 472, 20 L. ed. 830>.
Likewise authority to act for the principal
with reference to his own property can carry
no power to deal with property hold by the
principal in a representative capacity. Pipes'
Succession, 26 La. Ann. 203.
Alternative powers convey authority to do
one or the other, but not both of the acU
specified. When one of the acts has been
done the power is exhausted and the aj»?nt
cannot then do the other. Thus a power cf
attorney reciting among other things,
" and
my said attorney is hereby empowered lo
locate any such certificate in my narr.o, or
sell and assign the Same," does not authorize
the agent to locate a government pension
certificate and also to sell the land after
such location. Mitchell r. McLaren, (Tex.
Civ. App. 1899) 51 S. W. 269.
48. Very v. Lew, 13 How. (IT. S.) 345, 14
L. ed. 173; Le Rov r. Beard, 8 How. (l\ S.)
451. 12 L. ed. 1151.
49. Bissell p. Terry. 69 111. 184; Craighead
v. Peterson, 72 N. Y. 279, 28 Am. Rep. 150.
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light of all the surrounding circumstances, in order, as nearly as possible, to give
effect to the evident intention of the principal.50 General terms in it are restricted
to consistency with the controlling purpose and objects in view; 51 and when
50. Alabama. — Brantley v. Southern L.
Ins. Co., 53 Ala. 554.
California. — Adams p. Hopkins, 144 Cal.
19, 77 Pac. 712; De Rutte r. Muldrow, 16
Cal. 505.
Colorado.— Hagerman v. Bates, 24 Colo. 71,
49 Pac. 139.
Illinois.— Daniel Forbes Co. v. Leonard,
119 III. App. 629.
Indiana.— White v. Furgeson, 29 Ind. App.
144. 64 N. E. 49.
Louisiana. —■Gernon p. Dubois, 23 La. Ann.
26 ; Reynolds v. Rowley, 2 La. Ann. 890.
Maine.— Mattocks r. Young, 66 Me. 459 ;
Marr v. Given, 23 Me. 55, 39 Am. Dec.
600.
Maryland. — Posner p. Bayless, 59 Md. 56,
holding that the rule that the authority con
ferred by a power of attorney must be
strictly pursued does not affect or supersede
the general rule that the intention of the
party creating the power must prevail in
its construction, and that such intention is
to be ascertained from the language employed
and the object to be accomplished.
Minnesota.— Sutton P. Baker. 91 Minn. 12,
97 N. W. 420; Carson V. Smith, 5 Minn. 78,
77 Am. Dec. 539. See also Michaud P. Mac-
Gregor, 61 Minn. 198, 63 N. W. 479.
Mississippi. — Routh v. Agricultural Bank,
12 Sm. & M. 161.
Montana.— Muth V. Goddard, 28 Mont.
237, 72 Pac. 621, 98 Am. St. Rep. 553.
Nevada.—Maynard p." Mercer, 10 Nev. 33.
yew York.— Taylor V. Harlow, 11 Barb.
232.
Oregon.— Curtze p. Iron Dvke Copper Min.
Co., 46 Oreg. 601, 81 Pac. 8*15.
South Carolina. — Bryce p. Massey, 35
S. C. 127, 14 S. E. 768.
Texas.— Texas Loan Agency P. Miller, 94
Tex. 464, 61 S. W. 477; Donnan r. Adams,
30 Tex. Civ. App. 615, 617, 71 S. W. 580 (in
which it is said : " The authority conferred
by [a written power] must be determined by
the circumstances under which the power is
given, the person to whom it is given, and
all facts surrounding the parties at the time
of the execution of the writing") ; Miller v.
Sullivan, 14 Tex. Civ. App. 112, 33 S. W.
69:5, 35 S. W. 1084. 37 S. W. 778.
West Virginia. — Townshend v. Shaffer, 30
W. Va. 176, 3 S. E. 586, holding that a power
of attorney by the owner of land appointing
the attorney to " protect all his interests in
and title to" the land" is sufficient authority
for the attorney to redeem the land for the
owner from the purchaser thereof at a sale
for delinquent taxes.
United States. — Runkle v. Burnham, 153
U. S. 216, 14 S. Ct. 837, 38 L. ed. 694 fa/firm
ing 40 Fed. 4081 ; Lyon p. Pollock, 99 U. S.
668, 25 L. ed. 265; Holladay v. Daily. 19
Wall. 606, 22 L. ed. 187; Le' Roy v. Beard,
8 How. 451, 12 L. ed. 1151; Gratz P. Land,
etc Imp. Co., 82 Fed. 381, 27 C. C. A. 305,
40 L. K. A. 393.
England. — Jacobs v. Morris, [1902] 1 Ch.
816, 71 L. J. Ch. 363, 86 L. T. Rep. N. S.
275, 18 T. L. R. 384, 50 Wkly. Rep. 371;
Henley v. Soper, 8 B. & C. 16, 6 L. J. K. B.
O. S. 210, 1 M. & R. 153, 15 E. C. L. 18;
Perry v. Holl, 2 De G. F. & J. 38, 0 Jur.
N. S. 661, 29 L. J. Ch. 677, 2 L. T. Rep. N. S.
585, 8 Wkly. Rep. 570, 63 Eng. Ch. 30, 45
Eng. Reprint 536 ; Howard v. Baillie, 2 H. Bl.
018, 3 Rev. Rep. 531; Esdaile v. Lanoge,
4 L. J. Exch. 46, 1 Y. & C. Exch. 394.
Canada. —Auldjo v. McDougall, 3 U. C. Q.
B. O. S. 199.
51. Blum p. Robertson, 24 Cal. 128; White
p. Young, 122 Ga. 830, 51 S. E. 28; Wood P.
Goodridge, 6 Cush. (Mass.) 117, 52 Am. Dec.
771; Very p. Levy, 13 How. (U. S.) 345, 14
L. ed. 173.
Restricted to kind of contract named. —
General words will not empower an agent to
make a contract of a different kind, nor for
a different purpose, nor as to different prop
erty or business, from that specifically men
tioned in the power. Treat p. De Celis, 41
Cal. 202; Torrence p. Shedd, 112 111. 466
(holding that a power of attorney giving the
attorney full power and control over lands
for the purpose of making leases and collect
ing rents, particularly the rent already due
from a tenant in possession, does not em
power the attorney to execute a contract to
such tenant in the name of the principal
binding him to convey the premises to the
tenant bv deed or further assurances); Mitch
ell r. Sproul, 5 J. J. Marsh. (Ky.) 2<S4;
Dickson p. Morgan, 7 La. Ann. 490; Calef
p. Foster, 32 Me. 92 (holding that a power to
execute contracts as to lands already sold
does not authorize the attorney to make new
contracts for the sale of other lands) ; Perrv
p. Smith, 29 N. J. L. 74; Miller p. Magee,
2 N. Y. Suppl. 156; Williamson v. North
Pac. Lumber Co., 42 Oreg. 153, 70 Pac. 387,
532 ; Kirby P. Western Wheeled Scraper Co.,
9 S. D. 623, 70 N. W. 1052; Brown P. Orange
County, (Tex. Civ. App. 1905) 88 S. W. 247;
Hennessy v. Bond, 77 Fed. 403, 23 C. C. A.
203; Johnson v. Sukelev, 13 Fed. Cas. No.
7,414, 2 McLean 562.
General terms are restricted to acts in fur
therance of the principal's business. Brant
ley P. Southern L. In9. Co., 53 Ala. 554 ;
Muth v. Goddard, 28 Mont. 237, 72 Pac. 021,
98 Am. St. Rep. 553; Williams v. Whiting,
92 N. C. 683 (holding that a power to act
for another, however general its terms or
wide its scope, cannot be enlarged into a
power to pervert funds coming into the
agent'9 hands) ; Kern's Estate, 176 Pa. St.
373, 35 Atl. 231 ; Hodge v. Combs, 1 Black
(U. S.) 192, 17 L. ed. 157 (holding power of
attorney making A, of Texas, the constit
uent's
" general and special agent to do and
transact all manner of business in which I
may be interested there," docs not, as be
tween the principal and agent, authorize the
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special acts are authorized, and general words are also employed, such general
words are limited in their application to the particular acts mentioned." A
principal may, however, make the power as broad as he will, and when he has used
general language giving wide authority and not restricted by special terms, there
is no reason why the courts should limit the authority more than the language and
general situation would indicate that the principal himself has done.53 Finally,
latter to sell public stock and use the pro
ceeds) ; Hambro r. Barnard, [1903] 2 K. B.
399, 8 Com. Cas. 252, 72 L. J. Q. B. 662,
89 L. T. Rep. X. S. 180, 19 T. L. R. 584, 51 _
Wkly. Rep. 652 [reversed on other grounds
in [1904] 2 K. B. 10, 9 Com. Cas. 251, 73
'
L. J. K. B. 069, 90 L. T. Rep. N. S. 803, 20
T. L. R. 398, 52 Wkly. Rep. 583] ; Attwood
v. Munnings, 7 B. & C. 278, 6 L. J. K. B. O.
S. 9, 1 M. & R. 60, 31 Rev. Rep. 194, 14
E. C. L. 130; Hogg v. Snaith, 1 Taunt.
347.
General terms are restricted to necessary
acts.— Miller v. Sullivan, 14 Tex. Civ. App.
112, 33 S. W. 695, 35 S. W: 1084, 37 S. W.
778, holding that a power authorizing an
attorney to contract for grading a railway
between stated points does not authorize a
contract for clearing of timber fifty feet on
each side of the center line of the road-bed.
See also Brvant v. La Banque du Peuple,
[1893] A. C
."
170, 62 L. J. P. C. 68, 68 L. T.
Rep. N. S. 546, 1 Reports 336, 41 Wkly.
Rep. 600; Jacobs v. Morris, [1902] 1 Ch.
816, 71 L. J. Ch. 363, 86 L. T. Rep. N. S.
275, 18 T. L. R. 384, 50 Wkly. Rep. 371.
Not authorized to engage in new business. —
A general power of attorney authorizing an
a.gent to represent the principal in all his
interests in a given locality does not em
power him to embark the principal in a
new and different business. Campbell v.
Hastings, 29 Ark. 512. So a power of at
torney given by a member of a Arm engaged
in real estate transactions to his partner to
sign any instrument pertaining to the busi
ness will be construed as given to enable the
latter to manage the affairs of the partner
ship, and does not authorize him to admit a
new partner or to vary the terms of the
partnership; nor can he bind the principal by
an agreement that another shall have a
share in transactions negotiated by him, the
money for which should be furnished by the
principal. Home v. Ingraham, 125 111. 198,
16 X. E. 868. And it has been held that a
power of attorney
" to buy and sell real
estate and personal property, and to collect
rents, money, and debts, and to do every act
and thing necessarily pertaining thereto,"
and giving full power to do everything
"
necessary to be done in and about the prem
ises " as fully as the principal, will not jus
tify the attorney in taking possession of a
tailoring establishment for a debt due his
principal, and continuing to prosecute the
business of a merchant tailor in the name of
his principal. Mills v. Carnlv, 1 Bosw.
(N. Y.) 159.
52. Alabama. — Brantley v. Southern L.
Ins. Co., 53 Ala. 554.
California. — Quay v. Presidio, etc., R.
Co., 82 Cal. 1, 22 Pac. 925; De Rutte v.
Muldrow, 16 Cal. 505; Billings t>.Morrow, 7
Cal. 171, 68 Am. Dec. 235; Washburn v.
Alden, 5 Cal. 463.
Florida. — St. Augustine First Xat. Bank
v. Kirkby, 43 Fla. 376, 32 So. 881.
Georgia.— White v. Young, 122 Ga. 830,
51 S. E. 28 (holding that a former power of
attorney is subject to strict construction,
and general terms therein will not be con
strued to extend the authority so as to add
new and distinct powers different from the
special powers expressly delegated) ; Born
v. Simmons, 1 1 1 Ga, 869*, 36 S. E. 956.
Minnesota.—Rice i\ Tavernier, 8 Minn. 214,
83 Am. Dec. 778.
Sew York.— Craighead V. Peterson, 72
X. Y. 279, 28 Am. Rep. 150; Lahn v. Sulli
van, 116 X. Y. App. Div. 669, 101 X. Y.
Suppl. 920; Taylor v. Harlow, 11 Barb. 232;
Geiger c. Bolles, 1 Thomps. & C. 129.
Texas. — Gouldy v. Melcalf, 75 Tex. 455,
12 S. W. 830, 16 Am. St. Rep. 912.
M'isconsin.— Rountree p. Denson, 59 Wis.
522, 18 X. W. 518, holding that where a
power of attorney is given for a particular
purpose, general words therein are not to be
construed at large, but merely as giving
general powers for -carrying into effect the
special purpose for which the power is given.
United States.— Renwick v. Wheeler, 4S
Fed. 431.
England.— Bryant t\ La Banque du Peu
ple, [1893] A. C. 170, 62 L. J. P. C. 6S, 68
L. T. Rep. X. S. 546, 1 Reports 336, 41
Wkly. Rep. 600; Harper v. Godsell. L. R. 5
Q. B. 422, 39 L. J. Q. B. 185, 18 Wkly. Rep.
954 ; Dauby v. Coutts, 29 Ch. D. 500, 54 L. J.
Ch. 577, 52 L. T. Rep. X. S. 401, 33 Wkly.
Rep. 559; Attwood P. Munnings. 7 B. & C.
278, 6 L. J. K. B. O. S. 9, 1 M. & R, 78,
31 Rev. Rep. 194, 14 E. C. L. 130; Perrv
f. Holl, 2 De G. F. & J. 33, 6 Jur. X. S.
001, 29 L. J. Ch. 677, 2 L. T. Rep. X. S.
585, 8 Wkly. Rep. 570, 63 Eng. Ch. 30, 45
Eng. Reprint 536; Esdaile v. Lanoge, 4
L. J. Exch. 46, 1 Y. & C. Exch. 394; Lewis
c. Ramsdale, 55 L. 1. Rep. X. S. 179, 33
Wkly. Rep. 8.
If general and particular or limiting clauses
in a power seem to be inconsistent, the latter
are not to be rejected as repugnant to the
general grant of power, but are to be re
garded as limitations on such general grant-
Alcorn V. Buschke, 133 Cal. 655, 66 Pac. 15;
Philadelphia Mortg., etc., Co. r. Hardestv. 68
Kan. 683, 75 Pac. 1115; Danby F. Coutts, 29
Ch. D. 500, 54 L. J. Ch. 577. 52 L. T. Rep.
X. S. 401, 33 Wklv. Rep. 559; Prince e.
Lewis, 21 U. C. C. P. 63.
53. Hawksley v. Outran), [1892] 3 Ch. 359,
62 L. J. Ch. 215, 67 L. T. Rep. X. S. 804,
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the written power and the authority of the agent are by no means always coex
tensive, and the agent may have authority resting on the acts and dealings of
the principal, but not contained in the written power, even under the most liberal
rule of construction. In such case the power of attorney will not be construed as
restricting the power of the agent to the matters therein specified, provided it is
not exclusive and not inconsistent with the larger powers exercised by the agent.”
C. Execution *— 1. In GENERAL. It is elementary and fundamental, and
involved in the very name, that agency exists only to enable the principal to execute
his will through another, the agent. It is therefore the first duty of the agent to
execute the will of his principal, and to do so as he has been directed." In doing
this, as is elsewhere explained, the agent should act within the scope of the authority
conferred upon him,” and if he does not, his execution fails of its object, and the
agent is liable to the principal for the resulting damages.” Where, however, in
performing one transaction he does an authorized act and also something more
which he was not authorized to do, the authorized portion of the act may be treated
as valid and binding and the other rejected, provided the two portions are not so
interwoven that they cannot be separated.” But it is otherwise where the act
which was authorized cannot be separated from the unauthorized excess." The
2 Reports 60; Trickett v. Tomlinson, 13 C. B.
N. S. 663, 7 L. T. Rep. N. S. 678, 106 E. C. L.
663; Pariente r. Lubbock, 8 De G. M. &
G. 5, 57 Eng. Ch. 4, 44 Eng. Reprint 290.
[affirming 20 Beav. 588, 52 Eng. Reprint
731]; Routh v. MacMillan, 2 H. & C. 750,
10 Jur. N. S. 158, 33 L. J. Exch. 38, 9 L. T.
Rep. N. S. 541, 12 Wkly. Rep. 381.
54. Philadelphia Trust, etc., Co. v. Phila
delphia Seventh Nat. Bank, 6 Fed. 114, hold
ing that the course of dealing of the prin
cipal may justify a bank in taking from an
agent negotiable paper as a pledge, although
it has in its possession a written power of
attorney not conferring upon the agent such
authority if the power does not deny it
.
See
also Howard v. Baillie, 2 H. Bl. 618, 3 Rev.
Rep. 531.
55. Acknowledgment by agent see
KNow LEDGMENTs, 1 Cyc. 542, 586.
Affidavit made by agent see AFFIDAVITs, 2
Cyc. 23; ATTACHMENTs, 4 Cyc. 496, 499,
500.
Authority of agent to execute power in own
name where coupled with interest in subject
ºte: o
f agency see supra, page 1298, note




; II, A.; in
fra, III, A.; III, C.
57. See supra, II, A.
58. McIntosh-Huntington Co. t. Rice, 1
3
Colo. App. 393, 58 Pac. 358; Marshall v.
Ferguson, 101 Mo. App. 653, 74 S
.
W. 393
(holding that where an agent who was di
rected to loan money to a third person and
to take as security a trust deed violated his
instructions b
y including in the trust deed
a note owed by the third person to himself,
without his principal's knowledge o
r consent,
the agent was liable to the principal for the
resulting damages); Urquhart v. McIver, 4
Johns. (N. Y.) 103. And see infra, III, A.
asº.
Georgia.--Mosely v. Gordon, 16 Ga.
4
AC
Kentucky— See Poage r. Chinn, 4 Dana
50; Vanada r. Hopkins, 1 J. J. Marsh. 285,
19 Am. Dec. 92.
Michigan.-Hammond v. State Bank,
Walk. 214.
Minnesota.-Reed r. Seymour, 24 Minn.










not make it void as to the residue, which
was within his authority. -
Mississippi.-Johnson v. Blasdale, 1 Sm.




n agent are binding on his principal
to the extent o
f
his authority, but void as to
the residue.
Nebraska.- Wilson v. Beardsley, 20 Nebr.
449, 30 N. W. 529.
Pennsylvania.--Stokes v. Dewees, 24 Pa.
Super. Ct. 471.
Tennessee.—Gordon v. Buchanan, 5 Yerg.
71.
Virginia.-Yost v. Ramey, 103 Va. 117, 48
S. E. 862.
Wisconsin.— Gano v. Chicago, etc., R
.
Co.,
49 Wis. 57, 5 N
.
W. 45; Jesup v. Racine
City Bank, 14 Wis. 331.
60. Michigan.- Hammond v. Michigan
State Bank, Walk. 214.
Minnesota.-Thomas r. Joslin, 30 Minn.
388, 15 N. W. 675.
Missouri.- Chouteau v. Allen, 70 Mo. 290,
holding that if the officers of a corporation
convey a quantity o
f
land in excess o
f
that




directors therefor, and there is no way to
determine what is rightfully conveyed and
what wrongfully, the conveyance is fatally
defective.
Ohio.— Feike v. Cincinnati, etc., R
. Co., 3
Ohio Cir. Ct. 72, 2 Ohio Cir. Dec. 41.
South Carolina.- See Dellet r. Whitner,
Cheves Eq. 213, holding that under a power
to sell land without warranty, a sale with
warranty is void in toto.




W. 66 [reversing (Civ. App. 1902) 67
S
.
W. 10801, holding that a person claiming
title to real estate under a conveyance by an
agent having power to sell, but who exceeds
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power to the agent may be broader than the interest of the principal, and in such
case an execution of the power according to its terms will be effective to the extent
of the actual interest of the principal.61 If the principal does not prescribe how the
authority shall be executed, he cannot escape liability because the agent did not
execute it as he would have preferred or himself have done it.82 In the absence
of instructions the principal is presumed to consent that the agent may execute
his authority in accordance with general custom and usage in that trade or business.61
2. What Law Governs. The general rule is that the authority given by a princi
pal to an agent, and the execution of that authority when so given, are to be
controlled by the lex loci contractus. The principal in sending the agent forth is
presumed to consent that he shall be governed by the law of the place where he is
to act; 61 and where an instrument is signed by the principal in one state the
authority of the agent, as well as the validity of the obligation which the agent aa
such seeks to impose upon his principal, by delivery in another state, is to be deter
mined by the law of the state in which the instrument was signed.65 The validity
of a power to sell realty and of a conveyance executed by virtue of such power
depends upon the lex situs.™
3. Execution by Joint Agents and Agents of Joint Principals.67 A principal
may have more than one agent, each one appointed to act separately in a particular
branch of his principal's business or in a particular locality.68 Such agents are
several agents, and are to act severally, and when more than one agent is appointed
with reference to the same business, they are still several agents if it appears that
it was the intention of the principal that they should act separately.69 But gener
ally it is presumed that when a principal employs more than one agent to represent
him in one matter of business they are joint agents, the exercise of whose joint
discretion is desired, and an act performed by one or by any number less than the
his authority, by conveying the property for
his own debt, acquires no title unless he is
an innocent purchaser.
En-gland. — Clinan v. Cooke, 1 Sch. & Lef.
32, 9 Rev. Rep. 3 (holding that where an
agent authorized to make agreements for
leases for lives or years makes an agreement
in which the term of the proposed lease is
not mentioned, this is an agreement not pur
suant to his authority, and not binding on
his principal); Alexander v. Alexander, 2
Ves. 640, 28 Eng. Reprint 408. And see
Coke Litt. 158.
61. Bowman v. Bartlet, 3 A. K. Marsh.
(Ky. ) 86, holding that where a devisee of a
particular estate with remainder over gave
a power to dispose of the fee, the conveyance
made under such power is valid to the extent
of the particular estate.
62. McClung v. Spotswood, 19 Ala. 165.
63. Guesnard v. Louisville, etc., R. Co., 76
Ala. 453 (holding that the law implies that
he gives his assent for his agent to act as
all similar agents who are honest and dili
gent are accustomed to do, and it is im
material as a general rule whether the prin
cipal is informed of .such customs and usages
or not) ; Dickey v. Grant. 6 Cow. (N. Y. )
310. And see supra. II, A, 2, d.
64. Condit v. Baldwin. 21 N. Y. 219, 78
Am. Dec. 137; Owings v. Hull. 9 Pet. (U. S.)
007, 630, 9 L. ed. 246; Johnson v. Sukelv,
13 Fed. Cas. No. 7.414, 2 McLean 562; Nve
r. Macdonald, L. R. 3 P. C. 331, 39 L. J.
P. C. 34, 23 L. T. Rep. X. S. 220, 18 Wkly.
Rep. 1075; Tharsis Sulphur, etc., Co. V.
La Societe des Metaux, 58 L J. Q. B. 435,
60 L. T. Rep. N. S. 924, 38 Wkly. Rep. 78.
And see Martin v. Roberts, 36 Fed. 217
(holding that a contract of agency to be
performed in the state in which the agency
was accepted is governed by the laws of that
state) ; Canadian F. Ins. Co. r. Robinson,
31 Can. Sup. Ct. 488. Compare Routh v.
Agricultural Bank, 12 Sm. & M. (Miss.)
161.
65. Freeman's Appeal, 68 Conn. 533, 37
Atl. 420, 57 Am. St. Rep. 112. 37 L. R. A.
452 [criticizing Milliken v. Pratt, 125 Mass.
374, 28 Am. Rep. 241 J.
66. Bissell v. Terry, 69 111. 184; Linton v.
Moorhead, 209 Pa. St. 646, 59 Atl. 264.
67. Execution of authority by boards or
commissioners see Officers, 29 Cyc. 1433 et
seq.
Execution of authority by corporate di
rectors or committees see Corporations, 10
Cyc. 774 et seq.
68. House v. Vinton Nat. Bank, 43 Ohio
St. 346, 1 N. E. 129, 54 Am. Rep. 813: But
ler v. Maples, 9 Wall. (U. S.) 766, 19 L. ed. •
822
69. Cushman v. Glover, 11 111. 600, 52 Am.
Dec. 4B1 ; Cedar Rapids, etc., R Co. r. Stew
art, 25 Iowa 115; Hawlev v. Keeler. 53 X. Y.
U4.
One of two independent agents cannot re
pudiate the act of the other. Law r. Cross.
1 Black (U. S.) 533, 17 L. ed. 185.
An instrument executed by both the inde
pendent agents is not a joint instrument, but
the several contract of each. They have no
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whole is not such an execution of the authority as to bind the principal.70 Where
the authority is joint and several, then, it has been held, all may act or one, but
not an intermediate number. This rests on the highly technical ground that an
execution by an intermediate number is not joint and not several, and therefore not
within the power.71 If the power is joint or several it may be executed by all or
any less number.72 An agent may execute authority for several joint principals,
power to act jointly. Gaines v. Catron, 1
Humphr. (Tenn.) 514.
70. Alabama.— Loeb v. Drakeford, 75 Ala.
464; Caldwell v. Harrison, 11 Ala. 755.
Arkansas.— Pulaski County v. Lincoln, 9
Ark. 320.
Colorado.— Rundle r. Cutting, 18 Colo.
337, 32 Pac. 994.
Connecticut.— McKinster c. Smith, 27
Conn. 027 ; Patterson v. Leavitt, 4 Conn.
50, 10 Am. Dec. 98.
Illinois.— Hartford F. Ins. Co. v. Wilcox,
57 111. 180.
loua. — Cedar Rapids, etc., R. Co. v. Stew
art, 25 Iowa 115.
Louisiana. — Penn r. Evans, 28 La. Ann.
570; PechAud v. Peytavin, 4 Mart. 73, hold
ing that where the principal authorized one
or two to act in the absence or on the death
of a third, all must act except in the case of
absence or death.
Maryland. — White v. Davidson, 8 Md. 109,
63 Am. Dec. 699.
Massachusetts.— Robbing v. Horgan, 192
Mass. 443, 78 N. E. 503; Copeland v. Mer
cantile Ins. Co., 6 Pick. 198; Sutton First
Parish v. Cole, 3 Pick. 232; Kupfer v. Au
gusta South Parish, 12 Mass. 185; Towne v.
Jaquith, 6 Mass. 46, 4 Am. Dec 84.
Minnesota.— Rollins v. Phelps, 5 Minn.
463.
A'eic Hampshire.— Andover c. Grafton, 7
N. H. 304; Jewett v. Alton, 7 N. H. 263.
New Jersey.— Moore r. Ewing, 1 N. J. L.
144, 1 Am. Dec. 195.
New York.— Wilder v. Rannev. 95 N. Y. 7 ;
Salisbury v. Brisbane, 81 N. Y."617; Hawley
c. Keeler, 53 N. Y. 114; Auburn v. Draper,
23 Barb. 425; Perry v. Tynen, 22 Barb. 137;
Holtsinger c. National Corn Exch. Bank, 1
Sweeny 64, 0 Abb. Pr. N. S. 292, 37 How. Pr.
203 ; Rogers ;;. Cruger, 7 Johns. 557 ; Green
r. Miller, 6 Johns. 39, 5 Am. Dec. 184.; Mc
Coy f. Curtice, 9 Wend. 17, 24 Am. Dec. 113.
Vermont.— Low v. Perkins, 10 Vt. 532, 33
Am. Dec. 217.
Virginia. — Union Bank r. Beirne, 1 Gratt.
226.
United States.— Boone c. Clarke, 3 Fed.
Cas. No. 1,641, 3 Cranch C. C. 389.
England.— Bell r. Nixon, 9 Bing. 393, 2
L. J; M. C. 44, 2 Moore & S. 534, 23 E. C. L.
030; Brown v. Andrew, 13 Jur. 938, 18 L. J.
Q. B. 153.
See 40 Cent. Dig. tit. " Principal and
Agent," « 251. .<
If one die or refuse to act, the others have
no authority under the joint power, and can
not bind the principal. Davidson !>.Provost,
35 111. App. 120; Rollins t. Phelps, 5 Minn.
403.
Presumption not conclusive. —The presump
tion that the principal desires the a<;tivix.of.
all is of course not conclusive, and a less
number may act whenever it is clear from
the authority that such was the intent of
the principal (Caldwell r. Harrison, 11 Ala.
755 ; Cedar Rapids, etc, R. Co. v. Stewart,
25 Iowa 115; Heard v. March, 12 Cush.
(Mass.) 580; French v. Price, 24 Pick.
(Mass.) 13; Damon r. Granby, 2 Pick.
(Mass.) 345; Green v. Miller, 6 Johns.
(N. Y.) 39, 5 Am. Dec. 184; Peterson t.
Ayre, 15 C, B. 724, 2 C. L. R. 722, 23 L. J.
C. P. 129, 2 Wkly. Rep. 373, 80 E. C. L.
724, where an arbitration was made under
authority of two or three to make an award,
and it was held that even if the award was
made by two instead of three, they must act
jointly and at the same time and place;
Berry v. Penring, Cro. Jac. 399, 79 Eng. Re
print 341, where four were appointed to
make an award, with a proviso that the
award be made and delivered by four, or
any three of them; Sallows v. Girling, Cro.
Jac 278, 79 Eng. Reprint 238), or from his
course of dealing or his subsequent approval
it appears that he has waived the require
ment by allowing a number less than the
whole to act for him (Johnson v. Smith, 21
Conn. 027, holding that if the principal does
not object, third persons cannot; Davidson
v. Provost, 35 I1L App. 126; Pechaud e.
Peytavin, 4 Mart. (La.) 73; French i>.Price,
24 Pick. (Mass.) 13; Scott v. Detroit Young
Men's Society, 1 Dougl. (Mich.) 119; Haw
ley v. Keeler, 53 N. Y. 114).
Ministerial acts.— By the weight of author
ity, an act that involves no discretion, but
is ministerial only, may be done by any of
several joint agents. St. Paul Div. No. I
S. T. v. Brown, 11 Minn. 350 (holding that
where three agents are appointed by a cor
poration to tender payment and receive a
conveyance of certain property in trust for
the corporation, any one of the three may
make such tender, for the act is merely min
isterial) ; Powell r. Tuttle, 3 N. Y. 396. But
see Johnston r. Bingham, 9 Watts & S. (Pa.)
56. holding that where powers are granted
to several persons to transact private busi
ness, all must join in the execution of it:
and the rule applies in all cases, whether the
duty be ministerial or judicial.
Joint liability. —When several agents are
employed, they are bound jointly for acts
done jointly and money jointly received.
Olinde r. Saizan, 10 La. Ann. 153; Wolko-
wich i). Mason, 150 Fed. G99, 80 C. C. A..
435, 10 L. R. A. N. S. 765. See also Percy ').
Millaudon. 3 La. 568.
71. Caldwell r. Harrison, 11 Ala. 755;
Purinton v. Security L. Ins., etc., Co., 72 Me.
22; Guthrie v. Armstrong, 5 B. & Aid. 628,
1 D. & R. 248, 7 E. C. L. 343.
. 72. U. S. Fidelity, etc., Co. v. Ettenheimer,
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and in such case all will be bound who authorized the execution.73 But the agent
of such principals has of course no authority to execute contracts to bind one
principal in the separate business of another.71 An agent of two independent and
unconnected principals has no right to act for them jointly,75 unless there be actual
consent of the principals, or a custom to lump orders or sales for different prin
cipals, each becoming liable for his share of the contract.79
4. Execution of Verbal Contracts. A verbal contract is binding on the
principal if his name be disclosed and the person making it contract as his agent and
on his behalf.77
5. Execution of Simple Written Contracts — a. In General. The most
approved manner of executing a simple written contract by an agent is to do so
entirely in the name of the principal, signing the name of Ms principal by himself
as agent.78 However, it by no means follows that this is the only form of execution
that binds the principal and him alone, and if the body of the instrument expresses
the contract to be that of the principal, and the signature is that of the agent acting
as agent, it is sufficient.79 But the mere addition of descriptive words to the name
70 Xebr. 144, 14", 97 N. W. 227, 99 N. W.
652, 113 Am. St. Rep. 783; Guthrie r. Arm
strong, 5 B. & Aid. 628, 1 D. & R. 248, 7
E. C..X. 343, holding that where a power of
attorney was given to fifteen persons therein
named, jointly or severally to execute such
policies as they or any of them should
jointly or severally think proper, an execu
tion of such power by four of the persons
named was sufficient.
Even the death of one of two several agents
may not terminate the power of the other.
Thus it has been held that where a power of .
attorney to convey, given to a firm of law
yers, authorizes either of them to act, a con
veyance by one of them, after the other's
death, to a purchaser who is put in posses
sion and who pays the purchase-money and
makes improvements is valid, notwithstand
ing the attorney may have erroneously sup
posed that he was acting under a subsequent
power, which in reality had not been given.
Douglas v. Baker, 79 Tex. 499, 15 S. W. 801.
73. Wilson v. Henderson, 123 Cal. 258, 55
Pac. 980. See also Stewart v. Hall, 3 B. Mon.
(Ky. ) 218, holding that a deed by an attor
ney under a power purporting to have been
given by five but in fact given by only two
of the five, passes but two fifths of the prop
erty conveyed. Compare Cooper v. Brecken-
ridge, 11 Minn. 341, holding that the mere
fact that one is an agent for several persona
interested in a particular enterprise, as the
establishment of a town, does not authorize
him to conduct the business for them under
a common name, so as to make them sever
ally liable, under Minn. Pub. St. c. 60, § 38,
providing that any one of such joint asso
ciates may be sued for the obligations of all.
74. Citizens' Ins. Co. v. Kountz Line, 10
Fed. 768.
75. Cameron v. Tate, 15 Can. Sup. Ct. 622,
holding that an agent of two independent
and unconnected principals has no authority
to bind his principals, or either of them, by
the sale of the goods of both in one lot, when
the articles included in such sale are differ
ent in kind, and are sold for a single lump
price not susceptible of a ratable apportion
ment except by the mere arbitrary will of the
agent; and that there can be no ratification
of such a contract unless the parties whom
it is sought to bind have, either expressly or
impliedly by conduct, with full knowledge
of all the terms of the agreement come to by
the agent, assented to the same terms and
agreed to be bound by the contract under
taken on their behalf.
76. Scott v. Godfrev, [1901] 2 K. B. 726,
6 Com. Cas. 226, 70 L. J. K. B. 954, 85 L. T.
Rep. N. S. 415, 17 T. L. R. 633, 50 Wklv.
Rep. 61.
77. Eckhart e. Reidel, 16 Tex. 62.
78. Alabama.—Clealand v. Walker, 11 Ala.
1058, 46 Am. Dec. 238.
Florida. — Lav v. Austin, 25 Fla. 933, 7
So. 143.
Minnesota.— Fowler v. Atkinson, 6 Minn.
578; Sencerbox f. McGrade, 6 Minn. 484.
See also Morton t>. Stone, 39 Minn. 275, 39
N. W. 496.
New York.— Spencer c . Field, 10 Wend. 37.
Oregon. — Dennison v. Story, 1 Oreg. 272.
It is not enough that the person executing
the instrument have authority to bind hu
principal thereby; he must in fact make it
the obligation of that person in terms in
order to bind him. Tiller v. Spradlev, 39 Ga.
35 ; Merchants* Bank v. Haves, 7 Hun fN. Y.)
530; Williams v. Christie," 4 Duer (N. Y.)
29. 10 How. Pr. 12; Stone t>.Wood. 7 Cow.
(N. Y.) 453, 17 Am. Dec. 529.
In order to bind the principal and make it
his contract, the instrument must on its
face purport to be the contract of the prin
cipal and his name must be inserted in it
and signed to it, and not merely the name
of the agent, although the latter be de
scribed as agent in the instrument. Prather
p. Ross, 17 Ind. 495.
The agent of a foreign principal is subject
to the general rule. Thus a written agree
ment signed, "A. B., by C. D., agent." does
not bind the agent personally, although tho
principal resides bevond seas. Brav r. Ket-
tell. 1 Allen (Mass.') 80.
79. Alabama.— Lazarus r. Shearer, 2 Ala.
718.
Georaia. —'Merchants' Bank r. Central
Bank. 1 Ga. 418, 44 Am. Dec. 665. holding
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of a person signing a contract cannot be regarded as a certain indicium than it was
made on behalf of another. Such addition may be mere descriptio personae,”
although where the instrument on its face shows that such words are not simply
descriptio persona, they will be given their proper force and effect.” The signa
ture “A, agent for B,” has often been held to bind the agent personally, particularly
where there is nothing in the body of the instrument to show an intent to bind
someone else.” But in a number of cases instruments so signed by agents have
been held binding upon their principals. In most of them an intent to bind the
principal is disclosed by the instrument.” It has been decided that a principal
that where it appears from the face of an
instrument executed by an agent that the
credit was not given to the agent, and the
name of the principal is disclosed at the
time of the transaction, and the act is within
the "power of the agent, the principal is
bound. - - -
Illinois.-Durham v. Stubbings, l l l Ill.
Aſ),
10. -
owa.-Thilmany r. Iowa Paper Bag Co.,
108 Iowa 357, 79 N. W. 261, 75 Am. St. Rep.
259.
Kentucky.— Brondrup v. Trueman, 12 Ky.
L. Rep. 47.
Louisiana.- Bristow v. Erwin, 6 La. Ann.
102.
Maryland.— Bend v. Susquehanna Bridge,
etc., Co., 6 Harr. & J. 128, 14 Am. Dec. 261.
Massachusetts.- Goodenough r. Thayer,
132 Mass. 152.
Missouri.-Thompson v. Chouteau, 12 Mo.
488. -- *
Montana,—Largey v. Leggat, 30 Mont. 148,
75 Pac. 950.
New York-Ferris r. Kilmer, 48 N. Y.
United States.— Gottfried v. Miller, 104
U. S. 521, 26 L. ed. 851 (holding that an
assignment of a patent purporting upon its
face to be the act of a corporation, signed by
A as president of the company, who declared
that he signed “as the act of the said com
pany,” but not sealed, binds the company,
and not A); Smith v. Morse, 9 Wall. 76, 19
L. ed. 597. . , -
England.— Mahoney r. Kekule, 14 C. B.
300, 2 C. L. R. 343, 18 Jur. 313, 23 L. J.
C. P. 54, 2 Wkly. Rep. 155, 78 E. C. L. 390.
the strict is applied only to instru
ments under seal. Merchants' Bank r. Cen
tral Bank, 1 Ga. 418, 44 Am. Dec. 665; An
drews v. Estes, 11 Me. 267, 26 Am. Dec. 521;
Detroit r. Jackson, 1 Dougl. (Mich.) 106.
And see infra, II, C, 7. - º
80. Alabama, Lazarus v. Shearer, 2 Ala.
7 18. , - -
- -
* *** *
Indiana.-- Prather r. Ross, 17 Ind. 495;
Crum v. Boyd, 9 Ind. 289; Mears v. Graham,
8 Blackf. 144: Pitman v. Kintner, 5 Blackf.
250, 33 Am. Dec. 461 ; Deming v. Bullitt, 1
I}lackf. 241; McClure c. Bennett, 1 Blackf.
189, 12 Am. Dec. 223. Compare Akron Sec
ond Nat. Bank r. Midland Steel Co., 155 Ind.
581, 58 N. E. 833; Avery r. Dougherty, 102
Ind. 443, 2 N. E. 123, 52 Am. Rep. 680.
Kentucky.— Taul v. Winn, 5 J. J. Marsh.
437. - -
Minnesota.-Pershing v. Swenson, 58 Minn.
810, 59 N. W. 1084; Brunswick-Balke-Collen
, 263.
der Co. v. Boutell, 45 Minn. 21, 47 N. W. 261;
Pratt r. Beaupre, 13 Minn. 187; Sencerbox
r. McGrade, 6 Minn. 484.
Missouri.-Chouteau v. Paul, 3 Mo. 260,
holding that an agreement purporting to be
made by A, which is signed by A, who styles
himself the agent of B, is the agreement of
A himself, and not the agreement of B.
New Hampshire.— Savage v. Rix, 9 N. H.
New York.- Buffalo Catholic Inst. v. Bit
ter, 87 N. Y. 250; De Witt v. Walton, 9 N. Y.
571; Campbell r. Porter, 46 N. Y. App. Div.
628, 61 N. Y. Suppl. 712; Brockaway v.
Allen, 17 Wend. 40; Hills v. Bannister, 8
Cow. 31. -
See 40 Cent. Dig. tit. “Principal and
Agent,” $ 441.
595.
But compare Sayre v. Nichols, 7 Cal. 535,
68 Am. Dec. 280; Eckhart v. Reidel, 16 Tex.
62.
: "sl. Avery r. Dougherty, 102 Ind. 443, 2
N. E. 123, 52 Am. Rep. 680; Garrison v.
Combs, 7 J. J. Marsh. (Ky.) 84, 22 Am. Dec.
120; Smith v. Morse, 9 Wall. (U. S.) 76, 19
L. ed. 597.
82. Alabama.- Crutcher v. Memphis, etc.,
, R. Co., 38 Ala. 579.
Colorado.—Tannant r. Rocky Mountain
Nat. Bank, l Colo. 278, 9 Am. Rep. 156. .
• Kentucky-Parks v. S. & L. Turnpike
Road Co., 4 J. J. Marsh. 456; Offutt r.
Ayres, 7 T. B. Mon. 356. -
Minnesota.-- Peterson v. Homan, 44 Minn.
166, 46 N. W. 303, 20 Am. St. Rep. 564,
holding that “agent for ” prima facie is de
scriptive merely, and the burden is on the
agent to show by parol that he was not bind
ing himself personally.
º, New York.- Dean r. Roesler, 1 Hilt. 420;
Spencer v. Field, 10 Wend. 87.
South Carolina.-Fash v. Ross, 2 Hill 294;
Moore v. Cooper, 1 Speers 87.
Virginia.-See Early v. Wilkinson, 9 Gratt.
68, holding that a note signed “A (for C).”
is upon its face the note of A, although but
for the brackets it would have been the note
of C. -
West Virginia.-Virginia Exch. Bank r.
Lewis County, 28 W. Va. 273.
83. Alabama.- Stringfellow v. Mariott, 1
Ala. 573. . . -
Georgia.- See Rawlings v. Robson, 70 Ga.




Iowa.- Ford r. Stuart Independent Dist.,
- 46 Iowa 294. º
Kentucky.— Cook v. Sanford, 3 Dana 237
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may be charged upon a written simple executory contract entered into by an agent
in his own name within his authority, although the name of the principal does not
appear in the instrument, and was not disclosed, and the person dealing with the
agent supposed that he was acting for himself, and that this rule obtains as well in
respect to contracts which are required to be in writing as to those where a writing
is not essential to their validity.84 It is not essential that the agent's name appear
at all, and the only purpose of adding his name is for purposes of evidence, by way
of explaining the fact that the principal's undertaking and signature have been
made not by himself in person, but through his duly authorized agent.85
b. Intent of Parties. In the case of simple instruments the courts are inclined
to look through the form, and if possible give effect to the intent of the parties, if
this is made clear by an examination of the instrument as a whole.8'
{distinguishing Offut e. Ayres, 7 T. B. Mon.
356].
Massachusetts.—Jefts v. York, 4 Cush. 371,
10 Cush. 302, 50 Am. Dec. 791 ; Rice v. Gove,
22 Pick. 158, 33 Am. Dec. 724; Ballou f.
Talbot, 16 Mass. 461, 8 Am. Dec. 146; Long
v. C'olbum, 11 Mass. 97, 6 Am. Dec. 160.
Compare Tucker Mfg. Co. P. Fairbanks, 98
Mass. 101.
Michigan.— Detroit v. Jackson, 1 Dougl.
106.
Xorth Carolina.— McCall v. Clayton, 44
N. C. 422.
Pennsylvania. —Campbell v. Baker, 2 Watts
83,
Rhode Island.— Bradstreet v. Baker, 14
R. I. 546.
South Carolina. — Robertson p. Pope, 1
Rich. 501, 44 Am. Dec. 267.
Texas. — Rogers p. Bracken, 15 Tex. 564.
Virginia. — Jones v. Carter, 4 Hen. & M.
184.
84. Eastern R. Co. v: Benedict, 5 Gray
(Mass.) 561, 66 Am. Dec. 384; Huntington
!'. Knox, 7 Cush. (Mass. ) 37 1 ; Briggs v. Par
tridge, 64 N. Y. 357, 21 Am. Rep. 617 ; Cole
man v. Elmira First Nat. Bank, 53 N. Y.
388; Ford V. Williams, 21 How. (U. S.) 287,
16 L. ed. 36; Calder v. Dobell, L. R. 6 C. P.
486, 40 L. J. C. P. 224, 25 L. T. Rep. N. S.
129, 19 Wklv. Rep. 978; Trueman v. Loder,
11 A. & E. 594, 9 L. J. Q. B. 165, 3 P. & D.
567, 39 E. C. L. 319; Higgins v. Senior, 11
L. J. Exch. 199. 8 M. & W. 834.
85. Maine.— Forsyth e. Day, 41 Me. 382.
Minnesota.— Rock Island First Nat. Bank
v. Loyhed, 28 Minn. 396, 10 N. W. 421;
Berkey v. Judd, 22 Minn. 287.
Missouri. — Trenton First Nat. Bank v.
Gay, 63 Mo. 33, 21 Am. Rep. 430.
New Hampshire.— Morse P. Green, 13 N. H
32, 38 Am. Dec. 471.
Pennsylvania.— Devinney t>. Reynolds, 1
Watts & S. 328.
England.— In re Whitley, 32 Ch. D. 337, 55
L. J. Ch. 540 54 L. T. Rep. N. S. 912, 34
Wkly. Rep. 505.
Contra. — Wood v. Goodridge, 6 Cush.
(Mass.) 117. 52 Am. Dec. 771.
86. Randall v. Snyder. 1 Lans. (N. Y.) 163
(in which the rule is thus stated: If the
name of the principal and a relation of
agency be stated in the writing, and the
agent really be authorized, the principal is
alone hound, unless the language express a
clear intention to bind the agent personally.
In other words, a written contract not under
seal is binding on the principal, in whatever
form made or executed, if the principal's
name appear in it and the intention to bind
him be apparent) ; Allen v. Bareda, 7 Bosw.
(N. Y.) 204; Delius v. Cawthorn. 13 N. C.
90; Sun Printing, etc., Assoc. p. Moore, 183
U. S. 642, 22 S. Ct. 240, 46 L. ed. 366;
Whitney v. Wyman, 101 U. S. 392, 2fi L. ed.
1060 (holding that while sealed instrument*
must be treated as the contracts of the par
ties therein named, in unsealed instrument*
the question is always one of intent, and the
court, untrammeled by any other considera
tion, is bound to give it effect) ; Stark r.
Starr, 94 U. S. 477, 24 L. ed. 276; Gill r.
General Electric Co., 129 Fed. 349, 64 C. C. A.
99 [affirming 127 Fed. 241]; Concordia Che-
mische Fabrik v. Squire, 34 L. T. Rep. N. S.
824.'
An unsealed instrument signed in the name
of the agent may nevertheless bind the prin
cipal, if it appears from the instrument as a
whole that such was the intent, and the
agent acted within his authority. Jones r.
Morris, 61 Ala. 518; Southern
'
Pac. Co. p.
Von Schmidt Dredge Co., 118 Cal. 368, 50
Pac. 650; Burgess v. Fairbanks, 83 Cal. 215.
23 Pac. 292, 17 Am. St. Rep. 230; Verzan r.
McGregor, 23 Cal. 339 (holding that whore
an agreement refers to the subject-matter of
the contract as belonging to a certain corpo
ration, and recites that the corporation
"
hereby agrees," etc., it sufficiently appears
that the corporation is the party really inter
ested and that the contract was its contract,
although it was entered into in the name
of the directors of the company and signed
only by them) ; McDonald v. Bear River,
etc., Water, etc., Co., 13 Cal. 220; Akron
Second Nat. Bank v. Midland Steel Co, 15-5
Ind. 581, 58 N. E. 833; Dyer p. Burnham.
25 Me. 9; Detroit P. Jackson, 1 Dougl.
(Mich.) 106 (holding that where it distinctly
appears in the body of a parol agreement,
signed by an agent in his own name without
the addition of the name of his principal,
that the principal is the contracting party,
the agreement will be construed to be that
of the principal and not of the agent) : Stat.-
v. Cass County, 60 Nebr. 566, 83 N. W. 733:
Chase v. Savage Silver Min. Co.. 2 Ner. 9
(holding that every written contract made
by an agent, in order to be binding upon his
[II, C, 8, a]
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6. Execution of Negotiable Instruments.87 While a person may obligate him
self for a bill or note as effectually by an agent as by his own hand, yet it must
appear on the face of the instrument itself in some way or other that it was in fact
drawn for him or he is not bound. The particular form of the execution is not
material, if it be substantially done in the name of the principal.88 If this be
clear, the instrument, although inartificially drawn and defectively signed, may
nevertheless effectuate its purpose as the obligation of the principal.8*
7. Execution of Sealed Instruments.90 When the authority is under seal, it
authorizes the agent to attach a seal to his principal's signature to contracts he is
empowered to make with the third person.81 The best form for the execution of
sealed instruments, as all others, is to put in the body of the instrument the princi
pal's name, and to sign the name of the principal at the end, with the agent's name
below, preceded by the preposition "by " and followed by the word "agent.""2
principal, must purport on its face to be
made by the principal, or the intent to bind
him must appear in the instrument itself) ;
Kain v. Postley, 2 Edm. Sel. Cas. (N. Y.)
132; Many v. Beekman Iron Co., 9 Paige
(N. Y.) 188; Woodwell v. Brown, 44 Pa. St.
121 ; Traynham v. Jackson, 15 Tex. 170, 65
Am. Dee. 152 (holding that in the execu
tion by an agent, in the exercise of the
powers delegated, of a contract not under
seal, the fact that the agency appears at the
time is sufficient to bind the principal, al
though on its face it is the agent's con
tract) ; Hersey v. Hathaway, 11 N. Brunsw.
237. And see Welsh v. Usher, 2 Hill Eq.
(S. C.) 167, 29 Am. Dec. 63, holaing that
equity will execute such an agreement, al
though it be void in law.
87. See Commercial Paper, 7 Cyc. 549 et
seq.
88. Iowa.— Warder v. Pattee, 57 Iowa 515,
10 N. W. 881.
Massachusetts.— Bank of British North
America V. Hooper, 5 Gray 567, 66 Am. Dec.
390; Long v. Colburn, 11 Mass. 97, 6 Am.
Dec. 160, holding that a note subscribed,
"Pro William Gill — J. S. Colburn," is the
promise of William Gill if J. S. Colburn had
authority to make it; and if not he would
be liable to the promisee thereon. See also
New England Mar. Ins. Co. v. De Wolf, 8
Pick. 56.
Minnesota.— Fowler v. Atkinson, 6 Minn.
578.
A'eic York.— fentz v. Stanton, 10 Wend.
271, 25 Am. Dec. 558.
South Carolina.— Robertson v. Pope, 1
Rich. 501, 44 Am. Dec. 267.
See 40 Cent. Dig. tit. " Principal and
Agent," § 442.
The best wiy for an agent to sign a note
for his principal is A B by his agent, C D,
or A B by C D. Virginia Exch. Bank v.
Lewis County, 28 W. Va. 273. See also
Goodrich r. Reynolds, 31 111. 490, 83 Am.
Dec. 240.
If the agent should entirely omit his own
name it would not in any way affect the legal
rights and obligations created by the instru
ment. The vital thing is that the instru
ment itself show clearly that it is the under
taking of the principal, although done by
the hand of an agent. Bradlee v. Boston
Glass Mfg. Co., 16 Pick. (Mass.) 347; Fow
ler v. Atkinson, 6 Minn. 578; Western
Wheeled Scraper Co. v. McMillan, 71 Nebr.
686, 99 N. W. 512; Providence v. Miller, 11
R. I. 272, 23 Am. Rep. 453.
89. Alabama Coal Min. Co. v. Brainard, 35
Ala. 476, holding that a bill drawn on
" steamer C. W. Dorrance and owners," and
accepted by
" St'r Dorrance, per G. M. Mc-
Conico, agent," binds the owners, the prin
cipals, and they can be sued by their proper
names, the bill being properly described.
90. Bond signed by agent see Bonds, 5 Cyc.
735.
Form of acknowledgment by agent see Ac
knowledgments, 1 Cyc. 586.
91. Wickham t>.Knox, 33 Pa. St. 71.
92. State v. Jennings, 10 Ark. 428 ; Brad-
street v. Baker, 14 R. I. 646:
A for B.—While it is better to sign in the
principal's name by A, agent, a deed or con
tract signed A for B will bind B, the prin
cipal. Mussey r. Scott, 7 Cush. (Mass. ) 215,
54 Am. Dec. 719; Grubbs r. Wilev, 9 Sm. & M.
(Miss.) 29; Wilks v. Back, 2 'East 142, 6
Rev. Rep. 409; McArdle v. Irish Iodine Co.,
15 Ir. C. L; 146, holding that a deed exe
cuted by A on behalf of B must, in order to
bind B, be executed by A in the name of B,
or by A in his own name with such words
as show that he is acting solely as the agent
of B in such execution.
Statutory provisions. — In some jurisdic
tions the rule as to the execution of sealed
instruments b3' agents has been modified as
the result of statutory enactments. See the
statutes of the different states. And see
Wheeler v. Walden, 17 Nebr. 122, 22 N. W.
346 (holding that the strict rule of the com
mon law in regard to contracts under seal,
made by an agent for the sale or leasing of
real estate, is not in force in Nebraska, pri
vate seals being abolished; and that a lease
signed with the principal's name and. that of
the agent is sufficient if, from the terms of
the instrument itself or any other matter
therein, it appears that the parties intended
it as the agreement of the principal, and his
name appears therein, however informally it
mav be signed bv the agent); Williams p.
Paine, 169 V. 8. 55, 18 S.' Ct: 279. 4i L. ed.
658 (in which a deed was held good under
a statute providing that an acknowledgment
by an authorized attorney that a deed is his
act and deed shall have the same effect as if
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And according to the strict common-law rule a deed or contract under seal made by
an agent does not bind the principal unless it professes to do so, and to be executed
in his name and as his deed or contract; and it is not enough for the agent to
declare in the instrument that he makes it as the agent of his principal, and to
add to his signature words expressive of the same thing.93 Many cases, however,
such attorney had acknowledged it to be the
deed of hia principal, the grantor). But a
statute merely dispensing with the necessity
of seals, or of executing in the name of the
principal, has been held not to affect the
common-law rule as to the manner of the
execution of a deed by an agent, whenever
as matter of fact the agent does make the
contract under seal or in his principal's
name. Jones v. Morris, 61 Ala. 518. Where a
statute has abolished distinctions between
sealed and unsealed instruments, and pro
vided that any instrument within the au
thority of an agent will bind the principal
if the intent to bind him is plainly inferable
therefrom, a contract under seal, signed by
the agent, will nevertheless bind the princi
pal if its language as a whole makes such
intent clear. Southern Pac. Co. v. Von
Schmidt Dredge Co.. 118 CaL 308, 50 Pac.
650; Wheeler v. Walden, 17 Nebr. 122, 22
X. W. 340; Post v. Pearson, 108 U. S. 418,
2 S. Ct. 799, 27 L. ed. 774. Statutes provii-
ing the manner of executing deeds by attor
ney are presumed to provide an additional
method, and not to abrogate the common-law
rule. Thus it is held that a deed under a
power of attorney is properly executed at
common law in the name of the principal by
his attorney, and that form is still valid,
notwithstanding Md. Acts (185G), c. 154,
§ 23, providing that the agent shall sign the
deed as agent or attorney. Posner V. Bay-
less, 59 Md. 56.
93. Alabama. — Taylor v. West Alabama
Agricultural, etc., Assoc., 68 Ala. 229; Daw
son v. Cotton, 20 Ala. 591; Carter v. Doe.
21 Ala. 72; Skinner v. Gunn, 9 Port. 305
[overruling Martin v. Dortch, 1 Stew. 479].
California. — Love t>. Sierra Nevada Lake
Water, ctc^, Co., 32 Cal. 639, 91 Am. Dec.
602; Morrison v. Bowman, 29 Cal. 337;
Echols v. Cheney, 28 Cal. 157.
District of Columbia.— Williams v. Paine,
7 A pp. Cas. 116.
Georgia.— Lenncy V. Finley, 118 Ga. 718,
45 S. K. 593. Compare Tenant v. Blacker, 27
Ga. 418.
Illinois.— Home Library Assoc. v. With-
erow, 50 111. App. 117.
Joica.— Arts v. Guthrie, 75 Iowa 674, 37
N. W. 395; Vance v. Anderson, 39 Iowa 420.
Compare Harkins v. Edwards, 1 Iowa 426.
Kentucky. — Parmers v. Respass, 5 T. B.
Mon. 502. But compare Hunter v. Miller, 0
B. Mon. 612.
Maryland. — Stewart v. Katz, 30 Md. 334;
Harper r. Hampton, 1 Harr. & J. 622. Bui;
compare Herbert v. Reu, 72 Md. 307, 20 Atl.
182; McDonough v. Templeman, 1 Harr. & J.
150, 2 Am. Dec. 510.
Massachusetts.— Ward v. Bartholomew, 6
Pick. 409; Copeland v. Mercantile Ins. Co.,
6 Pick. 198; Couch v. Ingersoll, 2 Pick. 292;
Elwell v. Shaw, 16 Mass. 42, 8 Am. Dec. 120;
Fowler e. Shearer, 7 Mass. 14; Tippets r.
Walker, 4 Mass. 595.
New York.— Kiersted v. Orange, etc., R.
Co., 69 X. Y. 343, 25 Am. Rep. 199 [afirmiivi
1 Hun 151]; Stanton v. Camp, 4 Barb. 274;
Dean r. Roeslcr, 1 Hilt. 420; TownsenJ r.
Hubbard, 4 Hill 351; Townsend V. Coming,
23 Wend. 435; Stone v. Wood, 7 Cow. 433,
17 Am. Dec. 529. See also Briggs r. Par
tridge, 64 N. Y. 357, 21 Am. Rep. 617 [of-
firming 39 N. Y. Super. Ct. 339] ; Famr t.
Lee, 10 X. Y. App. Div. 130, 41 X. Y. Suppl.
672; Robbins v. Austin, 42 Hun 4(19; Sher
man v. New York Cent. R. Co., 22 Barb. 239,
holding that a written contract purporting
on its face to be made by one of the parties
thereto " by their agent," signed and sealed
by the agent in his own name merely, is
void. But compare Rand v. Moulton. ~i
X. Y. App. Div. 230. 76 X. Y. Suppl. 174
[distinguishing Schaefer r. Henkel, 75 X. Y.
378].
Xortk Carolina.— Cadell v. Allen, 99X.C.
542, 0 S. E. 399 ; Locke v. Alexander, 8 N. C
412. Compare Redmond I". Coffin, 17 X. C.
437.
Pennsylvania. — Bellas r. Hays, 5 Serg.
& R. 427, 9 Am. Dec. 385.
South Carolina. — Wallace r. Langston, £2
S. C. 133, 29 S. E. 552; Pryor r. Coulter. 1
Bailey 517. Compare State v. Spartanburs,
ete., R. Co., 8 S. C. 129; Webster v. Brown,
2 S. C. 428; Varnum v. Evans, 2 McMulL
409.
United States.— Whitnev v. Wyman, 101
U. S. 392, 25 L ed. 1050; Clarke v. Courtney.
5 Pet. 319, 350, 8 L. ed. 140 (in which it n
said, per Story, J. : " The act does not, there
fore, purport to be the act of the principals,
but of the attorney. It is his deed, and his
seal, and not theirs. This may savor of re
finement, since it is apparent, that the party
intended to pass the interest and title of his
principals. But the law looks not to the
intent alone, but to the fac> whether that
intent has been executed in wch a manner
as to possess a legal validity '>
)
; Machesney
V. Brown, 29 Fed. 145; Bargei v. Miller. 1
Fed. Cas. Xo. 979, 4 Wash. 2&. See aho
Randall v. Jaques, 20 Fed. Cas.Vo. 11.553.
holding that a deed executed by n attorney
in fact, although he be duly authJ'K'L an('
although it be manifest on the fil of tB?
deed that it was the intention of tlifrrant<"'
to execute the power by conveying •
of the principal, yet will not be the ^ °'
the principal, unless the attorney shalf^
sign the name of the principal, with a
annexed, stating it to be done as att-
for the principal, or sign his own name *
a seal annexed, stating it to be for thev
cipal.
England.— Berkeley v. Hardy, 5 jj
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have announced a more liberal rule, and hold that the meaning of the parties must
be had by recourse to the instrument as a whole, the granting part, the covenants,
the attestation clause, the sealing and acknowledgment, and the signing, and if
the whole instrument shows that it was intended to be that of the principal, it will
be so construed, even though it be signed by the agent ; "4 and other courts, while
maintaining the rigid rule of law, hold that equity will step in and give effect to
the contract as a simple contract, provided it be so executed as to be binding on
355, 8 D.tR. 102, 4 L. J. K. B. O. S. 184,
29 Rev. Rep. 261, 11 E. C. L. 495 ; Combes'
Case, 9 Coke 75, 77 Eng. Reprint 843; White
v. Cuyler, 1 Esp. 200, 6 T. R. 176, 3 Rev. Rep.
147; Frontin v. Small, 2 Ld. Raym. 1418;
Bacon v. Dubarry, 1 Ld. Raym. 246, 91 Eng.
Reprint 1060.
Cnnada. — Ashdown v. Manitoba Land Co.,
3 Manitoba 444; Dacksteder v. Baird, 5
U. C. Q. B. 591.
See 40 Cent. Dig. tit. "Principal and
Agent,'' § 444.
A deed executed by a public agent in his
own name as agent and under Ms own seal
is valid. Ward t\ Bartholomew, 6 Pick.
(Mass.) 409. See also Freeman v. Otis, 9
Mass. 272, 6 Am. Dec. 60.
Whether the principal is a corporation or a
natural person, a deed must be executed in
his name. Taylor r. West Alabama Agricul
tural, etc., Assoc., 68 Ala. 229.
The addition of descriptive words to the
signature of an agent who executed a sealed
instrument will not operate to bind his prin
cipal. Dawson r. Cotton, 20 Ala. 591; Mc-
Colgan v. Katz, 29 Misc. (X. Y.) 136,, 60
N. Y. Suppl. 291 ; Wallace v. Langston, 52
S. C. 133, -29 S. E. 552; Moos v. Johnson, 36
S. C. 551, 15 S. E. 709; McDowall r. Reed,
28 S. C. 466, 6 S. E. 300 ; Edings v. Brown, 1
Rich. (S. ft) 253. Compare Avery v. Dough
erty, 102 Ind. 443, 2 N. E. 123, 52 Am. Rep.
C80, holding that mere descriptive words in
an instrument of writing, such as a lease, are
regarded as describing the person; but if the
contract itself 'shows that the words were not
used as merely descriptive of the person, they
will not be so regarded, but will be assigned
their true meaning. Descriptive words fol
lowing the seal are still less effective to show
that the agent acts in a representative
capacity than such words immediately fol
lowing the name. Thus where a bond
phrased, " I promise to pay," etc., and not
mentioning the obligor's name in the body,
is executed by an agent as follows : " Witness
my hand and seal. . . (signed by H. S.
Lucas, [seal] For Charles Callender, Presi
dent of the Chester Mica & Porcelain Co.),"
the agent . is individually liable thereon.
Bryson »'. Lucas, 84 N. C. 680, 37 Am. Rep.
hi 0.14. Pee also Kennerlv f. Weed, 1 Mo.
ft 672.
94. Connecticut. — Magill v. Hinsdale, 6
ng Conn. 464a, 16 Am. Dec. 70.
tl>e India tut.— Avery v. Dougherty, 102 Ind.
si*11 443, 2 N. E. 123, 52 Am. Rep. 080; Deming
*
v. Bullitt, 1 Blackf. 241.
»i »tl Afairte. — Copeland p. Hewett, 96 Me. 525,
,01*" '52 Atl. 30; Purinton v. Security L. Ins., etc.,
for*1* Co., 72 Me. 22; Nobleboro v. Clark, 08 Me.
87, 28 Am. Rep. 22; Decker v. Freeman, 3
Me. 338. But see Stinchfield v. Little, 1 Me.
231, 10 Am. Dec. 65.
Missouri. — McClure v. Herring, 70 Mo. 18,
35 Am. Rep. 404; Martin v. Almond, 25 Mo.
313; Ziegler p. Fallon, 28 Mo. App. 295.
And see Moore p. Granby Min., etc., Co., 80
Mo. 86.
New Hampshire.— Hale r. Woods, 10 N. H.
470, 34 Am. Dec. 170; Montgomery v. Dorion,
7 N. H. 475.
Rhode Island.— See Bradstreet i>. Baker,
14 R. 1. 540; Providence v. Miller, 11 R. I.
272, 23 Am. Rep. 453.
Tennessee. — McCreary P. McCorkle, (Ch.
Apt). 1899) 54 S. W. 53.
Texas.— Eckhart r. Reidel, 16 Tex. 62. See
also Rogers v. Bracken, 15 Tex. 564; Gidden
r. Byers, 12 Tex. 75; Elwell v. Tatum, 6
Tex. Civ. App. 397, 24 S. W. 71, 25
S. W. 434.
Virginia. — Shanks r. Lancaster, 5 Gratt.
110, 50 Am. Dec. 108, holding that it is a
sufficient execution of a deed by an attorney
in fact for his principal, if he sign the name
of the principal, with a seal annexed, stating
it to be done by liim as attorney for the
principal, or if he signs his own name, with
a seal annexed, stating it to be for his prin
cipal.
See 40 Cent. Dig. tit. "Principal and
Agent," § 444.
The fact of agency may appear in the sig
nature only.—A deed signed "A. B. [the name
of the grantor], by C. D., his attorney in
fact," sufficiently indicates that it was exe
cuted on the part of the grantor by an at
torney in fact, although there is no recital of
the fact in the deed itself. Tidd v. Rines, 26
Minn. 201, 2 N. W. 497.
The instrument must at least identify the
principal.—A deed executed by G as attorney
for the " heirs of A" conveys no title, where
the names of the heirs do not appear in the
deed, unless the deed refers to the power of
attorney and the names of the heirs appear
therein. McMaster p. Childress, 10 Tex. Civ.
App. 92, 30 S. W. 843; Baldwin !'. Goldfrank,
9 Tex. Civ. App. 209, 26 S. W. 155. But
where a power of attorney authorized the
grantee to sell the lands belonging to the
estate of W, of which the grantor was the
lawful heir, and there were several heirs of
W, and the attorney made a deed wherein he
described himself '
"'
as attorney in fact for
. the heirs of W," and executed the deed in
the same form, it was held that in equity the
deed conveyed whatever interest the grantor
in the power had in the land as heir of W.
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the principal except for the fact that it was sealed.05 And a deed invalid as a deed
because of defective execution may nevertheless be good evidence of a contract,
and has often been construed in equity as a contract vesting an equitable title or as
foundation for an action on the implied obligation ; 08 and it has been held that if
made in the name of the agent, and inoperative to pass the principal's title, it will
nevertheless pass whatever right the agent had, either personally or as agent."
It is not necessary, although as matter of evidence it is desirable, to the proper
execution of a deed by an attorney in fact that he should sign his name to it at all.
The name of the principal is enough.98 While it is best that a deed by an agent
should make reference to the power of the agent, this is not essential, and if the
deed be executed by the agent, within his power, and in the name of his principal,
it is good, although in it there is no reference to the power of attorney under which
the agent acts.00 The deed and the power must correspond so as to make it clear
that the conveyance is executed in behalf of the principal who gave the power,
although the validity of the deed cannot be affected by immaterial defects or
95. California. — Love p. Sierra Nevada
Lake Water, etc., Co., 32 Cal. 639, 91 Am.
Dep. 602 (holding that an agreement under
seal, made by an attorney for his principal,
although inoperative at law for "want of a
formal execution in the name of the principal,
is binding in equity if the attorney had au
thority; and if the instrument so defectively
executed be a conveyance of real estate, it
will be sustained in equity as an agreement
to convey, and will l>egood against the prin
cipal, subsequent lien creditors, and subse
quent purchasers with notice) ; Salmon v.
Hoffman, 2 Cal. 138, 56 Am. Dec. 322.
District of Columbia.— Williams v. Paine,
7 A pp. Cas. 116.
Illinois.— Hemstreet p. Burdick, 90 111.
444; Robbins v. Butler, 24 111. 387.
Kentucky. — Banks r. Sharp, 6 J. J. Marsh.
180; Vanada v. Hopkins, 1 J. J. Marsh. 285,
19 Am. Dec. 92.
Mississippi. — McCalcb v. Pradat, 25 Miss.
257.
Xorfh Carolina.— Oliver p, Dix, 21 N. C.
158. See Rogerson P. Leggett, 145 N. C. 7,
58 S. E. 5!)G, holding that it is a good
equitable defense to an action for land that
defendant bought it of one having a power of
attorney to sell and convey it, and paid him
therefor, recorded his deed, and entered and
remained in possession thereunder, although
the deed was executed in the name of trie
attorney, as attorney, instead of in the name
of the principal, by the agent as attorney.
South Carolina. — Ramage v. Ramage, 27
S. C. 39, 2 S. E. 834.
See '40 Cent. Dig. tit. "Principal and
Agent," § 444.
Kut see Henricus V. Englert, 137 N. Y. 494,
33 X. E. 550; Sehaefer v. Henkel, 75 N. Y.
378; Briggs p. Partridge, 64 N. Y. 357, 21
Am. Rep. 617 ; Anderson r. Conner, 43 Misc.
(X. Y.) 384, 87 N. Y. Suppl. 449.
96. Alabama.—Taylor p. West Alabama Ag
ricultural, etc., Assoc., 68 Ala. 220; Jones v.
Morris, 61 Ala. 518, both holding that a deed
running in the name of the principal, but
executed by the agent in his own name, is
not regarded at Taw as the deed of the
principal, but can be enforced as such in
equity.
Indiana.— Joseph v. Fisher, 122 Ind. 399,
23 N. E. 856.
Missouri. — Moore v. Granby Min., etc., Co.,
80 Mo. 86.
Xorth Carolina—Holland v. Clark, 67 X. C.
104.
Wisconsin.— Kirschbon p. Bonzel, 67 Wis.
178, 29 X. W. 907.
England.— White v. Cuyler. 1 Esp. 200, 6
T. R. 176, 3 Rev. Rep. 147.
97. Bennett v. Virginia Ranch, etc., Co., 1
Tex. Civ. App. 321, 21 S. W. 126.
98. Berkey P. Judd, 22 Minn. 287; Devin-
ney P. Revnolds, 1 Watts & S. (Pa.) 328;
In re Whitley, 32 Ch. D. 337, 55 L. J. Ch.
540, 54 L. T. Rep. N. S. 912, 34 Wkly. Rep.
505. Contra, Wood V. Goodridge, 6 Cush.
(Mass.) 117, 52 Am. Dec. 771.
99. Earle r. Earle, 20 N. J. L. 347 (hold
ing that if a deed is silent as to the power
under which it is executed, and such a power
exists, the law will refer the deed to the
power); Taylor r. Eatman, 92 X. C. 601
(holding that a deed made in execution of a
power of attorney need not refer to the power,
where it is apparent that it is made in execu
tion thereof, or where, unless so deemed, it
would be a nullity) ; Robins v. Bellas, 4
Watts (Pa.) 250; Allison p. Kurtz, 2 Watts
(Pa.) 185. See also Ilenby v. Warner, 51
Pa. St. 276. Compare Scott v. McAlpin, 4
X. C. 587, 7 Am. Dec. 703.
In Texas if an agent has power to convey,
a conveyance made by him is binding upon
his principal, although executed in the agent's
name and without reference to his power of
attorney. Hill V. Conrad, 91 Tex. 341, 43
S. Vf. 789; Link P. Page, 72 Tex. 592, 10
S. W. 699; Hough r. Hill. 47 Tex. 14S;
Rogers r. Bracken, 15 Tex. 564; Rye v. J. M.
GulTey Petroleum Co., 42 Tex. Civ* App. 1S5,
95 S. W. 622 (holding that it must appear
either from the instrument itself or from
the circumstances of the case that the maker
did in fact act by virtue of the power) ; Pool
r. Unknown Heirs of Foster, (Civ. App.
1S99) 49 S. W. 923; Trinity County Lumber
Co. v, Pinckard, 4 Tex. Civ. App. 671. 23
S. W. 720. 1015. See also Hunter r. Easthan,
95 Tex. 648, 69 S. W. 66 [reversing (Civ.
App. 1902) 67 S. W. 1080],
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differences.1 Presumptively if the agent has an interest ol his own in property
and a power of attorney from another to convey it
,
a deed from the agent which
does not refer to the power conveys the interest of the agent only, and is not to be
regarded as an exercise of the power.2 In accordance with the principle that the
power need not be recited, the validity of a deed executed by an agent will not be
affected by a misrecital of the power in the deed; it is sufficient if he had the author
ity and has pursued it.3 And it has been held that a deed is good, although it
refers to an invalid power when another and a valid one is in existence.4 However,
it must appear that he has pursued his power, and if it appears that he did not
intend to execute the power he possessed, the deed will not be held good by referring
it to such power.5 As to an instrument not required to be under seal but so exe
cuted by an agent, it has been held that it must be executed in the name of the
principal and purport to be sealed with his seal." But in a number of cases it has
been decided that when a sealed contract has been executed in such form that it is
in law the contract of the agent and not of the principal, but the principal's interest
in the contract appears upon its face, and he has received the benefit of the per
formance by the other party, and has ratified and confirmed it by acts in pais,
and the contract is one which would have been valid without a seal, the principal
may be made liable in assumpsit upon the promise contained in the instrument,
which may be resorted to to ascertain the terms of the agreement.7 Where a con
tract not required to be under seal is executed under seal by an agent having
authority to execute simple contracts but not sealed contracts it is valid as a
simple contract.8
8. Effect of Improper Execution or Execution in Name of Agent. A deed or
other sealed instrument so executed as not to be binding upon the principal, as
where it is made by the agent in his own name or signed and sealed in his name,
•lthough he describes himself as agent,9 is not necessarily void,10 but may bind the
1. Moore v. Allen, 26 Colo. 197, 67 Pac. 698,
77 Am. St. Rep. 255 (holding that under a
power of attorney to
" Waltimore Arens," a
deed executed by " Waldimar Arena
" is not
prima facie the act of the grantors by virtue
of the power of attorney) ; Jackson r. Hodges,
2 Tenn. Ch. 276. Compare Crimp v. Yokeley,
20 Tex. Civ. App. 231, 48 S. W. 1116.
2. Davenport v. Parsons, 10 Mich. 42, 81
Am. Deo. 772; Bassett c. Hawk, 114 Pa. St.
502, 8 Atl. 18: Hay v. Mayer, 8 Watts (Pa.)
203, 34 Am. Dec. 453.
3. Jones r. Tarver, 19 Ga. 279; Allison r.
Kurtz. 2 Watts (Pa.) 185; Glasgow v. Smith,
1 Overt. (Tenn.) 144.
4. Link v. Page, 72 Tex. 592, 10 S. W. 699.
Compare Davenport v. Parsons, 10 Mich. 42,
81 Am. Dec. 772. But see Earle v. Earle, 20
X. J. L. 347.
5. Hill v. Conrad, 91 Tex. 341, 43 S. W.
789.
6. Machesney v. Brown. 29 Fed. 145. But
see Kirschbon v. Bonzel, 67 Wis. 178. 29 N. W.
907 [citing Stowell v. Kldred, 39 Wis. 614],
holding that when a person makes a written
contract to whose validity a seal is not essen
tial in his own name but in fact as the agent
of another, the other contracting party may
show the fact of agency, and may enforce the
contract against the principal.
7. Damon v. Granbv, 2 Pick. (Mass.) 345;
Haight V. Sahler, 30 Barb. (N. Y.) 218;
Randall r. Van Vechten, 19 Johns. (N. Y.)
60, 10 Am. Dec. 193. Sec Cochran V. Mac-
Rae, 40 Misc. (N. Y.) 529, 98 N. Y. Suppl.
852, holding that where the name of the
owner of premises was affixed to a lease
thereof by the owner's agent, the owner's
name being followed by a seal and that by
the signature of the agent, the owner might
sue to recover the rents as though he had
made the lease personally. See also Brigg3
v. Partridge, 64 N. Y. 357, 21 Am. Rep. 617
[affirming 39 N. Y. Super. Ct. 339] ; Rand V.
Moulton, 72 N. Y. App. Div. 236, 76 N. Y.
Suppl. 174.
8. Calhoon v. Buhre, (N. J. Sup. 1907) 67
Atl. 1068.
9. Colorado.— Rice v. Bush, 16 Colo. 484,
27 Pac. 720, holding that where the principal
is known at the time of making a sealed con
tract, and is not referred to therein, he is
not bound.
Georgia.— Compton v. Cassada, 32 Ga. 428.
Massachusetts.— Sharon First Baptist
Church c. Harper, 191 Mass. 190, 77 X. E.
778; Ellis v. Pulsifer, 4 Allen 165; Abbey v.
Chase, 6 Cush. 54.
Mississippi. — Holmes v. Carman, Freem.
408.
Pennsylvania. — Bassott v. Hawk, 114 Pa.
St. 502, 8 Atl. 18.
Virginia. — Martin r. Flowers, 8 Leigh 158.
10. Alabama.— Ban v. Cockrell, 28 Ala.
507.
Kansas.— Klopp r. Moore, 6 Kan. 27
Man/land. — Harper v. Hampton, 1 narr.
& J. 622.
Massachusetts. — See Ellis v. Pulsifer, 4
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agent if it contains apt words to bind him personally. But if it is clear from
the instrument as a whole that the agent is promising and covenanting, and acting
generally, in a representative capacity, it will not bind him.11 It has been held
that a lease in which the lessor styles himself as agent, but which is signed by
him individually, cannot be sued on by the principal.12 If in the execution of a
simple written contract the agent uses apt words to bind himself, if he contracts
in his own name and makes the promises and undertakings his own, although
reciting that he is an agent, he will be personally bound thereby, although the
other party knew he was agent, and the principal cannot be held on the contract."
An agent will be bound in such case even though he attaches to his signature
Mississippi. — Holmes v. Carman, Freem.
408.
Missouri. — Einstein r. Holt, 52 Mo. 340.
But see Potter v. Bassett, 35 Mo. App. 417.
New Jersey.— Dayton v. Warne, 43 N. J. L.
659.
Pennsylvania. — Seyfert v. Bean, 83 Pa. St.
450.
South Carolina.— McDowall v. Reed, 28
S. C. 466, 6 S. E. 300.
South Dakota.— Hardman v. Kelley, 19
S. D. 608, 104 N. W. 272.
Wisconsin.— North v. Henneberry, 44 Wis.
306.
United States.— Duvall t,\ Craig, 2 Wheat.
45, 4 L. ed. 180.
Canada. — See Saxton v. Bidley, 13 U. C.
Q. B. 522.
When one acting without authority bound.
— When a contract is entered into by an
individual or a private corporation through
an agent, if the contract is by parol, the
agent is liable only where he had no au
thority to bind his principal ; but if the agent
covenants under his seal for the act of the
principal, although he describes himself as
contracting for and on behalf of his principal,
he is liable on his express covenant, whether
he had the authority of the person lie thus
professes to bind or not. Williams v. Hippie,
17 Pa. Super. Ct. 81, 8 Del. Co. 197.
Where a bond is signed by one as agent for
another, and such agent is solvent, it consti
tutes a good and sufficient bond, although
his late principal is not bound thereby. State
v. Judge Orleans Paris Fifth Dist. Ct. 27 La.
Ann. 306.
•11. Hunter v. Miller, 6 B. Mon. (Ky.) 612
(holding that where an agent contracting for
his principals agreed for the relinquishment
of a title which he professed not to hold but
recited to be in his principals, and which he
stipulated that his principals should release
on payment of a certain sum, and signed and
sealed the contract as agent, the contract was
not personally binding on the agent) ; Ellis
v. Pulsifer, 4 Allen (Mass.) 165; Abbey v.
Chase, 6 Cush. (Mass.) 54; Grubbs v. Wilev,
9 Sm. & M. (Miss.) 29; Hopkins v. Mehaffy,
11 Serg. & R. (Pa.) 126.
12. Sheldon v. Dunlap, 16 N. J. L. 245.
13. California. — Savre v. Nichols, 5 Cal.
4S7 ; Whiting v. Hesle'p, 4 Cal. 327.
Georgia. — Florida Midland, etc., R. Co. v.
Varnedoe. SI Oa. 175, 7 S. F. 129.
Illinois.— Macdonald v. Bond, 96 111. App.
116 \affirmed in 195 111. 122, 62 N. E. SSI].
Indiana.— Wiley V. Shank, 4 Blackf. 420.
Kentucky. — Miller r. Early, 58 S. W. 789,
22 Ky. L. Rep. 825.
Louisiana. — Mithoff C. Bvrne, 20 La, Ann.
363.
Massachusetts.— Copeland t>. Mercantile
Ins. Co., 6 Pick. 198; Couch v. Ingersoll, 2
Pick. 292; Hastings v. Lovering, 2 Pick. 214,
13 Am. Dec. 420; Arfridson r. Ladd, 12Mass.
173; Mayhew v. Prince, 11 Mass. 54; Stack-
pole r. Arnold. 11 Mass. 27, 6 Am. Dec. 150.
Michigan. — Detroit v. Jackson, 1 Dougl.
106.
Minnesota.— Williams v. Journal Printing
Co., 43 Minn. 537, 45 N. W. 1133.
Missouri. — Overton «>.Stevens. 8 Mo. 622.
Nebraska.— Dockarty v. Tillotson, 64
Nebr. 432. 89 N. W. 1050; Johnson r. Mc-
Natt, 4 Nebr. (Unoff.) 55, 93 N. W. 425,
holding that an agent failing to disclose
his agency, but representing himself as a
principal, will be liable to a stranger as a
principal.
New York. — Spencer v. Field. 10 Wend.
87; Stone v. Wood, 7 Cow. 453, 17 Am. Dec.
529.
Ohio.— Post v. Kinnev, 7 Ohio Dec. (Re
print) 439, 3 Cine. L. Bui. 118.
Rhode Island.— Bourne 1?. Campbell, 21
R. I. 490, 44 Atl. 806.
South Carolina. — Pryor v. Coulter, 1
Bailey 517.
Virginia. — McWilliams V. Willis, 1 Wash.
199.
Washington.— Shuey v. Adair, 18 Wash.
188, 51 Pac. 388, 63 Am. St. Rep. 879, 39
L. R. A. 473.
England.— Long v. Millar, 4 C. P. D. 450,
48 L. J. C. P. 596. 41 L. T. Rep. N. S. 306,
27 Wklv. Rep. 720; Paice t'. Walker, L. R. 5
Exch. 173, 39 L. J. Exch. 109. 22 L. T. Rep.
N. S. 547, 18 Wklv. Rep. 789; Jones t>.Little-
dale, 6 A. & E. 480, 6 L. J. K. B. 169, 1 N. A
P. 677, 33 E. C. L. 265; Hick r. Tweedv. 6
Aspin. 599, 63 L. T. Rep. N. S. 765: Cooke
v. Wilson, 1 C. B. N. S. 153, 2 Jur. N. S.
1094, 26 L. J. C. P. 15. 5 Wklv. Rep. 24. 37
Eng. L. & Eq. 361, 87 E. C. L. 153; Norton
v. Herron, 1 C. * P. 646, R. & M. 229. 28
Rev. Rep. 797, 12 E. C. L. 360: Parker r.
Winlow, 7 E. & B. 942, 4 Jur. N. S. 584. 27
L. J. Q. B. 49, 90 E. C. L. 942; Tanner r.
Christian, 4 E. & B. 591, 1 Jur. N. S. 519,
24 L. J. Q. B. 91, 3 Wklv. Rep. 204. 29
Eng. L. A Eq. 103, 82 E. C.'L. 591; Stewart
t'. Shannessv, 2 F. (Ct. Sess.) 1288; Chad-
wick p. Maden, 9 Hare 188. 21 L. J. Ch. 876,
41 Eng. Ch. 1S8, 68 Eng. Reprint 469; Magee
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words descriptive of his agency;14 and if in the body of the instrument the alleged
agent in terms imposes obligations upon himself and not on his principal, he will
not escape liability, although he signs the instrument only as agent or attorney for
another.15 And he will be liable also when he so executes the contract as in teims
to bind both himself and the principal.10 On the other hand the agent is not
liable to third persons on a contract unless it contains apt words to bind him per
sonally.17 One who executes and signs an instrument in the name of another,
and adds his own name only as agent for that other, cannot be treated as a party
to that instrument; 18 and if
,
reading the instrument as a whole, it appears that
the person signing acted in a representative capacity, or that the obligation is
that of his principal, he will not be bound personally on the contract,19 although
v. Atkinson, 6 L. J. Exch. 115, 2 M. & W.
440.
Canada. — Ballantyne t. Watson, 30 U. C.
C. P. 529.
14. Partridge v. Hollinshead, 10S Ga. 278,
30 S. E. 787; Faw v. Meals, 65 Ga. 711
( holding that persons who as the
" building
committee
" of a named " institute " make
with another a contract for materials with
which to build a school-house are, whether
such " institute " has or has not a legal ex
istence, personally liable for a breach of
such contract, where they intended to bind
themselves individually and were not acting
for anv principal) ; Macdonald r. Bond, 96
111. App. 110 [affirmed in 195 111. 122, 62
N. E. 881]; Brown V. Bradlee, 156 Mass. 28,
30 N. E. 85, 32 Am. St. Rep. 430, 15 L. R. A.
509; Pratt r. Beaupre, 13 Minn. 187; Bing
ham v. Stewart, 13 Minn. 106. See also
Hough v. Manzanos. 4 Ex. D. 104, 48 L. J.
Exch. 398, 27 Wklv. Rep. 530; Adams V.
Hall, 3 Aspin. 1, 37 L. T. Rep. N. S. 70.
15. California. — Murphy i\ Helmrich, 66
Cal. 69, 4 Pac. 958.
Illinois. — Kerfoot p. Cromwell Mound Co.,
115 111. 502, 25 X. E. 960.
Maine.— Mattocks v. Young, 66 Me. 459.
Jfcw Hampshire.— Savage v. Rix, 9 N. H.
263.
England.— Cooke v. Wilson. 1 C. B. N. S.
153, 2 Jnr. N. S. 1094, 26 L. .T. C. P. 15,
5 Wkly. Rep. 24. 37 Eng. L. & Eq. 361, 87
E. C. L. 153; Lennard v. Robinson. 3 C. L. R.
1363, 5 E. k B. 125, 1 Jur. JT. S. 853. 24
L. J. Q. B. 275. 32 Eng. L. & Eq. 127. 85
E. C. L. 125; Parker v. Wlnslow, 7 E. & B.
942, 4 Jur. N. S. 584, 27 L. J. Q. B. 49,
90 E. C. L. 942; Tanner v. Christian, 4 E. &
B. 591, 1 Jur. N. S. 519, 24 L. J. Q. B. 91. 3
Wklv. Rep. 204, 29 Eng. L. k Eq. 103. 82
E. C. L. 591.
16. Nail v. Farmers' Warehouse Co.. 95 Ga.
770, 22 S. E. 665 (holding that where per
sons intending to act in behalf of others in
the execution of a contract for the rent of a
warehouse act for themselves as well as for
their principals, and in pursuance of the
contract engage in the business of ware
housemen, they cannot excuse a non-perform
ance of their duty as such by showing by
parol that they were acting only for the
principals in the conduct of the business) ;
Brown v. Bradlee, 156 Mass. 28, 30 N. E. 85,
32 Am. St. Rep. 430, 15 L. R. A. 509; By-
ington v. Simpson, 134 Mass. 169, 45 Am.
Rep. 314; Calder v. Dobell, L. R. 6 C. P. 486,
40 L. J. C. P. 224, 25 L. T. Rep. X. S. 129,
19 Wkly. Rep. 978. Compare Frambach p.
Frank, 33 Colo. 529, 81 Pac. 247, holding
that where a contract provided that plaintiff
should convey to defendant all his interest in
a certain mill, and defendant agreed that if,
acting for himself or as agent for a named
corporation, he purchased the mill at a
receiver's sale to be held in the future he
would pay plaintiff a certain sum for his
interest in the mill if the purchase was made
for the corporation, the obligation was that
of the corporation and not that of defendant
individually.
17. Colorado.—Frambach v. Frank, 33 Colo.
529. 81 Pac. 247.
Connecticut.— Ogden r. Ravmorid, 22 Conn.
379, 58 Am. Rep. 429.
Illinois.— Mida v. Geissmann, 17 111. App.
207.
Maine.— See How v. Codman, 4 Me. 79,
holding that the common-law rule that an
agent acting in the name of his principal
does not bind himself is altered by St. ( 1821 )
c. 59, § 8
, so far as it regards indorsers of
writs.
Maryland. — McClernan v. Hall, 33 Md.
293.
Massachusetts.— Abbev v. Chase, 6 Cush.
84.
Ohio. — Cincinnati Hotel Co. v. Marsh, 8
Ohio Dec. Reprint 669, 9 Cine. L. Bui. 176.
Pennsylvania. — Passmore v. Mott, 2 Binn.
201.
West Virginia. — Johnson v. Welch, 42 W.
Va. 18, 24 S. E. 585.
Wisconsin.— McCurdy v. RogerB, 21 Wis.
197, 91 Am. Dec. 468.
18. Bray v. Kettell, 1 Allen (Mass.) 80;
Largey v. Leggat, 30 Mont. 148, 75 Pac. 950;
Xew York, etc., Steamship Co. v. Harbison,
10 Fed. 681.
19. Illinois.— King v. Handv, 2 111. App.
212.
Indiana. — Freese v. Crary, 29 Ind. 524.
loica.— Baker v. Chambles, 4 Greene 4U8.
Kentucky. — Humber v. Crabb Orchard,
etc., Turnpike Co., 13 Ky. L. Rep. 327;
Brondrup v. Tureman. 12 Ky. L. Rep. 47.
Louisiana. — Maurv r. Ranger, 38 La. Ann.
485, 58 Rep. 197.
Maine.— Winship p. Smith, 61 Me. 118;
Rogers r. March, 33 Me. 106.
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he does thereby represent that he has authority as agent to execute the instrument,
and may thereby make himself liable to third persons in damages, if as matter of
fact he is acting without or outside of his authority.20 A contract which because
of defective execution is void binds neither agent nor principal.31 Although an
instrument is so defectively executed that it cannot be sued on, it may neverthe
less be used as evidence in an action on the money counts in assumpsit against
the principal, provided the contract is one on which the principal would have
been liable except for the defective execution.22 When the principal has actually
or by his course of dealing authorized the agent to execute contracts or to make
and indorse paper in his own name, or has chosen to do business, using the name
of the agent as his trade name, the principal cannot escape liability on contracts
on the ground that they were executed in the name of the agent."
Massachusetts.— Lyon v. Williams, 5
Gray 557.
Missouri. — Coffman v. Harrison, 24 Mo.
524.
New York. — Stanton v. Camp, 4 Barb.
274; Chase t;. Pattberg, 12 Daly 171.
North Carolina. — Fowle v. Kerchner, 87
N. C. 49.
West Virginia. — McKay v. Ripley, etc.,
Valley E. Co., 42 W. Va. 23, 24 S. E. 685;
Smith v. Bond, 25 W. Va. 387.
England.— Spittle v. Lavender, 2 B. & B.
452, 5 Moore C. P. 270, 23 Rev. Rep. 508,
6 E. C. L. 224; Ogden v. Hall, 40 L. T. Rep.
N. S. 751.
20. Conant v. Alvord, 166 Mass. 311, 44
N. E. 250 (holding that the act of A in
writing on an order, "Accepted . . . Cape Ann
Savings Bank, by Alvord," is a representation
that he has authority to accept the order for
C, notwithstanding the addition of the words,"
agent for the negotiation of within-men
tioned loan," they being mere words of
description and not such as to disclose the
full scope of A's authority) ; Xcw York, etc.,
Steamship Co. v. Harbison, 16 Fed. 681.
21. Morrison v. Hazzard, (Tex. Civ. App.
1905) 88 S. W. 385, holding that a contract
void under the statute of frauds, as it
would not be enforceable against the princi
pal, although executed in his name, will not
bind the agent.
22. Thurston ». Mauro, 1 Greene (Iowa)
261; Benham v. Emery, 46 Hun (N. Y.)
156; Pentz v. Stanton, 10 Wend. (X. Y.)
271, 25 Am. Dec. 558; Holland v. Clark, 67
N. C. 104; Harper v. Tiffin Nat. Bank, 54
Ohio St. 425, 44 X. E. 97.
23. Kansas.— Lovejoy v. Citizens' Bank, 23
Kan. 331.
Maine.— Forsyth v. Day, 46 Me. 176.
Massachusetts.— Brown i>. Parker, 7 Allen
337; Brigham r. Peters, 1 Gray 139; Mel-
ledge v. Boston Iron Co., 5 Cush. 158, 51
Am. Dec. 59.
New Hampshire.— Chandler v. Cpe, 64
X. H. 561, holding that where a principal
carries on business in the jiame of his agent
as a business name, such principal is liable
upon a contract made by his agent for him
in the agent's name, whether it is verbal or
written, and if written, whether It is nego
tiable or not, and whether the agent dis
closed his agency or not.
New York.—Lake Shore Xat. Bank v. But
ler Colliery Co., 51 Hun 63, 3 X. Y. Suppl.
771; Marine Bank v. Butler Colliery Co., 1
Silv. Sup. 155, 5 X. Y. Suppl. 291 [affirmed
in 125 X. Y. 695, 26 X. E. 751], holding that
indorsements by an agent in his name, fol
lowed by the word " agent " and the name of
his principal, are within the intent of an au
thority to indorse notes and are good, especi
ally when that has been the course of dealing
to the principal's knowledge) ; Elwell v.
Dodge, 33 Barb. 336; Brown v. Butchers,
etc., Bank, 6 Hill 443, 41 Am. Dec. 755. See
also De Witt v. Walton, 9 X. Y. 571.
Texas. —Heffron v. Pollard, 73 Tex. 96, 11
S. W. 165, 15 Am. St. Rep. 764.
United States.— Warren-Scharf Asphalt
Pav. Co. v. Commercial Xat. Bank, 97 Fed.
181, 38 C. C. A. 108; Lockwood v. Colev, 22
Fed. 192.
England. — Trueman v. Loder, 11 A. & E.
589, 9 L. J. Q. B. 165, 3 P. & D. 567, 39
E. C. L. 319.
Canada.— Taillifer v. Taillifer, 21 Ont.
337.
A bank cashier who signs commercial paper
"A, Cashier," binds the bank as much as
though he had written the name of the bank
by himself as agent. Commercial usage
makes such a signature, made in the busi
ness of the bank and in the usual course of
such business, the signature of the principal,
the bank, and not that of the agent. Erwin
Lane Paper Co. v. Farmers' Xat. Bank, 130
Ind. 367, 30 X. E. 411, 30 Am. St. Rep. 246;
Nave v. Lebanon First Xat. Bank, 87 Ind.
204; Dutch v. Boyd, 81 Ind. 146; State Bank
v. Wheeler, 21 Ind. 90; Pratt V. Topeka
Bank, 12 Kan. 570; Farrar v. Gilman. 19
Me. 440, 36 Am. Dec. 766; Burnham r. Web
ster, 19 Mt. 232; Barlow v. Lee Cong. Soc., 8
Allen (Mass.) 460; Barney v. Xewcomb, 9
Cush. (Mass. ) 46 ; Commercial Bank e.
French, 21 Pick. (Mass.) 486, 32 Am. Dec.
280; Garton v. Union City Nat. Bank, 34
Mich. 279; Angelica First Nat. Bank v.
Hall, 44 N. Y. 395, 4 Am. Rep. 698; Me
chanics' Banking Assoc. v. New York, etc..
White Lead Co.. 35 N. Y. 505; New York
Bank v. Ohio State Bank, 29 N. Y. 619;
Genesee Bank v. Patchin Bank, 19 N. Y. 312;
Barbour v. Litchfield, 4 Abb. Dec. (X. Y.)
665; Robb v. Ross County Bank, 41 Barb.
(X. Y.) 586; Brenner v. Lawrence, 27 Misc.
[II, C, 8]
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D. Delegation”— 1. GENERAL Rule. The general rule is that an agent in
whom is reposed trust or confidence, or who is required to exercise discretion or
judgment, may not intrust the performance of his duties to another without the
consent of his principal; and since nearly al
l
acts o
f agency involve discretion,
and the very selection a
s agent ordinarily implies personal confidence in the agent
chosen, it follows that one clothed with authority to act for a principal must
ordinarily perform the act himself.”
(N. Y.) 755, 58 N
.
Y
. Suppl. 769; Watervliet
Bank r. White, l Den. (N. Y.), 608; Man
chester Bank v. Slason, 13 Vt. 334; Houghton
v
. Elkhorn First Nat. Bank, 26 Wis. 663, 7
Am. Rep. 10; Baldwin v. Newbury Bank, 1
Wall. (U. S.) 234, 17 L. ed. 534; Chillicothe
Branch Ohio State Bank v. Fox, 5 Fed. Cas.
No. 2,683, 3 Blatchf. 431; Lafayette Bank v.
Illinois Bank, 14 Fed. Cas. No. 7,987, 4 Mc
Lean 208.
24. Delegation o
f authority by: Attor
ney a
t
law see ATToRNEY AND CLIENT, 4 Cyc.
950. Factors and brokers see FActors AND
BBokers, 19 Cyc. 119. Insurance agents see
INSURANCE, 2
2 Cyc. 1431. Public officers see
OFFICERs, 29 Cyc. 1433.
Authority to make contracts of employ
ment see supra, II, A, 6, h
,
(v).
25. Alabama.- Springfield F., etc., Ins. Co.
r. De Jarnett, 111 Ala. 248, 19 So. 995;
Waldman v. North British, etc., Ins. Co., 91
Ala. 170, 8 So, 666, 24 Am. St. Rep. 883;
Loeb v. Drakeford, 75 Ala. 464; Harralson
v
. Stein, 50 Ala. 347.
Arizona.- King v. Hawkins, 2 Ariz. 358,
16 Pac. 434.
Arkansas.— Bromley v. Aday, 70 Ark. 351,
68 S. W. 32.
Connecticut.— Davis v. King, 66 Conn.
465, 3
4 Atl. 107, 50 Am. St. Rep. 104.
Illinois.-Eldridge v. Holway, 18 Ill. 445.
Kentucky.— Lynn v. Burgoyne, 13 B
.
Mon.
400; Jones v. Jones, 39 S
.
W. 251, 19 Ky.
L. Rep. 129.
Maryland.—White v. Davidson, 8 Md. 169,
63 Am. Dec. 699; Wilson v. York, etc., R
.
Co., l l Gill & J. 58.
Massachusetts.-Appleton Bank r. McGil
vray, 4 Gray 518, 64 Am. Dec. 92; Dor
chester, etc., Bank r. New England Bank, 1
Cush, 177; Emerson v. Province Hat Mfg. Co.,
12, Mass. 237, 7 Am. Dec. 66; Stoughton v.
Baker, 4 Mass. 522, 3 Am. Dec. 236.
Missouri.- Chouteau Land, etc., Co. v.
Chrisman, 204 Mo. 371, 102 S. W. 973.
Mew Hampshire.— Flanders v. Lamphear,
9 N. H. 201.
- -














App. Div. 170, 84 N. Y
. Suppl. 696]: Newton
r. Bronson, 13 N. Y. 587, 67 Am. Dec. 89;




Daly v. Stetson, 54 N
.
Y
. Super. Ct. 202;




717. [reversing 1 N. Y. Suppl. 435]; Commer
cial Bank r. Norton, 1 Hill 501; Lyon v. Je
rome, 26 Wend. 485, 37 Am. Dec. 271.
North Carolina.- Planters', etc., Bank v.
Wilmington First Nat. Bank, 75 N. C
.
534.
Pennsylvania – Peabody Bldg., Assoc. v.
Houseman, 7 Wkly. Notes Cas. 193.
* -
Teras.-McCormick r. Bush, 38 Tex. 314;
Smith v. Sublett, 28 Tex. 163; Williams v
.
Moore, 24 Tex. Civ. App. 402, 58 S
.
W. 953;
White v. San Antonio Waterworks Co., 9.
Tex. Civ. App. 465, 29 S.W. 252. . . . .
Vermont, Hunt v. Douglass, 22 Vt. 128.
Washington.— Bleecker v. Satsop R
.
Co., 3
Wash. 77, 27 Pac. 1073.




W. 800, 17 Am. St. Rep. 178, 6
L. R. A. 121.
United States.—Warner v. Martin, l l How.
209, 1
3 L. ed. 667; Shankland v. Washington,
5 Pet. 390, 8 L. ed. 166; Insurance Co. o
f
North America v. Wisconsin Cent, R
.
Co., 134













Sewing-Mach. Co. v. Rosensteel, 24 Fed. 583.
England.— Bell v. Balls, [1897] 1 Ch. 663,
66 L. J. Ch. 397, 76 L. T. ºf: N. S
. 254, 45
Wkly. Rep. 378; Catlin v
. Belſ, 4 Campb. 183;
Blore v
. Sutton, 3 Meriv. 237, 17 Rev. Rep.
74, 36 Eng. Reprint 91; Henderson v. Barne
wall, 1 Y
.
& J.387, 30 Rev. Rep. 799.
Canada.-Canadian F. Ins. Co. r. Robinson,
3
1 Can. Sup. Ct. 488: Bank o
f British North
America tº
. Rattenbury, I Ch. Chamb. (U. C.)







See 40, Cent. Dig. tit. “Principal and
Agent,” $$ 87, 88. . -
Thus the discretion and personal trust re
posed in him forbids delegation o
f
his au
thority to a subagent in the case of an agent
authorized to buy o
r
sell property, real or
personal (Bromley r, Aday, 70 Ark. 351, 68
S
.
W. 32; National Cash Register Co. v
.,
Ison, 94, Ga. 463, 21 S
.
E
. 228;. Lucas v.




liff r. Shadwell, 64 Kan. 884, 67 Pac. 545;
Floyd v. Mackey, 112 Ky. 646, 66 S.W. 518,
2




. (La.) 95; Groscup v. Downey, 105 Md.
273, 6




7 Am. Dec. 89; Bocock v. Pavey,
8 Ohio St. 270; Williams v. Moore, 24 Tex.
Civ. App. 402, 58 S
.
W. 953: Tynan r.
Dullnig, (Tex. Civ. App. 1894) 25 S
. W. 465,
818; Stinchcomb v. Marsh, 15 Gratt. (Va.)
202), to give o
r
receive negotiable paper
(Brewster v. Hobart, 15 Pick. (Mass.) 302;
Emerson r. Province Hat Mfg. Co., 12 Mass.
237, 7 Am. Dec. 66), to manage o
r super
intend the principal's property o
r
business
(Crozier r. Reins, 4 Ill. App. 564) unless the
extent o
f
the agent's duties makes such as
sistance necessary, as is frequently the case
where there is a 5. agency (NorthAmerica Ins. Co. v. Thornton, 130. Ala 222,
3





Springfield F., etc., Ins. Co. r. De Jarnett,lil Ala. 248, 19 So. 995; Waldman r. North
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2. Application of Bole26 — a. Collection Agents. The general rule that an
agency to collect and receive money is one of personal trust and confidence, and
therefore not to be delegated to another without authorization,37 does not apply
to a general agency to take charge of and manage the business of a principal. :s A
collecting agency which undertakes to make collections at all points in the country
through local agents and attorneys whom it employs and represents as skilful and
reliable is responsible for the negligence of an attorney whom it employs on terms
known only to itself.29 But when the agent employed is not a collection agent,
and that is no part of his regular business, it has been held with good reason that
impliedly his undertaking is merely to forward the paper to a suitable collecting
agent in the place where it is to be collected.30
b. Joint Agents. It has been seen that joint agents must act jointly, and the
principal will not be bound by the act of less than the whole number.31 This is
but an application of the principle that delegated power cannot be delegated.
Several joint agents cannot delegate to one of their number the performance of
the duties intrusted to them jointly.33
24 Am. St. Rep. 883] : Louisville, etc.. R. Co.
v. Tift, 100 Ga. 86, 27 S. E. 7G5; Bodine v.
Exchange F. Ins. Co., 51 N. Y. 117, 10 Am.
Rep. 566; McConnell f. Mackin, 22 N. Y.
App. Div. 537, 48 X. Y. Suppl. 18; Kuney v.
Amazon Ins. Co., 36 Hun (N. Y.) 66; Krumm
v. Jefferson F. Ins. Co., 40 Ohio St. 225;
Wright r. Isaacks, 43 Tex. Civ. App. 223, 95
S. W. 55 ; Ladonia Dry-Goods Co. r. Conyers,
(Tex. Civ. App. 1900) 58 S. W. 967; Rohr-
bough v. U. S. Express Co., 50 YV. Va. 148,
40 S. E. 398, 88 Am. St. Rep. 849: Deitz v.
Providence Washington Ins. Co., 33 W. Va.
526, 11 8. E. 50, 25 Am. St. Rep. 908 ; John
ston v. Chicago, etc., R. Co., 130 Wis. 492,
110 N. W. 424), and generally to do any acts
that are not merely clerical^ mechanical, or
ministerial in their nature (Fairchild v.
King, 102 Cal. 320, 36 Pac. 649, holding that
one employed to secure a tenant may not
delegate his authoritv; Terre Haute, etc., R.
Co. t. Brown, 107 Ind. 336, 8 N. E. 218;
Bonwell v. Howes, 15 Daly (N. Y.) 43, 2
N.' Y. Suppl. 717; Targo v. Cravens, 9 S. D.
646, 70 N. W. 1053; Smith v. Sublett, 28
Tex. 163, holding that to locate a land cer
tificate involves discretion).
Who may invoke rule.— The principle that
delegated authority cannot be delegated is
one that avails for the advantage of the prin
cipal and not of the agent. The latter can
not invoke its aid either to acquire rights or
to escape liability to the third person or to
the principal. Harralson v. Stein, 50 .Via.
347 (in which an agent pued a third person
and sought to avoid the effect of the act of
the subagent, and the court held that the
legal maxim that an agent cannot delegate
his authority to a subagent is not of uni
versal application, and can be invoked only
by the principal when sought to be charged
bv the act of the subagent) ; Peterson f.
Christensen, 26 Minn. 377, 4 N. W. 623.
Employing persons as instrumentalities to
obtain information is not delegating the au
thority of an agent. Williamson D. North
Pac. Lumber Co., 43 Oreg. 337, 73 Pac. 7.
See also Pattison v. Moore, 3 Port. (Ala.)
270.
Authority of agent to employ broker sea
Pattison r. Moore, 3 Port. (Ala.) 270; Whit-
lock v. Hicks, 75 111. 460 ; Northern Cent. R.
Co. t. Bastian, 15 Md. 494; Darling r. Stan-
wood, 14 Allen (Mass.) 504: Bonwell r.
Howes, 15 Daly (N. Y.) 43, 2 N. Y. Suppl.
717 [reversing 1 N. Y. Suppl. 435] ; Gold r.
Serrell, 6 Misc. (N. Y.) 124, 26 N. Y. Suppl.
5 [affirming 2 Misc. 224, 21 N. Y. Suppl.
1078]; Sims v. May, 1 N. Y. Suppl. 671.
See also Factors and Brokers. 19 Cyo. 192.
26. Delegation of authority by attorneys at
law see Abbott v. Smith, 4 Ind. 452; Pollard
V. Rowland, 2 Blackf. (Ind.) 22; Cummins
v. Heald, 24 Kan. 600, 36 Am. Rep. 264.
And see Attorney and Client. 4 Cyc. 950.
Employment of subagents by bank ?*e
Banks and Banking, 5 Cvc. 502 et aeq.
27. Fellows ». Northrup, 39 N. Y. 117;
Lewis v. Ingersoll, 3 Abb. Dec. (N. Y. ) 55. 1
Keves 347 ; McConnell v. Mackin, 22 N. Y.
App. Div. 537, 48 N. Y. Suppl. 18. But com
pare Grinnell v. Buchanan, 1 Dalv (X. Y.)
538, holding that the merely clerical act of
receiving and paying over money is not one
involving a personal trust and confidence, and
may be assigned.
Whenever by express agreement between
the parties a subagent is to be employed by
an agent to receive money, payment to him
is good. Wilson v. Smith, 3 How. (U. S.)
703, 11 L ed. 820.
28. McConnell v. Mackin, 22 N. Y. App.
Div. 537, 48 N. Y. Suppl. 18.
29. Weyerhauser v. Dun, 100 N. Y. 150, 2
N. E. 274 [reversing 10 N. Y. Wklv. Dig.
112] ; Bradstreet v. Everson, 72 Pa, St 124,
13 Am. Rep. 665.
30. Davis v. King, 66 Conn. 465, 34 Atl.
107, 50 Am. St. Rep. 104 ; Willison c. Smith.
52 Mo. App. 133 (holding that a person au
thorized to collect a note for the payee, but
himself residing at a point far distant from
the place of payment, has implied authority
to indorse it in the name of the payee to a
resident of the place of payment for collec
tion) ; Wilson v. Smith, 3 How. (U. S.) 763,
11 L. ed. 820.
31. See svpra. II, C, 8.
32. Loeb v. Drakeford, 75 Ala. 464; White
v. Davidson, 8 Md. 169, 63 Am. Dec. 699;
[II, D, 2, a]
PRINCIPAL AND AGENT [81 Cyc] 1427
3. Exceptions to Rule — a. Express Authority to Delegate. Clearly sub-
agents may be appointed when their appointment has been expressly authorized
by the principal/3 and in such case the agent assumes no liability for the acts of
the subagent,31 who is directly accountable to the principal.33 The principal's
consent to look to the subagent will be presumed when he knowingly assents to
the substitution of another in place of the agent he appointed.3"
b. Authority Implied From Nature of Agency. Express authority to appoint
subagents is not always necessary. Such authority is usually to be implied when
the agency obviously and from its very nature is such as to make the employment
of subagents necessary. In such cases the employment of subagents is presumed
to have been contemplated when the power was given, and the agent has implied
authority to appoint such subagents within the limits of the necessities of the case.37
Cook r. Ward, 2 C. P. D. 255, 46 L. J. C. P.
554, 36 L. T. Rep. N. S. 893, 25 Wkly. Rep.
593
33. California. — McConnell r. McCormick,
12 Cal. 142, holding that where a principal
wrote to his general agent,
" You will do
better by getting new . . . agents," new sub-
agents might be appointed.
Connecticut.—Davis v. King, 66 Conn. 465,
34 Atl. 107, 50 Am. St. Rep. 104.
Massachusetts.—Appleton Bank v. McGil-
vrav. 4 Gray 518, 04 Am. Dec. 92; Brewster
v. Hobart, 15 Pick. 302.
Sew York.— National Steamship Co. v.
Sheahan, 122 N. Y. 461, 25 N. E. 858, 10
L. R. A. 782.
South Carolina.— Blowers v. Southern R.
Co., 74 S. C. 221, 54 S. E. 368.
Tennessee. — Duluth Nat. Bank v. Knox-
ville F. Ins. Co., 85 Tenn. 76, 1 S. W. 689,
4 Am. St. Rep. 744.
England.— Coles r. Trecothick, 1 Smith
K. B. 233, 9 Ves. Jr. 234, 7 Rev. Rep. 167, 32
Eng. Reprint 592.
The subsequent ratification by the principal
of the appointment of a subagent is of course
equally effective With a prior consent to jus
tify the delegation of the authority and to
establish a direct agency relation between the
principal and the subagent (Lucas v. Rader,
29 Ind. App. 287, 64 N. E. 488; Booth v.
Majestic Mfg. Co., 105 Mich. 562. 63 N. W.
524; McCormick v. Bush, 2 Tex. Unrep. Cas.
412. holding that where an agent without
authority constitutes a third person a sub-
agent, and the principals afterward acknowl
edge and treat him as their agent, he must be
considered as such : Dewing v. Hutton, 48
W. Va. 576, 37 S. E. 670). but the mere fact
that the principal knew of the employment
of the subagent and acquiesced therein iB not
a ratification, if there is nothing to show
that he understood that the subagent was
employed as his agent and not as the agent
of the primary agent (Barnard v. Coffin, 141
Mass. 37, 6 N. E. 364, 55 Am. Rep. 443; Ty
nan v. Dullnig, (Tex. Civ. App. 1894) 25 S. W.
405, 818; Skinner r. Weguelin, Cab. & E. 12),
particularly if it is expressly stipulated that
subagents shall lie employed as the agents
nf the general agent, and that the latter shall
be responsible for their acts (Union Casu
alty, etc., Co. v. Gray, 114 Fed. 422, 52
C. 0. A. 224).
Statutory provisions. — In some jurisdic
tions the exceptions to the rule have been
embodied in statutes. See Dingley v. Mc-
Dona d, 124 Cal. 682, 57 Pac. 574; Bond
t'. Hurd, 31 Mont. 314, 78 Pac. 579; Kuhnert
v. Angell, 10 N. D. 59, 84 N. W. 579, 88 Am.
St. Rep. 675.
34. Massachusetts.— Fiske v. Fisher, 100
Mass. 97.
Pennsylvania.— Sergeant (\ Emlen, 141 Pa.
St. 580, 21 Atl. 063.
South Carolina.— McCants v. Wells, 4 S. C.
381.
Tennessee. —Louisville, etc., R. Co. v. Blair,
4 Baxt. 407.
United States.— Dun v. City Nat. Bank, 58
Fed. 174, 7 C. C. A. 152, 23 L. R. A. 687 [re
ferring 51 Fed. 160].
England.— Gosling v. Gaskell, [1897] A. C.
575, L. J. Q. B. 848, 77 L. T. Rep. N. S.
314. 13 T. L. R. 544, 40 Wkly. Rep. 208.
35. Iloag t>.Graves, 81 Mich. 628, 46 N. W.
109; Commercial, etc.. Bank v. Jones, 18 Tex.
811; Wilson v. Smith, 3 How. (U.S.) 763,
11 L. ed. 820. See also infra, II, D, 4.
36. Dingley Q. McDonald, 124 Cal. 682, 57
Pac. 574; Albany Land Co. p. Rickel, 162
Ind. 222, 70 N. E. 158; Hornbeck f. Gilmer,
110 La. 500, 34 So. 651.'
37. California.— Corcoran r. Hinkel, (1893)
34 Pac. 1031; McConnell v. McCormick, 12
Cal. 142.
Connecticut.—Davis v. King, 66 Conn. 465,
34 Atl. 107, 50 Am. St. Rep. 75; East Had-
dam Bank !>.Scovil, 12 Conn. 303.
Illinois.— Delawder v. Jones, 99 111. App.
301.
Louisiana. — Hum v. Union Bank, 4 Rob.
109.
Massachusetts. — Dorchester, etc., Bank e.
New England Bank, 1 Cush. 177.
Missouri.— Willison v. Smith, 52 Mo. App.
133.
Xebraska.— Breck v. Meeker, 68 Nebr. 99,
93 N. W. 993.
Neic York.— McConnell v. Maekin, 22 N. Y.
App. Div. 537. 48 N. Y. Suppl. 18; Raney v.
Weed, 3 Sandf. 577.
\orth Carolina. —Planters', etc., Nat. Bank
V. Wilmington First Nat. Bank, 75 N, C. 534.
South Carolina.— Blowers v. Southern R.
Co., 74 S. C. 221, 54 S. E. 308.
Texas. — Barnes f\ Downrs, 2 Tex. App.
Civ. Cas. | 524. See also Wright v. Isaacks,
43 Tex. Civ. App. 223, 95 Sf W.,55. ,
West Virginia.— Rohrbough v. V. S. Ex
fn,D,s,b]
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Hence he incurs no liability for the acts of such subagents if chosen with reasonable
care,38 and the principal is bound by the acts of a subagent so employed, even
though he has no personal knowledge of him.30 The converse of the proposition
is equally true, and an agent has no implied power to delegate his power to a sub-
agent when such delegation is not necessary, proper, or usual.40
e. Performance of Ministerial Acts. Having exercised his discretion and
determined upon the propriety of an act, an agent may delegate to a subagent the
execution of merely mechanical, clerical, or ministerial acta involving no judgment
or discretion; 41and the acts of such a subagent, to whom such power and authority
press Co., 50 W. Va. 148, 40 S. E. 398, 88
Am. St. Rep. 849; Deitz V. Providence Wash
ington Ins. Co., 33 W. Ya. 52(i, 11 S. E. 50,
25 Am. St. Rep. 908.
Wisconsin.— Shepherd c. Milwaukee Gas
Light Co., 11 Wis. 234.
United States.—Wilson P. Smith, 3 How.
763, 11 L. ed. 820.
England.— Rossiter v. Trafalgar L. Assur.
Assoc., 27 Beav. 377, 54 Eng. Reprint 148;
Quebec, etc., R. Co. v. Quinn, 12 Moore P. C.
232. 14 Eng. Reprint 899.
The fact that the employment of subagents
is necessary is not conclusive of the princi
pal's consent to rely on them and not his
chosen agent. And whenever it is apparent
that the principal relies on the skill, judg
ment, and responsibility of his agent alone,
or that lie consents that such agent shall em
ploy subagents only on his own account, the
principal can continue to hold his agent ac
countable for the acts of himself and of his
agents. St. Louis, etc., R. Co. v. Smith, 48
Ark. 317, 3 S. W. 304; Barnard v. Coffin, 141
Mass. 37, 6 N. E. 364, 55 Am. Rep. 443;
Kohl v. Beach, 107 Wis. 409, 83 N. W. 657,
81 Am. St. Rep. 856, 50 L. R. A. 600; Skin
ner v. Weguelin, Cab. & E. 12.
Authority of general agent. — The civil law
rule has been held to be that under a general
power an agent has a right to substitute.
Dubreuil v, Rouzan, 1 Mart. N. S. (La.) 158.
The common-law doctrine is not so broad, al
though doubtless an authority might be gen
eral enough for such a purpose. Williams
t>. Moore, 24 Tex. Civ. A pp. 402, 58 S. W.
953; Shepherd v. Milwaukee Gas Light Co.,
11 Wis. 234. holding that a general manager
of a business may be clothed with such large
powers as to justify an inference of authority
to appoint subagents for purposes within the
scope of his employment, and not specially
intrusted to his discretion. See also Tennes
see River Transp. Co. v. Kavanaugh, 101 Ala.
1, 13 So. 283. And see supra. IT. D, 1.
38. Davis v. King. 66 Conn. 465, 34 Atl.
107, 50 Am. St. Rep. 104; McVeagh i>.Doug
lass, 4 Phila. (Pa.) 69; Louisville, etc., R.
Co. t\ Blair, 1 Tenn. Ch. 551.
39. Hewes v. Lauvc, 10 Mart. (La.) 21;
Gum p. Equitable Trust Co., 11 Fed. Cai.
No. 5.867, 1 McCrarv 51.
40. Harris v. San Diego Flume Co.. 87 Cal.
526, 25 Pac. 758; Barnard v. Coffin, 141 Mass.
37, 6 N, E. 364, 55 Am. Rep. 443; Bell e.
Balls, rl897] J Ch. 663, 66 L. J. Ch. 397, 76
L. T. Rep. N. S. 254, 45 Wkly. Rep. 378.
41. Georgia.— McCroskev v. Hamilton. 108
Ga. 640, 34 S. E. Ill, 75 Am. St. Rep. 79.
Maryland. —Williams v. Woods, 16 Md.
220.
Missouri. — Grady v. American Cent. las.
Co., 60 Mo. 116.
yew Jersey.— Calhoon v. Buhre, (Sup
1907) 67 Atl. 1068.
New York.— Bodine v. New York Exch. F.
Ins. Co., 51 N. Y. 117, 10 Am. Rep. 566 ; Grin-
nell v. Buchanan, 1 Daly 538 (which states
the rule thus: The rule that an agent cannot
delegate the trust or duty applies only where
the act to be done involves personal trust
and confidence, and calls for the agent's dis
cretion or judgment. A mere ministerial or
executive authority may be delegated by an
agent to another) ; Lyon v. Jerome, 26 W'end.
485, 37 Am. Dec. 271.
Texas. — Williams v. Moore, 24 Tex. Civ.
App. 402, 58 S. W. 953.
West Virginia. — Rohrbough r. V. S. Ex
press Co., 50 W7. Ya. 148, 40 S. E. 398, 88
Am. St Rep. 849.
Wisconsin.— McKinnon V. Yollmar, 75
Wis. 82, 43 N. WT. 800, 17 Am. St, Rep. 178,
6 L. R. A. 121; Shepherd t>.Milwaukee Ga?
Light Co., 11 Wis. 234.
Canada. — Ovens v. Davidson, 10 U. C.
C. P. 302, holding that a line run by a subor
dinate and adopted by the principal surveyor
is the work of the latter and must be treated
as such.'
See 40 Cent. Dig. tit. "Principal and
Agent," g 89.
Thus an agent may delegate to another
power to sign or countersign a paper which
the agent lias decided to execute for his prin
cipal (Weaver v. Carnall, 35 Ark. 198, 37
Am. Rep. 22, holding that where A author
ized B to borrow money of C and sign his
name to a note for it, and in B's presence D
signed A's name to .the note thus: "A. by
D," this was the act of B, and in legal effect
the act of A, and that A was bound ; Savre r.
Nichols, 7 Cal. 535, 68 Am. Dec. 280; Evany-
ville, etc., Straight Line R. Co. r. EvansTille,
15 Ind. 395; Grady v. American Cent, In«.
Co., 60 Mo. 116; Lingenfelter v. Phoenix Ins.
Co., 19 Mo. App. 252; Oullinan r. Bowker,
180 N. Y. 93, 72 N. E. 911; Lake Erie Com
mercial Bank v. Norton, 1 Hill (N. Y.) 601:
Newell v. Smith, 49 Vt. 255; Norwich Uni
versity v. Denny, 47 Vt. 13; Rohrbough r.
TJ. 8. Express Co., 50 W. Va. 148, 40 S. E.
398, 88 Am. St. Rep. 849; Bennitt t". The
Guiding Star, 53 Fed. 936 ) ; or to act as a
messenger, or to perform mere acts of manual
delivery (Couthway v. Berghaus, 25 Ala. 393,
holding that, although an agent appointed
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have been delegated by the agent, are regarded as the acts of the agent himself,
and are therefore as such binding on the principal.42
d. Custom and Usage to Employ Subagents. Every man is supposed to con
tract with reference to the custom and usage of the business in which ho engages.
Hence where it is the usual custom of a trade or business to employ subagents, the
principal, in the absence of proof to the contrary, is presumed to consent that
agents appointed by him shall appoint subagents within the limits of such custom.43
4, Effect of Delegation. By an unauthorized delegation of his authority, or
by the employment of a subagent on his own account, the agent makes himself
personally responsible for the acts of the subagent, who is regarded as his agent
and not as the agent of the principal. And this is the rule even where the subagent
is employed with the consent of the principal, but not as his agent. " On the other
hand, when the employment of a subagent is authorized, he becomes the agent of
the principal, and the first agent is not responsible for his acts or omissions.45 The
person seeking to hold the subagent liable on his undertaking must be his principal;
that is
,
either the original principal or the primary agent, as the case may be ; and
when the subagent is the agent of the primary agent there is no privity between
him and the original principal upon which any mutual rights and remedies can
to make a tender cannot delegate his author
ity to another, he may make the tender by
letter sent by the hands of another; El-
dridge v. Holway, 18 111. 445, holding that the
delivery of a written notice requires no confi
dence, skill, discretion, or judgment, and may
be deputed by the agent to a subagent;
Renwick v. Bancroft, 56 Iowa 527, 9 N. W.
367; Fiske v. Fisher, 100 Mass. 97; McKin-
hon v. Vollmar, 75 Wis. 82, 43 N. W. 800, 17
Am. St. Rep. 178, 6 L. R. A. 121).
42. Rohrbough v. V. S. Express Co., 50
W. Va. 148, 40 S. E. 398, 88 Am. St. Rep. 849
[citing Lingenfelter v. Phoenix Ins. Co., 19 Mo.
App. 252], holding that while an agent has
no power to delegate his agency to another or
to sublet it, he may employ clerks, whose
acts, if done in his name and recognized by
him, either specially or according to his usual
mode of dealing with them, will be regarded
as his acts, and as such binding on the
principal.
43. Maryland. — Jackson v. Union Bank, 6
Harr. & .T. 146.
Massachusetts. — Appleton Bank r. Mc-
Gilvray, 4 Gray 518, 64 Am. Dec. 92 (holding
that authority " to collect it in the ordinary
way " justifies the employment of sub-
agents where that is the custom) ; Warren
Bank v. Suffolk Bank, 10 Cush. 582; Dor
chester, etc., Bank v. New England Bank,
1 Cush. 177.
Texas. — Barnes f . Downes, 2 Tex. App.
Civ. Cas. 5 524.
United States. — Wilson v. Smith, 3 How.
763. 11 L. ed. 820: Washington Bank v.
Triplett, 1 Pet. 25, 7 L. ed. 37.
England.— Ex n. Sutton, 2 Cox 84, 30
Eng. 'Reprint ?9.
Usage cannot control in the face of a
special agreement "not to follow such usage.
Fay v. Strawn, 32 III. 205.
44. Arkansas.— St. Mollis, etc., R. Co. V.
Smith, 48 Ark. 317, 3 S. W. 304.
Connecticut.— Davis v. King. 66 Conn.
465, 34 Atl. 107, 50 Am. St. Rep. 104.
Louisiana. — Reynolds r. Kirkman, 8 Mart.
JJ". S. 464, holding that a factor who employs
an agent to sell the goods of his principal
without authority is responsible tor the
agent's acts.
Massachusetts.— Barnard v. Coffin, 141
Mass. 37, 6 N. E. 364, 55 Am. Rep. 443.
Michigan.— Hoag v. Graves, 81 Mich. 628,
46 N. W. 109.
Pennsylvania, — Clark v. Wheeling Bank,
17 Pa. St. 322.
Texas— Smith r. Sublett, 28 Tex. 163;
Tynan v. Dullnig, (Civ. App. 1894) 25 S. W.
465. 818.
England.—Skinner v.Weguelin, Cab. & E. 12.
Canada. — Hope v. Dixon. 22 Grant Ch.
(U. C.) 439; Reg. v. Stanton, 2 U. C. C. P. 18.
45. Connecticut.— Davis v. King, 66 Conn.
485, 34 Atl. 107, 50 Am. St. Rep. 104.
Louisinna. — Saul r. Lalaurie, 1 La. Ann.
401, holding that where an agent had
divested himself of all authority by substi
tuting another in his place with the appro
bation of the principal, he cannot afterward
revive his extinct authority and bind the
principal without the consent of the latter.
Massachusetts.— Darling v. Stanwood, 14
Allen 504.
Michigan.— Hoag v. Graves, 81 Mich. 628,
46 N. W. 109.
Pennsylvania. — Kentucky Bank r. Schuyl
kill Bank, 1 Pars. En. Cas. 180.
South Carolina.— Blowers p. Southern R.
Co., 74 S. C. 221, 54 S. E. 368; Bates r.
American Mortg. Co., 37 S. C. 88, 16 S. E.
883, 21 L. R. A. 340; Burrell r. Letson, 1
Strobh. 239.
Tennessee. —Louisville, etc., R. Co. v. Blair,
1 Tenn. Ch. 351.
Texas. — Tynan v. Dullnig, (Civ. App.
1894) 25 S."W. 465.
England.— Gosling v. Gaskell, [1897) A. C.
575. 66 L. J. Q. B. 848, 77 L. T. Rep. N. S.
314. 13 T. L. R. 544. 46 Wkly. Rep. 208.
The liability of the first agent is limited to
the exercise of good faith and reasonable
care in selecting a suitable and proper sub-
agent. Davis r. King, 66 Conn. 465, 34
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be based; 46 but he is accountable to the former for his conduct, and for any lia
bility to the principal which his acts may have put upon his employer. As to him
the subagent acquires the same rights, owes the same duties, and assumes the
same obligations, as any agent toward his principal.47 A subagent has no authority
to bind the agent who employed him by agreements with the original principal.48
A subagent is liable to the principal, and not to the agent who employed him, when
he is the agent of such principal, that is
,
when the latter expressly or impliedly
authorized the delegation of his authority by the primary agent;.4* ;
III. Effect and Consequences of relation.
A. Duties and Liabilities of Agent to Principal 50— 1. Duty to Be Loyal —
a. In General. The relation of an agent to his principal is ordinarily that of a
Atl. 107, 50 Am. St. Rep. 104; Morris o. 490, 45 X. Y. Suppl. 533; Reeves r. State
VVarlick, 118 Ga. 421, 45 S. E. 407; Hoag Bank, 8 Ohio St. 465. And see Basks and
v. Graves, 81 Mich. 628, 46 X. ,W. 109; Baxkixg, 5 Cyc. 502 et seq.
Kentucky Bank v. Schuylkill Bank, 1 Pars. Revocation of primary agent's authority. —
Eq. Cas. (Pa.) 180; McVeagh V. Douglass, A principal who has employed an agent to
4 Phila. (Pa.) 69; Louisville, etc., R. Co. collect commercial paper may revoke the
v. Blair, 1 Tenn. Ch. 351. agency and proceed against a subagent em-
46. Arkansas.— Kellogg v. Xorris, 10 Ark. ployed by the primary agent for the paper
18. or its proceeds. Xaser v. Xew York First
Massachusetts.— Barnard o. Coffin, 141 Xat. Bank, 116 X. Y. 492, 22 X. E. 1077.
Mass. 37, 6 X. E. 304, 55 Am. Rep. 443 ; See also DJckerson r. Wason, 47 X. Y. 439,
Appleton Bank v. McGilvray, 4 Gray 518, 64 7 Am. Rep. 455 ; Warner r. Lee, 6 X. Y.
Am. Dec. 92. 144; Commercial Bank i;. Marine Bank, 1
Missouri.— handa, v. Traders' Bank, 118 Abb. Dec. (X. Y.) 405, 3 Keves 337, 1
Mo. App. 356, 94 S. W. 770. Transcr. App. 302, 6 Abb. Pr. X. S. 33, 37
Hew York.— Commercial Bank v. Union How. Pr. 432 ; Ex p. Xorton, 1 1 Jur. 699.
Bank, 11 X. Y. 203 ; Montgomery County Misappropriation of collection.—Where the
Bank v. Albany City Bank, 7 X. Y. 459. primary agent forwards collections to a sub-
Tennessec. — Campbell 'v. Reeves, 3 Head agent and directs the latter to make a use of
226, holding that whenever the authority to the funds other than the usual one of their
appoint a subagent exists, a privity is application to the payment of the debt to
created between the principal and the sub- the principal, and the subagent complies
agent, and the latter will be held directly with such direction, he becomes responsible
responsible to the principal; but if no such therefor to the principal. Milton v. John-
privity exists, the subagent will be respon- Boh, 79 Minn. 170, 81 X. W. 842,47 L. R. A. 520.
sible to his immediate employer, and the 47. McKenzie !'. Xevius, 22 Me. 138, 38
remedy of the principal will be against his Am. Dec. 291; Hoag v. Graves, 81 Mich,
agent. 028, 46 X. W. 109; Ledwith v. Merritt, 74
Texas. — Commercial, etc., Bank v. Jones, X. Y. App. Div. 64. 77 X. Y. Suppl. 341
18 Tex. 811. in which it is said to be a gen- [affirmed in 174 X. Y. 512, 66 X. E. 1111].
oral rule that an inferior agent is account- Pownfall !'. Bair, 78 Pa. St. 403. holding
able only to his immediate employer; and that where an agent has become responsible
it is upon this principle that where an agent to his principal by the misconduct of his own
employs a subagent without the knowledge subagent, and has been compelled to pay
or consent of. his principal, there exists no his principal, he may recover from the sub-
privity between the principal and subagent. agent.
United State*.— Trafton v. U. S.. 24 Fed. 48. Wass V. Atwater, 33 Minn. 83, 22 X*. W.
Cas. Xo. 14,135. 13 Story 646, holding that 8. Compare. Havens r. Church, 104 Mich,
in general subagenls acting ex contractu are 135. (52 X. W. 149.
responsible only to the immediate agent who 49. East Haddam Bank v. Scovil, 12 Conn,
employed them, and not to the principal of 303; Lawrence v. Stonington Bank, 6 Conn,
such agent. 521 ; Lindsborg Bank v. Ober, 31 Kan. 599,
The subagent may by express promise make 3 Pac. 324 ; Wilson v. Smith, 3 How. (U. S.)
himself liable to the principal, although he 703. 11 L. ed. 820.
had previously promised the first agent to Whenever privity exists between the prin-
aceount to him. Chickering v. Hosmer, 12 cipal and the subagent, either by express
Mass. 183. authority to appoint a subagent or by au-
A collecting agent is alone liable to the thority "implied by the- usage of the trade
principal, and a subagent for making collec- or the nature of the particular employment
tions is liable to the collecting agent. See or otherwise, the subagent will incur a
Castle »■.Corn Exch. Bank. 148 X..Y. 122, direct and immediate responsibility to the
42 X. E. 518 [affirming 75 Hun 89, 20 X. Y. principal, and not merely to the agent who
Suppl. 1035] ; Xaser v. Xew York First Xat. employed him. Commercial, etc.. Bank r.
Bank, 116 X. Y. 492, 22 X. E. 1077: Kellev Jones, IS Tex. 811.
v. Phenix Xat- Bank, 17 N. Y. App. Div. 50. Liability on bond given by agent for
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fiduciary, and as such it is his duty to act with entire good faith and loyalty for the
furtherance and advancement of the interests of Ms principal in all dealings con
cerning or affecting the subject-matter of his agency,51 and if he fails to do so he is
responsible to his principal for any loss resulting therefrom,53 or the principal may
repudiate the acts of the agent and recover back any money or property paid him,53
less the agent's proper charges and compensation; 51 and an agent who has
defrauded his principal cannot set up the negligence of such principal as a defense
to an action for an accounting.55 Where, however, the agent has openly and
fairly dealt with the matters of the agency on terms fixed by the principal the
transaction will be upheld,56 as is also the case where the principal with the full
knowledge of all the facts fails to dissent, as he alone can take advantage of the
rule ; 57 nor is the agent liable as for fraud where the principal has not been
deceived by his acts, and has suffered no injury therefrom.58 And the general rule
performance of duties see Bonds. 5 Cyc. 770,
809. ■ ■
Liability of arbitrator for misconduct as
agent see Arbitration and Award, 3 Cyc.
810.
Illegality of agreement tending to induce
breach of duty by agent see Contracts, 9
Cyc. 470.
51. California. — Calmon v. Sarraille, 142
Cal. 638, 76 Pac. 486.
Colorado.— Fisher v. Seymour, 23 Colo.
542, 49 Pac. 30.
Georgia.— Williams v. Moore-Gaunt Co.,
3 Ga. App. 756, 60 S. E. 372.
Illinois. — Davis v. Hamlin, 108 111. 39,
48 Am. Rep. 541 ; Merryman v. David, 31 111.
404; Fairman v. Bavin, 29 111. 75, holding
that, when a case is made, the court will go
to the extreme length in holding agents and
those acting in a fiduciary capacity to the
strictest fairness and integrity.
Iowa.— Morey v. Laird, 108 Iowa 670, 77
N. W. 835.
Mississippi. — Gillenwaterg v. Miller; 49
Miss. 150.
Missouri. — Dennison ('. Aldrich, 114 Mo.
App. 700, 91 S. W. 1024.
Nebraska.— Jansen v. Williams, 36 Nebr.
869, 55 N. W. 279, 20 L. R. A. 207.
United States.— Hofflin v. Moss, 67 Fed.
440, 14 C. C. A. 459.
England.— Burdick v. Ganrick, L. R. 5 Ch.
233, 39 L. J. Ch. 309, 18 Wkly. Rep. 387;
Gray v. Haig, 20 Beav. 219, 52 Eng. Reprint
587.
52. California. — Hunsaker v. Sturgis, 29
Cal. 142.
Illinois. — Dazey i\ Roleau, 111 111. App.
367; Miller v. John, 111 111. App. 56 [af
firmed in 208 III. 173, 70 N. E. 27].
Iowa.— Faust v. Hosford, 119 Iowa 97, 93
N. W. 58.
Kentucky.— Myles v. Myles, 6 Bush 237.
Maine.— Comings v. Stuart, 22 Me. 110.
Minnesota.— Barnett v. Block, 94 Minn.
138, 102 X. W. 390.
Mississippi. — Gillenwaters v. Miller, 49
Miss. 150.
New York,—- Tuers r. Tuers, 100 N. Y.
196, 2 N. E. 922: Palmer v. Pirson, 4 Misc.
455. 24 N. Y. Suppl. 333 [affirmed in 144
N. Y. 654. 39 N. E. 494].
Pennsylvania. — Hart v. Girard, 56 Pa. St.
23.
South Carolina.— Tate v. Marco, 27 S. C.
493, 4 S. E. 71.
United States.— Bischoffaheim v. Baltzer,
20 Fed. 890.
Canada. — Menard t'. Jackson, 14 Quebec
K. B. 348.
That an agent has exceeded his authority,
and that a loss has resulted therefrom, is
not alone sufficient to support an action
against him bv the principal for fraud.
Price v. Keyes, 62 N. Y. 378.
Indemnity. — If the fraud of the agent has
caused the principal to incur liability, he is
entitled to indemnity from the agent with
out waiting to take an account of all the
transactions involved to determine tlie pre
cise final amonnt of the loss. Dick v. Gor
don, 6 Grant Ch. "(U. C.) 394, holding that
a principal standing in the position of a
surety in respect of notes wrongfully in
dorsed by the agent under power of attorney,
is entitled to a decree for indemnity in re
spect of his liability as indorser, against his
agent and the subsequent indorser, without
waiting to take an account of all the trans
actions between the parties.
53. California. — Ritchey v. McMichael,
(1893) 35 Pac. 151.
Iowa.— Briggs v. Hartman, 10 Iowa 63.
Minnesota.— : Friesenhabn v. Bushnell, 47
Minn. 443, 50 N. W. 597.
Missouri. — Kelly r. Gay, 55 Mo. App. 89.
New York.— Voris v. McCredv, 16 How.
Pr. 87.
See 40 Cent. Dig. tit. " Principal and
Agent," S 147.
54. Briggs r. Hartman, 10 Iowa 63.
55. Calkins v. Worth, 117 III. App. 478
[affirmed in 215 111. 78, 74 N. E. SI].
56. Atwood v. Shenandoah Valley R. Co.,
85 Va. 966. 9 S. E. 748; Guy v. Churchill, 62
L. T. Rep. N. S. 132 [affirming 60 L. T. Rep.
N. S. 740].
57. Eastern Bank v. Taylor, 41 Ala. 93.
58. Baker r. BroWn, 82 Cal. 64, 22 Pac.
879; Hetzler v. Morrell, 82 Iowa 56-2, 48
N. W. 938: Gotcher v. Haefner, 107 Mo. 270,
17 S. W. 967 ; Price v. Keyes, 62 N. Y. 378,
holding that where an agent vested with a
power -to sell the property of his principal
makes a sale within the limits of his au
thority which he believes to be for the best
interest of his principal, the fact that in
making the sale the impelling motive which
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as to loyalty does not apply to cases where no relation of trust or confidence exists
between the parties, as where the agent is bound merely as an instrument, more
properly as a servant, to perform a service,59 or where the relation of principal and
agent is not shown to exist.60
b. Adverse Interests In General.61 In accordance with the above rule, good
faith and loyalty to the principal's interests require that an agent must not, except
with his principal's full knowledge and consent, assume any duties or enter into
any transaction concerning the subject-matter of the agency in which he has or
represents interests adverse to those of his principal.63 If he does so the principal,
actuated him was the compensation he was
to receive, not his duty to his principal,
does not give the latter a right of action
for fraud in case the sale proves disadvan
tageous.
59. Illinois.— Brown v. Brown, 154 111. 35,
39 N. K. 983.
Indiana.— Poineroy v. Wimer, 167 Ind.
440, 78 N. E. 233, 79 N. E. 446.
Kentucky. — Spalding v. Mattingly, 89 Ky.
83, 1 S. W. 488.
Missouri. — Grady v. O'Reilly, 116 Mo.
346, 22 S. W. 798.
Xorth Carolina.— Deep River Gold Min.
Co. v. Fox, 39 N. C. 61.
West Virginia. — Curlett v. Newman, 30
W. Va, 182, 3 S. E, 578, in which a farm
overseer was held not disqualified to buy
the farm.
60. Arkansas.—Aldrich v. McClay, 75 Ark.
387, 87 S. W. 813.
California. — Spinks v. Clark, 147 Cal.
439, 82 Pac. 45; Baker p. Brown, 82 Cal. 64,
22 Pac. 879.
Georgia. — Brinson v. F.xley, 122 Ga. 8, 40
S. E. 810, holding that the fact that de
fendant assumed to act as agent of plaintiff,
if in fact there was no agency, would not
entitle plaintiff to recover in an action of
deceit.
Kentucky. — Carter v. Jolly, 22 S. W. 747,
15 Ky. L. Rep. 217.
Minnesota.— Bartlegon r. Vanderhoff, 96
Minn. 184, 104 N. W. 820.
Montana.— Largey v. Leggat, 30 Mont.
148, 75 Pac. 950.
Utah.— Haarstick v. Fox, 9 Utah 110, 33
Pac. 251 [affirmed in 156 U. S. 674, 15 S. Ct.
457, 39 L. ed. 576].
61. Adverse interests: Of auctioneers see
Auctions and Auctioneers, 4 Cyc. 1047.
Of factors and hrokerB see Factobs and
Bbokehs, 19 Cyc. 206, 227 , 228. Of insur
ance agents see Ixsubance, 22 Cvc. 1435,
1442.
62. Arkansas.— Wassell v. Reardon, , 11
Ark. 705, 44 Am. Dec. 245.
California. — Smith !>. Goethe, 147 Cal.
725, 82 Pae. 384.
Colorado.— Webb 17.Marks, 10 Colo. App.
429. 51 Pac. 518.
Connecticut.— Porter's Appeal, 56 Conn. 1,
12 Atl. 513, 7 Am. St. Rep. 272.
District of Columbia.— Holtzman v. Lin
ton, 27 App. Cas. 24.1.
Georgia. — Sessions r. l'avne, 113 Ga. 955,
39 S. E. 326.
Illinois.— Davis if. Hamlin, 108 111. 39. 48
Am. Rep. 541 ; Cottom i\ Holliday, .59 111.
176; Bouton v. Cameron, 99 111. App. 600
[affirmed in 205 111. 50, 68 N. E. 800].
Iowa.— Morey v. Laird, 108 Iowa 670, 77
N. W. 835; Smeltzer p. Lombard, 57 Iowa
294, 10 N. W. 669.
Louisiana. — Knabe v. Ternot, 16 La. Ann.
13; Meeker v. York, 13 La. Ann. 18.
Minnesota.— Lum v. McEwen, 56 Minn.
278, 57 X. W. 662; Friesenhahn r. Bushnell,
47 Minn. 443, 50 N. W. 597.
Mississippi.— Dorrali v. Hill, 73 Miss. 787,
19 So. 961, 32 L. R. A. 631; Wildberger r.
Hartford F. Ins. Co., 72 Miss. 338, 17 So.
282, 48 Am. St. Rep. 558, 28 L. R. A. 220;
Murphy v. Sloan, 24 Miss. 658.
Missouri. — Atlee r. Fink, 75 Mo. 100, 43
Am. Rep. 385 ; Gaty v. Sack, 19 Mo. App. 470.
Nebraska.— Clarke v. Kelsey, 41 Xebr. 766,
60 N. W. 138; Englehart v. Peoria Plow Co,
21 Nebr. 41, 31 X. W. 391.
New Jerseij. — Campbell r. Manufacturers'
Nat. Bank, 67 N. J. L. 301, 51 Atl. 497, 91
Am. St. Rep. 438; Porter c. Woodruff, 36
N. J. Eq. 174.
New York.— Munson r. Syracuse, etc.. R.
Co., 103 N. Y. 58, 8 N. E. 35*5; Neuendorf! r.
World Mut. L. Ins. Co., 69 N. Y. 389 (hold
ing that an agent cannot bind his principal
to the receipt of money due from himself by
a mere acknowledgment signed by himself a*
agent that he lias received it): Claflin r.
Farmers', etc., Bank, 25 X. Y. 293 [retersing
3(S Barb. 540] ; Moore v. Moore, 5 X. Y. 256;
Barnett v. Daw, 55 X. Y. App. Div. 202. 66
N. Y. "Suppl. 880 ; Morrison v. Ogdensburg,
etc., R. Co., 52 Barb. 173; Cumberland Coal,
etc., R. Co. v. Sherman, 30 Barb. 553 ; ParkUt
v. Alexander, 1 Johns. Ch. 394.
North Carolina. — Swindell F. Latham, 145
N. C. 144, 58 S. E. 1010. 122 Am. St. Rep.
430; Deep River Gold Min. Co. v. Fox. 39
N. C. 61.
Tennessee. — Tynes v. Grimstead, 1 Tenn.
Ch. 508.
Virginia. — Xeilson v. Bowman, 29 Gratt
732.
United States.— Michoud v. Girod, 4 How.
503, 11 L. ed. 1076; Alger v. Anderson. 78
Fed. 729; Chrystie v. Foster, 61 Fed. 551.
9 C. C. A. 606; Glover r. Ames, 8 Fed. 351.
England.— Smith v. Sorby, 3 Q. B. D. 552
note; Lamb v. Evans, T1893] 1 Ch. 218. 62
L. J. Ch. 404, 68 L. T. Rep. N. S. 131. >
Reports 189, 41 Wklv. Rep. 405; Henchman
i\ East India Co., 8" Bro. P. C. 85, 3 En?.
Reprint 459, 1 Ves. Jr. 287, 30 Eng. Reprint
347.
See 40 Cent. Dig. tit. "Principal and
Agent," § 130.
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when he acquires full knowledge of the facts may repudiate the transaction,"
without regard to whether the agent acted in bad faith, or whether the transaction
resulted in a loss to the principal; 81 or the principal may adopt the transaction
and compel the agent to account for any profits made thereby.85 Nothing will
defeat this right of the principal except his own confirmation after full knowledge
of all the facts,80 and it does not matter that the agent was a mere volunteer agent,
or that he was acting gratuitously.87 Nor is this rule affected by a custom or
usage to the contrary of which the principal had no notice, actual or constructive.88
e. Engaging In Rival Business. In the absence of a clear consent of the prin
cipal the agency relation denies to the agent the right to engage in any business or
dealings on his own account of the same character as the principal's,6* or of a kind
to take the time he has contracted to give to the principal,70 although where the
The object of the principle is to elevate
the agent to a position where he cannot
be tempted to betray his trust. To guard
against uncertainty, all possible temptation
is removed, and the prohibition against the
agent's acting in a dual capacity is made
broad enough to cover all his transactions.
Porter v. Woodruff, 30 N. J. Eq. 174.
Mere negligence or unauthorized acts not
enough. — Dealings of an agent for the sale
of property with the purchaser, in which
irregularities and carelessness sufficient to
excite suspicion appear, but not amounting
to fraud, do not call for the interposition of
a court of equity. Jewett v. Bowman, 21)
N. J. Eq. 174.
63. White p. Leech, (Iowa 1903) 86 N. W.
70D; Lardner's Estate, 16 Wkly. Notes Cas.
(Pa.) 51; Thome v. Brown, (W. Va. 1908)
60 S. E. 614. And see oases cited supra,
note 62. See also infra, III, E, 1, a, (v).
A contract of an agent for his principal
made with himself is prima fade void. Arn-
kens r. Rouse, 11 Ohio Deo. (Reprint) 380,
26 Cine. L. Bui. 221.
64. Michigan. — McNutt v. Dix, 83 Mich.
328, 47 X. W. 212, 10 L. R. A. 660.
Mississippi. —Spinks v. Davis, 32 Miss. 152.
Missouri.— De Steiger v. Hollington, 17
Mo. App. 382.
Xeic Jersey.— Porter v. Woodruff, 36 N. J.
Eq. 174.
Pennsylvania.— Everhart o. Searle, 71 Pa.
St. 256.
Tennessee. — Tvnes v. Grimstead, 1 Tenn.
Ch. 508.
Virginia. — Ferguson v. Gooch, 94 Va. 1, 26
S. E. 397, 40 L. R. A. 234.
United States. — Glover p. Ames, 8 Fed.
351.
An agent who invests his principal's money
in a corporation of which he is a member,
and which is largely indebted, without in
forming her either of liis membership or of
the debt, is guilty of fraud, although there
may be no actual wrongful intent; and the
principal may recover such sum from the
agent in the absence of a ratification by her
of such investment. Sterling v. Smith, 97
Cal. 343, 32 Pac. 320.
65. See infra, ITT. A. 1, d.
66. Ferguson v. Gooch, 94 Va. 1, 26 S. E.
397, 40 L. R. A. 234.
67. Hunsaker r. Sturgis, 29 Cal. 142;
Kevane v. Miller, 4 Cal. App. 598, 88 Pac.
643; Salaburv v. Ware, 183 111. 505, 50 N. E.
149 [reversing 80 III. App. 485]; Wright v.
Smith, 23 N. J. Eq. 106; Conkey ». Bond,
36 N. Y. 427.
68. Milligan o. Sligh Furniture Co., Ill
Mich. 629, 70 N. W. 133; Jacques v. Edgell,
40 Mo. 76; Ferguson v. Gooch, 94 Va. 1, 20
S. E. 397, 40 L. R. A. 234; Robinson t>.Mol-
lett, L. R. 7 H. h. 802, 44 L. J. C. P. 362. 33
L. T. Rep. N. S. 544 [reversing 20 Wkly. Rep.
544] ; Bartram v. Llovd, 88 L. T. Rep. N. S.
280.
69. Clarke i>. Kelsey, 41 Nebr. 706, 60
N. W. 138.
The principal may waive his right, as
where a contract of agency between a ma
chinery company and a local agent provided
that if the agent solicited orders for other
houses the company might eancel the con
tract, and the agent did solicit orders for
other houses, but the company knew of it,
and did nothing, Davis c. Huber Mfg. Co.,
119 Iowa 56, 93 N. W. 78.
If there is an agreement that the agent
may engage in other business not prejudicial
to the principal, he must show that he has
acted within the limits fixed, or else account
to the principal for the advantages derived.
Boston Deep Sea Fishing Co. v. Ansell, 39
Ch. D. 339, 59 L. T. Rep. N. S. 345.
70. Nebraska.— Clarke v. Kelsey, 41 Nebr.
760, 60 N. W. 138. >,
Neto York.—Seaburn v. Zaehmann, 99 N. Y.
App. Div. 218, 90 N. Y. Suppl. 1005.
Pennsylvania. — Swing's Appeal, (1886) 4
Atl. 832, holding that an agent who agrees
for an exclusive right in the sale of his prin
cipal's machine in certain territory does not
devote himself primarily to the latter's in
terest if he takes an agency for a machine
of another maker; and in such case he for
feits his rights under a contract so condi
tioned.
United States.— St. Louis Electric Light,
etc., Co. v. Edison Gen. Electric Co., 64 Fed.
997.
England.— Thompson r. Havelock, 1 Campb.
527, 10 Rev. Rep. 744, holding that an agent
cannot employ himself for a third person
when he has agreed to give the whole of his
services to his principal.
Custom.— An employer of a traveling
salesman is not bound by a custom to allow
such salesman to work in a retail Htorc dur
ing the holidays where he has no knowledge
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agent has not contracted to give his full time to the principal there is nothing to
prevent him from engaging in other business or having other interests which do
not interfere with or threaten the principal's interests.71
d. Duty to Account For Profits of Agency. As a general rule it is a breach of
good faith and loyalty to his principal for an agent, while the agency exists, so to
deal with the subject-matter thereof, or with information acquired during the
course of the agency, as to make a profit out of it for himself in excess of his lawful
compensation; and, if he does so he may be held as a trustee and be compelled to
account to his principal for all profits, advantages, rights, or privileges acquired
by him in such dealings, whether in performance or in violation of his duties,72 and
thereof. Milligan v. Sligh Furniture Co.,Ill Mich. 029, 70 N. \V. 133.
71. Geiger v. Harris, 19 Mich. 209 (hold
ing that a traveling eommereial agent com
mits no violation of duty by gratuitously
taking orders for goods upon a house iu
whose service he has formerly been employed,
if without prejudice to the interests of his
employers) ; Gaty p. Sack, 19 Mo. App. 470;
Clarke v. Kelsey,' 41 Nebr. 766, 60 N. W. 138.
Compare Hichh'orn p. Bradley, 117 Iowa 130,
90 N. W. 592, holding that where a jobber of
cigars, in consideration of being given the
sole agency for a certain cigar, agreed to
render his best services in pushing their sale
by putting them in the hands of his agent,
advertising them, etc., it was not a breach
of his contract that at the time he was per
forming the same lie also made efforts to
introduce and sell another cigar of the same
general character manufactured by himself.
72. Arkansas.— Leake P. Sutherland. 25
Ark. 219.
California. — In re Watkins, 121 Cal. 327,
53 Pac. 702; King P. Wise, 43 Cal. 628.
Georgia.— Forlaw v. Augusta Naval Stores
Co.. 124 C.a. 261. 52 8. E. 898; Williams v.
Moore-Gaunt Co.. 3 Ga. App. 756. 60 S. E.
372.
Illinois. — James T. Hair Co. v. Daily, 161
111. 379, 43 N. E. 1096 [reversing 58 111.App.
647] : Glover v. Layton, 145 HI. 92, 34 N. E.
53; Cottom v. Hoiliday, 59 111. 176; Dennis
v. McCagg, 32 111. 429; Merrvman P. David,
31 111. 404; Tilden p. Blaekwell, 94 Hi. App.
605. ■■
Indiana.— Lafferty P. .Telley, 22 Ind. 471.
loira.— Keves v. Bradlev, 73 Iowa 589, 35
N. W. 650; Brown P. Collins, 45 Iowa 709.
See Blodgett p. Brown, (1900) 82 N. W. 482.
Kansas.—lones p. Adair. 76 Kan. 343, 91
Pae. 78 ; Albright P. Phoenix Ins. Co.. 72 Kan.
591, 84 Pac. 383; Mulvane p. O'Brien, 58
Kan. 463. 49 Pac. 607.
Kentucky. — Taylor p. Knox, 1 Dana 391,
5 Dana 466, holding that where an agent re
ceived land warrants to locate on shares and
sell the land, and he botigbt up his prin
cipal's share of the land for less than its
value without informing him of the price for
which a part of the land had been sold, he
was accountable for the full value at the
time he sold it.
Michigan.— Gay V. Paige, 150 Mich. 463,
114 N. W. 217.
Minnesota.— Barnett r. Block. 94 Minn.
138, 102 N. W. 390; Farmers' Warehouse
Assdc. p. Montgomery, 92 Minn. 194, 99 N. W.
776; Snell p. Goodlander, 90 Minn. 533, 97
X. W. 421 ; Smitz p. Leopold, 51 Minn. 455,
53 N. W. 719; Cock p. Van Etten, 12 Minn.
522.
Mississippi. — Gillenwaters v. Miller, 49
Miss. 150.
Missouri. — Bent p. Priest, 86 Mo. 475:
Grumley v. Webb, 44 Mo. 444, 100 Am. Dec.
304 ; Jacques v. Edgell, 40 Mo. 76 ; Patterson
v. Missouri Glass Co., 72 Mo. App. 492.
Nebraska.— State v. State Journal Co., 75
Nebr. 275. 106 N. W. 434, 77 Nebr. 752. 110
N. W. 763, 9 L. Pv. A. N. S. 174; Barber r.
Martin, 67 Nebr. 445, 93 N. W. 722.
Neic Jersey.— Vreeland v. Van Blarcom,
35 N. J. Eq. 530; Dodd v. Wakeman, 26
N. J. Eq. 484.
Veto York. — Fowler v. New York Gold
Exeh. Bank, 67 N. Y. 138; Dutton P. Willner,
52 N. Y. 312; Wilson v. Wilson, 4 Abb. Dec.
621, 4 Keyes 413; Carruthers v. Diefendorf,
66 N. Y. App. Div. 31, 72 N. Y. Suppl. 941
[affirmed in 174 N. Y. 549, 67 N. E. 10811:
Bruce v. Davenport, 36 Barb. 349 [reversed
on other grounds in 1 Abb. Dec. 233, 2 Keves
472, 3 Transcr. App. 82, 5 Abb. Pr. N.'S.
185] ; Loeb p. Hellman; 45 N. Y. Super. Ct.
336 [affirmed in 83 N. Y. 601].
Ohio — --Etna Ins. Co. p. Church", 21 Ohio
St. 492. . •. /
Pennsylvania. — Humbird v. Davis, 210 Pa.
St. 311, 59 AH. 1082; Graham r. Cummings,
208 Pa. St. 516, 57 Atl. 943; Pennsylvania
R. Co. v. Flanigan, 112 Pa. St. 558. 4 Atl.
304; Coursin's Appeal. 79 Pa. St. 220; Re<--
side p. Reeside, 6 Phila. 507.
Tennessee. — Moinett P. Days, 1 Baxt. 431.
Vermont.—-Noyes c. Land on, 59 Yt. 569.
10 Atl. 342; Judevine v. Hardwick, 49 Vt.
180.
Wisconsin.— Grant V. Hardv. 33 Wis.
668. ... .
United States.— Moore v. Pettv, 135 Fed.
668, 68 C. C. A. 366; McKinlev <
".
Williams.
74 Fed. 94, 20 C. C. A. 312 {affirming
65 Fed. 4] (holding that an agent of a
vendor who speculates in the subject-matter
of his agency, or intentionally becomes in
terested in it as a purchaser or as the agent
of a purchaser, violates his contract of
agency, betrays his trust, and becomes in
debted to his principal for the profits he
gains bv his breach of duty) : Northern
Pac. R.*Co. v. Kindred, 14 Fed. 77. 3 Mc-
Crarv 627; Yates P. Arden. 30 Fed. Ca*.
No. 18,126, 5 Cranch C. C. 526.
England.— Parker p. McKenna, L. R. 10
Ch. 96, 44 L. J. Ch. 425, 31 L. T. Rep. X. S.
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be required to transfer them to his principal upon being reimbursed for his expendi
tures for the same,73 unless the principal has consented to or ratified the transaction
with knowledge that a benefit or profit would accrue or had accrued to the agent."
The application of this rule is not affected by the fact that the principal did not
suffer any injury by reason of the agent's dealing,7' or that he in fact obtained a
better result; 76 nor by the fact that there is a usage or custom to the contrary.77
Thus if an agent by compromise or otherwise is able to effect a favorable settlement
of a claim against the principal, he is accountable to the principal for the amount
saved or gained; 78 and if in contracting for his principal he secures a secret com
mission or any private collateral benefit for himself,79 or derives profits from
"38, 23 Wkly. Rep. 271; Great Western Ins.
Co. v. Cunlitle, L. K. 9 Ch. 525, 43 L. J. Ch.
741, 30 L. T. Rep. N. S. 001; Kimber l>.
Barber, L. R. 8 Ch. 50, 27 L. T. Rep. N. S.
52G, 21 Wkly. Rep. 05; Morison v. Thompson,
L. R. 9 Q. B. 480, 43 L. J. Q. B. 215, 30
L. T. Rep. N. S. 809, 22 Wkly. Rep. 859;
Ward r. Carttar, L. R. 1 Eq. 29; London
Bank r. Tyrell, 27 Beav. 273, 54 Eng. Re
print 107 [a/firmed in 10 II. L. Cas. 20, 8
Jur. N. S. 849, 31 L. J. Ch. 309, 0 L. T. Rep.
N. S. 1, 10 Wkly. Rep. 359, 11 Eng. Reprint
934] ; Machen ». Stanyon, 1 Bro. P. C. 133,
1 Eng. Reprint 4G0 ; Rogers v. Boehm, 2 Esp.
702; Turnbull r. Garden, 38 L. J. Ch. 331,
20 L. T. Rep. N. S. 218; Brown v. Litton,
1 P. Wms. 140, 24 Eng. Reprint 329; Bul-
field v. Fournier, 15 Reports 176; Massev v.
Davies, 2 Ves. Jr. 317, 2 Rev. Rep. 218, 30
Eng. Reprint 051 ; International Tel. Co. l*.
Reuter, 4 Wkly. Rep. 510.
Canada. — .Tones V. Linde British Refrigera
tion Co., 32 Ont. 191; Wright i>.Rankin, 18
Grant. Ch. (UlC.) 025.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 132, 133.
A purchase outside the agency has been
held to be subject to the rule. Thus if, at
the time it was made, the agent assumed to
act for his principal and purchased for his
benefit, the transaction as against the agent
will inure to the benefit of the principal,
Watson v. Union Iron, etc., Co., 15 111. App.
509.
One employed to procure an option for the
purchase of property, and who obtains the
same in writing in his own name, with the
distinct oral understanding between him and
the owner that the option is procured for
the person by whom he is employed, is an
agent, and his employer is entitled to the
benefit of the option, as against an assignee
of the agent. Henry r. Black, 213 Pa. St.
620. 03 Atl. 250.
73. Forlaw v. Augusta Naval Stores Co.,
124 Ga. 201, 52 S. E. 898; Judevine r. Hard-
wick, 49 Vt. 180; Jackson r. Pleasanton, 101
Va. 282, 43 S. E. 573; Dana v. Duluth Trust
Co., 99 Wis. 003, 76 N. W. 429.
Right to reimbursement see infra, III, B, 3.
74. Ackenburgh P. McCool. 30 Ind. 473;
Vreeland r. Van Blarcom, 35 N. J. Eq. 530;
Wilson v. Wilson, 4 Abb. Dec. (N. Y.) 021,
4 Keves 413; Kramer v. Winslow, 154 Pa.
St. 037, 25 Atl. 706; Maull's Estate, 11 Pa.
Dist. 250. See Holden r. Webber, 29 Beav.
117. 54 Eng. Reprint 571.
75. Parker v. McKenna, L. R. 10 Ch. 96,
44 L. J, Ch. 425, 31 L. T. Rep. N. S. 738, 23
Wkly. Rep. 271. . ■
'
. r
76. Dutton v. Willner, 52 N. Y. 312, hold
ing that where an agent by departing from
instructions obtained a better result than
could have been obtained by following them, ■
the principal can claim the advantage thus
obtained even though the agent may have
contributed his own funds or responsibility
in producing the result and no risk or ex
pense was incurred by the principal.
77. Jacques v. Edgell, 40 Mo. 76; Mauran
r. Warren, 16 Fed. Caa. No. 9,310, 2 Lowell
53. . , . ...
78. Owsley v. Woolhopter, 14 Ga. 124;
Hitchcock r. Watson, 18 HI. 289 (holding
that an agent who satisfies a debt of his
principal at less than he has received for
that purpose is accountable to his principal
for the surplus) ; Switzer v, Skiles, 8 111. 529,
44 Am. Dec. 723; Spencer v. Towles, 18
Mich. 9. , ,-.
79. Massachusetts.— Smith V, Townsend,
109 Mass. 500.
Minnesota.— Lum v. McEwen, 56 Minn.
278, 57 N. W. 662.
Missouri. — Dennison v. Aldrich, 114 Mo.
App. 700, 91 S. W. 1024.
Xew Yor/c. — Densmore v. Searle, 7 N. Y.
App. Div. 45, 39 N. Y. Suppl. 948; Morrison
t\ Ogdensburgh, etc., R. Co., 52 Barb. 173;
Adams v. Van Brunt, 11 N. Y. St. 659.
. Pennsylvania. — Graham v. Cumminga, 208
Pa. St. 516, 57 Atl. 043; Yeaney v. Keck,
183 Pa. St. 532, 38 Atl. 1041.
Utah.— In re Evans, 22 Utah 306, 02 Pac.
913, holding that a person employed to act
as agent in securing the services of attorneys
cannot contract to receive a portion of the
fees himself as assistant attorney.
Virginia. — Segar v. Edwards, 11 Leigh
213.
United States.— Alger v. Anderson, 78 Fed.
729 ; Garrow v. Davis, 10 Fed. Cas. No. 5.257,
10 N. Y. Leg. Obs. 225 [affirmed in 15 How.
272, 14 L. ed. 092]; Mauran v. Warren, 16
Fed. Cas. No. 9,310, 2 Lowell 53.
Enr/land.— Powell t>.Jones, [1905] 1 K. B.
11, 10 Com. Cas. 36, 74 L. J. K. B. 115, 92
L. T. Rep. N. S. 430, 53 Wklv. Rep. 277;
Morrison tx Thompson, L. R. 9 Q. B. 480, 43
L. J. Q. B. 215. 30 L. T. Rep. N. S. 809, 22
Wkly. Rep. 859; Phosphate Sewage Co. c.
Hartmont, 5 Ch. D. 394. 457, 46 L. J. Ch.
001, 37 L. T. Rep. N. S. 9, 24 Wklv. Rep.
530; Turnbull v. Garden. 38 L. J. Ch. 331,
20 L. T. Rep. N. S. 218; Fawcett v. White-
house, 4, L. J. Ch. O. S. 04 [affirmed in 3
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investments in his own name of the principal's money or property,80 he will be
deemed to hold them in trust for his principal. So an agent may be compelled to
account for profits made by selling his principal's property at a greater price than
that which he represents to his principal that he sold it for,81 or than that which the
principal specified it should be sold for,82 or by purchasing at a less price than that
which he charges the principal for the property,83 unless the principal had full
knowledge of such facts and consented thereto,84 or unless he had expressly agreed
L. J. Ch. 0. S. 60, 1 Rubs. & M. 132, 27 Rev.
Rep. 260, 5 Eng. Ch. 132, 39 Eng. Reprint
51].
Canada. —Wright v. Rankin, 18 Grant Ch.
(U. C.) 625; Culverwcll v. Campton, 31 U. C.
C. P. 342.
See 40 Cent. Dig. tit. " Principal and
Agent." IS 132. 133.
Incidental benefits. — The principal may re-'
cover a secret commission or discount received
by the agent in the performance of his un
dertaking, although it related to an inci
dental matter not connected with the agent's
dutv, and the agent acted in good faith.
Hippeslev v. Knee, [1905] 1 K. B. 1, 74
L. J. K* B. 68, 92 L. T. Rep. X. S. 20, 21
T. L. R. 5. But see .Etna Ins. Co. v. Church,
21 Ohio St. 492, holding that mere gratuities
which are received by an agent for incidental
benefits derived from services rendered the
principal by the agent, where neither prin
cipal nor agent had any claim for the amount
so received, are not properly profits which
can be recovered of the agent by the prin
cipal.
80. Arkansas — White v. Ward, 26 Ark.
445.
Connecticut.—-Thompson v. Stewart, 3
Conn. 171, 8 Am. Dec. 168.
Indiana.— National Bank of Rising Sun v.
Seward, 106 Tnd. 264, 6 N. E. 635; Acken-
burgh v. McCool, 36 Ind. 473.
yew York.— Manville v. Lawton, 19 X. Y.
Suppl. 587.
North Dakota.— Persons v. Smith, 12 N. D.
403, 97 X. W. 551.
Pennsylvania. — Rundell p. Kalbfus, i25 "
Pa. St. 123, 17 Atl. 238.
Enqland—Erskine p. Sachs, [1901] 2 K. B.
504, 70 L. J. K. B. 978. 85 L. T. Rep. N. S.
385, 17 T. L. R. 636.
See 40 Cent. Dig. tit. " Principal and
Agent," § 133.
81. Iowa.— Hewitt v. Young, 82 Iowa 224,
47 X. W. 1084; Brown p. Collins, 45 Iowa
709.
Kansas.—Mulvane p. O'Brien, 58 Kan. 463,
49 Pac. 607.
Michigan.— McXutt P. Dix, 83 Mich. 328,
47 X. W. 212, 10 L. R. A. 660.
Minnesota.—Hegcnmver r. Marks. 37 Minn.
6, 32 X. W. 785, 5 Am. St. Rep. 808.
Veto York — Bain v. Brown, 56 N. Y. 285
[affirm inn 7 Lans. 506].
82. Miller v. Louisville, etc., R. Co.. 83
Ala. 274, 4 So. 842. 3 Am. St. Rep. 722; Ker-
foot P. Hyman, 52 111. 512 (holding that
where an agent who was authorized to sell
a tract of land at a given price sold a portion
of it for a larger sum, and placed the legal
title to the residue in a third person for
his benefit, he should account to his prin-
cipal for the excess received for the portion
sold, and the legal title to the residue of the
land not sold should be released to the prin
cipal) ; Merryman p. David, 31 111. 404;
Denson v. Stewart, 15 La. Ann. 456 (holding
that where an agent authorized to sell a
thing for a particular price sells it at a
higher price, the surplus will belong to the
principal, and the agent is entitled only to hi*
stipulated commission) ; Turnlcv r. Mieha*',
(Tex. Civ. App. 1891) 15 S. W.912.
83. California. — Calmon p. Sarraille, 142
Cal. 638, 76 Pac. 486 (holding that an agent
who induces his principal to give more than
necessary for property, himself fraudulently
appropriating the excess, cannot resist a re
covery by his principal on the ground that
the latter was willing to give the entire
amount, and therefore was not injured ) ;
Kcvane p. Miller, 4 Cal. App. 598, 88 Pae.
643.
Illinois.— Salsbury p. Ware, 183 111. 505,
56 X. E. 149 [reversing 80 111. App. 485].
Louisiana. — Dwyer P. Powell, 18 La. 99,
holding that an agent to buy tobacco, who gets
it for less than the market price, acts in bad
faith if he charges it to his principal for a
higher price than that paid.
Maine.— Bunker p. Miles, 30 Me. 431, 50
Am. Dec. 632, holding that an agent employed
to purchase a horse and intrusted with a
limited amount of money for the purpose is
liable to his principal for the excess of that
amount over the price actually paid by him
for the horse, deducting his compensation
for services.
Minnesota.— Crump P. Ingersoll, 44 Minn.
84, 46 X. W. 141.
Missouri. — Kanada r. Xorth, 14 Mo. 615.
yew Hampshire.— Parsons t". Merrill. 59
N. H. 227.
New York.—Durvea v. Vosburgh. 138 X. Y.
621, 33 X. E. 932"; McMillan p. Arthur, 98
N. Y. 167 [affirming 48 X. Y. Super. Ct.
424] ; Bovle r. Staten Island, etc., Land Co.,
17 X. Y. App. Div. 624. 45 X. Y. Suppl. 496:
Marvin v. Buchanan, 62 Barb. 468 ; Willink
v. Vanderveer, 1 Barb. 599.
Pennsylvania.— Ycanev P. Keck, 1S3 Pa.
St. 532. 38 Atl. 1041.
'
Virginia. — Jackson v. Pleasanton, 101 Va.
282, 43 S. E. 573.
Washington.— Ilindle r. Holcomb. 34 Wash.
336, 75 Pac. 873.
Wisconsin.— Collins v. Case. 23 Wis. 230.
Canada. — Arthurton v. Dallev. 2 Grant
Ch. (TJ. C.) 1; Martel r. Pageau, 9 Qwbx
Super. Ct. 175.
See 40 Cent. Dig. tit. "Principal and
Agent," S 133.
84. Kramer v. Winslow, 154 Pa. St. 637.
25 Atl. 766. •
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to sell at a fixed price, the agent to have all he could get above that price,85 or
unless the principal had expressly agreed to pay the agent a certain price for the
property regardless of what it cost him.88
e. Selling Agent Must Not Sell to Himself. Good faith and loyalty also require
that an agent authorized to sell or lease his principal's property must in doing so
act solely for his principal's interest; and since if in making the sale or lease he
himself is interested as purchaser or lessee there will be an inducement to act
adversely to his principal's interest, such an agent must as a general rule sell or
lease only to a third person, and must not, without his principal's full knowledge
and consent, himself become the purchaser or lessee either directly 87 or through
85. Synnott v. Shaughnessy, 2 Ida. (Hash.)
122, 7 Pac. 82; Hale Elevator Co. v. Hale,
201 111. 131, 66 N. E. 249 [affirming 98 111.
App. 430]; Ranney v. Barlow, 112 U. S. 207,
5 S. Ct 304, 28 L. ed. 662.
86. Anderson v. Weiser, 24 Iowa 428.
87. Alabama.— Walker v. Palmer, 24 Ala.
358.
Arkansas.— White v. Ward, 26 Ark. 445.
California. — Burke v. Bours, 92 Cal. 109,
28 Pac. 57, (1891) 26 Pac. 102, 98 Cal. 171,
32 Pac. 980.
Connecticut.— Banks v. Judah, 8 Conn.
145.
Georgia. — Hodgson v. Raphael, 105 Ga.
480, 30 S. E. 416. ,
Indiana. — Gage v. Pike, Smith 145.
Iowa.— Ingle v. Hartman, 37 Iowa 274.
Louisiana. —Allard v. Allard, 6 Rob. 320;
Scott v. Gorton, 14 La. Ill, 33 Am. Dec. 576;
Shepherd v. Percy, 4 Mart. N. S. 267.
Maryland. — Dorsey v. Clarke, 4 Harr. & J.
661.
Massachusetts. — Middlesex Bank v. Minot,
4 Mete. 325; Copeland v. Mercantile Ins. Co.,
6 Pick. 198.
Michigan. — People v. Overyssel Tp. Bd., 11
Mich. 222; Ingerson v. Starkweather, Walk.
346.
Minnesota.— Tilleny v. Wolverton, 46 Minn.
256. 48 N. W. 908.
Missouri. — Grumley v. Webb, 44 Mo. 441,
100 Am. Dec. 304.
Nebraska.— Jansen v. Williams, 36 Nebr.
869, 55 N. W. 279, 20 L. R. A. 207 (holding
that a real estate agent must disclose to his
principal all the information he has concern
ing sales of the property, and cannot become
a purchaser for his own benefit without the
full knowledge and acquiescence of his prin
cipal) ; Rockford Watch Co. v. Manifold, 36
Nebr. 801, 55 N., W. 236 (holding that an
agent for the purpose of selling goods cannot
sell to himself, although the sale be public
and no actual fraud appear) ; Englehart v.
Peoria Plow Co., 21 Nebr. 41, 31 N. W. 391 ;
Stettnlsche v. Lamb, 18 Nebr. 619, 26 N. W.
374.
New Jersey. — Ruckman v. Bergholz, 37
N. J. L. 437 ; Porter v. Woodruff, 36 N. J. Eq.
174; Staats v. Bergen, 17 N. .7. Eq. 554.
New York.— Bain v. Brown, 56 N. Y. 285
[affirming 7 Lans. 506] ; Cumberland Coal,
etc., Co. e. Sherman, 30 Barb. 653.
North Carolina.— Deep River Gold Min.
Co. r. Fox, 39 N. C. 61.
North Dakota.— Clendenning v. Hawk, 10
N. D. 90, 86 N. W. 114 (holding that where
an agent is clothed with authority to lease
land for his principal, such authority extends
only to leasing to third persons, and a lease
attempted to be made to himself in reliance
on such agency is wholly unauthorized and
without force or legal effect as a contract) ;
Anderson v. Grand Forks First Nat. Bank, 5
N. D. 451, 67 N. W, 821.
Texas. — McMahan r. Alexander, 38 Tex.
135; Scott v. Mann, 36 Tex. 157; Shannon
v. Marmaduke, 14 Tex. 217.
Vermont.— Noyes v. Landon, 59 Vt. 669,
10 Atl. 342; Davis c. Smith, 43 Vt. 269.
Virginia. —Colbert v. Shepherd, 89 Va. 401,
16 S. E. 246; Atwood v. Shenandoah Valley
R. Co., 85 Va. 966, 9 S. E. 748; Segar v.
Edwards, 11 Leigh 213.
Wisconsin.— Stewart v. Alather, 32 Wis.
344.
United States.— McKinley v. Williams, 74
Fed. 94, 20 C C. A. 312 [affirming 65 Fed.
4] ; Barker v. Marine Ins. Co., 2 Fed. Cas.
No. 992, 2 Mason 369.
England.— De Bussche v. Alt, 8 Ch. D. 286,
3 Aspin. 384, 47 L. J. Ch. 381, 38 L. T. Rep.
N. S. 370; Bentley v. Craven, 18 Beav. 75,
52 Eng. Reprint 29; Clarke v. Tipping, 9
Beav. 284, 50 Eng. Reprint 352; Reed v.
Norris, 1 Jur. 233, 6 L. J. Ch. 197, 2 Myl.
& C. 301, 14 Eng. Ch. 361, 40 Eng. Reprint
078; Ex p. Lacev, 6 Ves. Jr. 625, 6 Rev.
Rep. 9, 31 Eng. Reprint 1228.
Canada.— Thompson r. Holman, 28 Grant
Ch. (U. C.) 35; Sutherland v. Whidden, 3
Nova Scotia 410.
See 40 Cent. Dig. tit. "Principal and
Agent," § 136.
The reason of the rule is that owing to
the selfishness and greed of human nature
there must in the great mass of transactions
be a strong antagonism between the in
terests of the seller and buyer, and universal
experience shows that the average man, when
his interests conflict with his employer's,
will not look upon his employer's interests
as more important or entitled to more pro
tection than his own. Porter v. Woodruff,
36 N. J. Eq. 174.
Principal's right to vendor's lien.—Where
an agent employed to sell property fraudu
lently purchases the same for his own bene
fit, and thereafter with the profits of such
fraudulent purchase pays for land conveyed
to him by his principal, since the money so
paid belongs to the principal, the price of
the land will be considered unpaid, and the
[III, A, l,e]
1438 [31 Cyc] PRINCIPAL AND AGENT
the agency of a third person.88 He must not, without his principal's knowledge
and consent, become a partner or otherwise jointly interested in purchasing the
property,89 and in such case he is bound to disclose to his principal the exact nature
of his interest in the purchase and all material facts connected therewith.90 The
mere fact of the purchase by the agent makes the contract •prima facie voidable ;
"
but since such sale is voidable only, it may be approved by the principal, and if he
does not dissent no one else can object;03 and if the agent buys the property
principal will have a lien therefor. Porter
0. Woodruff, 36 N. J. Eq. 174.
If the agent to sell is surety for the princi
pal, any claim he has on the property sold
will continue, to the extent of his liability,
when he has become the purchaser of such
property. Walker r. Palmer, 24 Ala. 358.
The clerk of a broker employed to make a
sale of land, who has access to the corre
spondence between his principal and the ven
dor, stands in such a relation of confidence
to the latter that if he becomes a purchaser
he is chargeable as trustee for the vendor,
and must reconvey or account for the value
of the land. Gardner v. Ogden, 22 X. Y.
327. 78 Am. Dec. 192.
88. Arkansas.— Quertermous v. Taylor, 62
Ark. 598, 37 S. W. 229.
Colorado.— Webb r. Marks, 10 Colo. App.
420. 51 Pac. 518, holding that an agent who
induces his principal by false statements as
to value to sell and convey land to a third
person for a sum much less than its true
value is guilty of actual fraud which viti
ates the whole transaction, Where the
grantee, without the principal's knowledge,
holds the title in trust for the agent.
Georgia. — Hodgson l>. Raphael, 105 Ga.
480. 30 S. E. 416.
Illinois.— Davis v. Hamlin, 108 111. 39, 48
Am. Rep. 541 (lease by agent held to inure
to benefit of principal) ; Hughes v. Wash
ington, 72 HI. 84; Eldridge v. Walker, 60
111. 230; Pensonneau r. Bleak-lev, 14 HI. 15;
Off c. J. B. Inderricden Co., 74 'ill. App. 105.
Maryland.— Pricliard !. Abbott, 104 Md.
560, 65 Atl. 421.
Massachusetts. — George X. Pierce Co. r.
Beers, 190 Mass. 199, 70 X. E. 003.
Michigan.— Moore !'. Mandelbaum, 8 Mich.
433.
Missouri. — Euneau v. Rieger, 105 Mo. 659,
10 S. W. 354; Smith v. Tvler, 57 Mo. App.
668.
Montana.— Davis V. Davis, 9 Mont. 267,
23 Pac. 715.
Vew York.— Gardner v. Ogden. 22 X. Y.
327, 78 Am. Dec. 192; Hinman v. Devlin, 31
N. Y. App. Div. 590, 52 N. Y. Suppl. 124.
Pennsylvania.— Rich r. Black, 173 Pa. St.
92, 33 Atl. 880.
Tennessee. — Armstrong v. Campbell, 3
Yerg. 201, 24 Am. Dec. 556, holding that
where an agent authorized to sell lands sells
the warrants of survey of such of the lands
as cannot be discovered, and takes them
back from the vendee and locates them in
his own name, he cannot hold them against
the principal.
Texas. — McMahan r. Alexander. 38 Tex.
135; Shannon r. Marmaduke, 14 Tex. 217.
Washington.—Anderson v. Lawler, 46
Wash. 543, 90 Pac. 913.
United States.— Moore V. Pettv, 135 Fed.
668, 08 C. C. A. 306; Glover r. Ames, 8 Fed.
351 ; Cleveland Ins. Co. v. Reed, 5 Fed. Cas.
Xo. 2,889, 1 Biss. 180, .holding that where
an agent, by virtue of a power of attorney,
conveys the property of his principal and
takes a conveyance to himself, and then
mortgages it, such use of the power of at
torney will not give him title as against his
principal.
Enqland.— Dunne r. English, L. R. 18 Eq.
524, 31 L. T. Rep. X. S. 75; Molonv v. Ker-
nan, 2 T)r. & War. 31; Murphv r. O'Shea, S
Ir. Eq. 329. 2 J. & C. 422*; Lowther r.
Eowthcr, 13 Vcs. Jr. 95, 33 Eng. Reprint
230.
Canada. — Tavlor v. Wallbridgo, 2 Can.
Sup. Ct. 616 [reversing 1 Ont. App. 245 [af
firming 23 Grant Ch. (U. C.) 496)]; Mc
Millan r. Barton, 12 Can. L. T. Occ. Xotes
407, 19 Ont. App. 602 [affirmed in 20 Can.
Sup. Ct. 404] : Ingalls r. McLaurin, 11 Ont,
380; Upper Canada College v. Jackson, 3
Grant Ch. (U. C.) 171.
See 40 Cent. Dig. tit. " Principal and
Agent," § 137.
89. Colorado. — Fisher v. Seymour, 23
Colo. 542, 49 Pac. 30.
Georgia. — Whitley r. James, 121 Ga. 521,
49 S. E. 600, holding that a conveyance by
a selling agent to a corporation of which
he is president and a stock-holder may be
treated as void by his principal.
Illinois.— Hughes v. Washington, 72 111.
84; Robbins r. Butler, 24 111. 387, holding
that where one having an interest in l.-uni
gave his eoowner authority to sell, a sale
by the eoowner to an association of which
he was a member was void.
Kansas.— Fry V. Piatt, 32 Kan. 62, 3 Pac.
781.
Massachusetts.— George X. Pierce Co. r.
Beers, 190 Mass. 199, 76 X. E. 603.
Pennsylvania.— Finch r. Conrade. 154 Pa.
8t. 3S6, 26 Atl. 368.
England.— Ex p. Huth, 4 Deac. 294, Mont.
& C. 607; Salomons r. Pender, 3 H. & C.
639, 11 Jur. X. S. 432, 39 L. J. Exch. 95,
12 L. T. Rep. X. S. 267, 13 Wkly. Rep.
637.
See 40 Cent. Dig. tit. "Principal and
Agent," §3 136. 137.
90. Audenreid r. Walker, 11 Phila. (Pa.)
183.
91. Rochester p. Levering, 104 Tnd. 562. 4
X. E. 203; Tillenv v. Wolverton. 40 Minn.
256, 4S X. W. 908".
92. Eastern Bank p. Taylor, 41 Ala. 93;
Copeland r. Mercantile Ins. Co.. 0 Pick.
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openly and fairly on terms fixed by the principal, or fixed by the agent and accepted
by the principal, with knowledge that tho agent is the purchaser, the sale may be
upheld."3 But unless the principal consents to the agent becoming a purchaser
with full knowledge of all the facts, or subsequently ratifies the transaction," he
may have the sale set aside and the property returned or reconveyed to him,"5
although the agent gave a full and valuable consideration for the property,9" and
although he was authorized to sell at a stipulated price and he bought at that
price,"7 or if the agent has sold the property the principal may compel him to
account for the proceeds,08 or he may allow the transaction to stand and compel the
agent to account for any profits he has made out of it.88 The above rule, however,
(Mass.) 198; Mealor V. Kimble, 6 N. C.
272; Pridgen v. Adkins, 25 Tex. 388.
93. California. — Burke v. Bours, 98 Cal.
171, 32 Pac. 980.
Indiana.— Rochester p. Levering, 104 Ind.
602, 4 X. E. 203.
Nebraska.— Olson p. Lamb, 5(5 Nebr. 104,
76 N. VV. 433, 71 Am. St. Rep. 670.
Virginia. — Atwood c. Shenandoah Valley
R. Co., 85 Va. 966, 9 S. E. 748.
England.— Ex p. Lacey, 6 Ves. Jr. 625, 6
Rev. Rep. 9, 31 Eng. Reprint 1228.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 136, 137.
94. Jansen p. Williams, 36 Nebr. 869. 55
N. W. 279, 20 L. R. A. 207; Ruckman r.
Bergholz, 37 X. J. L. 437. And see cases
cited supra, notes 92, 93.
95. California. — Calmon v. Sarraille, 142
Cal. 038, 76 Pac. 480 ; Curry p. King, 6 Cal.
A pp. 568, 92 Pac. 662.
Illinois.—i Hughes v. Washington, 72 111.
84.
Indiana.— Sturdevant r. Pike, 1 Ind. 277,
holding that if an agent appointed to sell
and convey land6 cause port of them to be
conveyed to himself, a court of equity will,
upon application within reasonable time by
the heirs of the principal, decree reconvey
ance to them, unless the transaction is
shown to have been ratified by the principal.
loira.— Ingle v. Hartman, 37 Iowa 274.
ilissouri.— Euneau r. Rieger, 105 Mo. 659,
16 S. W. 854.
Xcw York.— Cumberland Coal, etc., Co. v.
Sherman, 30 Barb. 553.
Pennsylvania.— Rich v. Black, 173 Pa. St.
92, 33 Atl. 880.
England.— Bentley P. Craven, 18 Beav. 75,
52 Eng. Reprint 29: York Buildings Co. v.
Mackenzie, 8 Bro. P. C. 42, 3 Eng. Reprint
432: Brookman v. Rothschild. 7 L." J. Ch.
O. S. 163, 3 Sim. 153, 30 Rev. Rep. 147, 6
Eng. Ch. 153, 57 Eng. Reprint 957 [af
firmed in 5 Bligh X. S. 165, 5 Eng. Reprint
273. 2 Dow. & CI. 188, 6 Eng. Reprint
6991.
See 40 Cent. Dig. tit. "Principal and
Aernt," §5 136, 137.
96. Pensonneau v. Bleakley, 14 111. 16.
97. Minnesota.— Tilleny r. Wolverton, 46
Minn. 256, 48 X. W. 00*, holding that where
an agent for the sale of property purchases
it at a sale made by himself, the fact that
it brought the price at which he was au
thorized to sell will not make the transac
tion valid.
New Jersey.— Ruckman v. Bergholz, 37
X. J. L. 437.
North Dakota.—Anderson p. Grand Forks
First Nat. Bank, 5 X. D. 451, 67 N. W. 821,
holding that the agent is liable for the value
of the property at the time of the conversion
irrespective of tho price he was authorized
to sell to a third person.
Pennsylvania. — Rich v. Black, 173 Pa. St.
92, 33 Atl. 880.
Virginia. — Colbert p. Shepherd, 89 Va,
401, 16 S. E. 246:
Washington.— Chezum p. Kreighbaum, 4
Wash. 680, 30 Pac. 1098, 32 Pac. 109, hold
ing that a contract giving a person the ex
clusive sale of land for sixty days for six
thousand dollars, and providing that he must
get his commission above that sum, simply
confers on such person the exclusive agency
for the sale of the property, and does not
entitle him to an option authorizing him to
demand and receive a deed for himself.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 136, 137.
Compare Svnnott p. Shaughnessv, 2 Ida.
(Hasb.) 111,*7 Pac. 82, holding that where
an agent is authorized to sell at a fixed
price with the understanding that he is to
have all he ean get above that price, he may
purchase himself, and is under no obligation
to disclose to his principal anything he may
have discovered concerning the property
after such arrangement is made. . .. . i
Where a landowner gives a written option
thereon for a given time at an agreed price
to certain persons, whom he thereby con
stitutes his agents to sell on commission, the
agents cannot buy for themselves at the
price named, since where suoh option papers
are doubtful the law will not infer that the
agent could himself become the purchaser.
Colbert v. Shepherd, 89 Va. 401, 16 S. E.
246.
98. Smitz v. Leopold, 51 Minn. 455, 53
X. W. 719; Tilleny c. Wolverton, 46 Minn.
256, 48 X. W. 908 (holding that if the agent
resells at an increased price, the principal
may require him to account for what he re
ceived on the resale) ; Rockford Watch Co.
p. Manifold, 36 Xebr. 801. 35 X. W. 236;
McMahan p. Alexander, 38 Tex. 135; Bentley
p. Craven, 18 Beav. 75. 52 Eng. Reprint 29.
99. Massachusetts.— Pierce Co. p. Beers,
190 Mass. 199, 76 X. E. 603; Greenfield Sav.
Bank v. Simons, 133 Ma.s6. 415.
Michigan.— Moore v. Mandlebaum, 8 Mich.
433. ■ ...
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does not prevent an agent employed to sell the property at auction from making a
bid for it on behalf of a third person; 1 nor does it prevent a bona fide purchaser of
the property from afterward in good faith selling the property to the agent,- nor
incapacitate the agent from becoming the purchaser after the agency has ceased.3
f. Purchasing Agent Must Not Purchase From Himself. For the same reason
an agent authorized to purchase property for his principal must not, except with
the principal's full knowledge and consent, purchase the property from himself
either directly or indirectly; * and in accordance with this rule, an agent employed
to purchase cannot purchase the property for himself and then resell it to the
principal at an advance.5 If the agent is guilty of wrong-doing in this respect the
principal, when he acquires knowledge of the facts, may at his election avoid the
transaction,8 whether the agent acted fraudulently or not; 7 or he may compel
Missouri. — Smith v. Tyler, 57 Mo. App.
668.
New Jersey.— Porter v. Woodruff, 36 N. J.
Eq. 174.
-. Virginia. —Segar v. Edwards, 11 Leigh 213.
England.—Dunn v. English, L. R. 18 Eq.
524, 31 L. T. Rep. N. 8. 75.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 136, 137.
1. Seott v. Mann, 36 Tex. 157.
2. Moore v. Green, 3 B. Mon. (Ky.) 407;
Smith r. Tyler, 57 Mo. App. 668.
3. O'Reiley v. Bevington, 155 Mass. 72, 29
N. E. 54; Ex p. Lacev. 6 Ves. Jr. 625, 6
Rev. Rep. 9, 31 Eng. 'Reprint 1228. And
see infra, III. A, 1, h, kj
4. Louisiana. — Brownson v. Fenwick, 19
La. 431. holding that an agent to buy can
not purchase from himself in his personal
capacity or as administrator of another's
estate.
New Jersey.— Porter t--.Woodruff, 36 N. J.
Eq. 174.
New York.— Conkey v. Bond, 36 X. Y. 427
[affirming 34 Barb. 276]; Gould V. Gould,
36 Barb. 270.
North Carolina.— Deep River Gold Min.
Co. v. Fox, 39 N. C. 61.
Texas. — Shannon v. Marmaduke, 14 Tex.
217.
United States. — Bischoffsheim «>.Baltzer,
20 Fed. 890; Marye v. Strouse, 5 Fed. 483,
6 Sawy. 204.
England.— Bentlev f. Craven, 18 Beav. 75,
52 Eng. Reprint 29.
Canada. — Harrison v. Harrison, 14 Grant
Ch. (U. C.) 586.
See 40 Cent. Dig. tit. " Principal and
Agent," ? 139.
One having an option on corporate stock is
such an owner thereof as to bring him -within
the rule that an agent to buy cannot pur
chase of himself. Montgomery !>. Hundley,
205 Mo. 138, 103 S. W. 527, 11 L. R. A.
N. S. 122.
5. California. — Kevane v. Miller, 4 Cal.
App. 598, 88 Pac. 043.
Iowa.— Rorebeck v. Van Eaton, 90 Iowa
82, 57 X. W. 694, holding that where a per
son acting as the agent of another for the
purchase of property represents that the
owner demands a certain price, and purchases
it for a less sum. and conveys the same
to the principal for the larger sum, he is
liable to the principal for the difference.
Massachusetts.— Boston r. Simmons, 150
Mass. 461, 23 K. E. 210, 15 Am. St. Rep.
230, 6 L. R. A. 629.
New Jersey.— Wright 0. Smith, 23 X. J.
Eq. 106.
New York.— Willink v. Vanderveer, 1
Barb. 599; Manville o. Lawton, 19 N. Y.
Suppl. 587.
Washington.— Hindle r. llolcomb, 34
Wash. 336, 75 Pac. 873.
England.— Bentinck v. Fenn, 12 App. Cas.
652, 57 L. J. Ch. 552, 57 L. T. Rep. X. S.
773, 36 Wkly. Rep. 041; Kimber r. Barber,
L. R. 8 Ch. 56, 27 L. T. Rep. X. S. 526,
21 Wkly. Rep. 65.
Canada. — Earle v. Burland. 27 Ont. App.
540.
See 40 Cent. Dig. tit. " Principal and
Agent," i 139.
6. Colorado.— Whitehead t>.Lvnn, 20 Colo.
App. 51, 76 Pac. 1119.
Connecticut.— Disbrow t. Seeor, 58 Conn.
35, 18 Atl. 981.
Kentucky. — Baird v. Ryan, 35 S. W. 132,
17 Ky. L. Rep. 1417.
Minnesota.— Donnelly r. Cunningham. 58
Minn. 376, 59 X. W. 1052; Friesenhahn r.
Bushnell, 47 Minn. 443, 50 X. W. 597, hold
ing that the principal may repudiate the
purchase and recover the money furnished
if tlie agents concealed from him the fact
that they were owners of the land in which
they invested.
Missouri. — Montgomery c. Hundley, 205
Mo. 138, 103 S. W. 527^ 11 L. R. A_ X. S.
122.
New York.— Conkey v. Bond, 36 X. V. 427
[affirming 34 Barb. 276] ; Darby r. Pettee.
2 Duer 139.
England.— Gillett v. Peppercorne, 3 BeaT.
78, 43 Eng. Ch. 78, 49 Eng. Reprint 31;
White v. Benekendorff, 29 L. T. Rep. X. S.
475; Tetley v. Shand, 25 L. T. Rep. X. S.
058. 20 Wkly. Rep. 206.
Canada. — Harrison !'. Harrison, 14 Grant
Ch. (U. C.) 586.
See 40 Cent. Dig. tit. " Principal and
Agent," 8 130.
7. Minnesota.— Donnelly p. Cunningham,
58 Minn. 376, 59 N. W. "1052.
Missouri. — Montgomery v. Hundley, 205
Mo. 138, 103 S. W. 527, 11 L. R, A. X. S.
122.
New York.— Conkey r . Bond, 36 X. Y. 427
[affirming 34 Barb. 276].
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the agent to account for any excess he received above the real value of the property.8
The distinction has been made that if an agent sells to his principal property which
he owned or had contracted for before becoming agent, and the principal chooses
to keep the property, he cannot compel the agent to refund the advance paid to the
agent in excess of what the property cost him; 9 but that if the agent acquires the
property for the express purpose of selling it to his principal at an advance, the
principal may retain the property and compel the agent to account for the excess,
and that it is immaterial to plaintiff's recovery in such case whether the agent
contracted for the land before or after the principal agreed to purchase it.10
g. Purchasing Agent Must Not Purchase For Himself. Likewise an agent
must not, without his principal's full knowledge and consent, purchase for himself
property which he is employed to purchase for his principal." If he does so it is a
breach of faith and he will be regarded as holding the property so purchased, or
its proceeds, in trust for his principal,12 although he contributes his own funds to
the purchase; 18 and he may be compelled to convey the property to his principal,14
upon being reimbursed," and upon the principal's complying with the terms of
the contract of purchase.1* Or if the agent has sold the property he may be com
Uniled States. — Marye v. Strouse, 5 Fed.
483, 6 Sawy. 204.
Canada. — Harrison v. Harrison, 14 Grant
Ch. (U. C.) 586.
See 40 Cent. Dig. tit. " Principal and
Agent," f 139.
8. Kevane v. Miller, 4 Cal. App. 598, 88
Pac. 043; Oliver v. Lansing, 48 Nebr. 338,
07 N. W. 195; Kimber v. Barber, L. R. 8
Ch. 56, 27 L. T. Rep. N. S. 526, 21 YVkly.
Rep. 65; Massey t'. Davies, 2 Vee. Jr. 317,
2 Rev. Rep. 218, 30 Eng. Reprint 651.
0. Whitehead t>. Lynn, 20 Colo. App. 51,
76 Pac. 1119; Sunderland v. Kilbourn, 3
Mackey (D. C.) 506 [affirmed in 130 U. S.
505, 9 S. Ct. 594, 32 L. ed. 1005], holding
that where A employed B to purchase land
on commission, and B had previously negoti
ated for a purchase on his own account, and
he completed the purchase and sold to A
at an advance, not disclosing the fact that
he was the owner, A, on discovering this,
could not retain the property and recover
the advance paid.
10. Hindle v. Holcomb, 34 Wash. 336, 75
Pac. 873.
11. McKinley v. Irvine, 13 Ala. 681; Rhea
t. Puryear, 26 Ark. 344. And see cases
cited infra, note 12 et seq.
12. Alabama.— McKinley v. Irvine, 13 Ala.
681.
Arkansas.— White t\ Ward, 26 Ark. 445.
Connecticut.— Church v. Sterling, 16 Conn.
388, holding that an agent employed to pur
chase for another, whether he be actually or
constructively an agent, cannot 'purchase
for himself, but is a trustee for his em
ployer.
Louisiana. — New Orleans Exch., etc., Co.
V. Yorke, 4 La. Ann. 138.
Michiqan.— Carroll r. McKale, 111 Mich.
348, 69 X. W. 644.
yew Jersey.— Ton Hurter v. Spengeman,
17 N. J. Eq! 185.
New York. — Edwards r. Doolev, 120 ST.Y.
540, 24 N. E. 827, holding tha't whore an
agent purchases in his own name, with trust
funds, the very property which his principal
authorized him to purchase, the title is in
the principal as soon as the purchase is
made; and such title is not affected by the
fact that the agent used the money furnished
him for his own use, and purchased the prop
erty with money derived from other sources.
Pennsylvania. — Bergner v. Bergner, 219
Pa. St. 113, 67 Atl. 999.
United States.— Baker v. Whiting, 2 Fed.
Cas. No. 787, 3 Sumn. 475.
England.— Lees t. Nuttall, 2 Myl. & K.
819, 31 Rev. Rep. 99, 7 Eng. Ch. 819, 39
Eng. Reprint 1157 [affirming 1 Russ. A M.
53, 5 Eng. Ch. 53, 39 Eng. Reprint 21, Taml.
282, 12 Eng. Ch. 282, 48 Eng. Reprint 112].
■Canada.— Williams v. Jenkins, 18 Grant
Ch. (U. C.) 536; Arthurton v. Dalley, 2
Grant Ch. (U. C.) 1; In re Lemelin, 22
Quebec Super. Ct. 87.
See 40 Cent. Dig. tit. " Principal and
Agent," i 140.
The principal must act within a reasonable
time; and where he waited ten months ths
court held that the delay was unreasonable,
and the agent had a right to repudiate the
agency and hold the property as his own.
Wenham v. Switzer, 51 Fed. 351 [affirmed
in 59 Fed. 942, 8 C. C. A. 404].
Application of the statute of frauds to such
trusts see FbaUds, Statute of, 20 Cyc. 234;
Trusts.
13. Bergner v. Bergner, 219 Pa. St. 113,
67 Atl. 999; Oliven v. Kastor, (Tex. Civ.
App. 1907) 101 S. W. 563.
14. Rhea v. Puryear, 26 Ark. 344; Quinn
v. Le Due, (N. J. Ch. 1902) 51 Atl. 199;
Hutchinson r. Hutchinson, 4 Desauss. Eq.
(S. C.) 77 (holding also that the fact that
the principal failed to pay the purchase-
money at the stipulated time will not for
feit his right to a conveyance from the
agent) ; Wellford v. Chancellor, 5 Gratt.
(Va.) 39 (holding that the property must
be conveyed in the same plight and condition
in which it was con' eved to the agent) .
15. Quinn v. Le Due, (N. J. Ch. 1902) 51
Atl. 109.
Right to reimbursement see infra, ITT. B. 3.
16. Wellford v. Chancellor, 5 Gratt. (Va.)
39.
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pelled to account for the proceeds; 17 or the principal may, if he prefers, repudiate
the transaction and throw the loss if any upon the agent.18 The above rule is
not affected by a custom or usage to the contrary of which the principal had no
notice; 19 but it does not apply where the purchase is made in good faith after the
agency has been terminated,20 or where the agent has purchased for himself at a
higher price after unsuccessful efforts to purchase for the principal at the price
limited by the latter.21
h. Transactions Between Principal and Agent. As a general rule an agent is
not permitted to enter into any transaction with his principal on his own behalf
respecting the subject-matter of the agency, unless he acts with entire good faith
and without any undue influence or imposition, and makes a full disclosure of all
the facts and circumstances attending the transaction.22 Since this rule, however,
exists to protect the principal, it has no application to cases in which the agent
openly and fairly deals with the principal, as in such cases an agent is as competent
to deal with the principal as another.23 However, because of possible abuses of
the confidence and trust reposed in the agent, and of his commanding influence
over the principal, and of the natural conflict of duty and interest in dealings
between the principal and agent, the law views with suspicion, and scrutinizes
closely, all dealings between them in the subject-matter of the agency, to see that
17. Wellford v. Chancellor, 5 Gratt. (Va.)
39, holding that where the agent had dis
posed of part of the property so that the
principal could not obtain that part, the
agent would be held to account for the same
at its true value at the time when it should
have been conveyed to the principal.
18. Robinson v. Mollett, L. E. 7 H. L. 802,
44 L. J. C. P. 362, 33 L. T. Rep. N. S. 544
[reversing 20 Wklv. Rep. 544].
19. Robinson !'. Mollett, L. R. 7 H. L. 802,
44 ;L. J. C. P. 362, 33 L. T. Rep. N. S. 544
[reversing 20 Wkly. Rep. 544].
20. Lamb Knit-Goods Co. v. Lamb, 119
Mich. 568. 78 X. W. 646; Denver First Nat.
Bank v. Bissell, 4 Fed. 694, 2 McCrary 273
<holding that an agent for the purchase of
property cannot be declared a trustee for his
principal where :he repudiates the agency and
purchases the property with his own funds) ;
Baker v. Whiting, 2 Fed. Cas. No. 787. 3
Sumn. 475 (holding this to be true where
the agent has openly and notoriously and
with full notice to his principal discharged
himself from this agency). And see infra,
III, A, 1, k.
21. Pearsall v. Hirsh. 59 N. Y. Super. Ct
410, 14 X. Y. Suppl. 305. holding that, where
an agent has used all reasonable efforts to
obtain the property for his principal at the
price limited without success, he has a right
to purchase the same for himself at a larger
sum, the contract of employment fixing the
law of the case without regard to the fiduci
ary relations of the pnrties.
22. California. — Paige v. Akins, 112 Cal.
401. 44 Pac. 666; Burke v. Bours. 92 Cal.
108. 28 Pac. 57, (1891) 26 Pac. 102, 98 Cal.
171, 32 Pac. 980; Currv v. King, 6 Cal. App.
568, 92 Pac. 662.
District of Columbia.— Holtzman v. Lin
ton. 27 App. Cas. 241.
Illinois.— McDonald v. Fithian, 6 111. 269.
Iowa.— Green v. Peeso, 92 Iowa 261, 60
N. W. 531.
Maryland. — Kerby c. Kerby, 57 Md. 345;
Brooke v. Berry, 2 Gill 83", holding that
agents are not permitted to deal with their
principals in any case except where there is
the most entire good faith, a full disclosure
of all facts and circumstances, and an ab
sence of all undue influence, advantage, or
imposition.
Michiqan. — Moore v. Mandlebaum, 8 Mich.
433.
Missouri. — Evans v. Evans, 196 Mo. 1. 93
S. W. 909.
Xew York.— Brown v. Post, 1 Hun 303
[affirmed in 62 N. Y. 651]; Comstock r.
Comstock, 57 Barb. 453.
Vermont.— Hobart v. Vail, 80 Vt. 152, 66
Atl. 820.
Virginia. — Jackson v. Pleasanton. 95 Va.
654, 29 S. E. 680; Xeilson v. Bowman. 29
Gratt. 732.
England.—Williamson r. Barbour, 9 Ch. D.
529, 50 L. J. Ch. 147, 37 L. T. Rep. X. S.
698; Selscv v. Rhoades. 2 Sim. & St. 41,
25 Rev. Rep. 150, 1 Eng. Ch. 41, 57. Eng.
Reprint 260 [affirmed in 1 Bligh X. S. 1,
30 Rev. Rep. 1, 4 Eng. Reprint 774]. •
See 40 Cent. Dig. tit. " Principal and
Agent," § 134.
Transactions which would be held unob
jectionable between other parties are often
declared void, if between persons occupying
confidential relations. Comstock r. Comstock,
57 Barb. (X. Y.) 453.
23. California. — Burke v. Bours, 92 Cat
108, 28 Pac. 57. (1891) 26 Pac. 102, 93 CaL
171, 32 Pac. 980.
Indiana.— Haynie v. Johnson, 71 Ind. 394.
Iowa.— Swan v. Davenport, 119 Iowa 46,
93 X. W. 65.
Maryland. — Kerby V. Kerby. 57 Md. 345.
Missouri. — Evans v. Evans, 196 Mo. 1. 93
S. W. 969.
Pennsylvania. — Aiman r. Stout, 42 Pa. St.
114; Fisher's Appeal. 34 Pa. St. 29; Auden-
rcid v. Walker, 11 Phila. 1S3.
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the agent has dealt with the utmost good faith and fairness, and that he has given
the principal the benefit of all his knowledge and skill, and if it appears that the
agent has been guilty of any concealment or unfairness, or if he has taken any
advantage of his confidential relation, the transaction will not be allowed to stand.24
It forms no exception to this rule that the agent had no authority to contract for
his principal as to the subject-matter, but that he was merely employed to investigate
or seek a person with whom the principal might deal.25 But the fact that the
agent was employed by the principal on one matter will not incapacitate him from
dealing with the .principal in another matter in which he was not so employed and
trusted.26 In accordance with the above rule all gifts procured by agents and
purchases made by them from their principals should be closely scrutinized; 27 and
an agent can purchase property from his principal only where he acts in good
faith and makes a full disclosure of all facts within his knowledge affecting the value
of the property.28 If he does not make such disclosure or act in good faith, the
Virginia. — Jackson v. Pleasanton, 95 Va.
654, 29 S. E. 680; Atwood v. Shenandoah
Valley R. Co., 85 Va. 906, 9 S. E. 748.
See 40 Cent. Dig. tit. " Principal and
Agent," | 134.
24. Alabama. — Whelan v. McCreary, 64
Ala. 319.
California. — Burke v. Bours, 92 Cal. 108,
28 Pac. 57, (1891) 26 Pac. 102, 98 Cal. 171,
32 Pac. 980.
Georgia. — Williams v. Moore-Gaunt Co.,
3 Oa. App. 756, 60 S. E. 372, holding that a
contract obtained by an agent from his prin
cipal through a violation of the loyalty and
good faith imposed by that relation is void.
Illinois.— Trince v. Dupuy, 103 111. 417,
45 N. E. 298; L'hlich v. Muhlke, 61 111. 499;
McDonald v. Fithian, 6 111. 269.
Iowa.— Drefahl v. Security Saw Bank, 132
Iowa 563, 107 N. W. 179; Rogers r. French,
122 Iowa 18, 90 N. \V. 767; Fisher v. Lee,
94 Iowa 611, 63 N. W. 442; Green r. Peeso,
92 Iowa 261, 60 N. E. 531 ; Smith v. Dell, 30
Iowa 594.
Michigan.— Moore v. Mandlebaum, 8 Mich.
433.
Mississippi. — Stokes r. Terrell, (1898) 23
So. 371.
Missouri. —Reed v. Carroll, 82 Mo. App. 102.
Xeic York.— Comstock r. Comstock, 57
Barb. 453; Gould l>. Gould, 36 Barb. 270,
holding that where one holds funds as an
agent with duties in the nature of a trust,
although not technically a trustee, he falls
within the suspected relation; and the law
indulges the presumption of fraud against a
release obtained by him from the actual
owner, although such fraud is not visible to
the eye of the court.
North Carolina. — Pegram v. Charlotte,
etc., R. Co., 84 N. C. 696, 37 Am. Rep. 639.
North Dakota.— Van Dusen r. Bigelow, 13
N. D. 277, 100 N. W. 723, 67 L. R. A. 288.
Pennsylvania. — Audenreid t. Walker, 11
Phila. 183.
South Carolina. — Neelv v. Anderson, 2
Strobh. Eq. 262: Poag r. Pong, 1 Hill Eq. 285.
Virginia. — Jackson r. Pleasanton, 95 Va.
654, 29 S. E. 680; Neilson r. Bowman, 29
Gratt. 732; Wellford r. Chancellor. 6 Gratt.
39; Moselev r. Buck, 3 Munf. 232, 5 Am. Dec.
508.
United States.— Ralston V. Turpin, 129
U. S. 063, 9 S. Ct. 420, 32 L. ed. 747 [affirm
ing 25 Fed. 7] ; McKinley v. Williams, 74
Fed. 94, 20 C. C. A. 312; Jeffries v. Wiester,
13 Fed. Cas. Xo. 7,254, 2 Sawy. 135.
Canada. —Disher v. Clarris, 14 Can. L. T.
Occ. Notes 469, 25 Ont. 493; Walmsley r.
Griffith, 10 Ont. App. 327.
See 40 Cent. Dig. tit. " Principal and
Agent," § 134.
It is a well-settled rule of equity jurispru
dence that all gifts, contracts, or benefits
from a principal to one occupying a fiduciary
or confidential relation to him are construc
tively fraudulent and void. Comstock v.
Comstock, 57 Barb. (N. Y.) 453.
Modification of contract.—After the agency
lias commenced and a fiduciary relation has
been established, a modification of the con
tract at the instance of the agent and for his
benefit, unless attended by the utmost good
faith upon his part, will be invalid; and any
misrepresentation made by the agent as to
the subject of the agency to induce the prin
cipals to modify the contract in his favor
is bad faith. Neilson V. Bowman, 29 Gratt.
(Va.) 732.
Business dealings between a principal and
his agent will be keenly scrutinized to pre
vent such relation being used as an instru
ment of extortion, speculation, or other un
fair advantage. Evans v. Evans, 196 Mo. 1,
93 S. W. 969.
Even after the confidential relation has
been technically dissolved, dealings shortly
thereafter growing out of the old relation are
subject to the same scrutiny. Evans r.
Evans. 196 Mo. 1, 93 S. W. 969.
25. McDonald P. Fithian, 6 111. 269.
26. British America Assur. Co. v. Cooper,
6 Colo. App. 25, 40 Pac. 147; Brown v.
Brown, 154 111. 35, 39 N. E. 983; Collar v.
Ford. 45 Iowa 331 ; Curlett v. Newman, 30
W. Va. 182, 3 S. E. 578; Waters ». Shaftes
bury, 12 Jur. N. S. 311, 14 L. T. Rep. N. S.
184*. 14 Wklv. Rop. 572 [reversed on other
grounds in 15 L. T. Rep. N. S. 489. 15 Wkly.
Rep. 289].
27. Comstock v. Comstock, 57 Barb. (N. Y.)
453.
28. Illinois. — Casey r. Casey, 14 111. 112.
loirn.— Ingle r. Hurtman, 37 Iowa 274.
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principal may have the sale set aside,29 and compel the agent to reconvey the
property to him upon repayment of the purchase-money or of so much as has been
paid,30 and to account for the rents and profits received by him,31 although the
principal may allow the conveyance to stand and compel the agent to account to
him for such profits as he may have made.32 And where the consideration given by
the agent is very inadequate, or less than the agent can actually procure for the
principal,33 or the agent conceals the fact that he is himself the purchaser,34 or
where the principal is infirm and of doubtful business capacity,35 very slight
circumstances will be enough to cause the court to set aside the dealings between
the principal and agent. But where the agent makes a full disclosure of all the
facts and acts honestly and in good faith, a purchase by him from his principal
will be upheld; 38 and a deed of gift by the principal to the agent will be good, if
there is no improper influence or conduct on the part of the agent in procuring it."
i. Acquisition of Adverse Bight or Title38 — (i) In General. Good faith and
loyalty to his principal's interest also require that an agent shall not use his position
or information obtained by him during the course of his agency to acquire for
himself, without the principal's knowledge and consent, any adverse right, title,
Michigan.— Moore v. Mandlebaum, 8 Mich.
433.
New York.— Brown v. Post, 1 Hun 303
[affirmed in 62 N. Y. 651].
Mouth Carolina. — Butler v. Haskell, 4 De-
sauss. Eq. 651.
See 40 Cent. Dig. tit. " Principal and
Agent," § 135.
Certainty of disclosure.—Where an agent
buys land from the principal, and the trans
action has remained unchallenged for a num
ber of years, and the value of real estate has
fluctuated from time to time, resulting in a
final increase, it is sufficient for the agent
to show, as regards the original price paid
by him, with certainty to a common intent
that it was fair and equitable. Rochester v.
Levering, 104 Ind. 562, 4 N. E. 203.
29. Moore v. Mandlebaum, 8 Mich. 433;
Condit v. Blackwell, 22 N. J. Eq. 481; Neely
v. Anderson, 2 Strobh. Eq. (S. C.) 262;
Moseley v. Buck, 3 Munf. (Va.) 232, 5 Am.
Dec. 508.
30. Savage v. Savage, 12 Oreg. 459, 8 Pac.
754; Moseley v. Buck, 3 Munf. (Va.) 232,
5 Am. Dec. 508, upon repayment of the pur
chase-money or so much as has been paid
with interest.
Right to reimbursement see infra, III, B, 3.
31. Fisher v. Lee, 94 Iowa 611, 63 N. W.
442; Moseley v. Buck, 3 Munf. (Va.) 232,
5 Am. Dec. 508.
32. Stoner v. Weiser, 24 Iowa 434 ; Kramer
v. Winslow, 130 Pa. St. 484. 18 Atl. 923,
17 Am. St. Rep. 782; Bell v. Bell, 3 W. Va.
183.
33. loua.— Fisher r. Lee, 94 Iowa 611, 63
N. W. 442; Green c. Peeso, 92 Iowa 261, 60
N. W. 531; Ingle v. Hartman, 37 Iowa 274;
Smith r. Dell, 30 Iowa 594.
Oregon. — Savage r. Savage, 12 Oreg. 459,
8 Pac. 754.
Pennsylvania. — Kramer r. Winslow, 130
Pa. St. 484, 18 Atl. 923, 17 Am. St. Rep.
782.
South Carolina.— Neely v. Anderson, 2
Strobh. Eq. 202; Butler v. Haskell, 4 De
gauss. Eq. 651.
Virginia. — Jackson v. Pleasanton, 95 Va.
654, 29 S. E. 680; Moseley v. Buck, 3 Munf.
232, 5 Am. Dec. 508, holding that where
an agent employed to sell land becomes
himself the purchaser by bargain directly
with his employer, from 'whom he conceals
the fact that a greater price may be gotten
from another person, he is guilty of a fraud,
and the contract should be vacated.
West Virginia.— Bell v. Bell, 3 W. Va.
183.
United States. — Jeffries r. Wiester, 13
Fed. Cas. No. 7,254, 2 Sawy. 135.
See 40 Cent. Dig. tit. " Principal and
Agent," | 135.
34. Burke v. Bours, 92 Cal. 108. 28 Pac.
57, (1891) 26 Pac. 102, 98 Cal. 171, 32 Pac.
980; Schneider v. Schneider, 125 Iowa 1,
98 N. W. 159.
35. Brooke v. Berry, 2 Gill (Md.) 83;
Reed p. Carroll, 82 Mo. App. 102; Neely r.
Anderson, 2 Strobh. Eq. (S. C.) 262; Butler
v. Haskell. 4 Desauss. Eq. (S. C.) 651.
36. Burke v. Bours, 92 Cal. 108, 28 Pac.
57 (1891) 26 Pac. 102. 98 Cal. 171, 32 Pac.
980; Rochester v. Levering, 104 Ind. 562,
4 N. E. 203; Havnie !>. Johnson. 71 Ind.
394; Fisher's Appeal, 34 Pa. St. 29.
Where the agent deals with the principal
at arm's length and after a full disclosure of
all that he knows concerning the property
which he is authorized to sell, or where tbe
principal ratifies the purchase by the agent
from himself, with full knowledge of all
the circumstances connected with the trans
action, he can thereafter avoid the sale only
upon the same grounds as if the purchase
had been made bv a stranger. Burke r.
Bours, 92 Cal. 108. 28 Pac. 57, (1891) 26
Pac. 102, 98 Cal. 171, 32 Pac. 980.
37. Ralston v. Turpin. 129 U. S. 063, 9
S. Ct. 420, 32 L. ed. 747 [affirming 25 Fed.
7] : Harris l». Trenenhecre. 15 \es. Jr. 34,
10 Rev. Rep. 5, 33 Eng. Reprint 668; Trust.*,
etc., Co. r. Hart, 32 Can. Sup. Ct. 553 [of-
firminq 2 Ont. L. Rep. 251 (reversing 31 Ont.
414)].'
38. Adverse possession by agent against
principal see Advebse Possession, 1 Ctc
1056.
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or interest in the subject-matter of the agency,89 as that he shall not acquire for
himself during the course of his agency in relation thereto any adverse right or
title to the principal's property,40 although he purchases such title at a judicial
sale;11 and that he shall not acquire for himself any outstanding claims or liens
against such property.42 If he does so, all rights, title, or interests thus acquired
inure to the benefit of the principal and the agent will be held to hold them as
trustee for the latter,43 and may be compelled to transfer them to the prin
39. California. — Gower v. Andrew, 69 Cal.
119, 43 Am. Rep. 242.
Illinois.— Davis v. Hamlin, 108 111. 39,
48 Am. Rep. 541; Cottom v. Holliday, 59 111.
176.
Kansas.— Russell v. Bradley, 47 Kan. 438,
28 Pac. 176.
Louisiana. —McClendon v. Bradford, 42 La.
Ann. 160, 7 So. 78, 8 So. 266.
Missouri. — Grumley r. Webb, 44 Mo. 444,
100 Am. Dec. 304; Dennison v. Aldrich, 114
Mo. App. 700, 91 S. W. 1024.
Montana.— Largey v. Bartlett, 18 Mont.
265, 44 Pac. 962.
Nebraska.— Morrison v. Hunter, 74 Nebr.
559, 105 N. W. 88.
Utah.— Argentine Min. Co. t. Benedict, 18
Utah 183, 55 Pac. 559.
Virginia.— Staples V. Webster, 5 Call 261.
Canada. — Telfer t'. Brown, 19 Can. L. T.
232.
See 40 Cent. Dig. tit. " Principal and
Agent," 8 141.
Where there is no relation of agency the
prohibition does not apply. Carter v. Jolly,
22 S. W. 747, 15 Ky. L. Rep. 217. And
where one purchases property at a judicial
sale at which the owner is present, it will
not be presumed that he purchased as the
owner's agent, without strong testimony.
Evans t. Rogers, 2 Nott * M. (S. C.) 563.
40. Arkansas.— Rogers v. Lockett, 28 Ark.
290.
Colorado.—Fisher v. Scvmour, 23 Colo. 542,
49 Pac. 30.
Idaho.— Lockhart v. Rollins, 2 Ida. 540,
21 Pac. 413.
Illinois.— Vallette v. Tedens, 122 111. 607,
14 X. E. 52, 3 Am. St. Rep. 502 ; Stewart t?.
Duffy, 116 111. 47, 6 N. E. 424 (holding that
the agent must secure the consent of the
principal before he can buy in an outstanding
interest against the principal's property) ;
Dennis r. McCagg, 32 III. 429.
Michigan.— Moore r. Mandlebaum, 8 Mich.
433.
North Carolina. — Blount v. Robeson, 56
N. C. 73.
Texas. — Barziza r. Story, 39 Tex. 354,
holding that if an agent employed to buy up
an encumbrance to perfect title to bis prin
cipal takes a deed in his own name, he takes
no title a" against his principal.
Vnited States. — Crngm r. Powell, 128 U.S.
691, 9 S. Ct. 203. 32 L. ed. 506; Ringo v.
Binns, 10 Pet. 200, 9 I,, od. 420.
See 40 Cent. Dig. tit. " Principal and
Agent," 5 141.
41. Alabama.—Adams v. Sayre, 70 Ala.
318, holding that an agent in charge of real
estate, renting it, paying taxes and insurance,
and having power to sell, cannot himself be
come the purchaser at a sale under a mort
gage, and bold it against his principal.
Illinois.— Hays v. Beaird, 59 111.App. 529.
Indiana. — Fountain Coal Co. v. Phelps, 95
Ind. 271.
Kentucky.— Dodge v. Black, 53 S. W. 1039,
21 Ky. L. Rep. 992.
Michigan.— Kimball v. Ranney, 122 Mich.
160, 80 N. W. 992, 80 Am. St. Rep. 548, 46
L. R. A. 403.
Mississippi. — Gillenwaters v. Miller, 49
Miss. 150.
Missouri. — Jamison v. Glascock, 29 Mo.
191, applying the rule to a creditor who had
accepted a trust by becoming agent of the
debtor to dispose of property to pay the
debts.
New York.— Moore v. Moore, 5 N. Y. 256.
Vnited States.— Aultman v. Jones, 2 Fed.
Cas. No. 657, Woolw. 99.
See 40 Cent. Dig. tit. " Principal and
Agent," I 143.
A mere formal surrender of the agency is
not sufficient to give the agent the right to
purchase his principal's property at a sheriff's
sale. Fountain Coal Co. v. Phelps, 95 Ind.
271.
42. Marshall v. Ferguson, 78 Mo. App.
645 ; James v. McKernon, 6 Johns. (N. Y. )
543; Reed v. Warner, 5 Paige (N. Y.) 650.
Compare Low v. Gravdon, 50 Barb. (N. Y.)
414.
43. Alabama.— Houston v. Farris, 93 Ala.
587, 11 So. 330.
Idaho.— Lockhart v. Rollens, 2 Ida.
(Hasb.) 540, 21 Pac. 413.
Illinois.— Vallette r. Tedens, 122 111. 607,
14 N. E. 52, 3 Am. St. Rep. 502; Davis v.
Hamlin, 108 111. 39, 48 Am. Rep. 541.
Kentucky.— Dodge r. Black, 53 S. W. 1039,
21 Ky. L. Rep. 992. Compare Craig v. Craig,
6 J.
"
J. Marsh. 171, holding that an agent
buying property of his principal at a sale
under execution does not hold it as pledgee.
Michigan.— Kimball v. Rannev, 122 Mich.
760, 80 K. W. 992, 46 L. R. A. 403, holding
that the owner's laches in bringing suit did
not estop him from making^ a claim that the
agent held as trustee for his benefit.
Missouri. — Orumlev r. Webb, 44 Mo. 444,
100 Am. Dec. 314.
New York. —■Parkist p. Alexander, 1 Johns.
Ch. 394.
United States. — Aultman p. Jones, 2 Fed.
Cas. No. 657. Woolw. 99.
See 40 Cent. Dig. tit. "Principal and
Agent," 8§ 141-143.
That the agent gave the principal notice
that he would purchase the property at a
foreclosure sale thereof to protect his inter
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cipal,44 and account to him for all profits and benefits gained thereby,45 although he
will be entitled to repayment of so much of the purchase-money as he has paid out
of his own funds,48 and to reimbursement for expenses necessarily incurred in the
protection or preservation of the property,47 and for useful improvements to the
extent to which they enhance the value of the property.48 The principal, how
ever, may permit the agent to hold the property thus purchased and claim from
him the value of the principal's interest in money.49 The above principles apply,
although the title asserted by the principal is insufficient, and that purchased by
the agent is paramount,50 and although the rights of the principal were about to
expire.51
(n) Acquisition of Tax Title. In accordance with the above rules an
agent in charge of his principal's lands for the purpose of paying taxes, etc., cannot
acquire a valid title to such lands by becoming a purchaser at a tax-sale thereof,52
ests, a prospective commission, does not
change this rule. Kimball v. Ranney, 122
Mich. 160, 80 N. W. 992, 40 L. R. A. 403.
44. Erwin v. Duplessis, 11 La. 543; Schedda
v. Sawyer, 21 Fed. Cas. No. 12,443, 4 McLean
181.
45. Dodge v. Black, 53 S. VV. 1039, 21 Ky.
L. Rep. 992 (must account for rents) ; Hob-
son r. Peake, 44 La. Ann. 383, 10 So. 762;
Schedda v. Sawyer, 21 Fed. Cas. No. 12,443.
4 McLean 181.
46. Indiana. — Ridenour v. Wherritt, 30
Ind. 485, holding that the principal cannot
take the benefit of the purchase without an
otter to pay the agent.
Iowa.— Continental L. Ins. Co. r. Perry, 65
Iowa 709, 22 N. W. 937, holding, however,
that an agent holding a tax certificate for
his principal cannot be allowed to take ami
hold a tax deed as against him, on account
of the negligence of the principal in reim
bursing him, unless the agent has made a
full and fair statement to his principal of
the account between them and the amount
necessary to reimburse him.
Louisiana. — Erwin v. Duplessis, 11 La.
543.
Xetc York.— Reed t\ Warner, 5 Paige 650,
holding, however, that where a debtor em
ploys an agent to effect a compromise with
his creditors, such agent cannot purchase a
debt against his principal for his own benefit;
and that, although the principal neglects to
reimburse the agent for the amount paid by
him in purchasing the debts of the principal,
such agent is entitled to hold the claims so
purchased only for the amount paid and a
reasonable compensation for his services.
Prnnsylvania. — Grant v. Seitsinger, 2
Penr. & W. 525, holding, however, that an
agent buying his principal's note at a dis
count is not entitled to charge full price in
settling.
See 40 Cent. Dig. tit. "Principal and
Agent," 141-143.
The agent may buy claims to protect the
principal, and in such case he acquires a right
to collect the note secured by the mortgage
which he buys and has discharged. Thus
where purchasers of land retained part of the
consideration to pay off liens reported by
their attorney, who subsequently, discovering
another lien, purchased the same with his
own money, such attorney was not estopped
by reason of his confidential relation to deny
payment of such claim by the money so re
tained, but was entitled to recover the same
in an action against the vendor. Flick r.
Stauffer, 97 Va. 049, 34 S. E. 476. So an
agent may purchase a lien upon the property
of his principal and enforce it for the pur
pose of securing the repayment of the pur-
chase-monev. Spring Garden f. Blight, 1
Phi la. (Pa.*) 553.
Right to reimbursement 6ee infra, III, B, 3.
47. Hobson p. Peake, 44 La. Ann. 383, 10
So. 7U2.
Right to reimbursement see infra, III, B, 3.
48. Hobson r. Peake, 44 La. Ann. 383, 10
So. 762.
Right to reimbursement see infra, III, B, 3.
49. Houston v. Farris, 93 Ala. 587, 11 So.
330.
50. Hardenbergh P. Bacon, 33 Cal. 356
(holding that it is enough that the principal
asserts a claim to or interest in the property,
without regard to the sufficiency of the
title); Lockhart i\ Rollins, 2 Ida". (Hasb.)
540, 21 Pac. 413; Dennis p. McCagg, 32 111.
429.
51. Gower t?- Andrew, 59 Cal. 119, 43 Am.
Rep. 242 (holding that an agent who in the
course of
'
his agency learns the value of a
lease which is about to expire and which
the principal seeks to renew will be com
pelled to transfer to his principal a lease on
the same propertv which he procures for
himself) ; Davis v. Hamlin, 108 111. 39, 48
Am. Rep. 541 (holding that where the con
fidential agent of a theater manager uses his
position to ascertain the profits of the busi
ness and secretly overbids his principal and
secures for himself a lease of the theater,
equity will regard the lease as taken for the
principal's benefit).
52. Arkansas.— Collins r. Rainey, 42 Ark.
531. But compare Pack p. Crawford, 29 Ark.
489, holding that the mere fact that a pur
chaser of land at a tax-sale was, during the
life of the deceased owner, his attorney in
some suits, does not cast on him the duty of
paying the taxes or redeeming the land, or
affect his right to purchase.
Florida. — McRae r. Preston, 54 FU. 190.
44 So. 946.
Illinois.— Gonzalia v. Bartelsman, 143 111.
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except where the agency has been first terminated.53 A title so acquired, how
ever, is voidable only, and the agent is entitled upon being compelled to give up
such title to receive from the principal the amount paid therefor,54 and reimburse
ment for expenditures necessary to protect the principal's interests in the land,
with interest thereon,55 except that the rule requiring reimbursement does not
apply where the agent is in receipt of rents from the property sufficient to pay
the taxes,59 nor in any case unless the agent by a proper showing places, the court
in a position that it may do complete equity by its decree.57
J. Acting For Both Parties. As a general rule an agent cannot act as such for
both parties to the same transaction in matters which involve the exercise of
discretion, where the interests of the parties are conflicting,58 unless he does so
634. 32 N. E. 532 ; Barton v. Moss, 32 111. 50;
Stanley v. McConnell, 64 III. App. 501.
Iowa.— Ellsworth r. Cordrey, 63 Iowa 675,
10 N. W. 211; Bowman v. Officer, 53 Iowa
640, 6 N. W. 28 [distinguishing Eckrote v.
Meyers, 41 Iowa 324].
Kansas.— Woodman «;. Davis, 32 Kan. 344.
4 Pac. 262; Fisher v. Krutz, 9 Kan. 501;
Krutz v. Fisher, 8 Kan. 90.
Kentucky. — Oldhams v. Jones, 5 B. Mon.
458; Page t;. Webb, 7 S. W. 308, 9 Ky. L.
Rep. 888.
Maine.— Matthews v. Light, 32 Me. 305.
Missouri. — Murdoch v. Milner, 84 Mo.
96.
Pennsylvania. — Huzzard r. Trego, 35 Pa.
St. 9; Myer's Appeal, 2 Pa. St. 463 (holding
that if the general agent of heirs purchases
the land of their ancestor from the vendee
at a tax-sale, instead of redeeming the land,
it inures to the benefit of the heirs) ;
Bartholemew t. Leech, 7 Watts 472.
South Dakota.— Bush v. Froelich, 14 S. D.
02, 84 X. W. 230.
West Yiriiinia.— Siers t>. Wiseman, 58
W. Va. 340, 52 8. E. 460; Curtis v. Borland,
35 W. Va. 124, 12 S. E. 1113 (holding that a
purchase of land at a delinquent sale by the
agent of the owner, in whom he had confided
and whose duty it was to purchase, in the
land for the owner, operates only as a pay
ment of the taxe3, and such purchaser ac
quires no rights, as against the owner of the
land, by neglecting his duty to the owner,
and buying the same for himself) ; Franks v.
Morris, 9 W. Va. 664.
Wisconsin.— Walworth Count}' Bank v.
Wis. 603, 75 N. W. 429 ; Fox v. Zimmermann,
77 Wis. 414, 46 N. W. 533, where he has
rents in his hands sufficient to pay the
taxes.
United States. — Curts ». Cisna, 6 Fed. Cas.
Xo. 3,507, 7 Biss. 200.
See 40 Cent. Dig. tit. " Principal and
Agent," | 144.
An agent of a mortgagee cannot in his own
name, or in the interest of his wife, under
mine the security taken, by a purchase of
the mortgaged property at tax-sale. Abrams
r. Wingo, (Kan. App. 1900) 59 Pac. G61.
Where an agent is to pay taxes on mortgaged
property for the mortgagee, and has money
of the fatter with which to do it, he cannot
acquire a tax title as asrninst the mortgagee.
Young r. Iowa Toilers' Protective Assoc., 106
Iowa 447. 76 X. W. 822.
An indirect sale through a third person is
subject to the same infirmity. Geisinger v.
Beyl, 80 Wis. 443, 50 X. W. 501.
The presumption is, where a person buys
at a tax-sale for himself and also acts in
some purchases as the agent of another, that
the purchases made in his own name and
upon which he takes the certificates are made
for himself, not for his principal. Smith v.
Stephenson, 45 Iowa 645. • >
53. Bemis v. Plato, 119 Iowa 127, 93N.W.
83; Bartholemew v. Leach, 7 Watts (Pa.)
472 (holding that an agent for unseated
lands cannot be a purchaser of them at a
tax-sale unless he previously and explicitly
renounces the agency) ; McMahon v. McGraw,
26 Wis. 614 (holding that an agent in re
spect to lands cannot acquire a tax title
thereto as against his principal, unless he
first distinctly notify the principal that
he renounces the agency) ; Fleming A*. Mc-
Xabb, 8 Ont. App. 056." And see infra, III,
A, 1, k.
54. Ellsworth v. Cordrey, 63 Iowa 675, 16
X. W. 211.
Bight of reimbursement see infra III, B, 3.
55. Dana r. Duluth Trust Co., 99 Wis. 663,
75 X. W. 429. • '• ,
Right of reimbursement see infra III, B, 3.
56. Dana i>,Duluth Trust •Co., 99 Wis. 663,
75 X. W. 429.
57. Dana r. Duluth Trust Co., 99 Wis. 663,
75 N. W. 429.
58. Colorado.— British America Assur. Co.
t. Cooper, 6 Colo. .App. 25, 40 Pac. 147.
Georgia.— Fitzsimmons v. Southern Ex'
press Co., 40 Ga. 330, 2 Am. Rep. 577.
Iowa.— Morey v. Laird, 108 Iowa 670, 77
X. W. 835, holding that an agent who acts
for two principals must exercise the utmost
good faith to each, and if he cannot do so he
should at once end the agency; . • ., ••
Louisiana. —Shepherd v. Lanfear, 5 La. 336,
25 Am. Dec. 181 (holding, however, that if
the same agent be appointed for two persons
whose interests clash he may choose to act
for one of them) ; Floranoe v. Adams, 2 Rob.
556, 38 Am. Dec. 220.
Massachusetts.— Walker t\ Osgood, 98
Mass. 318, 93 Am. Dec. 1G8.
Michigan.— Scribner r. Collar, 40 Mich.
375, 29 Am. Rep. 541; Moore v. Mandlebaum,
8 Mich. 433.
Mississippi. — Wildberger t". Hartford F.
Ins. Co., 72 Miss. 338, 17 So. 282, 48 Am. St.
Rep. 558, 28 L. R. A. 220.
Missouri. — Atlee v. Fink, 75 Mo. 100, 43
Am. Rt>p. 3S5; Winter v. Carey, 127 Mo. App.
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with the knowledge and consent of both; 49 and if he does so he is chargeable as
trustee for all the profits of the transaction,00 and is responsible to his principal
for a loss thereby incurred,61 and can recover no compensation from either party.65
The above rule applies notwithstanding the agent acts in good faith and no harm
comes to the principal objecting; 63 but it does not enable the agent to shield
himself from liability to his second principal by setting up his agency for the
first.64 In accordance with the above rule, one cannot act as agent for both
buyer and seller in the same transaction, since it is to the interest of the vendor
to secure the highest price and the purchaser to pay the least, and the agent
thereby puts himself into a conflicting position.65 But since the reason under
lying the rule is the fact of the agent being in a position in which he has a tendency
601. 108 S. W. 539; Carr v. Ubsdell 97 Mo.
App. 326, 71 S. W. 112; Robinson v. Jarvis,
25 Mo. App. 421.
New York.— Empire State Ins. Co. v.
American Cent. Ins. Co., 138 N. Y. 446, 34
N. E. 200 [affirming 64 Hun 485, 19 N. Y.
Suppl. 504] ; New York Cent. Ins. Co. v.
National Protection Ins. Co., 14 N. Y. 85;
Utica Ins. Co. v. Toledo Ins. Co., 17 Barb.
132 (holding that a person cannot act as the
agent of both parties in the making of a
contract, where he is invested with a discre
tion by each, and where each is entitled to
the benefit of his skill and judgment) ; Dun-
lop v. Richards, 2 E. D. Smith 181 ; Vander-
poel v. Kearns, 2 E. D. Smith 170.
Pennsylvania. — Kverhart v. Searle, 71 Pa.
St. 256.
Rhode Island.— Lvnch c. Fallon, 11 R. I.
811, 23 Am. Rep. 458.
Virginia. — Ferguson v. Gooch, 94 Va. 1, 26
S. E. 337, 40 L. R. A. 234.
Wisconsin. —'Dana v. Duluth Trust Co., 99
Farmers' L. & T. Co., 16 Wis. 629.
See 40 Cent. Dig. tit. "Principal and
Agent," § 146.
To be secretly in the service of one party,
while ostensibly acting solely for the opposite
party, is a fraud upon the latter, and a
breach of public morals which the law will
not permit. Ferguson r. Oooch, 94 Va. 1, 26
S. E. 337, 40 L. R. A. 234. And see infra,
1501 note 74.
59. Ramspeck v. Pattillo, 104 Ga. 772, 30
S. E. 962, 69 Am. St. Rep. 197, 42 L. R. A.
197 ; Mever v. Hanchett, 39 Wis. 419, 43 Wis.
246; and cases cited supra, note 58.
60. Smith v. Tyler, 57 Mo. App. 668.
If a pledgor makes the pledgee his agent
to sell the property pledged, and the pledgee
then becomes the agent of the purchaser, he
commits a fraud on the pledgor, and is bound
to pay him all that he received from the
purchaser for acting on his behalf. Hun-
saker v. Sturgis, 29 Cal. 142.
61. Hunsaker t>.Sturgis, 29 Cal. 142.
62. See infra, III. B. 2, d, (in).
63. Colorado.— British America Assur. Co.
v. Cooper, 6 Colo. App. 25, 40 Pac. 147, in
which it is pointed out that if an agent of
two adverse principals is honest, the utmost
he can do is to be impartial ; but impartiality
is exactly the qualification which is incon
sistent with agency; the agent is chosen to
be a partisan of his principal, not an im
partial arbitrator between him and someone
else.
Illinois.— Black V. Miller, 71 111. App. 342
[reversed on other grounds in 173 111. 489, 50
N. E. 1009].
Missouri. — Winter P. Carev, 127 Mo. App.
601, 106 S. W. 539; Harper v. Fidler, 105
Mo. App. 680, 78 8. W. 1034; Reese v. Garth,
36 Mo. App. 641; De Steiger v. Hollington,
17 Mo. App. 382.
New York.— Greenwood r. Spring, 54 Barb.
375.
~H'est Virginia.— Truslow r. Parkersburg
Bridge, etc., R. Co., 61 W. Va. 628, 57 S. E.
51.
64. Pungs v. American Brake-Beam Co,
200 111. 306, 65 N. E. 645 [affirming, 102 I1L
App. 76] ; Cottom v. Holliday, 59 111. 176.
65. Illinois.— Cottom v. Hollidav, 59 I1L
176.
Michigan.— Leathers v. Canfield, 117 Mich.
277, 75 N. W. 612, 45 L. R. A. 33; Moore c.
Mandlebaum, 8 Mich. 433.
Minnesota.— Webb v. Paxton, 36 Minn. 532,
32 N. W. 749, holding that where real estate
is placed in the hands of a person to sell as
agent for the owner, although the price and
terms of sale are fixed by the owner himself,
it is incompatible with the agent's duty to
his principal to accept employment as agent
also of the purchaser, which would render it
to his interest to sell only to one who would
give him such double employment to the ex
clusion of other personB.
Missouri. — Smith V, Tvler, 57 Mo. App.
668.
Neic York.— Cumberland Coal, etc., Co. r.
Sherman, 30 Barb. 553.
Pennsylvania. — Addison v. Wanamaker.
185 Pa. St 536, 39 Atl. 1111: Rice r. Davis.
136 Pa. St. 439, 20 Atl. 513, 20 Am. St Rep.
931; Everhart v. Searle, 71 Pa, St. 256;
Lightcap v. Nicola, 34 Pa. Super. Ct. 189;
Wireman's Estate, 7 Pa. Dist. 759.
Rhode Island.— Lvnch p. Fallon, 11 R. L
311. 23 Am. Rep. 458.
Wisconsin.— Shirland v. Monitor Iron
Works Co., 41 Wis. 162.
United States.— Kilbourn v. Sunderland.
130 U. S. 505. 9 S. Ct. 594, 32 L. ed. 1005
[affirming 3 Mackey (D. C.) 506]; Donovan
v. Campion. 85 Fed. 71. 29 C. C. A. 30.
An agent of the vendor may act as agent
of the vendee to accept delivery of the prop-
ertv sold. Colwell v. Kevstone Iron Co., 36
Mich. 51.
One who conducts a sale under a trust deed
as agent of the trustee may buy as agent of
the purchaser. Union Planters' Bank r. Ed
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to act in bad faith toward one or both of his principals,"8 there is no legal objection
to such double employment if both principals fully understand the situation and
consent thereto.67 However, the presumption is that inconsistent duties have been
assumed by the double agency,68 and it must appear that both principals are
fully informed of every fact material to their interests, and that they freely con
sent.69 An exception to the general rule exists, however, where the interests of
the two principals are not conflicting and loyalty by the agent to one of them is not
a breach of his duty to the other,70 as where the agent exercises no discretion in
the matter, but acts merely to bring the parties together, and they themselves
settle the terms of the agreement between them.71 Furthermore, the rule does
not disqualify one who is agent of one party for a certain purpose from acting as
agent for an adverse party for an entirely different purpose."
k. Dealings After Termination of Agency. The above rules as to good faith
and loyalty do not apply after the agency has been fully terminated. As a general
rule, after one has performed his office as agent or has in good faith severed his
relation as agent, he is free to take up negotiations for his own interest, and can
act adversely to his former principal as fully as any other person.73 Because of
cell, (Miss. 1903) 33 So. 409; Dunton v.
Sharpe, 70 Miss. 850, 12 So. 800.
66. Carr v. Ubsdell, 97 Mo. App. 326, 71
S. W. 112.
67. California.— Pauly v. Pauly, 107 Cal.
8, 40 Pac. 29, 48 Am. St. Rep. 98.
Georgia.— Kanispeck r. Patillo, 104 Ga.
772, 30 S. E. 902, 69 Am. St. Rep. 197, 42
L. R. A. 197; Croghan v. New York Under
writers' Agency, 53 Ga. 109; Fitzsimmons v.
Southern Express Co., 40 Ga. 330, 2 Am. Rep.
577.
Michigan.— Adams Min. Co. v. Senter, 26
Mich. 73.
Missouri.— Robinson r. Jarvis, 25 Mo. App.
421 ; De Steiger v. Hollington, 17 Mo. App.
38*2.
New York.— Joslin v. Cowee, 56 N. Y. 626.
Pennsylvania. — Patterson v. Van Loon, 186
Pa. St. 367, 40 Atl. 495.
68. Jones v. Draper, 26 Ohio Cir. Ct. 785.
69. Jones r. Draper, 26 Ohio Cir. Ct. 785 j
Marshall v. Reed, 32 Pa. Super. Ct. 60, hold
ing that where one acts in a dual capacity
as agent for two separate employers, nothing
less than clear proof of consent of both em
ployers, not merely to double service but to
the double compensation, will suffice to val
idate an express contract with the second
employer.
70. Georgia.— Todd v. German - American
Ins. Co., 2 Ga. App. 7S9, 59 S. E. 94.
Massachusetts.—'Smith t. Moore, 134 Mass.
405.
Missouri. — Stone v. Slattery, 71 Mo. App.
442; Casey i>. Donovan, 65 Mo. App. 521.
Ohio.— Nolte v. Hulbert, 37 Ohio St. 445.
Vermont. — Williams v. Baldwin, 7 Vt.
503.
Wisconsin. — Herman v. Martineau, 1 Wis.
151, 60 Am. Dec. 308.
71. Indiana. — Alexander r. Northwestern
Christian University, 57 Ind. 466.
Massachusetts.— Rupp v. Sampson, 16
Gray 398, 77 Am. Dec. 410; Bavley v. Bry
ant," 24 Pick. 198.
Michigan. — Rannev r. Donovan, 78 Mich.
318. 44 N. W. 276; Scribner v. Collar, 40
Mich. 375, 29 Am. Rep. 641.
New York.— Siegal r. Gould, 7 Laos.
177.
Texas. — Blair v. Baird, 43 Tex. Civ. App.
134, 94 S. W. 116.
Wisconsin.—Barry v. Schmidt, 57 Wis. 172,
15 N. W. 24, 46 Am. Rep. 35; Herman V. Mar
tineau, 1 Wis. 151, 60 Am. Dec. 308.
Canada. — White v. Currv, 39 U. C. Q. B.
569.
72. Hinckley p. Arey, 27 Me. 362 (holding
that while, in making a composition of a debt,
the same man cannot be the agent of both
parties, yet when the composition is agreed
upon by the agent of the debtor with the
creditor, such agent can act as agent for the
creditor for another and a distinct purpose,
viz., to receive from the debtor the sum
agreed upon) ; Stoddert v. Port Tobacco Par
ish, 2 Gill & J. (Md.) 227; Natchez Ins. Co.
v. Stanton, 2 Sm. & M. (Miss.) 340, 41 Am.
Dec. 692 (holding that the master and crew
of a boat before a loss occurs are agents of
the owners of the cargo, but after a loss they
are agents of the insurers of the cargo) ;
Williams v. Baldwin, 7 Vt. 502.
73. Alabama.—Mckinley v. Irvine, 13 Ala.
681.
Illinois.— Bucher v. Bucher, 86 111. 377;
Walker v. Carrington, 74 111. 446; New
Era Gas Fuel Appliance Co. *?. Shannon, 44
111. App. 477, in which the agent's right is
said to justify him in carrying with him into
a new employment all the skill and knowl
edge acquired in previous engagements, and
nothing but an express contract will debar
him from so doing, and then only under the
strict rules established to protect trad.?
secrets.
Indiana.— Fountain Coal Co. v. Phelps, 95
Ind. 271.
Iowa.— Ratlike v. Tyler, 136 Iowa 284, 111
N. W. 43fi (holding that where an agent pur
chased land from his principal, and made a
payment thereon, and the next day sold the
land at a substantial advance, he is not liable
to account for the principal for the profit
realized, as the agency was terminated by
the sale to the agent ) ; Collar v. Ford, 45
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the previous trust relations, however, equity will subject such transactions to a
rigorous examination to see that the former agent did not abuse his position of
trust and influence, or in any way fail in his attitude as agent during the agency ; 71
and an agent cannot terminate the agency in order to take advantage of his prin
cipal's condition or of information resulting from his agency."
1. Duty to Notify Principal of Material Facts.76 Loyalty to his principal's
interests also requires that an agent should make known to his principal every
material fact concerning the subject-matter of his agency that comes to his knowl
edge or is in his memory in the course of his agency; 77 and if he fails to do so he
Towa 331 (holding that an agent employed to
sell lands may abandon his character of
agent and negotiate directly for the purchase
of the property himself, and in such case he
is not bound to disclose the value thereof
and pay full value therefor to his former
principal).
Maryland. — Schwartze v. Yearly, 31 Md.
270; Peters v. Speights, 4 Md. Cli. 375.
Massachusetts.- — O'Reily v. Bevington, 155
Mass. 72, 29 N. E. 54.
Michigan.— Lamb Knit-Goods Co. v. Lamb,
119 Mich. 568, 78 N. W. 646, holding that an
agent who has done his full duty in making
a purchase for his principal at the lowest
possible price cannot be required to deliver to
the principal property received from the
seller after the termination of the agency.
Missouri. — Dennison v. Aldrich, 114 Mo.
App. 700, 91 S. W. 1024.
South Carolina.— Foster v. Calhoun, Dud
ley 75.
Texas. — Pridgen v. Adkins, 25 Tex. 388.
United States. —Robertson v. Chapman, 152
U.S. 673. 14 S. Ct. 741, 38 L. ed. 592 ; Havana
City R. Co. P. Ceballos, 131 Fed. 381 [a/firmed
in 139 Fed. 538, 71 C. C. A. 326] ; Proctor,
etc., Co. v. Mahin, 93 Fed. 875 (holding that
an agent who lias ceased to represent his
principal and gone into the same line of
business for himself may lawfully solicit the
future business of his former principal's cus
tomers) : Denver First Nat. Bank v. Bissell,
4 Fed. 694, 2 McCrarv 73; Walker v. Derby,
29 Fed. Cas. No. 17,068, 5 Biss. 134 (holding
that the agency of a real estate agent and
his duty to his principal cease upon delivery
of the title papers and payment for the prop
erty, and thereafter he may deal with the
property as any other person; and the agency
is not continued by the fact that notes for
the unpaid price and a mortgage securing
the same were left with the agent in escrow
to await the delivery of a quitclaim deed
from a third person which the vendor was to
furnish ) .
England.— Reuter's Telegram Co. v. By
ron, 43 L. J. Ch. 601 ; Shaw v. Davis, 3 L. T.
Rep. N. S. 135, holding that, although it w*s
questionable conduct, the law did not forbid
an agent to purchase a house for which his
principal had been negotiating the very day
the principal ceased his effort. See Niehol v.
Martyn, 2 Esp. 732. 5 Rev. Rep. 770, holding
that a servant, while in his master's service,
may solicit business from his customers for
himself when his services are at an end and
he sets up on his own account, provided the
orders he takes at. the time are for his
master.
Canada. — Fleming v. McNabb, 8 Ont. App.
656.
See 40 Cent. Dig. tit. "Principal and
Agent," jj 145. And see supra III, A, 1, e.
g, i. (n).
While good faith requires a fiduciary to
serve alone the interest of his correlate, as in
the case of principal and agent, in the subject
of the employment, the termination of such
interest ends all duty and leaves him free to
serve himself or others, provided he has done
nothing during the continuance of such in
terest to lay a foundation for future advan
tage to himself at the expense of his prin
cipal's rights. Dennison r. Aldrich, 114 Mo.
App. 700, 91 S. W. 1024.
7*4. Teakle v. Bailev, 23 Fed. Cas. No.
13,811, 2 Brock. 43; Lamb v. Evans, [1893]
1 Ch. 218, 62 L. J. Ch. 404, 68 L. T. Rep.
N. S. 131, 2 Reports 189, 41 Wklv. Rep. 405:
Loog v. Bean, 26 Ch. D. 306, 48 j. P. 708, 53
L. J. Ch. 1128, 51 L. T. Rep. N. S. 442, 32
Wkly. Rep. 994, denying on agent's right
after his discharge to receive and use in
formation contained in a letter addressed to
him about his principal's business. See Den
nison v. Aldrich, 114 Mo. App. 700. 91 S. W.
1024.
75. Means v. Ross, 106 La. 175, 30 So. 300
(holding that, although the principals had
failed, the agents could not terminate tlse
agency and become the employees of a third
person to the contract between them and
their principals); Dennison f. Aldrich, 114
Mo. App. 700, 91 S. W. 1024; Blount v. Robe
son, 56 N. C. 73.
76. Notice to agent as notice to principal
see infra, III, E, 4.
77. Maine.—Comings r. Stuart, 22 Me. 110.
Minnesota.— Snell V. Goodlander, 90 Minn.
533. 97 N. W. 421; Hegcnmver t>.Marks, 37
Minn. 6. 32 N. W. 785, 5 Am. St. Rep. 808.
yebraska.— Pringle v. Modern Woodmen
of America, 76 Nebr. 384. 107 N. W. 756, 113
N. W. 231 ; Modern Woodmen of America r.
Colman, 88 Nebr. 660, 94 N. W. 814, 96 N. W.
154; Jansen V. Williams, 36 Nebr. 869, 55
N. W. 279, 20 L. R. A. 207.
New York.— Edmonstone i\ Hartshorn, 19
N. Y. 9.
Pennsylvania. — Clark r. Wheeling Bank.
17 Pa. St. 322; Devall v. Burbridge. 4 Watt?
& S. 305; Moore V. Thompson, 9 Phila. 164.
West Virginia. —Dorr r. Camden. 55 W. Ya.
226, 46 S. E. 1014, 65 L. R. A. 348, holding
that neither agents nor subagents can with
hold from the principal information acquired
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is liable in damages to his principal for any injury incurred or loss suffered in con
sequence of such failure,78 although it has been held that by so doing the agent
makes the obligation or claim his own on which he is liable to the principal as the
third person would have been.79
2. Duty To Obey — a. In General. It is the duty of an agent whose authority
is limited by instructions to adhere faithfully thereto,80 regardless of his own
opinion as to their propriety or expediency,81 and if he exceeds, violates, or neglects
such instructions he will be liable to the principal for any loss or damage resulting
therefrom.82 In so far as the agent is invested with discretionary powers he is
by them in the exercise of such agenoy and
use the same to extort an increased com
pensation, or to coerce the principal into a
contract he would not enter into on full ex
amination.
Canada. — Machar v. Vandewater, 26 Grant
Ch. (U. C.) 83, distinguishing between the
disclosure necessary by a vendor in selling
his own stock, and that required of the same
person when he becomes agent of the vendee
to procure shares from others.
See 40 Cent. Dig. tit. " Principal and
Agent," § 79.
Failure to notify principal evidence of
fraud.— The failure of an agent for plaintiff
in an exchange of land with M, wherein
plaintiff assumed a mortgage on M's land
securing a note indorsed by the agent, to in
form plaintiff that he was indorser on the
note, while evidence of fraud in connection
with other matters, does not as matter of law
establish it. Beatty v. Bulger, 28 Tex. Civ.
App. 117, 66 S. W. 893.
78. Norris v. Tavloe, 49 111. 17, 95 Am.
Dec. 568; Clark v. Wheeling Bank, 17 Pa. St.
322; Devall c. Burbridge, 4 Watts & S. (Pa.)
305; Arrott v. Brown, 6 Whart. (Pa.) 9
[affirming 1 Miles 137], 6 Watts & S. 402;
Moore v. Thompson, 9 Phila. (Pa.) 164;
Rogers v. Bradford, 1 Pinn. (Wis.) 418.
The measure of damages for an agent fail
ing to keep his principal informed of all ma
terial facts is to be proportioned to the
actual loss sustained by the principal. Arrott
r. Brown, 6 Whart. (Pa.) 9 [affirming 1
Miles 137], 6 Watts & S. 402.
79. Harvey v. Turner, 4 Rawle (Pa.) 223,
holding that an agent selling goods of his
principal on credit, taking a note, giving his
principal notice of the sale, and crediting him
with the amount, renders himself responsible
for the whole amount of the debt by omitting
to give his principal notice of the non-pay
ment of the note at maturity; and the prin
cipal need not prove that he has sustained
any damage therebv. See Arrott r. Brown,
6 Whart. (Pa.) 9 [affirming 1 Miles 137], 6
Watts & S. 402, holding that where an agent
by his information transmitted induced the
principal to rely upon an outstanding claim,
whereby loss is suffered, the agent adopts the
claim as his own.
80. Georgia.— Hardeman v. Ford, 12 Ga.
205.
Illinois.— Dazev v. Eoleau, 111 111. App.
367.
Massachusetts.— Whitney r. Merchants'
Union Express Co., 104 Mass. 152, 6 Am.
Rep. 207.
Missouri. — Rechtscherd v. St. Louis Ac
commodation Bank, 47 Mo. 181; Switzer v.
Connett, 11 Mo. 88; Marshall v. Ferguson,
94 Mo. App. 175, 67 S. W. 935.
A'cuj York.— Minneapolis Trust Co. v.
Mather, 181 N. Y. 205, 73 N. E. 987 [re
versing 90 X. Y. App. Div. 361, 85 N. Y.
Suppl. 510]; Stone v. Hays, 3 Den. 57-5
[affirming 7 Hill 128].
Pennsylvania. — Wilson v. Wilson, 26 Pa.
St. 393.'
Tennessee. — Walker v. Walker, 5 Heisk.
425.
Virginia. — Howatt v. Davis, 5 Munf. 34, 7
Am. Dec. 681.
"Wisconsin. — Hall D. gtorrs, 7 Wis. 253.
United States.— Brown v. McGran, 14 Pet.
479, 10 L. ed. 550; Courcier v. Ritter, 6 Fed.
Cas. No. 3,282, 4 Wash. 549.
England.— Smart v. Sandars, 3 C. B. 380,
10 Jiir. 841, 16 L. J. C. P. 39, 54 E. C. L.
380.
See 40 Cent. Dig. tit. " Principal and
Agent," § 91 et sea.
The only exceptions to this rule are said to
be cases of extreme necessity arising from an
unforeseen emergency, where performance be
comes impossible and where the instructions
would require a breach of law or morals.
Rechtscherd V. St. Louis Accommodation
Bank, 47 Mo. 181 ; Wilson v. Wilson, 26 Pa.
St. 383. See infra, III, A, 2, d.
Instructions need not be in the form of a
command in order to make it the duty of the
agent to obey, but the expression of a wish
or request may be sufficient as an order or
command. British-American Ins. Co. v. Wil
son, 77 Conn. 559, 60 Atl. 293; Wilson t).
Wilson, 26 Pa. St. 393; Brown v. McGran, 14
Pet. (TJ. S.) 479, 10 L. ed. 550.
81. Coker v. Ropes, 125 Mass. 577.
82. Alabama.—Adams v. Robinson, 65 Ala.
586.
Connecticut.— British-American Ins. Co. v.
Wilson, 77 Conn. 559, 60 Atl. 293.
Florida. —-Oxford Lake Line v. Pensacola
First Nat. Bank, (1898) 24 So. 480.
Georgia.— Hardeman v. . Ford, 12 Ga.
205.
Illinois.— Dazey «. Roleau, 111 111. App.
367.
Indiana.—Welsh p. Brown, 8 Ind. App. 421,
35 N. E. 921.
Louisiana. — Keane r. Branden, 12 La. Ann.
20; Lowe V. Bell, 6 La. Ann. 28; Vigers f.
Kilshaw, 13 La. 438; Pussano P. Acosta, 4
La. 26, 23 Am. Dec. 470; Madeira v. Towns-
ley. 12 Mart. 84.
Massachusetts.— Whitney r. Merchant's
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only required to act according to the best of his judgment for the interest of his
principal, and in the absence of negligence or bad faith he will not be liable; 81
but if the instructions are direct and positive the agent has no discretion," and
his motives in departing therefrom are not material,85 and it will not affect hia
liability that he did so in good faith for what he believed to be the advantage of
the principal.88 The liability of the agent arises from an omission to perform as
Union Express Co., 104 Mass. 152, 6 Am.
Rep. 207.
Minnesota.— Lake City Flouring- Mill Co.
V. McVean, 32 Minn. 301, 20 N. W. 233.
Missouri. — Butts ('. PhelpB, 79 Mo. 302;
Rechtscherd v. St. Louis Accommodation
Bank, 47 Mo. 181; Switzer f. Connett, 11
Mo. 88; Marshall v. Ferguson, 94 Mo. App.
175, 67 S. W. 035.
Nebraska.—Northern Assur. Co. v. Borgelt,
67 Nebr. 282, 93 K. W. 226; L'nland v. Mc-
Cormack Harvesting Mach. Co., 54 Nebr. 364,
74 N. W. 629; McCormick Harvesting Mach.
Co. v. Carpenter, 1 Nebr. (Unoff.) 273, 95
N. W. 617.
New York.— Minneapolis Trust Co. v.
Mather, 181 N. Y. 205, 73 N. E. 987 Ire-
versing 90 N. Y. App. Div. 361, 85 N. Y.
Suppl. 510] ; Harrison v. Glover, 72 N. Y.
451 [reversing 9 Hup 196, 4 Hun 121] ; Scott
V. Rogers, 31 N. Y. 676; Blot p. Boiceau, 3
N. Y. 78, 51 Am. Dec. 345'; Bruce V. Daven
port, 36 Barb. 349 [reversed on other grounds
in 1 Abb. Dec. 233, 2 Keyes 472; 3 Transcr.
App. 82, 5 Abb. Pr. N. S. 185] ; Clarke v.
Meigs, 10 Bosw. 337 ; Stone p. Hayes, 3 Den.
575 [a/firming 7 Hill 128] ; Foster v. Preston,
8 Cow. 198; Leverick v. Meigs, 1 Cow. 645;
Rundle p. Moore, 3 Johns. Cas. 36. '
Pennsylvania. — Paul v. Grimm, 183 Pa. St.
330, 38 Atl. 1006; Wilson t>.Wilson, 26 Pa.
St. 393 ; Eicholz v. Fox, 12 Phila. 382.
South Carolina. — Holmes v. Misroon, 1
Treadw. 21.
Tennessee. — Walker v. Walker, 5 Heisk.
425.
Texas. —Kerr v. Cotton, 23 Tex. 411 ; Urqu-
hart v. Saner, (Civ. App. 1906) 94 S. W. 902,
96 S. W. 939.
Virginia. — Howatt v. Davis, 5 Munf. 34, 7
Am. Dec. 681.
Wisconsin.— Hall v. Storrs, 7 Wis. 253.
United States. — Bowerman v. Rogers, 125
U. S. 585, 8 S. Ct. 986, 31 L. ed. 815 ; Scan-
Ian r. Hodges. 52 Fed. 354, 3 C. C. A. 113;
Courcier p. Ritter, 6 Fed. Cas. No. 3,282, 4
Wash. 549; Short P. Skipwith, 22 Fed. Cas.
No. 12.809, 1 Brock. 104; Walker v. Smith,
28 Fed. Cas. No. 17,086, 4 Dall. (Pa.) 389,
1 L. ed. 878. 1 Wash. 152.
England.— Michael v. Hart, [1901] 2 K. B.
867, 70 L. J. K. B. 1000, 85 L. T. Rep. N.
S. 548, 17 L. T. R. 761, 50 Wkly. Rep. 154;
Pape i'. Wcstacott, [1894] 1 Q. B. 272, 63
L. J. Q. B. 222, 70 L. T. Rep. N. S. 18, 9 Re
ports 55, 42 Wkly. Rep. 131 ; Lilley v. Dou-
bleday, 7 Q. B. D. 510, 40 J. P. 708, 51 L. J.
Q. B. 310, 44 L. T. Rep. N. S. 814; Smart
p. Sanders. 3 P. B. 380. 16 L. J. C. P. 39, 10
Jur. 841; Corlett t'. Gordon, 3 Campb. 472,
14 Rev. Rep. 813.
Canada. —Sutherland v. Cox, 8 Can. L. T.
35 ; Holmes v. Thompson, 38 U. C. Q. B. 292.
See 40 Cent. Dig. tit. " Principal and
Agent," § 95.
Where a principal places money in the
hands of an agent to pay a debt when or
dered, it remains in the hands of the agent
subject to the orders of the principal, and if
he refuses to obey such orders he becomes
liable to an action for the amount remain
ing in his hands (Henry County v. Allen,
50 Mo. 231); and if a principal gives an
agent money to invest in certain goods and
he invests it in an unauthorized manner,
the principal may sue for and recover the
amount placed in his hands (Safford p. Kins
ley, 40 Vt. 506).
An agent to sell who is instructed not to
sell for less than a certain price will be
liable for the full amount so fixed if he sells
for a less price. Reynolds p. Rogers, 63 Mo.
17; Guy r. Oakley, 13 Johns. (N. Y.) 332.
83. Alabama.— McLaughlin v. Simpson, 3
Stew. & P. 85.
Connecticut. — Judson v. Sturges, 5 Dav
556.
Georgia. — Brown v. Clayton, 12 Ga. 564.
Michigan. —Kaempfer p. Lindsay, 121 Mich.
425, 80 N. W. 107.
South Carolina. — Willson v. Imperial Fer
tilizer Co., 67 S. C. 467, 46 S. E. 279; Nixon
v. Bogin, 26 S. C. 611, 2 S. E. 302.
England.— Pariente f. Lubbock, 20 Beav.
588, 52 Eng. Reprint 731 [affirmed in 8 De G.
M. & G. 15, 57 Eng. Ch. 5, 44 Eng. Reprint
290]; Bromley v. Coxwell, 2 B. 4 P. 438, 5
Rev. Rep. 648.
Canada. — Markle v. Thomas, 13 U. C. Q. B.
321.
Alternative acts.— Where an agent is ap
pointed to do one of several acts in the alter
native, and in his opinion it is impossible to
perform the first, he may then perform the
secondary act (Gordon P. Buchanan. 5 Yerg.
(Tenn.) 71) ; but where there is an impera
tive order to purchase goods of one of two
different descriptions and the only discretion
of the agent is as to their selection, he will
be liable if he does not purchase either
(Heinemann P. Heard, 50 N. Y. 27 [reversing
58 Barb. 524] ) .
Liability for negligence see infra, III, A, S.
84. Courcier r. Ritter, 6 Fed. Cas. No.
3,282, 4 Wash. 549.
85. Switzer v. Connett, 11 Mo. 88; Walker
p. Walker, 5 Heisk. (Tenn.) 425: Courcier r.
Ritter, 6 Fed. Cas. No. 3.282, 4 Wash. 549.
Fraud on the part of the agent is not neces
sary in order to charge him with liability for
a failure to obey instructions. Heinemann r.
Heard, 50 N. "Y. 27 [reversing 58 Barb.
524].
86. Oxford Lake Line v. Pensacola First
Nat. Bank, 40 Fla. 349, 24 So. 480; Harde
man v. Ford, 12 Ga. 205; Dazey v. Rolean,
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well as from a positive departure from instructions,87 but he will not be liable if
his performance was contingent upon the fulfilment of certain conditions c.i the
part of the principal which the latter failed to perform.88 If the agency is gra
tuitous the agent will not be liable for a non-feasance if he never entered upon the
service expected of him; 89 but if he does undertake the service he must perform
it according to the principal's instructions and will be liable for a failure to do so.90
Deviations from instructions cannot be justified on the ground that they were not
material if the principal in giving the instructions regarded them as material; 91
and if there is a clear violation of instructions the principal has a right of action
and is entitled to at least nominal damages.92 Where actual damages have been
sustained the measure of damages is compensation for the loss actually sustained
by the principal from the agent's violation of instructions,93 and exemplary dam
ages should not be awarded." A violation of instructions will defeat the agent's
right to recover commissions 95 or losses which he may himself have sustained in
the transaction in question,96 and also constitutes a breach of contract for which
he may be discharged from his employment by the principal. 37
b. Disobedience as a Conversion. The most usual remedies of a principal
against his agent for a violation of instructions are an action of assumpsit and an
action on the case;98 but the instructions of the principal may be violated in
such a manner as to amount to a conversion,99 and authorize an action of
111 111.App. 367; Switzer v. Connett, 11 Mo.
88.
87. Magnolia Metal Co. v. Sterlingworth
Railway-Supply Co., 33 X. Y. App. Div. 633,
53 X. Y. Suppl. 490.
88. Rice v. Montgomery, 20 Fed. Caa. Xo.
11,753, 4 Bias. 75.
89. Thorne r. Deas, 4 Johns. (X. Y.) 84.
See also Marshall r. Ferguson, 94' Mo. App.
175, 67 S. W. 935.
90. Louisiana.- — Passano v. Acosta, 4 La.
26, 23 Am. Dee. 470.
Maryland. — Williams v. Higgins, 30 Md.
404.
Missouri. — Marshall v. Ferguson, 94 Mo.
App. 175, 67 S. W. 935.
Pennsylvania. — Opie v. Serrill, 6 Watts
6 S. 264.
United States.— Walker v. Smith, 28 Fed.
Cas. Xo. 17,086, 4 Dall. (Pa.) 389, 1 L. ed.
878. 1 Wash. 152.
Relinquishing a commission to which an
agent would have been entitled will not re
lease him from liability for a loss caused by
a violation of instructions. Walker v. Smith,
28 Fed. Cas. Xo. 17,086, 4 Dall. (Pa.) 389, 1
L. ed. 878, 1 Wash. 152.
91. Wilson v. Wilson, 26 Pa. St. 393.
If an agent undertakes to judge that he
may innocently depart from the instructions
of his principal, and that the variation would
not be material, he does so at his peril. Park-
ist v. Alexander, 1 Johns. Cli. (X. Y.) 394.
92. Adams r. Robinson, 65 Ala. 586;
Marshall v. Ferguson, 94 Mo. App. 175, 67
S. W. 935.
93. Rvder r. Thaver, 3 La. Ann. 149;
George r. McXeill, 7" La. 124, 26 Am. Dec.
498; Birdsell Mfg. Co. v. Brown, 96 Mich.
213, 55 X. W. 801; Minneapolis Trust Co. r.
Mather, 181 X. Y. 205, 73 X. E. 987 {revert
ing 90 X. Y. App. Div. 361, 85 X. Y. Suppl.
510]; Hope r. Lawrence, 50 Barb. (X. Y.)
258; Bell v. Cunningham, 3 Pet. (U. S.) 69,
7 L. ed. 606.
94. Ryder v. Thaver, 3 La. Ann. 149;
Bell v. Cunningham, 3 Pet. (U. S.) 69, 7
L. ed. 606.
95. See infra, III, B, 2.
96. See infra, III. B, 3.
97. See supra, L G, 1, b, (II).
98. McMorris tv Simpson, 21 Wend. (X. Y.I
610.
99. Kansas.— Guernsey v. Davis, 67 Kan.
378, 73 Pac. 101.
Minnesota.— Chase v. Baskerville, 93 Minn.
402, 101 X. W. 950.
Missouri. — Marshall v. Ferguson, 94 Mo.
App. 175, 67 S. W. 935.
A7eio York.— Comlev v. Dazian, 114 X. Y.
161, 21 N. E. 135; Laverty v. Snethen, 68
X. Y. 522, 23 Am. Rep. 184.
England.— Syeds V. Hay, 4 T. R. 260, 2
Rev. Rep. 377; Tickel 0. Short, 2 Ves. Sr.
239, 28 Eng. Reprint 154.
See 40 Cent. Dig. tit. "Principal and
Agent," § 148.
violations constituting a conversion. —An
agent is liable for a conversion where he is
intrusted with property to sell at a price to
be approved by his principal, and he sella
without such approval (Comley v. Dazian,
114 X. Y. 161, 21 X. E. 135); where he is
instructed to sell goods at a certain price on
a certain day and if not so sold to ship them
to a certain place, and he sells them upon
the following day (Scott v. Rogers, 31 X. Y.
670) ; where, on being authorized to nego
tiate a note, he is instructed not to part with
the note until he gets the money, and he de
livers the note to a third person, and such
person discounts it and appropriates the pro
ceeds (Laverty v. Snethen, 68 X. Y. 522. 23
Am. Rep. 184); where the owner of goods
on a vessel instructs the captain not to land
them on the wharf against which the vessel
is moored, and the captain disobeys the or
der and delivers the goods into the posses
sion of the wharfinger (Syeds v. Hay, 4 T. R.
260, 2 Rev. Rep. 377) ; of where an agent is
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trover.1 A wrongful or fraudulent intent on the part of the agent is not a necessary
element of a conversion,2 but it is sufficient if the principal has been deprived of his
property by the act of the agent in assuming an unauthorized dominion and control
over it.3 It is not, however, every violation of instructions through which a loss
occurs entitling the principal to damages which will amount to a conversion,* but
ordinarily there must be an entire departure from his authority; 5 and if the agent
has done what he was authorized to do but merely violated some instruction, such
as in regard to the terms of sale or manner of disposing of the proceeds, it will
not amount to a conversion.6 The distinction between the two classes of cases is
technical and in some cases difficult to determine, but it exists,7 and is important
as it affects the nature of the remedy and the measure of the recovery.8 In cases
of violation of instructions not amounting to a conversion, the proper remedy is
not trover but an action on the case,9 and the measure of damages is the loss
actually sustained by reason of the agent's misconduct.10
e. Where Instructions Are Ambiguous.11 If the instructions of a principal to
his agent are ambiguous or capable of different constructions, the agent is not
chargeable with disobedience or its consequences in case he makes an honest mis
take and adopts a construction different from that intended by the principal,12
and in such cases the loss if any must fall upon the principal rather than the
given a horse with instructions to sell it, and
he exchanges it for another horse (Ainsworth
v. Parti llo, 13 Ala. 460).
1. Chase o. Baskerville, 93 Minn. 402, 101
N. W. 950; Lavertv V. Snethen, 68 X. Y. 522,
23 Am. Rep. 184; Syeds v. Hay, 4 T. R. 260, 2
Rev. Rep. 377.
2. Marshall v. Ferguson, 94 Mo. App. 175,
67 S. YV. 935; Laverty r. Snethen, 68 N. Y.
522, 23 Am. Rep. 184.
3. Chase v. Baskerville, 93 Minn. 402, 101
N. W. 950; Lavertv v. Snethen, 68 N. Y. 522,
23 Am. Rep. 184.
4. Knapp v. Sioux Falls Nat. Bank, 5
Dak. 378, 40 N. W. 587; Minneapolis Trust
Co. v. Mather, 181 X. Y. 205, 73 N. E. 987
[reversing 90 N. Y. App. Div. 361. 85 X. Y.
Suppl. 510] ; Wolfe v. Brouwcr, 5 Rob. (X. Y.)
601; McMorris v. Simpson. 21 Wend. (N. Y.)
610; Sarjeant v. Blunt, 10 Johns. (N.Y.) 74;
Cairnes v. Bleecher, 12 Johns. (N. Y.) 300;
Palmer v. .Tannain, 2 M. & W. 282; Dufresne
v. Hutchinson, 3 Taunt. 117.
Violations not amounting to conversion. —
An agent authorized to sell goods is not
guilty of a conversion because he sella them
at a price less than that stipulated by the
principal (Moore r. McKibbin, 33 Barb.
(X. Y.) 246; Sarjeant r. Blunt, 16 Johns.
(X. Y. ) 74; Dufresne v. Hutchinson, 3 Taunt.
117) ; nor is an agent who is given a bill of
exchange with instructions to have it dis
counted and apply the proceeds in a particular
way, where he has it discounted as authorized
but misapplies a portion of the proceeds
(Palmer v. Jarmain, 2 M. & W. 282); and
where an agent was authorized to deliver
goods only upon receiving sufficient security,
and they were delivered upon an inadequate
security, it was held that the agent was not
liable for a conversion as the sufficiency of
the security was a matter resting within his
judgment (Cairnes p. Bleecher, 12 Johns.
(N. Y.) 300).
5. McMorris r. Simpson, 21 Wend. (X. Y.)
610.
6. Minneapolis Trust Co. V. Mather. 181
X. Y. 205, 73 N. E. 987 [reversing 90 N. Y".
App. Div. 361, 85 X. Y. Suppl. 510] ; Moore
f. McKibbin, 33 Barb. (N. Y.) 246; Palmer
v. Jarmain, 2 M. & W. 282.
7. Minneapolis Trust Co. p. Mather, 181
X. Y. 205, 73 N. E. 987 [reversing 90 N. Y.
App. Div. 361, 85 X. Y. Suppl. 510; Lavertv
v. Snethen, 68 N. Y. 522, 23 Am. Rep. 184.
The result of the authorities has been said
to be that if the agent parts with the prop
erty in a way or for a purpose not authorized
he is liable for a conversion, but if he parts
with it in accordance with his authority, al
though at a less price, or misapplies the pro
ceeds or takes an inadequate security, he is
not liable for a conversion of the property
but only in an action on the case for miscon
duct. -Laver,ty V. Snethen, 68 X. Y. 522, 23
Am. Rep. 184."
8. Minneapolis Trust Co. r. Mather. 181
N. Y. 205, 73 N. E. 987 [reversing 90 X. Y.
App. Div. 361, 85 X. Y. Suppl. 510].
9. Sarjeant v. Blunt, 16 Johns. (X. Y.)
74; Cairne3 v. Bleecher, 12 Johns. (X. Y.)
300; Dufresne r. Hutchinson, 3 Taunt. 117.
10. Minneapolis Trust Co. v. Mather. 181
X. Y. 205, 73 X. E. 987 [reversing 90 X. Y.
App. Div. 361, 85 X. Y. Suppl. 510].
11. Construction of letters or powers of
attorney see supra, II, B, 2.
12. Iowa,— Minnesota Linseed Oil Co. v.
Montague, 65 Iowa 67, 21 X. W. 184.
Nebraska. — Faisken v. Falls Citv State
Bank, 71 Xebr. 29, 98 X. W. 425.
North Carolina. — Bessent r. Harris, 63
X. C. 542.
North Dakota.—Anderson v. Grand Forks
First Xat. Bank, 4 X. D. 182, 59 X. W. 1029.
South Carolina. — Holmes t. Misroon, 1
Treadw. 21.
Vermont.— Pickett r. Pearsons, 17 Vt. 470.
United States.— Courcicr r. Ritter, 6 Fed.
Cas. Xo. 3.282, 4 Wash. 549.
Enqland — Boden v. French, 10 C. B. 886,
70 E. C. L. 886.
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agent; 13 but the agent is not under such circumstances at liberty to disregard
the instructions entirely and substitute therefor his own judgment, but must
follow one of the interpretations reasonably derivable from the terms of the
instructions.14
d. Cases of Emergency. In cases of necessity arising from a sudden emergency
the conditions may be such as not only to justify but to require a deviation by the
agent from his previous instructions,15 or from the customs and usages of the
particular agency.10 In such case if the agent does what he deems best for the
interests of the principal in the exercise of a sound discretion he will not be liable,17
although it may subsequently appear that a course different from that adopted
would have been more to the advantage of the principal.18 Ordinarily where
unforeseen conditions arise the agent should notify the principal and procure
additional instructions,19 and the agent so acting in good faith will not be liable
in case a loss is occasioned by the delay; 20but in the case of a sudden emergency
the agent may and should do whatever he deems best in the exercise of a sound
discretion.21 The agent is not, however, justified in deviating further from his
instructions than the necessities of the case require.22
e. Illegal Acts. An agent cannot be held accountable for failure to obey
instructions to perform acts which are illegal or immoral,23 or which if complied
with would work a fraud upon others.24
f. Custom and Usage. Except as limited by special instructions the known
usages and customs of the particular business for which an agent is engaged enter
into and form a part of his authority and duty,25 and he will be liable for losses
See 40 Cent. Dig. tit. " Principal and
Agent," S 91 et seq.
13. Minnesota Linseed Oil Co. v. Mon
tague, 65 Iowa 07, 21 N. W. 184 ; Anderson v.
Grand Forks First Nat. Bank, 4 N. D. 182, 59
N. W. 1029; Courcier r. Ritter, 6 Fed. Cas.
No. 3,282. 4 Wash. 549.
14. Oxford Lake Line !>. Pensacola First
Nat. Bank, 40 Fla. 349, 24 So. 480.
15. Alabama.—Williams v. Shackelford,
1G Ala. 318.
Massachusetts. — Greenleaf t'. Moody, 13
Allen 363.
Missouri. — Bartlett v. Sparkman, 95 Mo.
136, 18 S. W. 406, 6 Am. St. Rep. 35; Recht-
sclierd v. St. Louis Accommodation Bank, 47
Mo. 181.
New York.— Jervis v. Hoyt, 2 Hun 637.
Pennsylvania. —Wilson v. Wilson, 26 Pa.
St. 393.
Virginia. — Bernard v. Maury, 20 Graft.
434.
United Slates.— Forrestier v. Bordman, 9
Fed. Cas. No. 4,945, 1 Story 43.
See 40 Cent. Dig. tit. " Principal and
Agent," S 91 et seq.
16. Greenleaf v. Moody, 13 Allen (Mass.)
363.
17. Connecticut.— Judson v, Sturges, 5
Day 556.
Massachusetts. — Greenleaf v. Moody, 13
Allen 363.
Pennsylvania. —Dusar v. Perit, 4 Binn. 361.
Virginia. — Bernard v. Maurv, 20 Gratt.
434.
United States. — Forrestier v. Bordman, 9
Fed. Cas. No. 4,945. 1 Story 43.
See 40 Cent. Dig. tit. " Principal and
Agent," § 91 et seq.
18. Greenleaf v. Moody, 13 Allen (Mass.)
363.
19. Henry v. Buckner, 13 Colo. 18, 21 Pac.
916. See also Greenleaf v. Moody, 13 Allen
(Mass.) 363.
20. Bernard v. Maury, 20 Gratt. (Va.)
434, holding that where a principal instructed
an agent to purchase certain bonds, but before
the money for their purchase was received by
the agent there had been a great and unex
pected advance in the price, the agent was
justified in not making the purchase but ask
ing for and awaiting further instructions.
21. Greenleaf v. Moody, 13 Allen (Mass.)
303.
22. Foster v. Smith, 2 Coldw. (Tenn.)
474, 88 Am. Dec. 604, holding that where an
agent was authorized to purchase and deliver
grain to his principal, and a boat loaded
with grain sank in three feet of water, the
agent would have been justified in employing
hands to take the grain out of the water and
preserve it to prevent a total loss, but was
not justified in selling the grain.
23. Louisiana. — Goodhue v. McClarty, 3
La. Ann. 56.
Missouri. —Rechtscherd V. St. Louis Accom
modation Bank, 47 Mo. 181.
New York.— Brown v. Howard, 14 Johns.
119.
Pennsylvania. —Wilson v. Wilson, 26 Pa,
St. 393
England.— Cohen V. Kittell, 22 Q. B. D.
680, 53 J. P. 469, 58 L. J. Q. B. 241, 60
L. T. Rep. N. S. 932, 37 Wklv. Rep. 400.
See 40 Cent. Dig. tit. "Principal and
Agent," S 91 et seq.
24. Goodhue r. McClartv, 3 La. Ann,
56.
25. Harlan r. Ely, 68 Cal. 522, 9 Pac. 947 }
Phillips o. Moir, 69 111. 155; Switzer v. Cgn-
nett, 11 Mo. 88; Fraser v. Tenants, 5 Rich.
(S.C.) 375.
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due to a failure to act according to such usages and customs,29 and on the other
hand if he does act in accordance therewith he will not, in the absence of any
instructions to the contrary, be liable for any loss resulting; 27 but where the
instructions given are direct and positive they must be strictly complied with,28
and no usage or custom will authorize a departure from such instructions or
relieve the agent from liability for a resulting loss.29
g. Ratification by Principal.30 Although an agent may have violated his
instructions, he will not be liable to the principal if the latter, with knowledge
of the facts, ratifies what he has done,31 and such ratification may be either express
or implied; 32 but in order to relieve the agent from liability it must have been
with knowledge on the part of the principal of the material facts.33
3. Duty to Exercise Care, Skill, and Diligence — a. Extent of Duty and
Liability — (i) In General. An agent in the performance of his duties as such
must exercise ordinary care, skill, and diligence,34 and for his negligence in failing
to do so he will be liable to Ms principal for any loss or injury occasioned thereby.**
The instructions given by a principal to
his agent as a general rule constitute the
leading outlines of the contract between them,
and where the instructions are silent, if there
be a known usage of trade or mode of trans
acting business applicable to the particular
agency, the agent is not only permitted but it
is his duty to conform to it. Fraser v. Ten
ants, 5 Ilieh. (S. C.) 375.
26. Harlan v. Ely, 68 Cal. 522, 9 Pac.
947.
27. Phillips v. Moir, 69 111. 155; De
Lazardi p. Hewitt, 7 B. Mon. (Kv.) 697;
C4reelv v. Bartlett, 1 Me. 172, 10 Am.*Dec. 54;
Fraser r. Tenants, 5 Rich. (S. C.) 375.
28. Parsons v. Martin, 11 Gray (Mass.)Ill; Hall v. Storrs, 7 Wis. 253.
29. Iowa.— Robinson Mach. Works v.
Vorse, 52 Iowa 207, 2 N. W. 1108.
Massachusetts.— Dav v. Holmis, 103 Mass.
306; Parsons v. Martin, 11 Gray 111.
South Carolina. — Barksdale v. Brown, 1
Xott & M. 517, 9 Am. Dec. 720.
Vermont.— Bliss v. Arnold, 8 Vt. 252, 30
'
Am. Dec. 407.
Wisconsin.— Osborne, etc., Co. p. Rider, 62
Wis. 235, 22 N. W. 394; Hall v. Storrs, 7
Wis. 253.
United States. — Courcier P. Ritter, 6 Fed.
Cas. No. 3,282, 4 Wash. 549.
See 40 Cent. Dig. tit. "Principal and
Agent," § 93.
30. Ratification generally sec supra, I, F.
31. Arkansas.— Lyon v. Tarns, 11 Ark.
189.
Indiana.— U. S. Mortgage Co. V. Hender
son, 111 Ind. 24, 12 X. E. 88.
Kansas.— Lowry r. Stewart, 5 Kan. 663.
Maryland. —Wiiliams r. Higgins, 30 Md.
404.
Nebraska. — Falsken v. Falls City State
Bank, 71 Xebr. 29, 98 N. W. 425.
New York.— Codwise v. Hacker. 1 Cai. 526.
Ohio. —Woodward v. Suydam, 11 Ohio 360.
32. Lyon p. Tarns, 11 'Ark. 189; Cairnes
r. Bleecher, 12 Johns. (N. Y.) 300; Vianna p.
Barclay, 3 Cow. (X. Y.) 281; Law P. Cross,
1 Black (U.S.) 533, 17 L. ed. 185.
33. Oxford Lake Line p. Pensacola First
Nat. Bank, 40 Fla. 349, 24 So. 480; Harde
man f. Ford, 12 Ga. 205; Walker r. Walker,
5 Heisk. (Tenn.) 425; Bell v. Cunningham, 3
Pet. (U. S.) 69, 7 L. ed. 606.
34. California. — San Pedro Lumber Co. r.
Reynolds, 121 Cal. 74, 53 Pac. 410.
Georgia.— Brown r. Clayton, 12 Ga. 564.
Louisiana. — Madeira r. Tow-nslev, 12 Mart.
84.
Minnesota.— Lake Citv Flouring-Mill Co.
v. McVean, 32 Minn. 301,*20 N. W. 233.
New York.—Loeb v. Hellman, 83 X. Y. 601 ;
Heinemann v. Heard, 50 X. Y. 27 Ireversing
58 Barb. 524] ; Leverick v. Meigs, 1 Cow.
645.
See 40 Cent. Dig. tit. " Principal and
Agent," § 96.
35. Alabama.—Adams v. Robinson, 65 Ala.
586.
California. — San Pedro Lumber Co. r. Rey
nolds, 121 Cal. 74, 53 Pac. 410.
Connecticut.— Geisse r. Franklin, 56 Conn.
83, 13 Atl. 148; Red/ield p. Davis, 6 Conn.
439.
Kansas.— Guernsey V. Davis, 67 Kan. 378,
73 Pac. 101.
Kentucky. — Smith t: Frost, 1 Bibb 375.
Louisiana.— Imboden r. Richardson, 15 La.
Ann. 534; Kirkby v. Armistead, 11 Rob. 81;
Crawford p. Louisiana State Bank, 1 Mart.
X. S. 706; Madeira r. Townslev, 12 Mart. 84;
Durnford V. Patterson, 7 Mart. 460, 12 Am.
Dec. 514.
Massachusetts.— Phn?nix Ins. Co. p. Fris-
sell, 142 Mass. 513, 8 X. E. 348; Gould r.
Rich, 7 Mete. 538.
Michigan. — Page r. Wells, 37 Mich. 415.
Nebraska.— Xorthern Assur. Co. f. Borgelt,
67 Xebr. 282, 93 X. W. 226.
New York.—Vernier v. Knauth. 7 X. Y.
App. Div. 57, 39 X. Y. Suppl. 784; Leverick
v. Meig3, 1 Cow. 645.
Ohio. — Victoria First Xat. Bank r. Haves.
64 Ohio St. 100, 59 X. E. 893.
Pennsylvania. — Kentucky Bank t'. Schuvl-
kill Bank, 1 Pars. Eq. Cas. 180; Canfield" r.
Gilmore, 31 Leg. Int. 397.
Washington. — Crawford c. Cochran, 2
Wash. Terr. 117, 3 Pac. 837.
West Virginia. —Ruffner P. Hewitt, 7 W. Va.
585.
United States. — Preston V. Prather. 137
U. S. 604, 11 S. Ct. 162, 34 L. ed. 788; Bo-nrer
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An agent does not, however, in the absence of express agreement, insure the
Buccess of his undertaking,38 or guarantee the principal against incidental losses,37
or undertake that he will commit no errors or mistakes,38 and so will not be liable
for losses occurring without any fault or negligence on his part,30 or, if he has acted
in good faith and with due care, for losses due to a mere mistake," or due to an
error of judgment in regard to matters with which he is invested with discre
tionary powers.41 He is required only to exercise ordinary care, skill, and dili
gence,43 and if he does so will not be liable for losses which the principal may
sustain.43 By ordinary care, skill, and diligence is meant such as a person of
ordinary prudence would exercise in the conduct of his own affairs of the same
nature under similar circumstances,44 or such as is usually possessed and exercised
man v. Rogers, 125 U. S. 585, 8 S. Gt. 980,
31 L. ed. 815.
England.— Reece v. Rigley, 4 B. & Aid. 202,
23 Rev. Rep. 251, 6 E. C. L. 451; Story v.
Richardson, 6 Ring. N. Gas. 123, 4 Jur. 26,
9 L. J. C. P. 43, 8 Scott 291, 37 E. C. L. 541 ;
Heys P. Tindall, 1 B. & S. 296, 2 F. & F. 444,
30 L. J. Q. B. 302, 4 L. T. Rep. X. S. 403,
9 VVkly. Rep. 664, 101 E. C. L. 296; Steven
son i'. Rowand, 2 Dow. & Gl. 104, 6 Eng.
Reprint 668.
Canada. — Butterworth v. Shannon, 11 Ont.
App. 86; Douglass v. VVoodside, 11 Grant Ch.
(U. C.) 375; Bradbume v. Shanly, 7 Grant
Ch. <U. C.) 569.
See 40 Cent. Dig. tit. "Principal and
Agent," § 96.
A contract against liability for errors of
judgment will not relieve from liability for
negligence. Geisse v. Franklin, 56 Conn. 83,
13 Atl. 148.
Competent skill as well as fidelity may be
legally demanded of an agent, and for a de
ficiency in either he is responsible. Redfield
v. Davis, 6 Conn. 439.
Illegal acts.—An agent is not liable to his
principal for damages recovered against the
latter on account of the agent's negligence in
performing an illegal act under contract with
the principal, but if the agent agreed before
proceeding to do the act that he would pro
cure the proper license and authority there
for, and then proceeded without it, he will be
liable unless the principal subsequently agreed
thereto. Bavnard v. Harrity, 1 Houst. (Del.)
200.
86. Schmidt P. Pfau, 114 111. 494, 2 N. E.
522; Lake City Flouring-mill Co. v. McVean,
32 Minn. 301,* 20 N. W. 233.
37. Page p. Wells, 37 Mich. 415; Lake
City Flouring-mill Co. t>.McVean, 32 Minn.
301. 20 N. W. 233.
38. Richardson P. Taylor, 136 Mass. 143 j
Page p. Wilson, 37 Mich. 415.
39. Furber r. Barnes, 32 Minn. 105, 19
N. W. 728.
40. Richardson r. Taylor, 136 Mass. 143;
Page i\ Wells, 37 Mich. 415; Briere p. Taylor,
126 Wis. 347, 105 N. W. 817. '
41. McLaughlin r. Simpson, 3 Stew. & P.
(Ala.) 85; Schmidt t\ Pfau, 114 111. 494, 2
N. E. 522; Barrett v. Zacharie, 5 La. Ann.
253; Lesesne r. Cook, 16 La. 58; Forstall v.
Fowle, 15 La. 299; Stewart v. Parnell, 147
Pa. St. 523, 23 Atl. 838.
42. Morrison v. Orr, 3 Stew. & P. (Ala.)
49, 23 Am. Dec. 319; Brown v. Clavton, 12
Ga. 564; Withers v. Thompson, 4 T. *B. Mon.
(Ky.) 323; Loeb p. Hellman, 83 N. Y. 601;
Lawler p. Keaquick, 1 Johns. Cas. (N. Y.)
174.
43. Georgia.— Brown v. Clayton, 12 Ga.
564.
Illinois.— Stanberry v. Moore, 56 III. 472.
Kentucky. —Withers v. Thompson, 4 T. B.
Mon. 323 ; 'Smith v. Frost, 1 Bibb 375.
Louisiana. — Clark t". Norwood, 19 La. Ann.
116; Gillet P. Theall, 16 La. 46.
Massachusetts. — Hurley r. Packard, 182
Mass. 216, 65 N. E. 64.
Michigan.— Page P. Wells, 37 Mich. 415.
Minnesota.— Lake City Flouring-mill Co.
V. McVean, 32 Minn. 301, 20 N. W. 233;
Burpe v. Van Eman, 11 Minn. 327.
New York.— De Bavier v. Funke, 21 N. Y.
Suppl. 410 [affirmed in 142 N. Y. 633, 37
N. E. 566] ; Lawler v. Keaquick, 1 Johns. Cas.
174.
South Carolina.— Nixon v. Bogin, 26 S. C.
611, 2 S. E. 302.
Texas. — Williams v. O'Daniels, 35 Tex.
542.
Vermont.— Rich v. Austin, 40 Vt. 416.
Virginia. — Betts P. Cralle, 1 Munf.
238.
England.—Commonwealth Portland Cement
Co. v. Weber, [1905] A. C. 66, 10 Aspin. 27,
74 L. J. P. C. 25, 91 L. T. Rep. N. S. 813, 21
T. L. R. 149, 53 Wkly. Rep. 337; Pappa v.
Rose, L. R. 7 C. P. 32, 41 L. J. C. P. 11, 25
L. T. Rep. N. S. 468, 20 Wkly. Rep. 62
[affirmed in L. R. 7 G. P. 525, 41 L. J. C. P.
187, 27 L. T. Rep. N. S. 348, 20 Wkly. Rep.
784] ; Zwilchenbart r. Alexander, 1 B. & S.
234, 7 Jur. N. S. 1157, 30 L. J. Q. B. 254,
4 L. T. Rep. N. S. 412, 9 Wklv. Rep. 670, 101
E. C. L. 234.
See 40 Cent. Dig. tit. "Principal and
Agent," § 96.
But one who fails to do the very thing
his agency requires cann,ot be considered as
having used ordinary care and diligence, but
on the contrary must be viewed as grossly
negligent and liable for all resulting damages.
Crawford p. Louisiana State Bank, 1 Mart.
N. S. (La.) 706.
44. Southern Express Co. v. Frink, 67 Ga.
201; Brown p. Clavton, 12 Ga. 504; Madeira
v. Townslev, 12 Mart. (La.) 84; Lake City
Flouring-mill Co. r. MoVean, 32 Minn. 301,
20 N. W. 233 ; Williams v. O'Daniels, 35 Tex.
542.
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by persons of ordinary care and capacity engaged in the same business,*5 and
what will amount to its exercise will depend upon all the circumstances of the
particular case, including the character and subject-matter of the agency,48 and
so is ordinarily a question of fact for the jury.47 An agent is not chargeable
with negligence in failing to do something that he had no authority to do,48 or
in failing to go on and do things connected with or arising out of the agency which
are beyond the powers and duties conferred upon him; 49 and where one employs
an agent who is employed in the service of another principal with full knowledge
of the first employment and of the fact that the second is to be concurrent there
with, the second contract must be construed in the light of the duties imposed by
the first, and the agent will not be liable to the second principal for a failure of
duty caused solely by the obligation imposed by the first employment.50 Whore
one assumes as a mere intruder to act for another without the latter's consent,
he will be held to a strict account and liable for as much as could have been made
by the best of management.51
(n) Special Undertakings. The rule of ordinary care, skill, and diligence
is that which, in the absence of express agreement, the law attaches to the relation
of principal and agent,53 and it may by special stipulation between the parties
be varied and cither narrowed or enlarged.53 In such cases the liability of the
agent is to be measured according to the terms of his undertaking,54 which may
be such as to render him liable as an insurer; 55but an undertaking to keep property
intrusted to the agent in good order is not an absolute undertaking to respond
in damages for its loss or destruction if it occurs without the fault of the agent."
(hi) Where Agency Is Gratuitous. If an agent acts gratuitously he
cannot be held liable for a mere non-feasance where he has never entered upon
the undertaking; 57but if he does enter upon it he may be held liable for negligence
in the performance of the duties which he has undertaken.58 A gratuitous agent is
clearly liable if he is guilty of gross negligence,59 but except where the undertaking
45. Wheadon v. Mead, 72 Minn. 372, 75
N. VV. 598.
46. Brown v. Clayton, 12 Ga. 564; Preston
v. Prather, 137 U. S. 004, 11 S. Ct. 162, 34
L. ed. 788.
47. See infra, IV, F, 2, a.
48. Drown P. Clavton, 12 Ga. 564.
49. Hodge t\ Durnford, 1 Mart. N. S. (La.)
100; Commonwealth Portland Cement Co. (\
Weber. [1905] A. C. 60, 10 Aspin. 27, 74
L. J. P. C. 25, 91 L. T. Rep. N. S. 813, 21
T. L. R. 149, 53 Wkly. Rep. 337.
50. Southern Express Co. v. Frink, 67 Ga.
201, holding that where an express company
employed as messenger a conductor on a rail
road, they must have contracted with him
with reference to his prior obligations to the
railroad company, and that he was not liable
to them for a neglect caused by his attending'
to his duties as conductor.
51. McLaughlin r. Simpson, 3 Stew. & P.
(Ala.) 85.
52. Loeb v. Hellman. 83 N. Y. 601.
53. Norton v. Melick, 97 Iowa 564, 66
N. W. 780; Loeb v. Hellman, 83 N. Y.
601.
54. Kansas.—Avery Planter Co. t\ Mur
phy, 0 Kan. App. 29*, 49 Pac. 626.
Massachusetts.—Wareham Bank v. Durt,
5 Allen 113.
New Jerseii. — Vermilvc's Case, 43 N. J.
Eq. 140, 10 Atl. 605.
Ohio. —Van Camp v. Gilbert, 1 Cine. Super.
Ct. 358.
England. — Sheppherd C. Maidstone, 10
Mod. 144, 88 Eng. Reprint 666; Morris r.
Cleasby, 4 M. & S. 566, 16 Rev. Rep. 544.
See 40 Cent. Dig. tit. "Principal and
Agent," § 96 et seq.
55. Morris v. Cleasby, 4 M. & S. 566, 16
Rev. Rep. 544.
Liability of del credere agent see Factors
and Brokers, 19 Cyc. 133.
56. Norton v. Melick, 97 Iowa 564. 68
N. VV. 780.
57. Morrison v. Orr, 3 Stew. & P. (Ala,)
49, 23 Am. Dec. 319; Vickerv V. Lanier, 1
Mete. (Ky.) 133; Thorne v. Deas, 4 Johns.
(N. Y.) 84.
58. Arkansas.— Charlesworth r. Whitlow,
74 Ark. 277, 85 S. W. 423.
California. — Samonset v. Mesnager. 108
Cal. 354, 41 Pac. 337.
District of Columbia. — Battelle r. Cush-
ing, 21 D. C. 59.
Kentucky. —Vickery v. Lanier, 1 Mete. 133.
Louisiana. — Montillct r. U. S. Bank, 1
Mart. N. S. 365; Durnford r. Paterson, 7
Mart. 460, 12 Am. Dec. 514.
Maryland. —Williams r. Higgins, 30 Md.
404.
Tennessee. —Anthony V. Smith, 9 Humphr.
508.
England.—Wilkinson p. Coverdale, 1 Esp. 75.
Canada.— Johnston v. Graham, 14 V. C.
C. P. 9.
See 40 Cent. Dig. tit. "Principal and
Agent," § 97.
59. Arkansas.— Charlesworth r. Whitlow,
74 Ark. 277, 85 S. W. 423.
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is one which implies the exercise of special or professional skill,60 it is ordinarily
held that where he acts gratuitously he will not be liable in the absence of gross
negligence." It has been said, however, that to define what will constitute gross
negligence on the part of a gratuitous agent is difficult if not impossible,62 since
what would be slight negligence in dealing with one matter or on the part of one
person might be gross negligence in dealing with a different matter or on the part
of a different person,83 and that gross negligence is no more than a failure to exer
cise such care as the situation reasonably demands,61 and that what will constitute
such negligence depends upon all the circumstances of the case, including the
subject-matter and objects of the agency and the character, qualifications, and
relations of the parties,65 so that it is ordinarily a question of fact for the deter
mination of the jury.66 A gratuitous agent will not be liable if he acts in good
faith and with ordinary prudence,67 or exercises such care and diligence as would
be exercised by a prudent person in the management of his own affairs; 68 and it
is held that he is not chargeable with gross negligence if he has exercised the same
care in regard to his principal's property as his own.68
(iv) Employment Requiring Special Skill. In case of an employ
ment which requires special or professional skill an agent who professes or holds
himself out as possessing such skill will be liable for losses due to his failure to
possess or exercise the same,70 and this notwithstanding the agency is gratuitous.71
California. — Samonset P. Mesnager, 108
Cal. 354, 41 Pac. 337.
Illinois.—Gray p. Merriam, 148 111. 179,
86 N. K. 810, 39 Am. St. Rep. 172, 32
L. R. A. 769.
Ohio.—Grant v. Ludlow, 8 Ohio St. 1.
United States. — Preston p. Prather, 137
U. S. 604, 11 S. Ct~ 162, 34 L. ed. 788.
See 40 Cent. Dig. tit. " Principal and
Agent." i 97.
60. Shiells v. Blackburne, 1 H. Bl. 158,
2 Kev. Rep. 750. See also infra, III, A, 3,
a, (ivi.
61. Eddy v. Livingston, 35 Mo. 487, 88
Am. Dec. 122; Grant P. Ludlow, 8 Ohio St.
1; Burgoyne v. Clarkson, 1 Ohio Dec. (Re
print) 119, 2 West. L. Month. 325; Door
man r. Jenkins, 2 A. & E. 256, 4 L. J. K. B.
29, 4 N.&M. 170, 29 E. C. L. 132; Shiells v.
Blackburne, 1 H. Bl. 158, 2 Rev. Rep. 750.
But see Samonset v. Mesnager, 108 Cal. 354,
41 Pac. 337 (where the court, although hold
ing that the evidence showed gross negli
gence, said that a gratuitous agent is bound
to exercise 'good faith and ordinary dili
gence"); Anthony v. Smith, 9 Humphr.
(Tenn.) 508 (holding without any reference
to the different degrees of negligence that
an agent, although acting gratuitously,
" was
bound to have used such diligence as became
a prudent man in reference to his own inter
ests ; and. if he failed in this, he would be
responsible " ) .
An agent acting as a gratuitous bailee of
the principal's property is not liable in the
a.bsence of gross negligence. Doorman !'.
Jenkins, 2 A. & E. 256, 4 L. J. K. B. 29. 4
N. & M. 170, 29 E. C. L. 132. See aho
Bailments, 5 Cvc. 186.
62. Grant v. Ludlow, 8 Ohio St. 1.
63. Grant v. Ludlow, 8 Ohio St. 1.
64. Grav v. Merriam, 148 111. 179, 35 N. E.
810, 39 Am. St. Rep. 172, 32 L. R. A. 709;
Preston v. Prather, 137 U. S. 604, 11 S. Ct.
162, 34 L. ed. 788.
65. Gray v. Merriam, 148 111. 179, 35 N. E.
810, 39 Am. St. Rep. 172, 32 L. R. A. 769;
Eddy v. Livingston, 35 Mo. 487, 88 Am. Dec.
122; Grant p. Ludlow, 8 Ohio St. 1; Door
man v. Jenkins, 2 A. & E. 250, 4 L. J. K. B.
29, 4 N. & M. 170. 29 E. C. L. 132.
66. See infra, IV, F, 2, a.
67. Eddy v. Livingston, 35 Mo. 487, 88
Am. Dec. 122.
A mere mistake in performing a gratuitous
act at the request "of another will not create
a liability. Chapman v. Clements, 56 S. W.
U46, 22 Kv. L. Ren. 17.
68. Pat'c v. McClure, 4 Rand. (Va.) 164.
69. Shiells p. Blackburne, 1 H. Bl. 158, 2
Rev. Rep. 750.
70. Illinois.— Lasher v. Colton, 80 111.
App. 75.
Indiana.— Tvson v. State Bank, 6 Blackf.
225, 38 Am. Dec. 139.
New York.— Isham v. Post, 141 N. Y. 100,
35 N. E. 1084, 38 Am. St. Rep. 766, 23
L. R. A. 90 \reversinq 71 Hun 184, 23 N. Y.
Suppl. 211, 1168].
Pennsylvania.—Lawall v. Groman, 180 Pa.
St. 532, 37 Atl. 98, 57 Am. St. Rep.
602.
'Wisconsin. — Shipman i". State, 43 Wis.
381 ; Kuehn r. Wilson, 13 Wis. 104.
England.—Willson v. Brett, 12 L. J. Exch.
264. 11 M. & W. 113.
Canada. —Hamilton Provident, etc., Soc r.
Bell, 1 Can. L. T. 105.
See 40 Cent. Dig. tit. " Principal and
Agent," § 96 et seq.
Application of rule: To attorneys see At
torney and Client, 4 Cyc. 964. To archi
tects see Builders and Architects, 6 Cyc.
34. To bailees see Bailments, 5 Cyc. 180.
To physicians and surgeons see Physicians
and Surgeons, 30 Cyc. 1575.
71. Durnford v. Patterson, 7 Mart. (La.)
400, 12 Am. Dec. 514: Isham P. Post, 141
N. Y. 100, 35 N. E. 1084, 38 Am. St. Rep.
766, 23 L. R. A. 90 [reversing 71 Hun 184,
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An agent, although professing special skill, does not, however, insure the success
of the undertaking or guarantee against mistakes or errors of judgment; 72 but is
only held to the exercise of the care and skill of one ordinarily skilled and com
petent in the particular business or profession,73 and judged with reference to the
standards and degree of skill and knowledge existing at the time the services are
rendered.7"1 A principal cannot demand or expect the exercise of special skill if
he employs in an undertaking requiring it an agent who does not profess to possess
it,75 or whom he knows does not possess it; 79 and in such cases the agent will not
be liable if he acts in good faith and with due care according to such skill as he
does possess.77
b. Particular Agencies or Undertakings — (i) Agent to Buy OR Sell. An
agent to buy or sell property for his principal will be liable for losses which the
latter may sustain by reason of his negligence,78 as in selling on credit instead of
for cash,7" for an inadequate price,8? failing to ascertain the financial standing of
a purchaser,81 selling to persons of questionable standing without taking security,83
negligence in regard to collecting for property sold where it is the duty of the
agent to do so 83 or in accepting payment in something other than money,84 or in
case of purchases for his principal, negligence in regard to ascertaining the value
or quality of the property bought.85 If, however, the agent has acted with reason
able skill and ordinary care and diligence he will not be liable,8' although if he
23 N. Y. Suppl. 211, 1168]; Willson v. Brett,
12 L. J. Exch. 264, 11 M. & W. 113.
It is equivalent to gross negligence which
will render even a gratuitous agent liable if,
in an employment which implies special skill,
he fails to possess or exercise such skill.
See Eddy v. Livingston, 35 Mo. 487, 88 Am.
Dec. 122 ; The New World v. King, 16 How.
(U. S.) 469, 14 L. ed. 1019; Shiells v. Black-
burne, 1 H. Bl. 158, 2 Kev. Rep. 750.
72. Coombs v. Beede, 89 Me. 187, 36 Atl.
104. 5G Am. St. Rep. 406; Chapel v. Clark,
117 Mich. 638, 76 N. W. 62, 72 Am. St.
Rep. 587.
73. Chapel v. Clark, 117 Mich. 638, 76
N. W. 02. 72 Am. St. Rep. 587; Malone v.
Gerth, 100 Wis. 166, 75 N. W. 972.
74. Chapel v. Clark, 117 Mich. 638, 76
N. W. 62, 72 Am. St. Rep. 587.
75. Nixon v. Bogin, 26 S. C. 611, 2 S. E.
302.
76. Morrison v. Orr, 3 Stew. & P. (Ala.)
49, 23 Am. Dec. 319; Felt r. Rockingham
School Dist. No. 2, 24 Vt. 297.
77. Morrison v. Orr, 3 Stew. & P. (Ala.)
49, 23 Am. Dec. 319; Felt v. Rockingham
School Dist No. 2, 24 Vt. 297; Briere r.
Taylor, 126 Wis. 347, 105 N. W. 817.
78. California. — Harlan v. Ely, 68 Cal.
522, 9 Pac. 947.
Indiana.— Babcock v. Orbison, 25 Ind.
75.
Iowa.—Robinson Mach. Works v. Vorse, 52
Iowa 207, 2 N. W. 1108.
Kansas.—Friok v. Lamed, 50 Kan. 776, 32
Pac. 383.
Louisiana. —Kinney v. Crane, 17 La, 417;
Chew r. Keane. 2 La. 120; Barron v. Blanch-
ard, 2 Mart. N. S. 662.
Minnesota.—Rice v. Longfellow, 82 Minn.
154, 84 N. W. 660.
Wisconsin.—Kountz r. Gates, 78 Wis. 415,
47 N. W. 729.
England.— Solomon v. Barker, 2 F. 4 F.
726, 11 Wkly. Rep. 375; Smith v. Barton,
15 L. T. Rep. N. S. 294; Mainwaring r.
Brandon, 2 Moore C. P. 125, 8 Taunt. 202,
19 Rev. Rep. 497, 48 E. C. L. 109.
Canada. —Deady v. Goodenough, 5 V. C.
C. P. 163.
See 40 Cent. Dig. tit. "Principal and
Agent," | 105 et seq.
79. Harlan v. Ely, 68 Cal. 522, 9 Pac. 947 ;
Babcock v. Orbison, 25 Ind. 75.
80. Solomon v. Barker, 2 F. & F. 726, 11
Wkly. Rep. 375.
81. Robinson Mach. Works v. Voorse, 52
Iowa 207, 2 N. W. 1108; Frick e. Lamed, 50
Kan. 776, 32 Pac. 383; Clark r. Roberts. 26
Mich. 506.
82. Chew v. Keane, 2 La. 120.
83. Kinney v. Crane, 17 La. 417.
84. Paul v. Grimm, 165 Pa. St. 139, 3fl
Atl. 721, 44 Am. St. Rep. 648 (holding that
where an agent to sell accepts in payment
certain bonds instead of money, and the
bonds prove to be worthless, he will be liable
for the loss) ; Childs r. Boyd, 43 Vt. 532
(holding that where an agent to sell takes
a colt in part payment and the colt diea, the
agent is liable).
"
85. Rice v. Longfellow Bros. Co., 82 Minn.
154, 84 N. W. 660; Smith v. Barton. 15
L. T. Rep. N. S. 294; Mainwaring r. Bran
don, 2 Moore C. P. 125, 8 Taunt. 202. 19
Rev. Rep. 497, 4 E. C. L. 109.
86. Kentucky. — De Lazardi v. Hewitt. 7
B. Mon. 697, holding that a general agent
to sell is not personally liable for losses
arising from sales on credit, where he ad
heres to the custom of the place of the sales,
and the purchasers are good at the date of
the sale, and the principal had reasonable
notice.
J,ouisiana. — Bogert r. Dorsey, 14 La. 430
(holding that an agent to whom goods are
consigned to sell on commission without
special instructions as to sale is not liable
for losses by deterioration where he has
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has expressly agreed to realize a certain price for the property intrusted to him to
sell, he will be liable on his contract.87
(n) Agent to Collect. An agent to collect a debt or claim must exercise
ordinary care, skill, and diligence in the performance of all the duties incident to
the undertaking, and will be liable to his principal for any loss which his negli
gence may occasion; 88 but if the agent has acted in good faith and with ordinary
care, skill, and diligence he will not be liable,89 except in cases where he has
guaranteed the collection.80 What will amount to due care on the part of the
ability for the interest of the principal) ;
Bailey v. Baldwin, 8 Mart. X. S. 114 (hold
ing that an agent who receives goods to be
shipped to another place and sold is not
liable if the person to whom he shipped
them was in good standing at the time of
the shipment) ; Bird v. Dix, 4 Mart. N. S.
254 (holding that an agent who sells on
credit is not liable to the principal until
the price is paid unless the sale was made
improperly ) .
Maine.—Washburn v. Blake, 47 Me. 316.
Minnesota.— Rice v. Longfellow Bros. Co.,
82 Minn. 154, 84 X. W. 660.
New York.—Gilchrist v. Brooklyn Grocers'
Mfg. Assoc., 66 Barb. 390 [affirmed in 59
N. Y. 495].
England. — Alsop V. Sylvester, 1 C. 4 P.
107, 12 E. C. L. 72.
See 40 Cent. Dig. tit. "Principal and
Agent," S 105 et seg.
87. Dunn v. Mackey, 80 Cal. 104, 22 Pac.
64.
88. Kentucky. — Prentice v. Buxton, 3
B. Mon. 35.
Louisiana. — Littlejohn v. Ramsay, 4 Mart.
X. S. 655, holding that an agent to collect
a note who surrenders the note and takes
another payable to himself at a later date
and fails to collect the same is liable for
the amount.
Massachusetts.— Hemenway v. Hemenway,
5 Pick. 389.
Minnesota.—Bardwell V. American Express
Co., 35 Minn. 344, 28 X. W. 925.
Missouri. — Dyas v. Hanson, 14 Mo. App.
363.
New Hampshire.— Richards v. Xew Hamp
shire Ins. Co., 43 X. H. 263.
New York, — Meadville First Xat. Bank v.
Xew York Fourth Xat, Bank, 77 X. Y. 320,
33 Am. Rep. 618 [reversing 16 Hun 332].
North Dakota.— Commercial Bank r. Red
River Valley Xat. Bank, 8 X. D. 382, 79
N. W. 859.
Pennsylvania. — Wingate r. Mechanics'
Bank, 10 Pa. St. 104; Miller V. Gettysburg
Bank, 8 Watts 192, 34 Am. Dec. 449.
Tennessee. — Kirkevs r. Crandall, 90 Tenn.
532, 18 S. W. 246;"Kinnard t'. Willmore, 2
Hoisk. 610.
West Virginia. — Simmons v. Loonev, 41
W. Va. 738, 24 S. E. G77.
See 40 Cent. Dig. tit. "Principal and
Agent," 8 113 et seq.
Express companies acting as collecting
agents are subject to the same duties and
liabilities as other collecting agents, both
with regard to their own acts and the acts
of subagents employed by them. American
Kxpress Co. v. Haire, 21 Ind. 4, 83 Am. Dec.
334 ; Bardwell v. American Express Co., 35
Minn. 344, 28 X. W. 925; Knapp v. U. S.,
etc., Express Co., 55 X. H. 348; Palmer v.
Holland, 51 X. Y. 416, 10 Am. Rep. 61G.
An agent who is merely to receive money
after it is collected by another is under no
duty to exercise any diligence in seeing that
it is collected. Miller v. Gettysburg Bank,
8 Watts (Pa.) 192, 34 Am. Dec. 449.
Failure to procure proper amount.—An
agent to settle and collect a claim against a
railroad company, although invested with
sufficient discretion to justify taking a
promissory note in payment, will in case he
sells the note before maturity for less than
its face value, be liable to the principal for
the full amount thereof (Allen v. Brown, 44
X. Y. 228) ; and where an agent collects
both for himself and for his principal, and
accepts a part of the amount due and grants
indulgence as to the rest, but collects enough
to pay the principal, he is bound to pay the
principal in full and cannot apportion the
amount collected (Simmons v. Looney, 41
W. Va. 738, 24 S. E. 077).
89. Iowa.— Darr v. Darr, 59 Iowa 81, 12
X. W. 765, holding that where the agent of
a foreign principal was given notes to col
lect, and the principal died, thus terminat
ing the agency, the agent was not liable for
negligence in failing to get a domestic ad
ministrator appointed to collect the notes.
Massachusetts.— Buell v. Chapin, 99 Mass.
594, 97 Am. Dec. 58.
Michigan.— Reed v. Xorthrup, 50 Mich.
442, 15 X. W. 543.
Minnesota.— Burpe v. Van Eman, 11 Minn.
327.
North Carolina.— Bland c. Scott, 53 X. C.
100.
Vermont. — Pickett P. Pearsons, 17 Vt.
470.
Virginia. — Blosser v. Harshbarger, 21
Gratt. 214.
See 40 Cent. Dig. tit. "Principal and
Agent," § 113 et seq.
In an attempt to charge an agent for negli
gence in not securing and collecting a debt,
the jury may inquire whether he has been
guilty of negligence to the prejudice of the
principal. An omission to do that which, if
done, would have been fruitless and unavail
ing, cannot properly be denominated negli
gence. Folsom r. Mussey, 10 Me. 297.
Where principal prevents collection.— If
the principal takes notes out of the hands
of the agent, the latter cannot be held liable
for thereafter failing to collect the money
due thereon. Tate v. Marco, 27 S. C. 493,
4 S. E. 71.
90. Georgia. —Simmons p.Martin. 54 Ga. 47.
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agent will depend upon the nature of the undertaking and all the circumstances
in the particular case,81 and is ordinarily a question of fact for the jury.92 In the
case of commercial paper the agent will be liable for negligence in regard to any
of the steps necessary to effect its collection or fasten liability upon accepters or
indorsers, whereby a loss or liability is imposed upon his principal,93 such as negli
gence in regard to presenting for payment or acceptance,9* or in protesting or
giving notice of dishonor.85 Ordinarily an agent has no right to accept in pay-
Maryland. — Lewis v. Brehme, 33 Md. 412,
3 Am. Rep. 190.
Rhode Island. — Baldcrston V. National
Rubber Co., 18 R. I. 338, 27 Atl. 507, 49
Am. St. Rep. 772.
Tennessee. — Arbuckle v. Kirkpatrick, 98
Tenn. 221, 39 S. W. 3, CO Am. St. Rep. 854,
36 L. R. A. 285.
Texas. — Milburn Mfg. Co. v. Peak, 89
Tex. 209, 34 S. W. 102.
Wisconsin.—Osborne v. Rider, 62 Wis. 235,
22 N. W. 394.
United States.— Ex p. Flannagana, 9 Fed.
Cas. No. 4,855, 2 Hughes 264, 12 Nat. Bankr.
Reg. 230.
England — Ex p, White, L. R. 6 Ch. App.
397, 40 L. J. Bankr. 73, 24 L. T. Rep. N. S.
45, 19 Wkly. Rep. 488.
See 40 Cent. Dig. tit. " Principal and
Agent," § 113 et seq.
Del credere agent see Factors and Brok
ers, 19 Cvc. 133.
91. Buell v. Chapin, 99 Mass. 594, 97 Am.
Dec. 58.
92. See infra, IV, F, 2, a.
93. Indiana. —American Express Co. V.
Haire, 21 Ind. 4. 83 Am. Dec. 334; Tvson v.
State Bank, 0 Blackf. 225, 38 Am. Dec.
139.
Massachusetts. — Fabens v. Mercantile
Bank, 23 Pick. 330, 34 Am. Dec. 59.
Missouri. — Dvas V. Hanson, 14 Mo. App.
363.
Nebraska.— Omaha Nat. Bank v. Kiper, 60
Nebr. 33, 82 N. W. 102.
New York. —■Meadville First Nat. Bank v.
New York Fourth Nat. Bank, 77 N. Y. 320,
33 Am. Rep. 618 [reversing 16 Hun 332] ;
Coghlan v. Dinsmore. 9 Bosw. 453 [affirmed
in 1 Abb. Dec. 375, 35 How. Pr. 416] ; Allen
v. Suydam, 20 Wend. 321, 32 Am. Dec. 555
[reverting 17 Wend. 368].
United States. — -Washington Bank v. Trip-
lett, 1 Pet. 25, 7 L. ed. 37; Hamilton v.
Cunningham, 11 Fed. Cas. No. 5,978, 2 Brock.
350.
See 40 Cent. Dig. tit. " Principal and
Agent," § 115.
Banks as collecting agents are bound to
take the necessary steps to fasten liability
upon the parties to commercial paper. Ty
son r. State Bank, 6 Blackf. (Ind.) 225, 88
Am. Dec. 139. See also Banks and Bank
ing, 5 Cyc. 509.
Loss of note or check by agent. — Where
an agent negligently fails to notify the
holder of the loss of a check forwarded by
mail, and an opportunity to protect himself
is thereby lost, the agent will be liable
(Shipsey'r. Bowery Nat. Bank, 59 N. Y.
485) ; and where an agent who has lost a
note promises to pay the same, the promise
will be binding on his estate (Sandefur r.
Mattingley, 16 Ark. 237).
Draft with bill of lading.— Where a bank
is sent a bill of lading, together with a draft
payable forty-five days after date, the bank
is not, in the absence of instructions to the
contrary, negligent in giving up the bill of
lading to the consignee upon acceptance of
the draft, without waiting until the drait
is paid. Wisconsin Mar., etc., Ins. Co.
Bank v. Bank of British North America,
21 U. C. Q. B. 284 [affirmed in 2 Grant
Err. & App. (TJ. C.) 282].
Steps to be taken in the collection of com
mercial paper see Commercial Paper, 7
Cyc. 959 et seq.
94. Indiana. — Tyson v. State Bank, 6
Blackf. 225, 38 Am. Dec. 139.
Louisiana. — McAllister v. Srodes, 14 La.
442; Miranda v. City Bank, 6 La, 740, 26
Am. Dec. 493; Crawford v. Louisiana State
Bank, 1 Mart. N. S. 214.
Minnesota.—Bidwell p. Madison, 10 Minn.
13.
Missouri. — Dyas v. Hanson, 14 Mo. App.
363.
New York. — Allen p. Suydam, 20 Wend.
321, 32 Am. Dec. 555 [reverting 17 Wend.
308].
Tennessee. — Kirkeys r. Crandall, 90 Tenn.
532, 18 S. W. 246, holding that an agent is
liable for taking an invalid acceptance of a
draft from a person not authorized to give
the acceptance.
See 40 Cent. Dig. tit. " Principal and
Agent," § 115.
If there is not an unreasonable delay in
presenting a bill for acceptance, and the
agent has acted according to the usual course
of the business, he will not be liable, al
though he might have acted more promptly,
and if he had done so the loss would have
been avoided. Van Diemen's Land Bank r.
Victoria Bank, L. R. 3 P. C. 520, 40 L. J.
P. C. 28, 19 Wkly. Rep. 857.
95. Miranda t'. New Orleans City Bank. 6
La. 740, 26 Am. Dec. 493; Liennan r. Dins-
more, 10 Abb. Pr. N. S. (N. Y.) 209; Ltica
Bank v. McKinster, 11 Wend. (N. Y.) 473;
Smedes v. Utica Bank, 20 Johns. (N. Y.)
372 [affirmed in 3 Cow. 662]; Hamilton r.
Cunningham, 11 Fed. Cas. No. 5,978, 2
Brock. 350.
To whom notice given. — In the absence of
any agreement or commercial usage to the
contrary, it has been held that an agent will
not be liable for failure to give notice of dis
honor to all parties and indorsers, but thai
it is sufficient if he gives such notice to hi»
principal (Mobile Bank v. Huggins. 3 Ala.
200; Troy State Bank v. Capital Bank, 41
Barb. (N. Y.) 343); but if it is according
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ment anything but money/9 and will be liable for accepting a different medium
of payment whereby a loss is sustained by the principal.07 The agent may also
be liable for accepting payment of a debt in a depreciated currency,08 particularly
if the obligation was in terms payable in another and particular form of currency; 99
but if not in terms so payable the circumstances may be such that the agent will
not be liable for taking a depreciated currency,1 and he will not be liable if it was
done with the express consent of the principal,2 or with his knowledge and acquies
cence,3 or the principal with knowledge of the facts accepted and retained what
the agent had collected.4 If an agent to collect employs a subagent he will ordi
narily, in the absence of any stipulation to the contrary, be liable for any negligence
or default on the part of the subagent,5 and the subagent will be liable to the agent
who is his immediate principal.8 If, however, the subagent is employed with the
consent of the principal, which may be either express or implied,7 and may be
implied from the usual course of trade or nature of the transaction,8 the agent will
to the established and understood custom of
a bank to give notice to all indorsers, it will
be liable for failure to do so (Smedes v.
Utica Bank, 20 Johns. (X. Y.) 372 [a/-
firmed in 3 Cow. 662] ; Utica Bank v. Mc-
Kinster, 11 Wend. (X. Y.) 473).
96. Pape v. Westacott, [1894] 1 Q. B. 272,
'
63 L. J. Q. B. 222, 70 L. T. Rep. N. S. 18,
9 Reports 55, 42 Wkly. Rep. 131. See also
supra, II, A, 0, d, (III), (b).
97. Holmes v. Langston, 110 Ga. 861, 36
S. E. 251; Opie v. Serrill, 6 Watts & S.
(Pa.) 204; Pape v. Westacott, [1894] 1
Q. B. 272, 63 L. J. Q. B. 222, 70 L. T. Rep.
X. S. 18, 9 Reports 55, 42 Wkly. Rep. 131.
The agent will not be liable, although he
has no right to receive his own note instead
of monev in payment of a debt due to his
principal, if he supplies out of his own
funds the amount of the note received and
turns the money over to his principal. Wil
cox, etc., Organ Co. r. Laslev, 40 Kan. 521,
20 Pac. 228.
98. Webster b. Whitworth, 49 Ala. 201;
Shuford v. Ramsour, 03 X. C. 622; Turner
v. Turner, 30 Tex. 41 ; Anderson v. Cape
Kear Bank, 1 Fed. Cas. Xo. 354, Chase 535.
99. Fry v. Dudley, 20 La. Ann. 368 (hold
ing that where an agent in 1862 received
two drafts for collection which upon their
face were payable
" in currency," the words" in currency " meant current money in tho
legal sense, and that the agent was liable
for receiving payment In Confederate
money) ; Mangum v. Ball, 43 Miss. 288, 5
Am. Rep. 488 (holding that if an agent, in
the absence of express instructions, receives
depreciated Confederate currency in payment
of bonds payable in term-) in United States
currency, he will be liable for the loss) ;
Pilson >'. Bushong, 29 Gratt. (Va.) 229
( holding that in the absence of express in
structions an agent has no right to receive
depreciated Confederate currency in payment




Henry v. Xorthern Bank, 63 Ala. 527;
Turner v. Beall, 22 La. Ann. 490; Baird V.
Hall. 67 X. C. 230; Pilson v. Bushong, 29
Gratt. (Va.) 229.
2. Baird v. Hall. 67 X. C. 230.
3. Turner v. Beall, 22 La. Ann. 490.
4. Pickett v. Pearsons, 17 Vt. 470.
5. Alabama.— Lewis t'. Peck, 10 Ala. 142.
Indiana. — American Express Co. v. Haire,
21 Ind. 4, 83 Am. Dec. 334.
Missouri. —•Dyas v. Hanson, 14 Mo. App.
363, holding that where a draft is sent to an
agent to collect and he places it in a bank
to be collected, he will be liable for the
negligence of the bank.
New York.- —Mandel v. Mower, 55 How.
Pr. 242.
North Dakota.— Commercial Bank v. Red
River Valley Xat. Bank, 8 X. D. 382, 79
X. W. 859.
Ohio. — Young v. Xoble, 2 Disn. 485.
Pennsylvania.— Siner v. Stearne, 155 Pa.
St. 62, '25 Atl. 826; Morgan V. Tener, 83
Pa. St. 305 [reversing 10 Phila. 412];
Bradstrcet r. Everson, 72 Pa. St. 124, 13
Am. Rep. 665.
Tennessee. — Harrold v. Gillespie, 7
Humphr. 57.
United States.— Tabor v. Pcrrot, 23 Fed.
Cas. Xo. 13,721, 2 Gall. 565.
England.— Mackersy >'. Ramsays, 9 CI. &
'
F. 818, 8 Eng. Reprint 028.
See 40 Cent. Dig. tit. " Principal and
Agent," g 117.
But see Hawkins P. Minor, 5 Call (Va.)
118.
6. Commercial Bank v. Red River Valley
Xat. Bank, 8 X. D. 382, 79 X. W. 859.
The subagent will be liable to the agent for
any money collected by him and paid over
to any other person than the true owner
(Wallace v. Peck, 12 Ala. 768); and the
principal also may sue for and recover from
the subagent money which the latter has
collected and failed to pay over either to
the first agent or to the principal (Harrison
Mach. Works v. Coquillard, 26 111. App.
513).
7. Davis v. King, 00 Conn. 465, 34 Atl.
107, 50 Am. St. Rep. 104.
8. Miller v. Farmers', etc., Bank, 30 Md.
392; Wilson P. Smith, 3 How. (U. S.) 763,
11 L. ed. 920.
Place of payment or acceptance. — Where
a bill or note is placed in the hands of a
bank for collection which is payable in a
different place, or the accepter or promisor
resides in a different place, it must be pre
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not be liable for the negligence or default of the subagent if he has exercised due
care in selecting a competent and reliable person.0 It is also competent for the
agent expressly to stipulate against liability from the acts of a subagent,10 in
which case he will not be liable in the absence of gross negligence in selecting the
subagent; 11but ordinarily where an agent acts through another he must exercise
due care in selecting a competent and reliable person.12 If an agent is unable to
make a collection intrusted to him, it is his duty to notify the principal,13 and he
must return the notes or other obligations intrusted to him or furnish a sufficient
excuse for not doing so; M and a mere offer to return them after a lapse of time is
not sufficient to relieve him from liability without a showing that he has used due
care and diligence in an effort to collect them.15
(m) Agent to Lend on Invest. Where an agent is authorized to lend or
invest money of his principal he must exercise reasonable skill and ordinary care
and diligence, and will be liable for losses occasioned by his negligence,18 as in
lending money on the unsecured obligation of the borrower,17 or an inadequate
security,18 or on property subject to prior mortgages, hens, or other encum
brances.10 The agent may also become personally liable by a guaranty to the
eumed to be understood that it will be sent
there for collection, and if the bank trans
mits it to another solvent bank in good
standing it will not be liable for the negli
gence of the latter bank. Fabens v. Mercan
tile Bank, 23 Pick. (Mass.) 330, 34 Am.
Dec. 59.
9. Connecticut.— Davis t>. King, 66 Conn.
4G5, 34 Atl. 107, 50 Am. St. Rep. 104.
Illinois.— Fay v. Strawn, 32 111. 295.
Kentucky. — Ford v. Stewart, 4 B. Mon.
326.
Louisiana. — Baldwin v. Preston, 11 Mart.
32.
Maryland. — Miller v. Farmers' etc., Bank,
30 Md. 392.
New York.—Jacobsohn v. Belmont, 7 Bosw.
14.
United States. — Wilson v. Smith, 3 How.
7«3, 11 L. ed. 820.
Canada. — McQuarrie v. Fargo, 21 U. C.
C. P. 478.
See 40 Cent. Dig. tit. " Principal and
Agent," § 117.
Loss of note in transmission.— Where an
agent who undertakes to collect a note pay
able in a distant place makes known to his
principal the mode of conveyance by which
the note will be sent, and the latter does
not disapprove of it, the agent will not be
liable if it is lost in transmission without
his fault. Delavigne r. New Orleans City
Bank, 16 La. 471.
10. Fay p. Strawn, 32 III. 295; Sanger p.
Dun, 47 Wis. 015, 3 N. W. 388, 32 Am. Rep.
789.
Notice of stipulation. —Where plaintiff sent
defendant a claim for collection, and the
latter without request sent a receipt, plain
tiff, in the absence of any circumstance or in
timation to indicate it to be anything other
than an ordinary voucher, was justified in
so regarding it, and is not bound by a
condition printed on its back, of which he
had no knowledge, limiting defendant's lia
bility for the acts of his agents. Neuman
v. National Shoe, etc., Exch., 26 Misc. (N. Y.)
388, 56 N. Y. Suppl. 193 [affirming 25 Misc.
412, 54 N. Y. Suppl. 942].
11. Sanger v. Dun, 47 Wis. 615, 3 X. W.
388, 32 Am. Rep. 789.
. 12. Prentice v. Buxton, 3 B. Mon. (Ky.)
35; Smedes v. Utica Bank, 20 Johns. (X. Y.)
372 [affirmed in 3 Cow. 662].
13. Wingate v. Mechanics' Bank, 10 Pa. St.
104, holding that if an agent is not success
ful in a reasonable time in collecting a note
he should give notice to the principal and
return the note.
14. Stancill v. Gilmore, 6 La. Ann. 763;
Wiley v. Logan, 95 N. C. 358; Brumble r.
Brown, 71 N. C. 513; Scobv v. Woods. 3
Baxt. (Tenn.) 66.
15. Livaudais v. Denis, 4 La. Ann. 300;
Natchitoches Police Jury i\ Bullit, 8 Mart.
N. S. (La.) 323; Brumble V. Brown, 71
N. C. 513.
16. California. —Samonset V. Mesnager, 10S
Cal. 354, 41 Pac. 337.
Indiana.— Rochester p. Levering. 104 Ind.
562, 4 N. E. 203.
Ken tucky.— Owensboro Bank v. Western
Bank, 13 Bush 526, 26 Am. Rep. 211.
Minnesota.— Hardwick v. Ickler, 71 Minn.
25, 73 N. W. 519.
New Jersey.— De Hart r. Dc Hart. 70 N. J.
Eq. 744, 67 Atl. 1074; Porter p. Woodruff. 36
N. J. Eq. 174; Nancrede r. Voorhis. 32 N. J.
Ecl 524.
New York.—Whitnev v. Martine, 88 N. Y.
535 [rererst'»!(7 47 N. Y. Super. Ct. 396 (re-
versinq 6 Abb. N. Cas. 72)]; Van Cott r.
Hull, 11 N. Y. App. Div. 89, 42 N. Y. SuppL
1060; Ehmer v. Title Guarantee, etc.. Co.. 89
Hun 120, 34 N. Y. Suppl. 1132 [affirmed in
156 N. Y. 10, 50 N. E. 420].
Canada. — Lowenburg v. Wollev, 25 Can.
Sup. Ct. 51 ; Carter r. Hatch, 31 U. C. C. P.
293; Holmes r. Thompson, 38 U. C. Q. B. 2f>2.
See 40 Cent. Dig. tit. "Principal and
Agent," § 101.
17. Samonset v. Mesnager, 108 Cal. 354, 41
Pac. 337; Benson V. Liggett. 78 Ind. 452.
18. Owensboro Bank v. Western Bank. 13
Bush (Ky.) 526, 26 Am. Rep. 211; Bannon
r. Warfieid, 42 Md. 22 ; Lowenburg r. Wollev.
25 Can. Sup. Ct. 51.
19. Illinois — Shipherd p. Field, 70 111. 433.
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principal against loss, in which case he must make good his guaranty;20 but
ordinarily the agent does not insure against losses due to honest mistakes or errors
of judgment,21 and if he has acted in good faith and with reasonable skill and
ordinary care and diligence, he will not be liable for losses which the principal
may sustain; 22 and if he has invested money strictly in accordance with the terms
of his agreement, he will not be liable if the investment results in loss.23 If an
agent lends money upon property which is amply adequate security at the
time the loan is made, he will not be liable for a loss due to its subsequent depre
ciation in value; 24 and if a principal gives an agent money for purposes of specu
lation according to the latter's discretion, and the agent acts in good faith, he will
not be liable for losses due to errors of judgment.25
(iv) Agent to Effect Insurance. In the absence of any instructions
from the principal or any duty implied from established usage or the previous
dealings between the parties, an agent will not be liable for failure to insure property
of the principal in his possession; 26 but an agent whose duty it is and who under
takes to effect insurance for his principal must exercise due care and skill in so
Kentucky. — Owensboro Bank v. Western
Bank. 13 Bush 526, 26 Am. Rep. 211.
Minnesota.— Hardwick v. Ickler, 71 Minn.
25, 73 N. W. 519.
New Jersey.— De Hart v. De Hart, 70 N. J.
Eq. 744, 67 Atl. 1074; Nancrede v. Voorhis,
32 N. J. Eq. 524.
yew York.— King v. MacKellar, 94 N. Y.
535 [reversing 47 N. Y. Super. Ct. 396 (re
versing 8 Abb. N. Cas. 72)]; Van Cott v.
Hull, 11 N. Y. App. Div. 89, 42 N. Y. Suppl.
1000.
Canada. — Butterworth v. Shannon, 11 Ont.
App. 86; Carter v. Hatch, 31 U. C. C. P. 293.
See 40 Cent. Dig. tit. "Principal and
Agent," { 101.
Where no loss is occasioned. — An agent
should not as a general rule lend money upon
property subject to a mortgage and take a
second mortgage, and if he does he takes the
risk of being personally liable in case a loss
occurs ; but he is not liable merely because he
has made such an investment where no loss
has been sustained and there is no evidence
that any will be sustained. Porter v. Wood
ruff, 36 N. J. Eq. 174.
20. Ledbetter, etc., Land, etc.. Assoc. v.
Vinten, 108 Ala. 644, 18 So. 692; Simmons v.
Martin, 54 Ga. 47 ; Denny v. Campbell, 4
S. W. 301, 9 Ky. L. Rep. 367; Vermilye's
Case, 43 N. J. Eq. 146, 10 Atl. 605.
21. Myers v. Zetelle, 21 Gratt. (Va.) 733.
An agent is only bound in lending or in
vesting money to exercise reasonable skill and
ordinary diligence, that is such as is usually
exercised by men of ordinary care and ca-
pacitv engaged in the same business. Whea-
don v. Mead, 72 Minn. 372, 75 N. W. 598.
22. Colorado.— Haines v. Christie, 28 Colo.
502, 66 Pac. 883.
Minnesota.—Wheadon v. Mead, 72 Minn.
372. 75 N. W. 598.
Mississippi. —Richardson v. Futrell, 42 Miss.
525.
New Jersey.— Vermilve's Case, 43 N. J. Eq.
146, 10 Atl'. 605; Nancrede v. Voorhis, 32
N. J. Eq. 524.
Neie York.— King i>.MacKellar, 94 N. Y.
314.
Pennsylvania. — Stewart v. Parnell, 147 Pa.
St. 523, 23 Atl. 838 ; Kennedy v. McCain, 140
Pa. St, 63, 23 Atl. 322.
South Carolina. — Bellinger (?. Gervais, 1
Desauss. Eq. 174.
Tennessee. — James v. Borgeois, 4 Baxt. 345.
Texas. — Texas Loan Agency v. Swayne,
(Civ. App. 1894) 27 S. W. 183.
Virginia. — Myers v. Zetelle, 21 Gratt. 733.
Wisconsin.— Momsen v. Atkins, 105 Wis.
557, 81 N. W. 647.
Canada. — Tempest i». Bertrand, 19 Quebec
Super. Ct. 365.
See 40 Cent. Dig. tit. "Principal and
Agent," i 101.
If the agent is instructed not to invest
money previously given him for such purpose,
he is only required to exercise ordinary care
in keeping it subject to the future orders of
the principal, and need not return or offer lo
return it or keep the specific funds received,
provided he has sufficient funds on hand to
make return of the amount whenever called
on. Richardson v. Futrell, 42 Miss. 525.
23. Van Camp v. Gilbert, 1 Cine. Super. Ct.
(Ohio) 358, holding that where an agent re
ceived money from a principal to be used in
the purchase and sale of stocks by the agent
in the same manner as he did his own, and
he in good faith invested the same amount of
his own money in the same stocks and sus
tained the same loss, he will not be liable
for the loss sustained by the principal.
24. Nancrede r. Voorhis, 32 N. J. Eq. 524;
King v. MacKellar, 94 N. Y. 317.
28. Vermilye's Case, 43 N. J. Eq. 146, 10
Atl. 605; Stewart v. Parnell, 147 Pa. St.
523 23 Atl 838.
26. Illinois.— Shoenfeld v. Fleisher, 73 111.
404; Schaeffer r. Kirk, 49 111. 251.
Louisiana. — Duncan r. Bove, 17 La. Ann.
273.
New York.— Brisban r. Bovd, 4 Paige 17.
South Carolina.— Shirtliff V. Whitfield, 2
Brev. 71, 3 Am. Dec. 701.
Canada.— Maitland r. Tvlee, 7 TJ. C. C. P.
335.
See 40 Cent. Dig. tit. " Principal and
Agent," | 104.
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doing, and will be held liable for losses resulting from his negligence," such as
negligence in failing to effect the insurance,28 to procure the proper amount," to
procure a valid and enforceable policy,30 to keep it renewed and in force,31 or to
notify companies in which insurance has been taken of other insurance subse
quently taken in other companies.33 If an agent whose duty it is to insure neglects
to do so he is himself to be considered as the insurer and liable as such, and entitled
to credit for the premium which should have been paid ; 33but an agent instructed
to insure has no right without the principal's consent to take the risk himself as
insurer, and if he does so cannot recover premiums, and in case of loss will be
liable not as an insurer but. as an agent who has failed to comply with instructions,1*
although if done with the acquiescence of the principal the agent will be liable
as an insurer and entitled to credit for the premium.35 An agent who neglects
his instructions to insure a shipment of goods cannot in case they arrive safely
recover for a premium on insurance, although in case of loss he would have been
liable.36 An agent to insure will not be liable if he acted in good faith and with
due care and diligence,37 as where he could not procure insurance upon any more
favorable terms than those accepted,38 or could not procure it at all and notified
his principal promptly of his inability to do so.39 So also an agent will not be
27. Illinois.— Shoenfeld v. Fleisher, 73 111.
404.
Louisiana. — Strong c. High, 2 Rob. 103,
38 Am. Dec. 195.
Maine.— Sawyer v. Mayhew, 51 Me. 398.
Pennsylvania.— Miner v. Tagert, 3 Binn.
204.
United States— De Taslet v. Crousillat, 7
Fed. Cas. No. 3,828, 2 Wash. 132.
England.— Wilkinson v. Coverdale, 1 Esp.
75.
Canada. — Baxter v. Jones, 4 Ont. L. Rep.
541 ; McGuffin v. Rvall, 2 Grant Err. & App.
(U. C.) 415 \reversing 13 U. C. C. P. 115];
Johnston v. Graham, 14 U. G. C. P. 9.
See 40 Cent. Dig. tit. " Principal and
Agent," § 104.
Duty implied from usage or custom. — If it
has been the practice or custom of a factor
to insure consignments of goods, and this is
brought to the knowledge of the consignor
by uniform charges for insurance on his ac
counts rendered, he cannot discontinue the
practice without notice, and will be liable
for losses due to a failure to insure a sub
sequent consignment (Area t. Milliken, 35 La.
Ann. 1150); and where one of two joint
owners of a vessel having the |>ossession and
control thereof has been in the habit of in
suring the interest of the other owner as
well as his own, he will be liable to the other
if without notice he subsequently insures only
his own interest, and a loss occurs (Berthout
v. Gordon, 6 La. 579 ; Ralston v. Barclay, 6
Mart. (La.) G49, 12 Am. Dec. 483).
28. Shoenfeld v. Fleisher. 73 111.404; Miner
v. Tagert, 3 Binn. (Pa.) 204; Pritchard v.
Deering Harvester Co., 117 Wis. 97, 93 N. W.
827.
29. Beardsley v. Davis, 52 Barb. (N. Y.)
159.
30. Sawyer v. Mayhew, 51 Me. 398 (holding
that where an agent to effect insurance upon
property of the principal takes out a policy
not as agent but on his own account and
payable to himself, and he has no insurable
interest in the property so that the policy
under the statutes would be invalid and un
enforceable by the principal, the agent is
liable for a resulting loss) ; McGuffin r.
Ryall, 2 Grant Err. & App. (U. C.) 415 ire-
versing 13 U. C. C. P. 115].
31. Strong v. High, 2 Rob. (La.) 103, 38
Am. Dec. 195.
Character of instructions. — Where a manu
facturing company sent certain wagons to an
agent to sell with instructions to insure th*
same, but did not specify any period for
which the insurance should be taken or main
tained, and the wagons remaining unsold at
the end of eight months were to be subject
to the orders of the company, the agent wai
only required to effect insurance for a rea
sonable time not exceeding eight months, and
would not be liable, On the ground of negli
gence in failing to keep the property insured,
for a loss occurring three years after the
date of the original contract. Milburn
Wagon Co. v. Evans, 30 Minn. 89, 14 X. W.
271.
32. Baxter v. Jones, 4 Ont. L. Rep. 541,
opinion of Lount, J.
33. Shoenfeld v. Fleisher, 73 111. 404;
Storer v. Eaton, 50 Me. 219. 79 Am. Dec.
611; De Tastett v. Crousillat, 7 Fed. Cas.
No. 3,828, 2 Wash. 132.
34. Keane v. Branden, 12 La. Ann. 20.
35. Miller v. Tate, 12 La. Ann. 160.
36. Storer v. Eaton, 50 Me. 219, T9 Am.
Dec. 611.
37. Williams P. Rost, 13 La. Ann. 327;
Sanches p. Davenport, 6 Mass. 258; De Tas
tett V. Crousillat, 7 Fed. Cas. No. 3 .823. 2
Wash. 132; Silverthorne v. Gillespie, 9 V. C.
Q. B. 414.
38. Silverthorne v. Gillespie, 9 U. C. Q. B.
414, holding that an agent to insure a ship
ment of goods by boat will not be liable for
taking a policy not covering losses due to
the ignorance, unskilfulness, or negligence of
those navigating the vessel, where he could
not procure a policy covering losses from
such causes.
39. Williams v. Rost, 13 La. Ann. 327.
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liable, at least not for more than nominal damages, for failing to procure insurance
where no loss has resulted,40 or where the insurance if effected according to the
instructions of the principal would have been void.41
(v)
Forwarding Agents. A person acting as a forwarding agent in the
shipment of goods or property must conform to any express instructions of his
principal,43 and must exercise ordinary care and diligence in the performance of
all the duties involved in his undertaking; 43 but a mere forwarding agent is not
an insurer of the safety of the shipment,44 and will not be liable if he acts with due
care and diligence according to the nature of the undertaking*
(vi) Care and Custody of Property. An agent who is intrusted with
the care and custody of property belonging to his principal becomes a bailee of
the property and subject to the ordinary liabilities of such bailees,49 but this
liability does not arise until the actual delivery of the property to the agent or
its constructive delivery whereby he accepts its care.47 The agent will not be
liable if the property is lost, destroyed, or injured without any fault or negligence
on his part,48 or if in keeping and protecting it he exercised ordinary care, skill,
and diligence,48 or such as an ordinarily prudent person would exercise in regard
to his own property;30 but what will amount to ordinary care and diligence in this
regard will depend upon all the circumstances of the case,51 and particularly upon
the nature and value of the property,52 and in any case where an agent has property
of the principal in his care and custody he will be liable therefor unless he can
show that he still has the property or can account for its loss.53
(vn) Custody, Disposition, and Remittance of Funds. It is the
duty of an agent who has received or collected money for his principal to notify
40. Brant v. Gallup, 111 111. 487, 53 Am.
Rep. C38.
41. Alsop v. Coit, 12 Mass. 40, where the
principal's misrepresentations of fact in re
gard to the property to be insured would
have avoided the policy if one had been
issued.
42. Wilts B. Morrell, 66 Barb. (N. Y.) 511.
Duty to obey generally see supra, III, A, 2.
43. Kirkby p. Armisiead, 11 Rob. (La.)
81 (holding that where an agent negligently
delays for an unreasonable time to ship goods
which he has undertaken to forward, and
they are destroyed while still in his posses
sion, he will be liable therefor) ; Railey v.
Porter, 32 Mo. 471, 82 Am. Dec. 141 (hold
ing that it is the duty of a forwarding agent
to advise his consignee of a shipment made
to his address, and that the fact that the
carrier may be liable for failure to deliver
the goods shipped in accordance with the bill
of lading will not discharge the agent from
liability to his principal).
44. Brown p. Denison, 2 Wend. (N. Y. )
593.
45. Davis v. Larguier, 2 La. Ann. 320
(holding that where a merchant in one town
acts as forwarding agent for planters in
shipping cotton to market in a different place,
and exercises reasonable prudence in select
ing the merchant to whom it is consigned
for sale, he will not be liable in case of a
default by such consignee) ; Field v. Banker,
9 Bosw. "(X. Y.) 407 (holding that where
an agent was instructed to ship goods by
boat at the lowest rate of freight, he was
not liable for accepting a bill of lading ex
empting the carrier from liability from losses
by fire, if such contract of shipment was ac
cording to the usual course of business and
it did not appear that any better contract
could have been made at the lowest rate) ;
Brown v. Denison, 2 Wend. (N. Y.) 593
(holding that forwarding merchants are dis
charged from their liability by showing that
they used ordinary diligence in sending on
property by responsible persons) ; McCants t.
Wells, 3 S. C. 569.
46. Charlesworth p. Whitlow, 74 Ark. 277,
85 S. W. 423; Williams v. Dotterer, 111 La.
822, 35 So. 921; Preston p. Prather, 137
CJ. S. 604, 11 S. Ct. 162, 34 L. ed. 788.
An agent for hire or where the bailment is
for the benefit of both parties will be liable
if he fails to exercise ordinary care in the
custody of the property (Preston v. Prather,
137 U. S. 604, 11 S. Ct. 162, 34 L. ed. 788) ;
but a gratuitous bailee will be liable only
for gross negligence (Doorman r. Jenkins, 2
A. & E. 256, 4 L. J. K. B. 29, 4 X. & M. 170,
29 E. C. L. 132. See also supra, III, A, 3, a,
(in) ; and, generally, Bailments, 5 Cyc.
186).
47. O'Bannon v. Southern Express Co., 51
Ala. 481.
48. Norton p. Melick, 97 Iowa 564, 66 N. W.
780; Furber p. Barnes, 32 Minn. 105, 19
N. W. 728.
49. Stanberry p. Moore, 56 111. 472; Clark
v. Norwood, 19*La. Ann. 110; Gillet v. Theall,
16 La. 46; Lamoureau r. Fowler, 2 La. 174.
50. Williams P. O'Daniels, 35 Tex. 542.
51. Wright p. Central R., etc., Co., 16 Ga.
38
52. Preston p. Prather, 137 U. S. 604, 11
S. Ct. 162, 34 L. ed. "88.
53. Charlesworth v. Whitlow, 74 Ark. 277,
85 S. W. 423.
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the latter at once,54 and ordinarily he should pay over such money to the princi
pal as soon as it is received or collected,53 or apply or dispose of it according to
the directions of the principal.58 In any case he holds the money for the principal
and has no right to pay it over to any one else,57 or return it to the person from
whom he received it,58 unless authorized by the principal to do so,59 and if paid
over to another agent of the same principal it must be paid in cash."0 While the
money is in his custody he must exercise ordinary care or such as a prudent person
would exercise under the same circumstances in keeping it safely,61 and he will
be liable if he lends the money without authority to do so and it is lost; 82 but he
is not an insurer of its safety,63 and will not be liable if it is lost or stolen without
culpable negligence on his part.64 In the absence of instructions, either express
or implied from the nature of the transaction, it is not the duty of the agent to
make remittances of money to his principal, but merely to hold the same subject
to instructions; 85but if instructed to remit he must follow any instructions given
as to the mode of remittance or will be liable for any resulting loss;66 and con
versely if he does follow the instructions given the remittance will be at the risk of
the principal.67 In the absence of express instructions he must exercise due care
and discretion as to the mode of remittance; 68 but his liability is not absolute; "
and if he has acted with due care and according to the usual course of business in
such case he will not be liable.70
o. Ratification by op Negligence of Principal.71 Although an agent has been
guilty of negligence, he will not be liable to the principal if the latter ratifies what
he has done,72 either expressly or impliedly; 73but such ratification to relieve the
54. McMahan v. Franklin, 38 Mo. 548;
Lyle v. Murray, 4 Sandf. (N. Y.) 590.
55. Merchants' Bank v. Rawls, 21 Ga. 289;
Bedell v. Jannev, 9 111. 193; Lyle v. Murray,
4 Sandf. (N. Y.) 590; Campbell v. Boggs, 48
Pa. St. 524, 2 Grant 273.
56. Gray v. Barge, 47 Minn. 498, 50 N. W.
1014; Hamilton V. Peace, 2 Desauss. Eq.
(S. C.) 79; Every v. Mould, 1 L. J. Ch. 23;
McLean v. Grant,* 20 Grant Ch. (U. C.) 76.
57. Land Mortg. Inv., etc., Co. v. Preston,
119 Ala. 290, 24 So. 707; Ganseford v.
Dutillet, 1 Mart. N. S. (La.) 284; Crosskey
r. Mills, 1 C. M. & R. 298, 3 L. J. Exch. 297;
McFatridge r. Carvill, 16 Nova Scotia 286;
Blanchet v. Rov, 14 Quebec Super. Ct. 402.
58. Hancock' ». Gomez, 58 Barb. (N. Y.)
490 [affirmed in 50 N. Y. 668].
59. Walklcy v. Griffith, 4 E. D. Smith
(N. Y.) 343.
60. Hanlcy p. Cassan, 11 Jur. 1088, hold
ing that where an agent who receives money
for another pays it to another agent of the
principal he is bound to pay it in cash, and
cannot merely settle it in an account be
tween that agent and himself, unless he can
show an authority from the principal and
that there was an account between the prin
cipal and that agent with a balance in favor
of the agent.
61. Robinson v. Illinois Cent. R. Co., 30
Iowa 401.
62. Benson r. Liggett, 78 Ind. 452.
63. Louisville, etc., R. Co. v. Buffington,
131 Ala. 020, 31 So. 592.
64. Louisville, etc.. R. Co. v. Buffington,
131 Ala. 620, 31 So. 592; Robinson v. Illinois
Cent. R. Co., 30 Iowa 401.
65. Lyon V. Tarns, 11 Ark. 189, holding
that if an agent remits money to his princi-
pal without any instructions, express or im
plied, he will be liable if it is lost in transit
unless the principal ratified his act.
66. Stone v. Haves, 3 Den. (N. Y.) 575
[affirming 1 Hill 128]; Foster v. Preston. 8
Cow. (K. Y.) 198; Wilson v. Wilson. 26 Pa.
St. 393; Kerr v. Cotton, 23 Tex. 411.
67. Warwicke c. Noakes, 1 Peake N. P. 98.
3 Rev. Rep. 653.
68. Rourk c. Pegram, 10 La. Ann. 394.
holding that an agent who without instruc
tions remits a bill at forty-five days after date
on drawees at a place distant from the princi
pal's residence and drawn by a house of in
ferior and doubtful credit will be liable for
a resulting loss.
69. Buell v. Chapin, 99 Mass. 594, 97 Am.
Dec. 58, holding that an agent in remitting
money is only required to exercise ordinary
and reasonable skill and diligence, and that
whether it is negligence to transmit money
by mail in the form of bills inclosed in. a
letter depends upon the circumstances of the
case, including the amount sent, expense of
different modes of transmission, the time and
distance intervening, and the prevailing usa.ee
in similar cases.
70. Jones v. Lathrop, 44 Ga. 398; Lnder-
writers' Wrecking Co. r. Board of L'nder-
writers, 35 La. Ann. 803; Potter p. Morland,
3 Cush. (Mass.) 384; Warwicke v. Xoakes.
1 Peake N. P. 98, 3 Rev. Rep. 653.
71. Ratification generally see supra, 1 F.
72. Codwise v. Hacker. 1 Cai. (N. Y.> 520:
Towle v. Stevenson, 1 Johns. Cas. (X. Y. 1
110; Wagner v. Phillips, 12 S. D. 335. 81
N. W. 632.
73. Vianna v. Barclay, 3 Cow. (X. Y.) 2Si ;
Cairnes v. Bleecker, 12 Johns. (X. Y.)
300.
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agent must be with knowledge on the part of the principal of the material facts.71
So also the agent will not be liable if the loss was due to the fault of the principal
himself,75 or the principal's contributory negligence,78 or if the principal, not
withstanding the negligence of the agent, could by the exercise of ordinary care
have protected himself and avoided any loss therefrom and failed to do so.77
d. Damages.78 An agent is liable on the ground of negligence only for such
damages as are the natural and proximate result of his negligence,78 and the
measure of damages is the loss or injury actually sustained by the principal as
the result of such negligence,80 and no further damages can be recovered.61 If
there has been a breach of duty on the part of the agent the principal is entitled
to recover at least nominal damages; 83but if no loss or injury has been sustained
as the result of such negligence he is entitled only to nominal damages,83 and no
actual damages can be recovered.84 So an agent to collect commercial paper
does not by his negligence become liable as an indorser, but only for the loss actually
sustained.35 In the case of collecting agents, however, the loss is prima facie the
amount of the debt or claim; 88 but it is competent for the agent to show that
the principal has not been damaged to this extent or has sustained only
nominal damages,87 and if it is shown that the principal has not suffered any
74. Bannon v. Warfield, 42 Md. 22; Wil
liams v. Higgins, 30 Md. 404; Whitney v.
Martine, 88 N. Y. 535 [reversing. 47 N. Y.
Super. Ct. 396 (reversing 6 Abb. N. Cas.
72 ) ] ; Grant v. Ludlow, 8 Ohio St. 1 ; Butter-
worth v. Shannon, 11 Ont. App. 86.
75. Fitz v. Harden, 1 La. 411; Brooks c.
Lawrence, 1 Edm. Sel. Cas. (N. Y.) 496;
Herbert v. Lukens, 153 Pa. St. 180, 25 Atl.
1116.
76. Moore v. Coler, 114 N. Y. App. Div.
301, 99 N. Y. Suppl. 846.
77. Brant v. Gallup, 111 111. 487, 53 Am.
Rep. 638; Sioux City, etc., R. Co. v. Walker,
49 Iowa 273.
78. Damages in general see Damages, 13
Cyc. 1.
79. Meadville First Nat. Bank !'. New York
Fourth Nat. Bank, 77 N. Y. 320, 33 Am.
Rep. 618; Allen v. Suydam, 20 Wend. (N. Y.)
321, 32 Am. Dec 555; Lowenburg r. Wolley,
25 Can. Sup. Ct. 51.
80. Alabama.— Mobile Bank v. Huggins, 3
Ala. 206.
Illinois — Plumb v. Campbell, 129 111. 101,
18 N. E. 790.
Louisiana. — Durnford v. Patterson, 7 Mart.
460, 12 Am. Dec. 514.
New York.— Meadville First Nat. Bank v.
New York Fourth Nat. Bank, 77 N. Y. 320,
33 Am. Rep. 618; Goodwin v. O'Brien, 3 Silv.
Sup. 96, 0 N. Y. Suppl. 239 [a/firmed in 127
N. Y. 049, 27 N. E. 856] ; Allen v. Suydam,
20 Wend. 321, 32 Am. Dec. 555.
Pennsylvania. — Arrott v. Brown, 6
Whart. 9.
United Stales.— Bell v. Cunningham, 3
Pet. 69, 7 L. ed. 606; Hamilton v. Cunning
ham, 11 Fed. Cas. No. 5.978, 2 Brock. 350.
England.— Salvesen v. Rederi, [1905] A. C.
302, 74 L. J. P. C. 90. 92 L. T. Rep. N. S.
575; Cassaboglou v. Gibbs, 9 Q. B. D. 220,
46 J. P. 508, 51 L. J. Q. B. 593, 47 L. T.
Rep. N. S. 98 [affirmed in 11 Q. B. D. 797,
52 L. J. Q. B. 538, 48 L. T. Rep. N. S. 850,
32 Wkly. Rep. 138].
Canada.— Lowenburg p. Wolley, 25 Can.
Sup. Ct. 51; Vivian v. Scoble, 1 Manitoba
125.
81. Sawyer v. Mayhew, 51 Me. 398; Mead
ville First Nat. Bank v. New York Fourth
Nat. Bank, 77 N. Y. 320, 33 Am. Rep. 618.
82. Adams v. Robinson, 65 Ala. 586; Brant
v. Gallup, 111 111. 487, 53 Am. Rep. 638;
Van Wart v. Wollev, M. & M. 520, 22
E. C. L. 578.
83. Mobile Bank v. Huggins, 3 Ala. 206;
Meadville First Nat. Bank v. New York
Fourth Nat. Bank, 77 N. Y. 320, 33 Am. Rep.
618.
84. Alabama.— Mobile Bank v. Huggins, 3
Ala. 206.
Illinois — Brant v. Gallup, 111 111. 487, 53
Am. Rep. 638.
Maine.— Washburn v. Blake, 47 Me. 316;
Folsom v. Mussey, 10 Me. 297.
Massachusetts.— Alsop v. Coit, 12 Mass. 40.
New Jersey.— Porter v. Woodruff, 30 N. J.
Eq. 174, holding that an agent should not as
a general rule invest in second mortgages,
but he will not be held personally liable be
cause he has done so, in the absence of proof
that loss has ensued or will probably ensue.
New York.— Meadville First Nat. Bank v.
New York Fourth Nat. Bank, 77 N. Y. 320, 33
Am. Rep. 618; Commercial Bank v. Ten Eyck,
48 N. Y. 305; Talcott v. Cowdry, 17 Misc.
333, 39 N. Y. Suppl. 1076; Lienan r. Dins-
more, 10 Abb. Pr. N. S. 209.
85. Mobile Bank r. Huggins, 3 Ala. 20G;
Meadville First Nat. Bank v. New York Fourth
Nat. Bank, 77 N. Y. 320, 33 Am. Rep. 618
[reversing 16 Hun 332] ; Allen v. Suvdam,
20 Wend. (N. Y.) 321, 32 Am. Dec. 555 [re-
versing 17 Wend. 368] ; Hamilton v. Cunning
ham, il Fed. Cas. No. 5,978. 2 Brock. 350.
86. Meadville First Nat. Bank r. New York
Fourth Nat. Bank, 77 N. Y. 320, 33 Am.
Rep. 618 [reversing 16 Hun 332] ; Commer
cial Bank v. Red River Valley Nat. Bank,
8 N. D. 382, 79 N. W. 859.
87. Andrews v. Pardee, 5 Day (Conn.) 29;
Crawford v. Louisiana State Bank. 1 Mart.
N. S. (La.) 214; Meadville First Nat. Bank
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material damage by the negligence of the collecting agent no more than nominal
damages can be recovered."8
4. Duty to Account — a. In General.89 It is the duty of an agent to account
to his principal for all funds or property belonging to his principal which come
into his hands by virtue of his agency,90 or which come into the hands of a
subagent appointed by the agent to receive them,91 including all profits resulting
from his transactions as agent or on his own account in breach of his duty as
agent,92 and the proceeds of all sales and collections for his principal,93 although,
in the case of a sale, the proceeds amount to more than the price fixed by the
P. New York Fourth Nat. Bank, 77 N. Y.
320, 33 Am. Rep. 618 [reversing 16 Hun
332].
88. Andrews v. Pardee, 5 Day ( Conn. ) 29 ;
Lienan v. Dinsmore, 10 Abb. Pr. N. S. (N. Y.)
209; Brumble v. Brown, 73 N. C. 476.
There is no actual damage from failing to
present a bill for acceptance where it is
shown that it would not have been accepted
if presented (Allen v. Suvdam, 20 Wend.
(N. Y.) 321, 32 Am. Dec. 555 [reversing 17
Wend. 368] ) ; or from the release of an in-
dorser of a note by the negligence of the
agent if the maker is still bound and is sol
vent (Mobile Bank v. Huggins, 3 Ala. 206);
or from the negligence of an agent in failing
promptly to present a draft for payment so
that by reason of the delay it cannot be col
lected from the drawee if the maker is still
liable thereon and is solvent (Meadville
First Nat. Bank p. New York Fourth Nat.
Bank, 77 N. Y. 320, 33 Am. Rep. 618 [revers
ing 1G Hun 332]).
89. Agent's liability to arrest for failing
to account see Arbkst, 3 Cyc. 909.
Accounting by factors "see Factors and
Bbokers, 19 Cyc. 134 el set].
90. (leorqia.— Jackson v. Gallagher, 123
Ga. 321. 57 S. E. 750.
Indiana.—McClelland v. Hubbard, 2 Blackf.
361 ; Nading P. Howe, 23 Ind. App. 690,
55 N. E. 1032.
Ioiea.— Gladiator Consol. Gold Mines, etc.,
Co. p. Steele, 132 Iowa 440, 106 N. W. 737.
Louisiana. — Nolan v. Shaw, 6 La. Ann.
40 (holding that an agent may become a
debtor of the principal, but not until dis
solution of the agency and his neglect or re
fusal to dpliver over the property; that while
the agency continues, the property or money
in his hands belongs to the principal) ; Mc-
Donogh p. Dplassus, 10 Rob. 481.
Massachusetts. — Cushman p. Snow, 186
Mass. 169, 71 N. E. 529.
Netc Jersey.— Hartshorne r. Thomas, 43
N. J. Eq. 419, 10 Atl. 843.
jVeic York.— Auburn r. Draper, 23 Barb.
425. Pec Hay r. Hall, 28 Barb. 378.
South Carolina.— Brock r. Lewis, 7 Rich.
Eq. 77.
Tennessee. — Royston v. McCullev. (Ch.
App. 1900 ) 59 8. W. 725. 52 L. R." A. 899.
Vermont — Smith P. Woods, 4 Vt. 400,
holding that where an agent takes notes for
his principal's benefit, payable on a certain
day at a particular bank, which notes are
after the commencement of an action of
account against the agent paid by the maker
at the time and place appointed, such pay-
ment is a payment to the agent and he is
accountable to his principal for the amount
of the notes.
England.— Lister v. Lister, Rep. t. Finch
285, 23 Eng. Reprint 156. See Ebrensperger
i?. Anderson, 3 Exch. 148, 18 L. J. Exch.
132.
Canada. — Vivian v. Scoble, 4 Can. L. T.
297; Clayton v. Patterson, 32 Ont. 435;
Violett v' Sexton, 14 Quebec K. B. 360.
Books and papers of correspondence be
tween an agent and his principal are the
agent's private property, necessary for his
protection, and he cannot be compelled to
turn them over. Evans v. Van Hall, Clarke
(N. Y.) 22.
Agent not liable to account for goods he
did not consent to receive. — An agent for the
sale of mineral waters, for which he binds
himself at a stipulated price, is not liable
for such merchandise shipped subject to
his order by the principal, unless such agent
ordered the consignment. Frank r. Hol
lander, 35 La. Ann. 5S2.
That an infant agent cannot be made to
account see Smally r. Smallv, 1 Eq. Cas. Abr.
6, 21 Eng. Reprint 831.
91. Matthews p. Havdon, 2 Esp. 509.
92. See supra III, A, 1, d.
Additional profits.—An agent selling goods
and accounting for the proceeds is not obliged
to account for profits he may make out oi
further investments of those proceeds; but
is liable to the consignor merely for the
proceeds of the sale of his goods. Kirkham
v. Peel, 44 L. T. Rep. N. S. 195 [affirming
28 Wkly. Rep. 941].
93. Louisiana. — McClendon v. Bradford. 42
La. Ann. 160, 7 So. 78, 8 So. 256.
Mintiesota.— Bardwell v. American Ex
press Co., 35 Minn. 344, 28 N. W. 925.
Xew York.— Reed f. Havward, 82 N. Y.
App. Div. 416, 81 N. Y. Suppl. 608; Hae-bW
p. Luttgen, 2 N. Y. App. Div. 390, 37 N. Y.
Suppl. 794 [affirmed in 158 N. Y. 693. 53
N. E. 1125]: Clark V. Merchants' Bank. 1
Sandf. 498 [reversed on other grounds in 2
N. Y. 380]; Dempsev P. Zittel, 90 N. Y.
Suppl. 1054; Paris Hill Mfg. Co. r. Lvman,
13 N. Y. St. 370.
North Carolina. — Lance p. Butler, 135
N. C. 419, 47 S. E. 488.
England.— Topham r. Braddick, 1 Taunt.
572. 10 Rev. Rep. 610.
Debts. — Where an agency to sell merchan
dise for another is terminated by the agent's
insolvency, debts arising from sales made
by the agent on credit in his own name
belong to the principal, subject to legal liens,
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principal;
04and if the principal cannot specifically trace such proceeds he becomes
a creditor at large of the agent for the amount.95 It is also the duty of an agent
to account for property or funds which he has received to be applied to a specific
purpose/0 and if he fails to apply them to the purposes for which they were received,
the principal may recover the same.87 But where the property received consists
of money, the agent need not account for and turn over the identical money
received unless it can be identified.98 If the property is sold or exchanged, or
the money invested, the title of the principal at once attaches, and the agent
must account for the money or property so received.99 The agent must deliver
although in pursuance of the agreement be
tween the parties the agent haa rendered
monthly accounts of all his sales, and given
notes or acceptances to the principal for
the cost of the merchandise at wholesale
ices, taking a receipt containing a promise
account for the same at maturity. Auden-
ried r. Betteley, 8 Allen (Mass.) 302.
Where an agent sells on credit without au
thority, he is liable to account to the princi
pal for all the property so sold (Morrison v.
Cole, 30 Mich. 102) ; and if he delivers the
property without the price being paid he is
personally liable to his principal (Brown v.
Boorman, 3 Q. B. 511, 11 CI. & F. 1, 2
G. & D. 793, 11 L. J. Exch. 437, 43 E. (X L
841, although the amount be more than the
price fixed by the principal).
94. Whitehead v. Lvnn, 20 Colo. App. 51,
70 Pac. 1119; Kellogg" r. Keeler, 27 111.App.
244 ( holding that authority to an agent to
sell at a stipulated figure does not amount
to a contract to give him all he sells for
above that sum, and it is still his duty to
obtain the highest price for which the prop
erty will sell, and account to his principal
for the entire proceeds, less a reasonable
compensation) ; Hammond t".' Olmstead, 10
Fed. 223 (holding that where an agent sells
property for his principal on various dates
upon a fluctuating market, and accounts to
his principal for sales as all of a particular
date, he will be liable for the balance be
tween what he accounted for and what he
actually received): Dunlevy v. Mowry, 8
Fed. Cias. No. 4,105, 2 Bond 214 (holding
that where an agent sells bonds at fifty cents
on the dollar and accounts to his principal
for thirty-seven and one-half cents on the
dollar, he is liable to the principal for the
difference between the rates, subject to a
deduction for reasonable charges).
95. Clark v. Merchants' Bank, 1 Sandf.
(N. Y. ) 498 [reversed on other grounds in
2 N. Y. 380].
96. Wells v. Collins, 74 Wis. 341, 43 N. W.
160, 5 L. R. A. 531, holding that n'here
an agent is instructed by his principal to
pay over certain collections, when made,
to a third person, the relation of debtor and
creditor does not arise between the agent and
his principal on the collection of the money,
in the absence of an express agreement, but
the property in the very money collected
remains in the principal until it is applied
to the purpose specified. See Allen v. Thomp
son, 3 Mete. (Ky.) 198. 77 Am. Dec. 169,
in which the court denied the right of the
principal to call back money paid to the
agent for a third person on the ground that
the agent would be liable to the third
person.
97. Strong v. Bliss, 6 Mete. (Mass.) 393;
Allen v. O'Bryan, 118 N. Y. App. Div. 213,
103 N. Y. Suppl. 125, holding that where
plaintiff gave defendant a certain amount
of money to be expended for a specific legal
purpose, defendant could be required to ac
count for it.
98. Longbottom v. Babcock, 9 La. 44.
Where a principal intrusts money to his
agent to buy property, their relations are
those of debtor and creditor, not depositor
and depositary ; and the agent is bound to
account for but not to restore the money;
and if he become insolvent or die, the prin
cipal will not be a privileged creditor. Stet
son v. Gurney, 17 La. 162; Longbottom V.
Babcock, 9 La. 44; Mason t'. Man, 3 De-
sauss. Eq. (S. C.) 116.
99. Georgia.— Sibley v. Ober, 87 Ga. 55, 13
S. E. 711.
Iowa.— Dows v. Morse, 62 Iowa 231, 17
N. W. 495.
Mississippi. — Fairly v. Fairly, 38 Miss.
280, holding that if an agent purchases prop
erty for his principal and uses it with the
latter's knowledge and consent, it is not a
circumstance tending to show title in the
agent unless it also appears that he claims
to do so in his own right and with the
knowledge of the principal.
Sew York.— Childs v. Waterloo Wagon
Co., 37 N. Y. App. Div. 242, 57 N. Y. Suppl.
520 [affirmed in 167 N. Y. 576, 60 N. E.
1108]; Haebler r. Luttgeri, 2 N. Y. App.
Div. 390, 37 N. Y. Suppl. 794 [affirmed in
158 N. Y. 693, 53 N. E. 1125]; Anstice t>.
Brown. 6 Paige 448.
Wisconsin.— Kountz v. Gates, 78 Wis. 415,
47 N. W. 729; Wells r. Collins, 74 Wis. 341,
43 N. W. 160. 5 L. R. A. 531.
England.—Williams v. Everett, 14' East
582. 13 Rev. Rep. 315: Wells t'. Ross, 7
Taunt. 40:i, 2 E. C. L. 420.
Canada. — Turner v. Francis, 14 Can. L.
T. 400; Long v. Carter, 23 Ont. App. 121
[affirmed in 26 Can. Sup. Ct. 430] : In re
Lemelin, 22 Quebec Super. Ct. 87, holding
that goods bought by an agent for his prin
cipal, for which he was to be paid a com
mission, are the property of the principal,
even when bought in the name of the agent.
See 40 Cent. Dig. tit. "Principal and
Agent," 8 100.
The presumption of ownership from posses
sion does not extend to property intrusted to
an avowed agent for the special purpose of
pr
t.l
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the funds or property to his principal upon a proper demand therefor,1 or at such
times as may be fixed by the express or implied terms of the agency,2 or upon the
termination of the agency,3 or he must satisfactorily explain why he does not do
so.4 If an agent wrongfully disposes of the funds or property, he may be compelled
to account to his principal therefor on the basis of conditions existing immediately
before such wrongful disposition.3 In calling an agent to account a principal may
his vocation. Boiablanc's Succession, 32 La,
Ann. 109.
A deposit in bank by a depositor as agent is
prima facie the property of his principal,
and is not liable to attachment for the debt
of the agent ; but in all such cases the name
of the principal should be stated on the ac
count. Northern Liberties Bank v. Jones,
42 Pa. St. 536.
Right against creditors of agent. — A prin
cipal's right to property in the hands of his
agent, which is impressed with a trust, is
good as against the agent's creditors. Water-
town Stcam-Engine Co. v. Palmer, 84 Ga.
368, 10 S. E. 969, 20 Am. St. Rep. 368;
Dexter v. Stewart, 7 Johns. Ch. (N. Y.) 52.
A merchant's goods in hand of factor are not
liable to debts of a superior nature; but
otherwise of money. Ex p. Dumas, 1 Atk.
232, 26 Eng. Reprint 149, 2 Ves. 582, 28
Eng. Reprint 372; Mace v. Cadell, Cowp.
232; Godfrey v. Furzo, 3 P. Wms. 186, 24
Eng. Peprint 1022; Whitecomb V. Jacob, 1
Salic. 100. Also, if notes and not money be
taken for the goods, they shall belong to the
principal. Ex p. Ourself, Ambl. 297, 27 Eng.
Reprint 200.
Where an agent invests a greater amount
than was authorized or was deposited with
him for such purpose, and refuses to deliver
the amount of the property which the sum
deposited with him would purchase, the prin
cipal may recover the value of the property
in an action of account. Bradfleld v. Pat
terson, 106 Ala. 397, 17 So. 536.
A purchase in the principal's name with
the agent's funds does not vest in the agent,
even though made without the principal's
knowledge, unless the principal consents to
give the agent the benefit. Giannoni v.
Gunny. 14 La. Ann. 632.
Election of principal. — The principal may
elect to hold the agent or claim goods taken
by the agent without authority. Thus an
agent, although authorized to sell or ex
change the property of his principal, does
not by any exchange divest his principal of
his right of property in the thing received ;
nor does an agent, by investing his funds
in the property of his principal, make the
property his own. The principal may claim
the property received by his agent in ex
change, or sue for the value; and suing for
its value is an election of remedy. Lowry
r. Beckner, 5 B. Mon. (Ky.) 41; Greene v.
Haskell, 5 R. I. 447. But he cannot both
hold the agent and demand the goods. Myers
v. Walker, 31 III. 353; Perkins v. Hershey,
77 Mich. 504, 43 X. W. 1021.
1. De Leonis v. Etchepare, 120 Cal. 407, 52
Pac. 718 (holding that the agent wa9 bound
to pay over moneys collected on demand, al
though he obtained his power of attorney
by fraud) ; Nolan v. Shaw, 6 La. Ann. 40;
Brumble v. Brown, 71 N. C. 513 (holding
that one who receives notes for collection is
bound, on demand of settlement, either to
return them or show sufficient reason for not
doing so) .
Improper demand. — Under a provision in
a contract for the sale of machines by an
agent that he should promptly deliver all
machines remaining unsold at the end of the
season on demand of the principal, such
agent cannot be compelled to pay for ma
chines as sold which he refused to deliver
on demand, where the demand was coupled
with a claim for the value of other machines
under another provision of the contract, and
compliance with it might have been con
strued as an admission of the validity of the
latter claim, which the agent disputed.
Esterly Harvesting Mach. Co. v. Veeder, 29
Nebr. 664, 45 N. W. 1103.
Where an agent sells on credit he cannot
be called upon to pay the money over to the
principal until he has received the whole
amount from the purchaser, unless the delay
in payment has been occasioned by his
neglect. Varden v. Parker, 2 Esp. 710.
2. Hemenway v. Hemenway, 5 Pick. (Mass.)
389; Haebler v. Luttgen, 2 N. Y. App. Div.
390, 37 N. Y. Suppl. 794 [affirmed in 158
N. Y. 693, 53 N. E. 1125] (holding that
where an agent agrees to sell and remit the
proceeds, and he sells and takes notes, he is
still bound to remit the proceeds at the time
fixed for remittance, whether or not the notes
are paid ) : Morison v. Thompson, L. R. 9
Q. B. 480, 43 L. J. Q. B. 215, 30 L. T. Rep.
N. S. 869, 22 Wkly. Rep. 859 (holding that
where no account remains to be taken be
tween principal and agent, it is the duty of
the agent to pay over money as absolutely
belonging to the principal ) .
8. Weaver v. Fisher, 110 111. 146 (holding
that an agent may be compelled to return
a certificate of membership in an exchange
to his principal on leaving the employment,
where it was furnished to him by the prin
cipal to enable him to carry on the agencv) ;
Duff v. Blair, 74 N. Y. App. Div. 364, 77 N. Y.
Suppl. 444; Halifax Merchants Bank p. Whid-
den, 19 Can. Sup. Ct. 53.
4. Fidelity Inv. Co. v. Carico, 1 Colo. App.
292, 28 Pac. 1131 (holding that evidence
of robbery is not a good defense unless the
agent shows that he kept the full amount
for his principal in his safe) ; Gladiator
Consol. Gold Mines, etc., Co. v. Steele, 132
Iowa 446. 106 N. W. 737.
5. Kountz v. Gates, 78 Wis. 415, 47 N. W.
729, holding that where an agent disposes
of his principal's property according to his
authority, and secures a contract for the pay
ment of a valuable consideration therefor.
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repudiate any unauthorized acts of the agent and hold him strictly accountable
to the agreement between them.6
b. To Whom Accountable. An agent's duty to account is ordinarily owing
to his principal only,7 or upon his death to the heirs or personal representatives.8
In accordance with this rule, a subagent ordinarily is under a duty to account
only to the primary agent,' unless his employment is such that a privity of contract
exists between him and the principal, in which case he may be compelled to account
directly to the principal; 10 and in any case he may be compelled to account to
the principal if notice of the latter's ownership is given to him before he turns
over the funds or property to the primary agent." But having settled with the
primary agent a subagent cannot be compelled to account over again to some other
person having a beneficial interest but sustaining no legal relation to him.12 In
case of the death of an agent his personal representatives must account wherever
it would have been his duty so to do.13 Where a number of persons constitute
one their common agent for a common purpose, he should account to them all
together and not to one separately,1* except where the understanding between
and wrongfully surrenders such contract or
releases the purchaser from payment of any
part thereof without authority, he must ac
count to his principal on the basis of con
ditions existing immediately before such sur
render. And see Witsell r. Riggs, 14 Rich.
(S. C.) 186, where an action was brought to
recover damages for an alleged breach of
duty in not paying over to plaintiff the pur
chase-money (Confederate treasury notes) of
land which defendant had sold for plaintiff,
the money having been retained by defendant,
Without giving notice that he had receded
it, until it became valueless; and the declara
tion contained no specific allegation of fraud
or collusion, nor of special damages; and it
was held that the measure of damages was
the value of the currency at the time it was
received by defendant, with interest thereon.
6. Chapman v. Hughes, 134 Cal. 041, 58
Pac. 298, 60 Pac. 974, 66 Pac. 982.
7. Rosaler v. Mandeville, 92 N. Y. Suppl.
341 ; Attv.-Gen. r. Chesterfield, 18 Beav. 596,
18 Jur. 686, 2 Wkly. Rep. 499, 52 Eng. Re
print 234, holding also that the case of a
charity forms no exception to the rule.
8. Carrau v. Chapotel, 47 La. Ann. 408, 16
So. 873, holding, however, that where a prin
cipal dispensed with any account by the
agent, and none was kept, the heir of the
principal cannot compel the agent to account
if there are no books or data from which
it can be made.
9. Toland v. Murray, 18 Johns. (N. Y.)
24; Gooderham v. Hyde, 6 U. C. C. P. 341.
See Lockwood v. Abdy, 9 Jur. 267, 14 Sim.
437, 37 Eng. Ch. 437, 60 Eng. Reprint
428.
10. Miller v. Farmers', etc., Bank, 30 Md.
392; Wilson p. Smith, 3 How. (U. S.) 763,
11 L. ed. 820, holding that whenever by ex
press agreement of the parties a subagent is
to be employed by an agent to receive money
for the principal, or where an authority to
do so may be implied from the usual course
of trade or the nature of the transaction,
tho principal may treat the subagent as his
agent, and when he has received the money
may recover it in an action for money had
and recei%'ed. Sec Crosslev v. Magniac, [1893J
1 Ch. 594, 67 L. T. Rep.'N. S. 598, 3 Reports
202, 41 Wkly. Rep. 598 ; Beaumont v. Boult-
bee, 7 Ves. Jr. 599, 32 Eng. Reprint 241.
11. Harrison Mach. Works v. Coquillard,
26 111. App. 513. See Lewis v. Peck, 10 Ala.
142, 12 Ala. 768, holding that where money
is collected by an agent on a note for persona
who are themselves agents, he may dischargo
himself by paying it oyer either to those from
whom he received the claim or to the true
owner, but cannot discharge himself by pay
ing it to the payee of the note, if the payee
is not iii fact the true owner, and is not the
person from whom he received the note for
collection.
The privity of the trust relation has been
held sufficient to enable a principal to sue a
subagent having funds belonging to the prin
cipal, which the subagent refuses to pay over.
Milton p. Johnson, 79 Minn. 170, 81 N, W.
842, 47 L. R. A. 529.
12. Tripler v. Olcott, 3 Johns. Ch. (N.Y.)
473 (holding that where an agent has fairly
accounted with his immediate and authorized
principal, he is not bound to account over
again to a person beneficially interested or
cestui que trust to the principal) ; New Zea
land, etc., Land Co. v. Watson, 7 Q. B. D.
374, 50 L. J. Q. B. 433, 44 L. T. Rep. N. S.
675, 29 Wkly. Rep. 694; Covering's Case,
Prec. Ch. 535, 24 Eng. Reprint 240; Potts
v. Potts, 1 Vern. Ch. 207, 23 Eng. Reprint
418. But see Wagstaffe v. Bedford, 1 Vern.
Ch. 95, 23 Eng. Reprint 337. Compare Pol
lard v. Downes. 2 Ch. Cas. 121, 22 Eng. Re
print 876, in which the court, without offer
ing any reason, held that an agent who had
accounted to the trustee who appointed him
could be compelled to account again to the
cestui que trust.
13. Walsham r. Stainton, 9 Jur. N. S. 1261,
33 L. J. Ch. 68, 9 L. T. Rep. X. S. 357, 12
Wkly. Rep. 63; Salisbury r. Morrice, 11
L. J. Ch. 114; Lee r. Bowler, Rep. t. Finch
125, 23 Eng. Reprint 68.
14. Louisiana Bd. nf Trustees r. Dupuy,
31 La. Ann. 305; Hatsall v. Griffith. 2 Cromp.
& M. 679, 3 L. J. Exch. 191. 4 Tyrw. 487.
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the parties is that he should account to one only,15 or to each separately.1* Where
a principal has assigned his right to the property or funds, of which fact the agent
has notice, he may be compelled to pay it over thereafter to the assignee.17
c. Keeping and Rendering Accounts. In accordance with this duty, an agent,
where his agency is of such a nature as to require it
,
must keep true, regular, and
accurate accounts of all his transactions as agent, both of receipts and disburse
ments,18 and be ready to render to his principal a full and complete statement
of his dealings and of the state of the account between them,'1' supported by proper
vouchers,20 whenever an accounting is reasonably requested or demanded," or at
reasonable times without demand, especially if to make such demand would be
impracticable or very inconvenient,- unless there is something in the nature or
character of the particular agency that excuses him from doing so,23 as where the
principal's own conduct or carelessness makes it impossible for him to render an
15. Gray v. Reardon, 10 Fed. Cas. No. 5,727,
2 Crunch C. C. 219; Maxwell v. Gregg, 6 L. J.
Ch. O. S. 128. 4 Russ. 285, 28 Rev. Rep. 92,
4 Eng. Ch. 285, 38 Eng. Reprint 813.
Joint interests.—If one sells personal prop
erty as the agent and by the authority of
another, and agrees to pay him the proceeds,
he is liable to such other for the proceeds
of the sale, although other persons may be
jointly interested in the property. Grav V.
Reardon. 10 Fed. Cas. No. 5,727, 2 Cranch
C. C. 219.
Where notice is given to an agent in a par
ticular adventure that another person is
jointly interested with his principal, this
prima facie imposes upon the agent the neces
sity of accounting to such other person for
his share of the adventure; but this obliga
tion ceases to exist if the transaction shows
that it was the intention of such other per
son and of the party originally interested
in the adventure that the agent should ac
count solely to the latter. Maxwell r. Gregg,
6 L. .1. Ch*. 0. S. 128, 4 Russ. 285, 28 Rev.
Rep. 92. 4 Eng. Ch. 285, 38 Eng. Reprint 813.
16. Lawless r. Lawless, 39 Mo. A pp. 539,
holding that where an agent employed by
three owners of certain land to sell the land
1s to account to each separately for his
respective interest, he is liable to each sep
arately for what such interest realized at
the sale.




18. (Irnrqia.— Dodge r. Hatchett, 118 Ga.
883, 45 S. E. 667,
Illinois. — Illinois Linen Co. t. Hough, 91
Til. G3; Chicago Title, etc., Co. r. Ward, 113
III. App. 327; Moyses V. Rosenbaum. 98
111. App. 7
,
holding that it will not do to
account for expenses in a round sum, but
they must lw>itemized.
Intra.— Gladiator Consol. Gold Mines, etc.,
Co. r. Steele, 132 Towa 440, 106 N. W. 737,
holding that one who takes an agency is pre
sumptively capable of keeping accounts suffi
cient for the conduct of the business, and will
in general be held responsible for so doing.
Kentucky.—Peterson r. Poignard. 8 B. Mon.
309.
Pennsylvania.— Landis P. Scott. 32 Pa. St.
405.
South Carolina. — Riley r. Allendale Bank,
57 S. C. 98. 35 S. E. 535.
Enyland. — Gray v. llaig, 20 Beav. 219, 52
Eng. Reprint 587 (holding that it is impera
tive upon an agent to preserve correct ac- .
counts of all his dealings and transactions;
and the loss, and still more the destruction,
of the evidence by such agent falls most
heavily upon himself) ; Clarke v. Tipping,
9 Beav. 284, 50 Eng. Reprint 352. See Ched-
worth v. Edwards, 8 Ves. Jr. 46, 6 Rev. Rep.
212, 32 Eng. Reprint 2C8.
See, however, Rich r. Austin, 40 Vt. 416.
See 40 Cent. Dig. tit. "Principal and
Agent," § 124.
A traveling salesman who receives his sal
ary and his expenses must keep an account
of his expenses, it being an incident of his
duty to account to his employer. Wolf r.
Salem, 33 III. App. 614.
19. Chicago Title, etc., Co. v. Ward, 113
111. App. 327 (holding that an agent must
furnish detailed and itemized statements of
receipts and expenditures) ; Campbell r. Cook,
193 Mass. 251, 79 N. E. 261 (holding that
where, in an action for an accounting by
an agent acting as trustee for his principals,
it appears that the property was for the most
part insured in companies of which the agent
was the local representative, the principals
are entitled to an itemization of the inanr-
ance on the property, so as to show the com
panies issuing the policies and the rates
paid, although such companies are solvent);
Finch r. Burden, 12 h. T. Rep. N. S. 302:
Hardwicke r. Vernfin. 14 Ves. Jr. 504. 9
Rev. Rep. 329, 33 Eng. Reprint 61.4.
20. Dodge v. Hatchett. 118 Ga. 883, 45 S. E.
'667; Riley v. Allendale Bank, 57 S. C. 9S.
35 S. E. 533.
21. Dodge v. Hatchett, 118 Ga. 883. 45
S. E. 667; Nolan v. Shaw, 6 La. Ann. 40.
22. Clark r. Moody. 17 Mass. 145; Orro^n-l
v. Hutchinson, 13 Ves. Jr. 47, 33 En^. Re
print 212 [affirmed in 16 Ves. Jr. 94, 33 Eng.
Reprint 9191.
23. Hamilton r. Hamilton. 15 N. Y. App.
Div. 47, 44 N. Y. Suppl. 97 (where the court
refused to hold a son liable for keeping ac
counts in the same careless fashion taught
him by the father, who put him in charjje
of his business) ; Oddv r. Seeker, 2 SmaV*
* G. 193. 65 _ Eng. Reprint 361 (holding,
however, that it is no objection to a claim
or bill filed for an accounting against A
confidential agent that he has been also em
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account.24 An agent who fails to keep an account raises thereby a suspicion of
infidelity or neglect, creates a presumption against himself, and brings upon him
self the burden of accounting to the utmost for all that has come into his hands; and
in such a ease every doubt will be resolved against the agent, and in favor of the
principal.25 If the agent renders an untrue account, giving a false balance, he
becomes at once liable to his principal; 28 and if he refuses to account when it is
his duty to do so, the principal may at once terminate the agency and sue for the
balance then due.27 ' . -'
d. Set-Off and Counter-Clalm. In rendering an account between principal
and agent, any lawful claims of the agent by way of compensation, reimburse
ment, or interest may as a general rule be deducted from the claim of the princi
pal,28 except that the agent may not deduct or set off a debt due to himself in a
ployed as a solicitor in respect to the same
property ) . . ,. ■. ■
An agent may be excused from keeping an
account, where it appears that he had not
undertaken the duty of keeping accounts,
and that his education and capacity, as well
as the course of dealing between him and his
employer, were inconsistent with his keeping
regular accounts. Tindnll v. Powell, 4 Jnr.
X. S. 944, 0 VVkly. Rep. 850.
An agreement as to the amount due an
agent will not excuse him from rendering an
account to his principal. Jenkins v. Gould,
3 Russ. 385, 3 Eng. Ch. 385, 38 Eng. Reprint
620.
24. Macauleyit). Elrod, 28 S. W. 782, 29
S. VV. 734, 10 Kv. L. Rep. 549; Robbins v.
Robbins, (X. J. Ch. 1885 ) 3 Atl. 204, holding
that if the principal has, by his interference
with the management of the property in
trusted to the agent, created or contributed
to such confusion as to render it impossible
to render a satisfactory accounting, the
agent will not be held to the most rigid rule.
25. Illinois.— Illinois Linen Co. v. Hough,
91 111. 63.
Kentucky. —Peterson v. Poignard, 8 B. Mon.
309. .
Oregon. — Salem Traction Co. p. Anson, 41
Oreg. 562, 67 Pac. 1015, 69 Pac. 675.
Pennsylvania. — Landis v. Scott, 32 Pa. St.
495.
England.— Stainton v. Carron Co., 24 Beav.
340, 3 Jur. N. S. 1235, 27 L. J. Ch. 89, 53
Eng. Reprint 391 (holding that where the
accounts of an agent acting for a company
have been improperly kept or mystified, and
not duly rendered and explained when asked
for, the court will direct them to be taken
through a period of twenty-five years, al
though accounts sent in had been acted on,
and although shareholders who asked for
further information and explanation as to
such accounts did not persevere to obtain
them) ; Gray P. Haig, 20 Beav. 219, 52 Eng.
Reprint 587 ; Middleditch r. Sharland, 5 Ves.
Jr. 87, 31 Eng. Reprint 485; Hardwicke r.
Vernon. 4 Ves. Jr. 411, 4 Rev. Rep. 244, 31
Eng. Reprint 209 (in which an account
between principal and agent was settled from
loose papers, the agent having kept no regu
lar books; and after his death liberty was
given to surcharge and falsify upon an al
legation of errors since discovered).
An agent cannot complain if he is charged
the highest amount that might have been
received on the ground that the proof does
not show that such amount was actually in
his hands; and if lie utterly fails to account
he may be required to pay the price of the
property whether he has disposed of it or not.
Strouse v. Love, 16 X: Y. Suppl. 933; Landis
v.- Scott, 32 Pa. St. 495, -
26. Clark v. Moody, 17 Mass. 145.
27. Contractors', etc., Supply Co. r. Alta
Portland Cement Co., 26 Ohio Ciri Ct. 49.
28. Indiana. —English p. Devarro, 5 Blaekf.
588, holding an agent entitled to a deduction
for his commissions and expenses. '
loira.— Bayliss v. Davis, 47 Iowa 340, hold
ing an agent entitled to credit, on his note
for the balance due on certain machines, for
the value of machines recovered from the
person to whom the agent had fraudulently
sold them.
Kentucky. — Hoskins pi Morton, 85 S. W.
742, 27 Kv. L. Rep. 529; White r. Treadwav,
62 S. W. 960, 21 Kv. L. Rep. 702; Ford Lum
ber Co. v. Arvine,*38 S. W. 137, 18 Kv. L.
Rep. 711.
Louisiana. — Gilly p. Roumicu, 11 La. Ann.
746 (holding that* where an agent is com
pelled to Tender his account, he has the right
to retain only a sufficient amount of the prop
erty of the principal in his hands to satisfy
his expenses and costs, and may retain by
way of set-off what the principal owes him
if the debt is liquidated) ; Xolan v. Shaw, 6
La, Ann. 40.
Michigan.— Kimball v. Rannev, 122 Mich.
160, 80 X. W. 992, 80 Am. St. Rep. 548, 46
L. R. A. 403.
Missouri. — Harms p. Wolf, 114 Mo. App.
387, 89 S. W. 1037.
New Jersey.— Hutchinson r. Van Voorhis,
54 N. J. Eq. 439, 35 Atl. 371.
New York.— Duff p, Blair, 74 X. Y. App.
Div. 364, 77 X. Y. Suppl. 444; Picker F.
Weiss, 39 Misc. 22. 78 X. Y. Suppl. 761.
North Carolina. — Lanee v. Butler, 135
X. C. 419, 47 S. E. 488.
Pennsylvania. — Shearman r. Morrison, 149
Pa. St. 386, 24 Atl. 318; Johnson p. Hoosier
Dill Co., 99 Pa. St. 210; Evans p. Lyon. 33
Pa. Super. Ct. 255. holding that where a suit
is brought to recover a balance alleged to
be due by defendants to plaintiff for goods
of the latter sold by defendants on commis
sion as agents, defendants may show that
plaintiff wrongfully terminated the contract
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matter not arising out of the agency,29 nor can he set off a claim where it would
be a breach of his duty to the principal,30 or set off sums wrongfully or unauthor-
izedly expended or applied by him.31 Nor can an agent, without the principal's
knowledge and consent, apply the principal's funds or property, which he has in
his possession, to a debt due to him by the principal 32 or by a third person,33
particularly where the funds or property are intrusted to him to be applied to a
another and specific purpose.34
e. Approving, Stating, and Opening Accounts. Questions relative to a stated
or settled account between a principal and his agent are ordinarily governed by
the rules governing stated or settled accounts generally.35 Where an account is
received by the principal and not objected to within a reasonable time, it is pre
sumed to have been accepted as correct, and ordinarily thereby becomes a settled
account; and if the principal acted upon full knowledge the account cannot be
before the time specified therein, and may set
oil' against plaintiff's claim the expenses in
curred after the breach in endeavoring to
carry out the requirements of the contract
as to themselves.
Tennessee. — Royston v. McCulley, (Ch.
App. 1900) 59 S. W. 725, 52 L. R. A. 899;
Glascow p. Hood, (Ch. App. 1900) 57 S. W.
162.
United States.— Evans v. Lawton, 34 Fed.
233.
England.— Stonehouse p. Read, 3 B. & C.
669, 5 D. & R. 603, 10 E. C. L. 304. See
Dale p. Sollet, 4 Burr. 2133.
Canada.— Hamilton v. Street, 8 U. C. Q. B.
124. See Marshall v. Matheson, 31 Nova
Scotia 238.
See 40 Cent. Dig. tit. ". Principal and
Agent," § 164. And see, generally, Accounts
and Accounting, 1 Cyc. 351; Recoupment,
Set-Off, and Counter-claim.
Interest.— Where the accounts between a
principal and agent are closed, and a suit is
brought three years later to recover a balance
due, and the agent presents no claim for
commissions until asserted in the action
against him, he is not entitled to interest
until the date of filing his answer. Orr o.
Louisville Tobacco Warehouse Co., 99 S. W.
225. 30 Ky. L. Rep. 457.
29. Mclvin v. Aldridge, 81. Md. 650, 32Atl.
389 (holding that in a suit for an account
ing between owners of property and their
agents for its sale, a personal indebtedness
of one of the owners to one of the agents can
not be considered) ; Tagg p. Bowman, 99 Pa.
St. 376, 108 Pa. St. 273, 56 Am. Rep. 204;
Simpson p. Pinkerton, 10 Wkly. Notes Cas.
(Pa.) 423. But see Noble v. Learv, 37 Ind.
186.
Subagent.— Where a principal sues a prop
erly constituted subagent for the amount of
a bill of exchange received in the course of
his employment for the principal, and the
subagent has made no advances and given no
new credit to the agent on account of the re
mittance of the bill, the subagent cannot
protect himself against suit by passing the
amount of the bill to the credit of the agent,
although the agent may be his debtor. Wil
son v. Smith, 3 How. (U. S.) 703, 11 L. ed.
820.
30. See New Orleans r. Finnerty, 27 La.
Ann. 681, 21 Am- Rep; 569.
31. Middleton, etc., Turnpike Road r. Wat
son, 1 Rawle (Pa.) 330; Jay p. Macdonell,
17 Grant Ch. (U. C.) 436.
32. Iowa.— Clark v. Lee, 14 Iowa 425,
holding that where an agent sold real estate
of his principal to his wife for his own use
and benefit, which he claimed to hold as se
curity for advances made to his principal, a
court of equity would set aside the sale.
Louisiana. — Young v. Jackson, 37 La. Ann.
810 (holding that an agent cannot retain
from funds of the principal in his hands sums
to meet anticipated future services and ex
penses) ; Palmer p. Haynes, 2 La. 370.
Nebraska.— Englehart v. Peoria Plow Co.,
21 Nebr. 41, 31 N. W. 391, holding that u
agent for the sale of agricultural machinery
cannot, by virtue of his agency, indorse a
note, taken by him for such machinery pay
able to the order of his principal, to himself
in payment for his commissions, and thereby
divest his principal of property in such note,
even if the agency included the power of in
dorsing his principal's notes.
New Hampshire.—Morse r. Woods, 5 N. H.
297, holding that where an agent is employed
to receive money for his principal, he cannot
appropriate it to the payment of a debt due
to him from the principal without the consent
of the latter.
Pennsylvania.— Shearman v. Morrison, 149
Pa. St. 386, 24 All. 313; Smuller v. Union
Canal Co., 37 Pa. St. 68.
See 40 Cent. Dig. tit. "Principal and
Agent." § 131.
33. Edwards p. Powell, 13 N. C. 190, hold
ing that property delivered to an agent under
a contract of the principal with a third per
son cannot, without the consent of the prin
cipal, be applied by the agent to the pay
ment of a debt due to himself from that per
son.
A subagent cannot use funds of the prin
cipal in his possession to settle his own ac
counts with the primarv agent. Arnold r.
Clark, 1 Sandf. (N. Y.)'491.
34. Frazier v. Poindexter. 78 Ark. 241. 95
S. W. 464, 115 Am. St. Rep. 33.
35. McLendon v. Wilson, 52 Ga. 41 ( hold
ing that a settlement of accounts between
an agent and his principal, the principal giv
ing his promissory notes for the amount of
the agent's demand but at the time pro
testing against its fairness, is not an estoppel
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thereafter impeached,3" except where the principal can establish some omissions,
mistakes, or fraud, in which case the account may be ordered reopened ; 37 and
where the agent has failed to render accounts or has perpetrated frauds, lapse of
upon the principal, and the fairness and
legality of the account is still open to in
quiry even though no fraud or mistake or
ignorance of fact is shown) ; Tupper v. Rider,
61 Vt. 09, 17 Atl. 47. And see, generally, Ac
counts and Accounting, 1 Cyc. 364 et seq.
An account of sales rendered by a con
signee to his consignor is prima facie evi
dence of its correctness. Mertens v. Notte-
bohms, 4 Gratt. (Va.) 163; Ruffner v.
Hewitt, 7 W. Va. 585.
Stale demands. — A mandatary who has
acted as such continuously for a long period
of years without being called upon for an
account, and who then renders an account
showing a balance in his favor, does not sub
ject his demand to a charge of stateness be
cause the credits giving rise to the balance
arose in the first years of i the mandate.
Borge's Succession, 44 La. Ann. 1, 10 So.
418.
Where a principal signs drafts for his agent
with the full knowledge of the state of the
accounts and in liquidation or settlement of
the same, he is as a general rule prima facie
bound thereby for the payment of the money
expressed therein, and if there are any facts
going to show that it was not the intention
of the parties that the drafts should be a full
and final settlement and compromise of the
subject-matter of the accounts for which the
drafts were given, the burden of proof to
show such facts is on the principal, and he
should rebut the presumption of the law
against him by clear and satisfactory evi
dence. McLendon v. Wilson, 52 Ga. 41.
36. Illinois.— McCord v. Manson, 17 111.
App. 118, holding that the fact that a
principal has from tune to time received
statements from his agent, and has retained
them without objection, is prima facie evi
dence of an admission by the principal that
such statements are correot.
loxca.— Minnesota Linseed Oil Co. i". Mon
tague, 05 Iowa 67, 21 N. W. 184.
Louisiana. — Mansell v. Payne, 18 La. Ann.
124; Kion v. Gilly, 6 Mart. 417, 12 Am. Dec.
483.
Massachusetts.— Warren v. Para Rubber
Shoe Co., 106 Mass. 97, 44 N. E. 112 (hold
ing that where it does not appear that the
complainant corporation was ignorant of any
of the transactions made in its behalf by its
selling agents, and had in its own possession
all the means necessary for stating the ac
counts correctly, a bill cannot be maintained
by it to have the accounts of the agents re
opened and a new accounting made after a
termination of the agency) ; Farnam c.
Brooks, 9 Pick. 212.
Xew York.— Stenton v. Jerome, 54 N. Y.
480; Myer v. Abbett, 105 N. Y. App. Div. 537,
94 N. Y. Suppl. 238 [affirmed in 186 N. Y.
519, 78 N. E. 1107].
South Carolina. — Geddes v. Hutchinson, 40
S. C. 402, 19 S. E. 9, holding that where a
person purchased land and took title in him
self as agent for himself and others, and the
parties personally adjusted their accounts,
equity will not reopen the account after the
death of any of the parties and the accom
plishment of the specific object of the agency.
Vermont. — Tharp v. Tharp, 15 Vt. 105.
United States.*— Standard Oil Co. t. Van
Etten, 107 U. S. 325, 27 L. ed. 319; Wiggins
f. Burkhlam, 10 Wall. 129, 19 L. ed. 884;
Perkins p. Hart, 11 Wheat. 237, 6 L. ed. 463;
.Curtis T. Newton, 58 Fed. 495; TaloOtt V.
Chew, 27 Fed. 273. -
England.— Williamson v. Barbour, 9 Ch. D.
529, 50 L. J. Ch. 147, 37 L. T. Rep. N. S.
698.
'
Canada. — Peters v. Worrall, 32 Can. Sup.
Ct. 52.
See 40 Cent. Dig. tit. " Principal and
Agent," § 177. And see infra, 111, A, 4,
h, (I).
Facts peculiarly within knowledge of agent.
— The retention by a principal for a number
of years of the accounts rendered by an agent
without objection thereto, when the accounts
contained statements of facts pecularly within
the knowledge of the agent and not known by
principal until shortly before action brought,
does not constitute an acquiescence which
will prevent the principal maintaining an
action for a difference in his favor. Gale r>.
New York Hav Co., 54 N. Y. App. Div. 72,
66 N. Y. Suppl. 291. ..
If the account is merely preliminary and is
not accepted by the principal it does not be
come binding. Smith v. Redford, 19 Grant
Ch. (U. C.) 274. See also Farquhar v. East
India Co., 8 Beav. 200, 30 Eng. Reprint 102.
37. Follansbee v. Parker, 70 111. 11; Phil
ips v. Belden, 2 Edw. (N. Y.) 1; Williamson
i\ Barbour, 9 Ch. D. 529, 50 L. J. Ch. 147,
37 L. T. Rep. X. S. 693 (in which it waa
held that one case of proved fraudulent over
charge is sufficient to open the accounts be
tween the parties) ; Stainton v. Carron Co.,
24 Beav. 349, 3 Jur. N. S. 1235, 27 L. J. Ch.
89, 53 Eng. Reprint 391 [modified in 30 L. J.
Ch. 713, 7 Jur. N. S. 045, 4 L. T. Rep. N. S.
659]; Rothschild t\ Brookman, 5 Bligh K. S.
105, 5 Eng. Reprint 273, 2 Dow. & CI. 188,
6 Eng. Reprint 099 [affirming 7 L. J. Ch.
0. S. 163, 3 Sim. 153, 30 Rev. Rep. 147, 6
Eng. Ch. 153, 57 Eng. Reprint 957] ; Broad-
bent v. Barlow, 3 De G. F. & J. 570, 7 Jur. X. S.
479, 30 L. J. Ch. 569, 4 L. T. Rep. N. S. 193,
64 Eng. Ch. 570, 45 Eng. Reprint 999; Beau
mont v. Boultbee, 7 Ves. Jr. 599, 32 Eng. Re
print 241 [affirming a Ves. Jr. 485, 31 Eng.
Reprint 695]. And see, generally, Accounts
and Accounting, 1 Cyc. 459 et seq.
In settling an extended insurance account
between an agent and the representatives of
his deceased principal, the fact that defend
ant omitted to credit his principal witli in
terest and the balance due to him from year
to year, where there wns no express contract
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time or the death of the agent will not prevent an opening of the account, although
in order that such opening may be ordered the case should be very clear.38 When
the contract of agency provides who shall pass upon the accounts of the agent,
the report of such inspector is conclusive in the absence of fraud or mistake.39
f. Commingling of Funds or Property/" As an important part of his duty
to keep clear and regular accounts, it is the duty of an agent to keep separate and
distinct from his own property the business and property of his principal; and if
he fails to do so, he is put to the necessity of showing clearly which part belongs
to his principal and which to himself;41 and ho. is personally responsible for any
resulting loss,42 unless he acted in good faith and no detriment resulted to the
principal.43 In such case the whole commingled mass will be treated as trust
property except in so far as the agent may be able to distinguish what is his,"
and every doubt will be resolved in the principal's favor; and if the two sums can
not be distinguished the agent must satisfy to the full every legal or equitable
claim of the principal, even to the extent, if that be necessary, of giving the whole
to the principal.45 If the agent deposits his principal's money in a bank in good
to allow interest, is not evidence of fraud;
and the fact that certain claims which were
then of little or no value, although they af
terward became very valuable, were not men
tioned in the account, although both parties
had full means of knowing the facts, is not
proof of fraud on the part of the agent.
Farnam p. Brooks, 9 Pick. (Mass.) 212.
An agent's account in which he charges
himself with sums received is not conclusive
against him as to the facts of those receipts;:
but the account may be opened to let in the
fact of the sums not having been received
in either of the following cases: if the ac
count on the face of it disclosed that the
money has not been actually received; if the
principal shows by his conduct that ha
knows the money has not been aetually re
ceived; or if the principal does not express
his assent to a subsequent correction of the
account by the agent, in which correction he
relieves himself from 'the sum with which he
had previously charged himself. Shaw v.
Dartnall, 6 B." & C. 56, 9 D. & R. 55, 5 L. J.
K. B. O. S. 35, 30 Rev. Rep. 246, 13 E. C. L.
37.
38. O'Bannon v. Vigus, 32 111. App. 473;
Stainton ». Carron Co., 24 Beav. 346, 3 Jur.
N. S. 1235, 27 L. J. Ch. 89, 53 Eng. Reprint
391 [modified in 7 Jur. N. S. 645, 30 L. J.
Ch. 713, 4 L. T. Rep. N. S. 659] (holding
that if a company does not discover, and
has not the means of discovering, the cor
rectness of entries in a succession of ac
counts rendered by their agent, they are not,
after the decease of the agent, precluded by
lapse of time or by certain shareholders
omitting against opposition to press for ex
planations previously asked, from showing
that such entries are not only erroneous but
fraudulent) ; Clarke v. Tipping, 9 Beav.
284. 50 Eng. Reprint 352 (in which fraudu
lent accounts between a principal and factor
were opened from the beginning, the court
holding that the relief ought not under such
circumstances to be limited to a right to
surcharge and falsifv) ; Holstcomb P. Rivers.
1 Ch. Cas. 127, 22 Eng. Reprint 726; Hunter
P. Belcher, 2 I>e G. J. & S. 194, 10 Jur. N. 8.
663, 10 L. T. Rep. N. S. 548, 12 Wkly. Rep.
782. 67 Eng. Ch. 194, 4<5Eng. Reprint 349
[affirmed in 9 L. T. Rep. N. S. 501. 12 Wkly.
Rep. 121]; Ormond p. Hutchinson, 13 Vea.
Jr. 47, 33 Eng. Reprint 212 [affirmed in 10
Ves. Jr. 94. 33 Eng. Reprint 919], i
39* Metropolitan L. Ins. Co. v. Long. 65
111.App. 295; Stevens r. Metropolitan L. Ins.
Oo-v 13 N. Y. App. Div. 10, 43 N. V. Suppl.
00.
.'..,;....
In the absence of agreement the principal
cannot insist that the agent shall submit the
accounts to an improper person. Dadawell
P. Jacobs, 34 Ch. D. 278. 56 L. J. Ch. 233,
55 L. T. Rep. N. 8. 857, 35 Wkly. Rep. 261.
40. Right of principal to follow trust funds
in hands of third person see infra, III, F,
1, e, far).1
41. Atkinson P. Ward, 47 Ark. 533, 2 S. W.
77; Illinois Linen Co. r. Hough, 91 111. 63;
llooley v. Gieve, 9 Abb. N. Cas. (K. Y.) 8
[affirmed in 9 Daly 104], holding this
burden also to be on the agent's creditors
and representatives. See, generally, CoitFC-
sion of Coons, 8 Cvc. 570.
42. Webster V. Pierce, 35 111. 158 (holding
that an agent has no right to mix the fundi
of his principal with his own, and to hold
the principal liable for the depreciation of
money in his hands) ; Massachusetts L. In*.
Co. P. Carpenter, 2 Sweeny (X. Y.) 734
(holding that the loss must be sustains!
wholly by the agent).
If goods bought are mixed with those of
the agent the principal has an equitable title
to a quantity to be taken from the ina*s
equivalent to the portion of the money ad
vanced which has been used in the purchase,
ns well as to the unexpended balance. Long
v. Carter, 23 Ont. App. 121 [affirmed in 26
Can. Sup. Ct. 430].
43. Wood v. Cooper. 2 Heisk. (Tenn.) 441,
holding that If an agent acts in good faith
in intermingling his own and his principal's
funds, and no detriment to his principal re
sults therefrom, no personal responsibility
attaches to the act.
44. Central Nat. Bank p. Connecticut Mut.
L. Ins. Co.. 104 U. S. 54, 26 L. ed. 693.
45. Arkansas.— Atkinson v. Ward, 47 Ark.
533, 2 S. W. 77.
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standing, either in his principal's name or under some mark to indicate that the
deposit is not his own personal account, he will not be liable, although the bank
prove insolvent; 48 but if he deposits it in his own name or in any manner other
than to indicate that it belongs to his principal, ordinarily he is personally liable
for any loss.47 ., ,
g. Liability of Agent For Interest. As a general rule, where an agent is
ready at the proper time to account for and turn over funds or property in his
hands belonging to his principal, he is not liable for interest thereon before a
demand.48 But where the agent fails or refuses to account, and keeps in his
hands funds for which he should have accounted, the principal may collect from
him, in addition to such funds, lawful interest on the same from the time when
the accounting should have been made.49 An agent will also be liable for interest
Georgia.— Claflin v. Continental Jersey
Works, 85 Ga. 27, 11 S. E. 721,
Illinois.— Illinois Linen Co. v. Hough, 91
111. 63.
North Carolina.— Lance v. Butler, 135
N. C. 419, 47 S. E. 488, holding that where
an agent for the sale of goods mixes such
goods with his own stock of goods, the title
of his principal will attach to the whole
stock of goods until the value of his goods
is returned to him or properly accounted for.
Vermont.— Blodgett v. Converse, 00 Vt.
410, 15 Atl. 109.
West Virginia. — Simmons t'. Loonev, 41
W. Va. 738, 24 S. E. 077, holding that if
an agent sells his own and his principal's
goods in common, and collects enough to pay
his principal, but not enough to pay both,
and as an act of his own indulges the pur
chaser, he must pay his principal, and can-
. not apportion what he has collected between
himself and his principal. ,. |
United States.— Yates v. Arden, 30 Fed.
Cas. No. 18,120, 5 Cranch C. C. 526, hold
ing that an agent who, without authority,
mixes his principal's goods with his own, so
that he cannot distinguish them, must lose
what he contributed.
England.— Pariente v. Lubbock, 20 Beav.
588, 52 Eng. Reprint 731 [affirmed in 8
De G. M. & G. 5, 57 Eng. Ch. 5. 44 Eng.
Reprint 290] : Clark f;. Tipping, 9 Beav. 234,
50 Eng. Reprint 352 ; Broadbent v., Barlow,
3 De G. F. & J. 570. 7 Jur. N. S. 479, 30
L. J. Ch. 500. 4 L. T. Rep. N. S. 193, 64
Eng. Oh. 570. 45 Eng. Reprint 990; Lupton
r. White, 15 Ves. Jr. 432, 10 Rev. Rep. 94,
33 Eng. Reprint 817; Chedworth v. Edwards,
8 Ves. Jr. 40, 6 Rev. Rep^ 212, 32 Eng. Re
print 208 (granting an injunction to prevent
an agent from transferring stock, which the
agent had confounded so as to confuse in one
mass his own and his principal's property,
until the agent shall have satisfaetorily
distinguished the same).
Canada. —-Gore Bank v. Hodge, 2 V. C.
C. P. 350.
See 40 Cent. Dig. tit. "Principal and
Agent." ft 103.
46. Beatty v. McCleod, 11 La. Arm. 76
(holding that where an agent deposits money
in the name of his principal, it is to be pre
sumed that the money so deposited is the
identical money which he received from or
on account of his principal); Hammon v.
Cottle, 6 Serg. & R. (Pa.) 290 (holding that
an agent who deposits the money of his prin
cipal in a solvent house, subject to the
draft of his principal, is not liable for the
subsequent failure of the house) ; Massey v.
Banner, 1 Jae. & W. 241, 21 Rev. Rep. 150,
37 Eng. Reprint 367 [affirming 4 Madd. 413,
20 Rev. Rep. 317, 56 Eng. Reprint 757].
A sudden emergency may justify a depart
ure from his orders. Thus a merchant di
rected by his correspondent to deposit his
funds in a certain place may send them to
another, if reasonable ground of alarm or
danger prevent him from following direc
tions; but he must, if possible, keep them
within his reach and under his control, or he
will be liable in case of loss. Perez v.
Miranda, 7 Mart. N. S. (La.) 493.
47. Cartmell v. Allard, 7 Bush (Ky.) 482
(holding that if an agent makes an unau
thorized deposit of funds in his hands, to
gether with his own money, in a common
account with a banker, such disposition will
be treated as a conversion of the funds, and
devolve on him any loss which may be
sustained by the banker's insolvency) ; Nor-
ris v. Hero, 22 La. Ann. 005 (holding also
that the agent cannot urge the failure of the
bank after the deposit was made, as grounds
for throwing the loss on the principal).
Compare Hale r. Wall, 22 Graft. (Va.) 424.
48. Miller r. Clark, 5 Lans. (If. Y.J 388
(holding that as a general proposition an
agent is not liable to be charged with in
terest upon moneys received and held by
him for the use of the principal, but in order
to render him liable for interest some other
fact must be shown in addition to the mere
receiving and retaining of the money in his
hands) ; Hudson v. Hudson, Sheld. (X. Y.)
386; Chase v. Union Stone Co., 11 Daly
(N. Y.) 107; Williams t>. Storrs, 0 Johns.
Ch. (K Y.) 353, 10 Am. Dec. 340; Haux-
hurst r. Hovey, 26 Vt. ,544: BischofTshoim'
v. Baltzer. 21 Fed. 531: Rogers r. Boehm,
2 Esp. 702; Chedworth r. Edwards. 8 Ves.
Jr. 40, 6 Rev. Rep. 212, 32 Eng. Reprint 268.
Interest is sometimes made entirely a mat
ter of statute.— See the statutes of the differ
ent states. And see Pet tit. r. Thalheimer,
3 Colo. App. 355, 33 Vnc. 277.
49. Georgia.— Anderson P. State. 2 Ga. 370.
Illinois^- Bedell r. Janney, 9 111. 193;
Miller v. McCormick Harvesting Macli, Co.,
S4 111. App. 5?1. .
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where he expressly or impliedly agrees to pay it,50 or where he has made somt
investment or use of the funds from which he has received interest or profit," or
where he fails to apply funds to the purpose for which his principal put them in
his charge 53 or uses them himself.63 If an agent neglects to inform his principal
of the receipt of money belonging to him, he is liable for interest from the time
when he ought to have given such information.54 It has been held that an agent
is also liable for interest if he fails to invest funds which he cannot safely pay
over.55 As a general rule interest is reckoned from the date of a demand for the
funds,5" or from the date of suit for their recovery;57 or, if he was to invest the
money, then from the date the investment should have been made, and presump
tively this is immediately upon receipt of the money.58 But where the agent has
New York.— Miller v. Clark, 5 Lans. 388;
People v. Gasherie, 9 Johns. 71, 6 Am. Dec.
203 (holding that interest is recoverable
against a person intrusted with the collec
tion of money who retains and converts it
to his own use from the time when the same
ought to have been paid over) ; Bonn v.
Steiger 2 N. Y. St. 90; Williams v. Storrs,
6 Johns. Ch. 353, 10 Am. Dec. 340.
South Carolina.— Kimbrel v. Glover, 13
Rich. 191 ; Wardlaw v. Gray, Dudley Eq. 85,
holding that an agent who has stipulated to
account semiannually is liable to interest
on all sums received and not accounted for
at the stipulated time.
Vermont.— Thorp v. Thorp, 75 Vt. 34, 52
Atl. 1051 : Hauxhurst v. Hovey, 26 Vt. 544,
holding, however, that an agent who re
ceives money for his principal is not liable
for interest thereon before demand is hiade
for such money, unless he has received in
structions to remit as fast as collected, or
is in default by neglecting to render an ac
count.
Virginia. — Hawkins v. Minor, 5 Call 118.
United States.— Bischoffsheim t\ Baltzer,
21 Fed. 531.
England.— Pearse v. Green, 1 Jac. & W.
135, 20 Rev. Rep. 258, 37 Eng. Reprint 327;
Fry v. Fry, 10 Jur. N. S. 983; Harsant p.
Blaine, 50 L. J. Q. B. 511; Hardwicke v.
Vernon, 14 Vcs. Jr. 504, 9 Rev. Rep. 329, 33
Eng. Reprint 614.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 127, 128.
50. Chase r. Union Stone Co., 11 Daly
(N. Y.) 107; Browne i". Southouse, 3 Bro.
Ch. 107, 20 Eng. Reprint 437 (in which
the agent of an administrator keeping money
of the estate in his hands which he had
proposed to his principal to lay out in the
funds was ordered to pay interest with an
nual rests) ; Barwcll r. Parker, 2 Ves. 364,
28 Eng. Reprint 233.
51. Bassett v. Kinney, 24 Conn. 267, 63
Am Dec. 161 ; Hudson v. Hudson, Sheld.
(N. Y.) 386; Williams P. Storrs, 6 Johns.
Ch. (X. Y.) 353, 10 Am. Dec. 340.
Where an agent has possession of interest-
bearing securities belonging to his principal,
it is presumed in the absence of proof that
he receives the interest as it falls due, and
hence is chargeable with it. Blodgett v.
Converse. GO Vt, 410, 15 Atl. 109.
52. Dodge v. Perkins, 9 Pick. (Mass.) 368;
Fowler v. Shearer, 7 Mass. 14; Schisler v.
Null, 91 Mich. 321, 51 N. W. 900; Harrison
v. Long, 4 Desauss. Eq. (S. C. ) 110; Browne
v. Southouse, 3 Bro. Ch. 107, 29 Eng. Re
print 437 ; Hughes v. Kearney, 1 Sch. &
Lef. 132, 9 Rev. 30.
53. Alabama.— Lewis v, Bradford, 8 Ala,
632.
Kentucky. — Taylor r. Knox, 1 Dana 391.
Louisiana. — Beugnot v. Tremoulet, 52 La.
Ann. 454, 27 So. 107, 111 La. 1, 35 So. 362.
New York.— Miller v. Clark, 5 Lans. 388;
Hudson v. Hudson, Sheld. 386.
Vermont.— Blodgett p. Converse, 60 Vt,
410, 15 Atl. 109, holding that where a finan
cial agent mixes the money of his principal
with his own by depositing it in his general
bank-account, and uses it in his own business,
it is presumed that he has gained a benefit,
and on failure to show how much he has
derived from the use he is chargeable witk
interest.
United States.— Hinckley v. Gilman, etc,
R. Co., 100 U. S. 153, 25 L. ed. 591.
England.— Lonsdale r. Church, 3 Bro. Ch.
41, 29 Eng. Reprint 396; Rogers p. Boehm.
2 Esp. 702 ; Crauf urd p. Atty.-Gen., 7 Price L
Canada. — Landman v. Crooks, 4 Grant Ch.
(U. C.) 353.
See 40 Cent. Dig. tit. " Principal and
Agent," §S 127, 128.
54. Dodge p. Perkins, 9 Pick. (Mass.) 368,
holding that an agent unreasonably neglect
ing to inform his principal of the receipt of
money is liable for interest, although he acted
in good faith.
55. Landis v. Scott, 32 Pa. St. 495.
56. Indiana. —Hackleman P. Moat, 4 Blackf.
164.
Sfainr.— Wheeler !\ Haskins, 41 Me. 432.
North Carolina. —Neal P. Freeman. 85 N. C.
441; Hyman r. Gray, 49 N. C. 155, holding
that where an agent has money in his hands,
and when it is demanded denies his obligation
to pay, there is no principle on which he can
be charged with interest further back than
the time of such demand.
South Carolina.— Rowland r. Martindalc.
Bailey Eq. 226.
United States.—McCormick P. Eliot, 43 red.
469.
See 40 Cent, Dig. tit. " Principal and
Agent." 5 128.
57. Melvin P. Aldridge, 81 Md. 650. 32 Atl.
389.
58. Ward r. Gravson. 9 Dana (Kr.) 2S0-,
Rogers p. Priest, 74 Wis. 538, 43 N."W. 5in.
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wrongfully converted the funds to his own use, interest is reckoned from the date
of its conversion.59 The rate of interest chargeable against an agent is ordinarily
the legal rate,60 except that if the money was to be invested at a given rate and is so
invested, he will be chargeable with such rate,61 and except that if the agent has
secured a higher rate, the principal is entitled to all that he has received.62 Where
an agent entitled to a certain per cent on amounts collected by him as compensation
is charged with interest on the full amount collected, he is entitled to be credited
with interest on his commissions from the time the money was received by him.63
h. Estoppel Between Principal and Agent — (i) In General. Estoppel
between a principal and his agent is ordinarily governed by the rides regidating
estoppel generally.61 Thus as a general rule an agent is estopped to deny the
amount shown to be due by his account; 66and if he has represented to his princi
pal that he has received certain funds or property, he cannot later show that he
received nothing at all or something else instead, but must account for the cash
or property he acknowledged he had received.68 The mere fact that an agent has
made tentative statements of account to his principal from time to time does not
deprive the principal of the right to demand a full and complete account of all the
agent's dealings for him; 67 but if the principal has with full knowledge accepted
the agent's account he is estopped from later trying to hold the agent liable for his
acts,6* although he is not precluded from suing for a balance due by the account.68
(n) Estoppel to Deny Principal's Title., As a general rule an agent's
50. Gordon v. Zacharie, 15 La. Ann. 17;
New Orleans Draining Co. v. Dc Lizardi, i
La. Ann. 281; Marr y. Hvde, 8 Rob. (La.)
13; Hill v. Hunt, 9 Gray" (Mass.) 66; Peo
ple, p. Gasberie, 9 Johns. (N. Y.) 71, 6 Ami
Dec. 263.
60. Rogers p. Priest, 74 Wis. 538, 43 N. W.
510; Bischoffsheim v. Baltzer, 21 Fed. 531.
Compound interest see Sidway v. Ameri
can Mortg. Co., 119 111. App. 502 [affirmed
in 222 111. 270, 78 N. E. 561], holding the
allowance of compound interest on money col
lected by an agent and not reported to his
principal to be improper.
61. Rogers p. Priest, 74 Wis. 538, 43 N. W.
510; Dillman p. Hastings, 144 U. S. 136, 12
S. Ct. B62, 36 L. ed. 378.
62. Whitehead v. Lynn, 20 Colo. App. 51,
76 Pac. 1119; Munson v. Plummer, 59 Iowa
136, 12 N. W. 796. 1
63. Wiley v. Logan, 95 N. C. 358.
64. Henekin p. Indiana Bridge Co., 36 111.
App. 166 (holding that the agent of a bridge
company who, under his contract, receives
from the company the bridges, which are
charged to him by the pound and makes no
objection to the weight then given, cannot
after the bridges are erected, claim that he
was overcharged in the weights and prove the
actual. weight as he claims by measurement) ;
Eamhart p. Robertson. lO Ind. 8 (holding
that an agent cannot set up, in defense of
a suit by the principal, transactions unau
thorized and not within the scope of his
employment ) ; Pennev v. Kaldenberg, 56 N. Y.
Super. Ct. 178, 3 N. Y. Suppl. 212. And see,
generally, Estoppel, 16 Cyc. 722 et seq.
One -who buys property as attorney is not
estopped to show that he bought particularly
for himself. Garner's Appeal, 1 Walk. (Pa.)
438*
65. Phelps v. Plum, 32 S. W. 753, 17 Ky.
L. Rep. 817; Hartmann v. Schnugg, 113 N. Y.
App. Div. 254, 99 2s. Y. Suppl. 33 [affirmed
in 188 N. Y. 617, 81 N. E. 1165]; Johnston
v. Thum, 4 Pa. Cas. 433, 7 Atl. 739.
66. Wood v. Blaney, 107 Cal. 291, 40
Pac. 428 (holding an agent estopped under
Code Civ. Proc. § 1952, subd, 3
, from show
ing that he did not receive a deposit in cash
but in a note of the vendee, where he ac
knowledged that he received a cash deposit
on the sale, as provided for in his contract) ;
Perry p. Smith, 15 Iowa 202 (holding that if
an agent in good faith sets apart a sum of
money or chose in action and treats it as the
property of the principal, a court of equity
will at the option of the principal treat it
as the principal's, unless the paramount in
terest or lien of some third person inter
venes).; Blandy r. Raguet, 14 Minn. 491
(holding that where an agent telegraphed
that he had received a certain deposit on
machinery, whereupon the machinery was
shipped, he could not deny the correctness
of the statement or show that such deposit
had been made upon another understanding
than the original one) ; Higginson v. Fabre,
3 Desauss. Eq. (Si C.) 89 (holding as agent
bound by the amount he had reported that
he had sold for, although more than he
actually received). Compare Hall v. Edring-
ton, 9 Dana (Kv.) 364.
67. Jordan ». Underbill, 91 X. Y. App. Di v.
124, 86 N. Y. Suppl. 620. See supra, III;
A, 4, , . :••>■.
68. Underwriters' Wrecking Co. v. Board
of Underwriters, 35 La. Ann. 803, holding
that the payee of a bill who has elected to
treat it as his own ami has received the
dividend is estopped from holding responsible
Ms, agent, who purchased it under instruc
tions. 1 , . ,
Ratification in general see supra, I, F.
69. Anderson v. Grand Forks First Nat,
Bank, 4 X. D. 182, 59 ,N„ W. 1029, holding
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duty to his principal forbids him, when called upon to account for property or
funds received by him from his principal or on his account, from disputing his
principal's right or title thereto.70 However, an agent does not, by accepting the
ageney, lose any prior claim he himself may have had to the property with which
he deals; 71nor is he estopped from asserting that money or property in his hands
was not received by him as agent for the principal,72 or that the property has been
taken from him by a paramount title,73 or that the property is in dispute, as by
that where a principal retained the amount
sent in by his agent as the proceeds of a
sale made under the agency, it does not estop
him from suing for a balance claimed to
be due thereunder, where he does not seek
to repudiate the sale.
70. Alabama.— Firestone p. Firestone, 49
Ala. 128, holding that an agent who becomes
trustee for his principal by taking title to
property in his own name will not be . at.
lowed to set up the statute of frauds against
the enforcement of the trust.
Connecticut.^— Collins v. Tillou, 26 Conn.
368. 68 Am. Dec. 398.
Georgia.— Claflin v. Continental Jersey
Works, 85 fia. 27, 11 S. E. 721.
Illinois.— Mason v. Hartgrove, 103 111.App
103.
Indiana. — Reed v. Dougan, 54 Ind. 306;
U. S. Express Co. e. Lucas, 36 Ind. 361.
Kansas.— McWhirt v. McKee, 6 Kan.
412.
Louisiana. — Canonge r. Louisiana State
Bank. 3 Mart. N. S. 344; Butler v. Kenner,
2 Mart. N. S. 274.
Michigan.— Blanchard v. Tvler, 12 Mich.
339, 86 Am. Dec. 57.
Missouri. — Witman P. Felton, 28 Mo. 601.
Nevada. —Ah Tone v. McGarrv, 22"-Ker.
310, 30 Pac. 1009.
A'eic Jersey.— -Von Hurter v. Spengeman,
17 N. J. Eq.185.
Netc York.'— Hancock r. Gomez, 58 Barb.
490; Murray r. Vanderbilt, 39 Barb. 140;
Hammond r. Christie, 5 Rob. 160; Crosbie v.
Learv. 6 Bosw. 312; King p. Kaiser, 3 Misc.
523, "23 X. Y. Suppl. 21 ; Toland v. Murrav,
18 Johns. 24.
yorth Carolina.— Tarkinton p. Latham, 33
N. C. 59«. '
'
South Carolina. — Charleston City Council
r. Duncan, 1 Treadw. 436.
Wisconsin:— Day v. Southwell, 3 Wis. 657.
England.— Dixon v. Hamond, 2 B. & Aid:
310; Zulueta' r. Vinent, I De G. M. 4 G: 8l5,
50 Eng. Ch. 242, 42 Eng. Reprint 573: Evans
r. Niehol, 5 Jur. 1110, 11 L. J. C. P. 6, 3
M. & G. 614. 4 Scott N. R. 43, 42 E. G. L.
321; Roberts p. Ogilby. !) Price 260. '2* Rev.








Cent. Dig. tit. "Principal and
Agent." S 159.
Limitations and qualifications of rule see
Peck r. Wallace, 19 Ala. 219 (holding that
where a person places a note in the hands
of an attorney for collection, and takes a
receipt for it in his own name, but dbes not
claim it as his own, nor any lien upon it,
and the note itself is payable to a third per-
son and not indorsed, a payment by the
attorney of the proceeds of the note to the
payee will discharge him from liability to
the person who .placed the note in his hands ) ;
Robinson v. Easton, etc.. Co., 93 CaL 80, 2S
Pac. 796, 27 Am. St. Rep. 167 [holding that
an agent authorized to make a contract for
the sale of land has a right to refund money
to an intending purchaser coextensive with
the obligation created by the agreement un
der which it has been paid, whether the terms
of the agreement with the intending pur
chaser were pursuant to authority given or
not; and such refunded money cannot be re
covered by the principal from the agent i;
Needles v. Fuson, 68 S. W. 644, 24 Ky. L.
Rep. 369 ( holding that where money wrong
fully collected by an agent was returned to
the person of whom it was collected, it fur
nishes a good defense against the principal) ;
Moss Mercantile Co. v. Pavette First Nat.
Bank, 47 Oreg. 301, 82 Pac. 8, 2 L. R. A.
N. S. 657 (holding that an agent to collect
and remit the amount due on a judgment is
not estopped, by reason of his relationship
to his principal, to assert as against the lattvr
that the amount duel in fact belonged to
another, and that he paid it over to that
other on demand prior to the commencement
of suit against him by the principal) ; Rob
ertson v. Woodward, 3 Rich. (S. C.) 251
(holding that where an agent refuses to de
liver to his principal property received of
him in a suit brought by the principal to
recover the same, the agent may derfend by
showing property in another to w&om he
would be liable if he surrendered the prop
erty to the principal) ; Stevens p. Lee. 2
C. L. R. 251, 2 Wkly. Rep. 16 (holding that
money had and received by an agent in -pur
suance of a contract founded on false state
ments by his principal is money had and re
ceived to the use of the person paying1 the
same, and not to the use of the principal,
and the agent may show this as a defense
against the principal) ; Murrav P. Mun, -i
Exch. r»38. 12 Jur. 631, 17 L. J. Exch. 230.
71. Davis v. Davis, 9 Mont. 267. 23 Pac.
715 (holding' that an attorney in fact; t>y
accepting a power of attorney and attempt
ing to oonvey thereunder land of hia prin
cipal to himself, is not estopped from as
serting an equitable title thereto previously
vested in himself); Shaeffer r. Blair. 149
U. S. 248, 13 S. Ct. 856, 37 L. ed. 721 {re-
versing 33 Fed. 218]. ,
72. Qillam p. Gillam. 8 Rich. Eq. ( S. C.)
97.
73. Biddle p. Bond, 6 B. & S. 225, 34 L. .T.
Q. B. 137, 11 Jur. N. S. 425, 12 L. T. Hep.
N. S. 178, 13 Wklv. Rep. 561, 118 E. C. L.
225. ... c
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reason of an infringement of trade-mark.74 In the case of an adverse claim the
agent is not bound to pay the amount claimed to his principal unless he is pro
tected against the claim; 75 he must interplead the principal and the claimant if
he can,76 and demand indemnity and deliver the property to the party who indem
nifies him; 77 and if after proper notice of the claim by a third person he turns over
the property or funds to his principal, he becomes liable to the claimant if the
latter has a right thereto,78 although he will not be liable if he turns over the prop
erty to his principal with knowledge of a third person's claim but before it has
been legally asserted.73
i. Illegality of Transaction.80 An agent cannot be compelled to account for
funds or property received by him for his principal in the course of an illegal
transaction where the right of recovery and the illegal transaction are so closely
connected that the principal cannot enforce his right without showing the ille
gality.81 But where the illegal transaction has been completed, and the principal
relies for his right to an accounting upon a collateral and independent obligation
not connected therewith, the agent may be compelled to account for the funds
or property so received, although arising out of the illegal transaction, and will
be precluded from setting up the illegality of the transaction as a defense.82 So
If the title of the third person is not para
mount the agent is liable to the principal for
■themoney paid him. Thus where a portion
of the price of land is paid to an agent of
the owner of the land by the intending pur
chaser, and the agent, on the representations
of the intending purchaser that the owner's
title is not perfect, returns it, and the title
is afterward shown to be perfect, the agent
is liable to his principal for the money so
paid to him. Montgomery r. Pacific A>ast
Land Bureau, 94 Cal. 284, 29 Pac. 640, 28
Am. St. Rep. 122.
74. Hunt v. Maniere, 34 Beav. 157, 11 Jur.
K. S. 28, 73, 34 L. J. Ch. 142, 11 L. T. Rep.
X. S. 723, 5 New Rep. 181, 13 Wkly. Rep.
3C3, 55 Eng. Reprint 594, holding an in
junction of a sale of goods for an infringe
ment of a trade-mark justifies an agent in
refusing to deliver the goods to his principal.
75. Sims i\ Brown, 0 Thomps. & C. (N. Y.)
5 [affirmed in 04 X. Y. uOO] ; Peyser v. Wil
cox, 04 How. Pr. (N. Y.) 525.
76. Sims r. Brown. 0 Thomps. &. C. (N. Y.)
5 [affirmed in 04 X. Y. 600] ; Peyser v. Wil-
■<?Ox, 04 How. Pr. (X. Y.) 525.
77. Sims r. Brown, 0 Thomps. & C. (X. Y.)
5 [affirmed in 64 X. Y. 000] ; Peyser t. Wil
cox, 04 How. Pr. (X. Y.) 525.
78. Sims c. Brown, 6 Thomps. & C. (X. Y.)
5 [aflirmf.d in 04 X. Y. 000] ; Peyser r. Wil
cox, 64 How. Pr. (X. Y.) 525.
79. Wando Phosphate Co. r. Parker. 93 Ga.
414. 21 S. E. 53; Sims p. Brown. 0 Thomps.
6 C. (N* Y.) 5 [affirmed in 04 X. Y. ,600];
ilcNair v. Burns, 9 Watts (Pa.) 130;
Green Maitland,. 4 Beav. 524, 49 Eng. Re
print 442.
80. Effect of illegality of agency see also
Contracts, 9 Cyc. 557; G amino, 20 Cyc. 950,
951; Intoxicating Liquors, 23 Cyc, 335;
Lottkries, 25 Cyc 1653.
81. California. — Moore r. Moore, 130 Cal.
110, 02 Pac. 294, 80 Am. St. Rep. 78, holding
that an action by a father to enforce a trust
upon a title acquired by his son necessarily
dependent upon the enforcement of an illegal
contract cannot be maintained.
Louisiana.— Little v. Johnson, 22 La.
Ann. 474 ; Wells v. Addison, 20 La. Ann.
295.
Mississippi. — Wooten V. Miller, 7 Sm. & M.
380.
Yeie Hampshire.— t'dall V. Metcalf, 5 X. H.
396.
Yet© York.— Leonard v. Poole, 114 X. Y.
371, 21 N. E. 707, 11 Am. St. Rep. 067, 4
L. R. A. 728 [affirming 23 Jones & S. 213]
(holding that the courts will not aid in ad
justing differences arising out of and requir
ing an investigation of illegal transactions) ;
Xegley r. Devlin, 12 Abb. Pr. N. S. 210;
Le Guen r. Gouvernenr, 1 Johns. Tag. 436,
1 Am. Dec. 121.
Utah.— Mexican International Banking Co.
r. Lichtenstein, 10 Utah 338, 37 Pac. 574.
Vermont.— Buck r. Albee, 26 Vt. 184, 62
Am. Dec. 564.
Wisconsin.— Lemon v. Grosskopf, 22 Wis.
447, 99 Am. Dec. 58.
United States. — Lanahan v. Pattison, 14
Fed. Caa. Xo. 8,030, 1 Flipp. 410.
Canada. — See Latraverse v. Morgan, 14
Quebec Super. Ct. 511.
See 40 Cent. Dig. tit. " Principal and
Agent." § 100.
82. (ieorgia.— Holleman v. Bradley Fer
tilizer Co., 100 Ga. 150, 32 S. E. 83.
Illinois.— Snell I). Pells, 113 111. 145, hold
ing that an agent who receives money for his
principal upon a contract not criminal or
immoral in its character, hut contrary to
public policy only, will be estopped from
setting up t he illegality of such contract in
defense to an action by his principal to re
cover the money in his hands.
Indiana. — State r. Tumey, 81 Ind. .559;
Daniels r. Barney, 22 Ind. 207; Wilt p. Red-
key, 29 Ind. App. 199, 64 X. E. 228.
Iowa.— Sternburg v. Callanan, 14 Iowa 251,
holding that a person acting as agent in t lie
loan of money charged with usurious interest
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where the illegal transaction has not been carried out, the principal may rescind
the agency and compel a return of unexpended funds or property which he had
turned over to the agent in furtherance of the illegal design.83
J. Liability of Agent For Conversion.84 An agent may be liable for a conver
sion of his principal's funds or property where he refuses to account for and deliver
the same on a proper demand therefor,85 unless he has a sufficient excuse for such
cannot plead the usury in an action by his
principal for a balance remaining in his
hands, where he is not a privy to the usuri
ous contract.
Louisiana. — China V. Chinn, 22 La. Ann.
599.
Mississippi. — Decell p. Hazelhurst Oil Mill
etc., Co., 83 Miss. 346, 35 So. 761.
Xeuc Jersey.— Evans v. Trenton, 24 X. J. L.
764, holding that the mere agent of a party
to an illegal transaction cannot set up the
illegality in a suit by his principal on ac
count of the transaction; that this defense
can be set up only by a party to the trans
action.
Xew York:— Murray p. Vanderbilt, 39
Barb. 140; Alvord p. Latham, 31 Barb. 294;
Fogerty B. Jordan, 2 Rob. 319; Merritt P.
Millard, 10 Bosw. 309 [affirmed in 3 Abb.
Dec. 291, 4 Keves 208]. See Oregon Steam
ship Co. f. Otis, 100 N. Y. 446, 3 N. E. 485,
53 Am. Rep. 221.
Ohio.— Norton P. Blinn, 39 Ohio St. 145.
South Carolina.— Andersons v. Moncrieff,
3 Desauss. Eq. 124.
Tennessee. — Pointer p. Smith, 7 Heisk.
137.
Texas. — Floyd v. Paterson, 72 Tex. 202,
10 S. \Y. 526, "13 Am. St. Bcp. 787 (holding
that the law implies a promise on the part
of an agent to pay over to his principal
money received for him, and the illegality
of the contract by virtue of which the money
was collected affords no defense) ; Taul p. Ed-
mondson, 37 Tex. 556; Loveiov P. Kaufman,
16 Tex. Civ. App. 377, 41 S. W. 507.
Vermont — Baldwin r. Potter, 46 Vt. 402.
West Virginia. — Cheuvront v. Horner, 62
W. Va. 476, 59 S. E. 904.
Wisconsin.—Kiewert v. Rindskopf, 46 Wis.
481, 1 N. W. 163, 32 Am. Rep. 731.
United States.— Armstrong p. American
Exch. Nat. Bank, 133 D. S. 433, 10 S. Ct.
450, 33 L. ed. 747; Planters' Bank P. Union
Bank, 16 Wall. 483, 21 L. ed. 473; Brooks
v. Martin, 2 Wall. 70, 17 L. ed. 732; Mc-
Blair P. Oibbes, 17 How. 232, 15 L. ed. 132;
Armstrong p. Toler, 11 Wheat. 258, 6 L. ed.
468; Chicago Star Brewery r. United Brew
eries Co., 121 Fed. 713, 58 C. C. A. 133;
Gilbert v. American Surety Co., 121 Fed. 499,
57 C. C. A. 619, 61 L. R. A. 253.
England.— Farmer p. Russell, 1 B. & P.
296; Tenant P. Elliott. 1 B. 4 P. 3. 4 Rev.
Rep. 526; Williams r. Frve, 18 .Tur. 442,
23 L J. Ch. 860, 2 Wklv. *Rep. 314; Sharp
r. Tavlor. 2 Phil. 801,
"
22 Eng. Ch. 801,
41 Eng. Reprint 1153.
See 40 Cent. Pig. tit. " Principal and
Agent," 5 lflO.
83. California. —Wassermann P. Sloss, 117
Cal. 425. 49 Pac. 566. 59 Am. St. Rep. 209,
38 L. R. A. 176, holding that one who de-
posits money with another to be used in
furtherance of an illegal design is entitled
to the return of the money so long as such
design remains unexecuted".
Iowa.—Munns P. Donovan Commission Co.,
117 Iowa 516, 91 N. W. 789.
Massachusetts.— Fisher t. Hildreth, 11"
Mass. 558; Sampson r. Shaw, 101 Mass. 145,
3 Am. Rep. 327 ; McK.ee p. Manice, 11 Cush.
357.
.Yew Hampshire.— Souhegan Nat. Bank r.
Wallace, 61 X. H. 24 (holding that an agent
cannot keep money belonging to his principal
on the ground that it was furnished for an
unlawful purpose) ; Perkins v. Eaton, 3
N. H. 152.
Wisconsin.— Kiewert P. Rindskopf, 46 Wis.
481, 1 N. W. 163. 32 Am. Rep. 731.
England.— Hastelow p. Jackson, 8 B. & C.
221, 6 L. J. K. B. 0. S. 318, 2 M. & R.
209, 15 E. C. L. 117; Farmer r. Russell, I
B. & P. 296; Edgar p. Fowler, 3 East 222,
7 Rev. Rep. 433 ; Bone !>.Eckless, 5 H. & N.
925, 29 L. J. Exeb. 438; Bonsfield v. Wilson.
16 M. & W. 185.
See 40 Cent. Dig. tit. "Principal and
Agent," § 160.
84. Conversioa by disobedience see supra,
III. A, 2, b. .
Conversion in general see Troveb and CON
VERSION.
Criminal liability of agent for embezzle
ment see Embezzlement, 15 Cyc. 497.
Measure of damages for conversion set?
Damages, 13 Cyc. 170 et seq.; Factors and
Brokers, 19 Cyc. 149, 214; Troveb and Con
version.
85. California. — Wood P. Blanev, 107 CaL
291, 40 Pac. 428.
Indiana. — Nading r. Howe, 23 Ind. App.
690, 55 N. E. 1032.
Massachusetts.— Brown r. Cushrnan, 173
Mass. 368, 53 N. E. 860.
yew York.— Solomon p. Waas, 2 Hilt. 179
(holding that an agent to sell who claims
that he has bought the goods from his prin
cipal and refuses to account thereby convert*
them to his own use) ; Rhinelander r. Bar-
tow, 17 Johns. 538 [reversing 3 Johns. Ch.
614]. And see Potter P. Merchants*
Bank. 23
N. Y. 641, 86 Am. Dec. 273, holding that
the demand of a note sent to a bank
as
agent for collection terminates the a;
and a refusal to return it may be »™
of a conversion.
Texas. — Jones p. Hunt, 74 Tex. 657, 12
S. W. 832.
Virginia. — Jackson v. Pleasanton. 101 V*.
282, 43 S. E. 573.
See 40 Cent. Dig. tit.
" Principal and
Agent," 8 148.
Necessity of demand and refusal see infra,
IV, B, 2.
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refusal.88 An agent may also be liable for conversion where he deals with the
funds or property in subversion of the principal's rights therein,87 as where he
sells it as the property of another,88 or otherwise parts with it in a way or for a
purpose not authorized,8' or where he deals with the property for his own pur
poses,90 or otherwise deals with it in fraud of the principal's rights therein.91 Where
an agent is intrusted with money to be invested in the name of his principal, he
is guilty of conversion if he invests it in his own name.02 But an agent is not
guUty of conversion if he acts in apparent accord with his authority, although
he may have been guilty of a technical departure from his duty, or of negligence
in its performance.03 Where an agent guarantees a sale and is also authorized
to sell on credit and does so, he cannot be held liable as for a conversion of the
goods which he is unable to collect for; but the principal's remedy is by action on
the guaranty.94
86. Stroup v. Bridger, 124 Iowa 401, 100
N. W. 113; FletchCT v. Fletcher, 7 N. H. 452,
28 Am. Dec. 359.
87. Covell v. Hill, 6 N. Y. 374.
88. Covell v. Hill, 6 N. Y. 374.
89. Holmes p. Langston, 110 Ga. 861, 36
S. E. 251; Laverty v. Snetlien, 88 N. Y.
522, 23 Am. Rep. 184; Michigan Carbon-
Works v. Schad, 1 N. Y. Suppl. 490.
Where an agent wrongfully disposes of his
principal's property he cannot escape liability
by applying the proceeds to the payment of
the principal's debts without his authority
or consent. Price v. Keyes, 1 Hun (N. Y.)
177, 3 T. & C. 720 [reversed on other grounds
in 62 N. Y. 378].
Wrongful intent not necessary. — If an
agent intrusted with the property of his
principal parts with it in a way or for a
purpose not authorized, he is liable for a
conversion, although there was no wrongful
intent on his part. Kennesaw Guano Co. v.
Wappoo Mills, 119 Ga. 776, 47 N. E. 205;
Lavertv v. Snethen, 68 N. Y. 522, 23 Am.
Rep. 184.
90. Alabama.— Coleman v. Siler, 74 Ala.
435 (holding that where an agent sells his
principal's property in consideration of a
satisfaction of his individual debt both he
and the purchaser are guilty of conversion) ;
Firemens* Ins. Co. v. Cochran, 27 Ala. 228
(holding that the unauthorized transfer by
the secretary of an insurance company of
notes and bills of exchange belonging to the
company is a conversion for which trover
may be maintained).
deorpia.— Wyly e. Burnett, 43 Ga. 438.
Maryland. — Barton v. White, 1 Harr. & J.
579.
Missouri. — White Sewing Mach. Co. v.
Betting, 46 Mo. App. 417.
yew Hampshire.— Gould v. Blodgett, 61
N. H. 115.
New York.— Florence Sewing Mach. Co. ».
Warford, 1 Sweeny 433 : Schanz v. Martin,
37 Misc. 492, 75 N. Y. Suppl. 997.
Oregon. — Salem Light, etc., Co. p. Anson,
41 Oreg. 562, 67 Pac. 1015, 69 Pac. 675;
Xiehols r. Gage, 10 Oreg. 82.
Pennsylvania. — Persch v. Quiggle. 57 Pa.
St 247; Etter v. Bailev. 8 Pa. St. 442.
England.— Dantra v. Stiebel, 3 F. & F. 951.
See 40 Cent. Dig. tit. "Principal and
Agent," § 148.
91. White p. Wall, 40 Me. 574 (holding .
that where a consignee of goods with power
to sell, sells with intent to defraud the con
signor, which intent is known to the pur
chaser, such sale and transfer of possession
constitutes a joint conversion for which both
parties will be liable in trover) ; King r.
Mackellar, 109 N. Y. 215, 16 N. E. 201;
Ward v. Forrest, 20 How. Pr. (N. Y.) 465.
92. Cock p. Van Etten, 12 Minn. 522; Far-
rand v. Hurlbut, 7 Minn. 477.
That an agent deposits in a bank a box of
specie belonging to his principal on general
deposit and takes a certificate of deposit in
his own name and subject to his own order
is sufficient to authorize a jury to infer a
conversion. Ringo v. Field, 6 Ark. 43.
93. Walter p. Bennett, 16 N. Y. 250 (hold
ing that an agent employed to make a sale
and collect the proceeds on receiving from
the purchaser a bank draft payable to his
own order is not acting in violation of his
duty in reducing the draft into money and
passing it to his own credit in bank) ;
Bogatcka v. Walker, 1 N. Y. City Ct. 447
(holding that an agent
" to rent or sell "
a piano is not guilty of conversion if he
renta it to one who never returns it).
A sudden emergency or an unusual condi
tion may excuse the agent. Thus where an
agent who by the circumstances of war was
unable to communicate with his principal
laid away the money belonging to the latter
with his own, and also placed part of the
money in his brother's hands, hoping thereby
to make it more secure, and exchanged some
of the bills for others of larger denomina
tions bo as to reduce the bulk of the funds,
he was not guilty of a conversion. Wood
v. Cooper, 2 Heisk. (Tenn.) 441. Insolvency
of a principal indebted to the agent will
justify a sale by the agent of property of
his principal in his hands, but not of more
than enough to indemnify himself. Hen-
riques v. Franchise, Prec. Ch. 205, 24 Eng.
Reprint 100.
That an agent takes a note payable to
himself for the debt of his principal is not
evidence of a conversion. Kidd v. King, 5
Ala. 84 ; Floyd v. Dav, 3 Mass. 403, 3 Am.
Dec. 171.
94. Standard Fertilizer Co. p. Van Valken-
burgh, 21 Misc. (N. Y.) 559, 47 X. Y. Suppl.
703.
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B. Duties and Liabilities of Principal to Agent — 1. Obligation to
Continue in Business and Afford Agent Opportunity, Means, and Facilities For
Earning Commission. In the absence of an express or implied stipulation to the
contrary in the contract of agency, the principal of a commercial agent is under
no obligation to continue in business and afford the agent opportunity, means,
and facilities for earning his commissions; and hence his failure to do so affords
the agent no ground for the recovery of damages."5
95. Parry Mfg. Co. v. Lyon, 64 S. VV. 436,
23 Ky. L. Rep. 844 (holding that where
plaintiffs and defendant entered into a con
tract designated as " an agency contract for
the sale of vehicles," by which it was pro-,
vided that vehicles shipped to plaintiffs were
to remain the property of defendant, and
defendant reserved the right to have any of
such vehicles returned, and also tlie right
to revoke the agency at will, plaintiffs can
not recover damages for defendant's refusal
to deliver vehicles ordered) ; Rhodes v. For-
wood, 1 App. Oas. 256, 47 L. J. Exch. 396,
34 L. X. Rep. N. S. 890, 24 Wkly. Rep. 1078
(holding that where two parties agree, for a
fixed period, the one to employ the other as
his sole agent, in a certain business at a
certain place, the other that he will act in
that business for no other principal at that
place, there is no implied contract that the
business itself shall continue to be carried on
during the term named) ; In re English, etc.,
Mar. Ins. Co., L. R. 5 Ch. 737. 39 L. J. Ch.
685, 23 L. T. Rep. 685, 18 Wkly. Rep. 1122
(holding that where a person entered into an
agreement with an insurance company to act
as their agent for five years, and to transact
no business except for the company, in consid
eration of which he was to receive a fixed
salary and also a commission on all business
transactions, the company violated no obliga
tion by voluntarily winding up before the ex
piration of the five vears) ; Northev v. Treil-
jion, 7 Com. Cas. 201, 18 T. L. R. 648 (Hold
ing that where there is a contract to employ
another as an agent merely, but with no
service or subordination, there is no implied
undertaking that the agent is to be supplied
with the means of earning his commission ;
but that if the contract is one of service, then
the commission is merely intended to be in
the place of salary, and the contract cannot
be determined without compensation to the
servant) ; Bovine r. Dent. 21 T. L. R. 82
[distinguishing Ogdens v. Nelson, [1904] 2
K. B. 410, 90 L. T. Rep. N. S. 056, 20 T. L. R.
466, 53 Wkly. Rep. 71 [affirmed in 74 L. J.
K. B. 433, "92 L. T. Rep. N. S. 478, 21
T. L, R. 359, 53 Wkly. Rep. 41)7] (where it
appeared that plaintiffs entered into a con
tract with defendants, who carried on busi
ness in partnership, whereby the latter were
appointed sole buying agents for plaintiff's
for a certain district, the intention being that
the whole district should be represented by
defendants for a period of five years; that
plaintiffs agreed that defendants should re
tain the agency so long as they met their
engagements and kept strictly to the terms
of the engagement for a period of five years,
and
' in consideration thereof defendants
agreed to act as buying agents for the district
on the terms stated in the agreement, and to
accept delivery and pay for a minimum
quantity of plaintiffs' products during each
year of the term; and defendants had the
option of renewing the agreement at its ter
mination ; thrft within the five years defend
ants dissolved partnership, and plaintiffs
sued for damages for breaches of the con
tract committed after the dissolution; and
it was held that there was no implied term
in the contract that defendants should not
dissolve partnership within the term and
thus disable themselves from carrying out
the contract, and that therefore defendants
were not liable) ; Morris v. Dinnick. 14
Can. L. T. Occ. Notes 394, 25 Ont. 291
(holding that where, In a written con
tract of agency, the principal agreed to
pay the agent a fixed commission on all. sales
effected by the latter of goods manufactured
by the former, and the contract was made
terminable at the end of a year or a month's
notice by either party, there was no implied
obligation on the part of the principal to
manufacture any goods).
Obligation to continue agency. — An obliga
tion of the principal to continue the agency
for any period cannot be implied where, in a
written contract of agency, the principal
agreed to pay the agent a fixed commission
on all sales effected by the latter of goods
manufactured by the former, and the contract
was made terminable at the end of a year
or a month's notice by cither partv. Morris
v. Dinnick, 14 Can. L. T. Occ. Notes 394. 25
Ont. 291. See, however, Lewis P. Atlas Mat*
L. Ins. Co., 61 Mo. 534.
Obligation to supply agent with goods. —
Defendant entered into an agreement in writ
ing with plaintiff whereby defendant agreed
to employ plaintiff as agent for five years,
and plaintiff agreed to do his utmost to ob
tain orders for the various goods manufac
tured or sold by defendant which might be
submitted to him, plaintiff to be paid by a
commission. After two years defendant
ceased to carry on business and discharged
plaintiff. In an action for wrongful dis
missal it was held that there was an implied
agreement to supply plaintiff with goods to a
reasonable extent, and that plaintiff was en
titled to damages. Turner r. Goldsmith.
[18911 1 Q- B. 544. 60 h. J. Q. B. 247. 64
L. T. Rep. N. S. 301. 39 Wkly. Rep. 547. So.
where plaintiff had contracted with defend
ant to act as its sole agent in another state
to establish a market for its oils, and was to
receive as compensation ten per cent of the
amount of his sales, and to be subject to the
orders of the company, defendant was bound
to furnish the oils necessary to fulfil eon-
tracts made by plaintiff. Union Refining Co.
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2. Agent's Right to Compensation — a. As Affected by Contract of Employ
ment — (i) Necessity of Authority — (a) In General. To entitle a person
c. Barton, 77 Ala. 148. Where, however, de
fendants agreed to furnish plaintiff with
goods for sale by him, but not all he could
sell, and after goods had been furnished him
for a part of the season it developed that de
fendants could not manufacture more than
they themselves could sell at retail, which
plaintiff had understood they were to con
tinue to do. they were under no obligation
to supply him further with goods. Dodge v.
Reynolds, 135 Mich. 692, 98 N. W. 737.
Excuses for discontinuing business. —Where
a manufacturer obligates himself to his sales
agent to continue tlie business and supply
the agent « ith goods for a definite period, he
is not excused from performance by the fact
that, before the expiration of the specified
period, his manufactory is destroyed by fire.
Turner v. Goldsmith, [1891] 1 Q." B. 544, 60
L. J. Q. B. 247. 64 L. T. Rep. N. S. 301. 39
Wkly. Rep. 547. Bo the fact that a foreign
insurance company becomes unable, by rea
son of the insufficiency of its assets, to
comply with a statute regulating foreign in
surance companies, does not excuse it from
carrying out a contract by which it has
obligated itself to employ a state agent for a
specified period. Lewis p. Atlas Mut. L. Ins.
Co.. (il Mo. 534.
Obligation to supply agent with samples.—
A principal may bind himself to furnish his
agent with samples of the goods he is hired
to sell. Jacquin r. Routard, 89 Hun (X. Y. )
437, 35 N. Y. Suppl. 496 [affirmed in 157
N. V. 686, 51 N. E. 1091] (holding that
where a manufacturer hired an agent to sell
his goods on commission, and, although he
had not agreed in terms to send the agent
samples, yet did so until he gave six months'
notice to terminate the agency, a» allowed by
the contract, his obligation to do so while
the agency continued was clearly within the
intent of the parties and will' be enforced) :
Turner r. Ooldsmith, [1891] 1 Q. B. 544, 60
L. J. Q. B. 247, 64 L. T. Rep! X. 8. 301. 39
Wkly, Rep. 547. However, a contract by
which a principal agrees to supply his .agent
for the sale of a certain article
" with «ulVi-
cient samples'." of the said article.
" as may
be called for " by the agent, means only that
the agent shall be furnished with a quantity
of samples such as shall be reasonably suffi
cient for the business actually done, and, in
case of disagreement, the question as to what
is a reasonable quantity is to be determined
by the jury. Jenson 0. Perry. 126 Pa. St.
495. 17 Atl". 665, 12 Am. St. Rep. 888.
Obligation to make fair prices. — Under an
executory contract between a corporation en
gaged in the business of refining cotton-»eed
oil in Alabama and an agent employed to
introduce and establish a market for the sale
of its oils in Georgia, by which it was stipu
lated that for three years the agent was to
have the sole right of selling the company's
oils in Cieorgia through himself and his sub-
agents, was to pay the expenses of himself
and his agents, was to receive as compensa
tion ten per cent of the amount of his sales,
and was to be subject to the orders of the
company, it was held that the company, in
regulating the price to be charged for oils,
was neither required to sell its oils at a
loss, nor authorized to raise the price above
a fairly remunerative profit, which would
defeat or substantially hinder sales, in order
to get rid of the agency. Union Refining
Co. v. Barton, 77 Ala. 148.
Obligation to supply agent with price lists.
—A principal may by the contract of agency
obligate himself to supply a sales agent with
price lists. Jacquin v. Boutard, 89 Hun
(N. TP.) 437, 35 N. Y. Suppl. 496 [affirmed
in 157 N. Y. 686, 51 N. E. 1091].
Obligation to make money advances td
agent. — A contract by which plaintiff is to
serve defendants as a traveling salesman for
a certain term, his compensation to be half
the profits made on sales effected through
his agency, he to pay his own expenses, and
defendants to furnish supplies, and, to en
able him to meet expenses until profits are
realized, to honor his orders on them for
fifty dollars every two weeks during his em
ployment, binds defendant to make such pay
ments, not as compensation, but as loans, the
rights of the parties to be adjusted on settle
ment of the profits; and their refusal to
make such payments is a breach of the con
tract. Beck v. West, 87 Ala. 213, 6 vSo. 70.
Obligations as to agent for sale of corpo
rate stock.— By the contract between plain
tiff and defendant building and loan associa
tion he became agent for the sale of
" shares
of its stock " in a certain territory, his com
pensation being fixed at a certain sum per
share, which was to cover all his expenses
as well; and he further bound himself to
sell five hundred shares at least per month.
Shortly afterward defendant cl>#nged the na
ture of its shares, and issued them on a new
basis, whereby they became less salable. It
was held that this was a breach of the con
tract, as it contemplated only shares of the
character defendant was issuing when the
contract was made. Gates v. National Bldg,,
etc., Union, 46 Minn. 419, 49 N. W. 232.
An agent was employed by the stock-holders
of a corporation to place its stock under a
contract that he should receive a commission
on all the stock so placed. The contract
oontained no restrictions as to whether lie
could sell at par or at the market price, or
that the cor|>oration or any of its members
should not sell any stock for less than par.
The agent placed part of the stock at par,
but after members of the company had put
their own stock on the market and sold it for
less than par, the agent found he could place
no more Btock at par, and ceased to make
further efforts to place additional stock at
any price. It was held that he was entitled
only to his commission on the amount of stock
he had placed, and not on the whole amount
of stock to bo placed, since the stock-holders,
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to compensation for services rendered as the agent of another, he must ordinarily
have been employed by that other to render such services.'8
(b) Express and Implied Authority.'''' The contract of agency may be express,"
or it may be implied from the conduct and woz-ds of the parties and the facts and
circumstances surrounding the case.09
(c) Ratification} Although a person assumes to act for another without
authority, yet he may recover compensation for his services in an otherwise proper
case if the latter ratines the unauthorized act.2 So one for whom an agent has
been employed by a third person without authority may ratify the unauthorized
employment, in which case the agent may, if otherwise entitled, recover compen
sation of the former.3
(n) Necessity of Contract For Compensation — (a) In General. The
right of an agent to recover compensation for. his services rests upon contract,
express or implied, as affected by custom or usage. Accordingly the principal
is not liable for compensation in the absence of any express or implied contract
to pay it
,
or of a custom or usage entitling the agent to compensation.4
(b) Express and Implied Contracts. The contract for compensation may be
in putting their own stock on the market,
violated no term of the contract. Vine v.
Munson, 5 Ohio Dec. (Reprint) 480, 6 Am.
L. Rec. 240, 2 Cine. L. Bui. 293.
Measure of damages for principal's breach
of contract see infra, III, B, 2, h, (iv).
Obligations of principal as affecting agent's
right to compensation see infra. Ill, B, 2.
96. Delaware.— Cranston v. Nields, 5 Harr.
372.
Michigan. — McDonald v. Boeing, 43 Mich.
394, 5 N. W. 439, 38 Am. Rep. 199.
New York.— Harnickell v. Parrot Silver,
etc., Min. Co., 117 N. Y. 644, 22 N. E. 1079;
David v. Rick, 57 N. Y. App. Div. 623, 67
N. Y. Suppl. 1052.
Tennessee. — Yates v. Killman, (Ch. App.
1900) 57 S. W. 221.
England.— See Toulmin v. Millar, 12 App.
Cas. 746, 57 L. J. Q. B. 301, 58 L. T. Rep.
N. S. 96.
And see infra, III, B, 2, g. See also
Factors and Bbokebs, 19 Cyc. 217.
Mode of creating agency see supra, I, D.
07. Express and implied employment of
brokers see Factors and Brokers, 19 Cyc.
218.
Necessity of written authority see Factors
and Brokers, 19 Cyc. 219; Frauds, Statute
of, 20 Cyc. 234.
08. See cases cited passim, III, B, 2.
09. Ice v. Maxwell, 61 W. Va. 9, 55 S. E.
899. See, however, McLinev v. Gomprecht,
7 Misc. (N. Y.) 169, 27 N* Y. Suppl. 253,
holding that where in an action to recover
commissions for renting defendant's building,
it appeared that plaintiff, who was then the
lessee and wished to surrender the lease, had
an interview with defendant concerning it,
and defendant told him to " get him a ten
ant." and he would do " wh)at was right," a
contract of hiring could not be inferred, the
question in the minds of the parties being a
surrender of the existing lease.
1 . Ratification of acts done in excess of au
thority see infra, III. B. 2, e, (I) , (v).
Ratification of unbinding contract made or
procured by agent see infra, III, B, 2, e.
What constitutes ratification Bee supra, I,
F.
Ratification as to broker see Factors and
Brokers, 19 Cyc. 220.
2. Goss v. Stevens, 32 Minn. 472, 21 X. W.
549 ; Wilson l>. Dame, 58 N. H. 392 ; Low v.
Connecticut, etc., R. Co., 46 K. H. 284; Ice'
t\ Maxwell, 61 W. Va. 9
,
55 S. E. 899.
3. Mahony v. Ungrich, 59 N. Y. Super. Ct
377, 14 N. Y. Suppl. 375 [affirmed in 129
N. Y. 632, 29 N. E. 1030].
Ratification of unauthorized employment of
subagent see infra. Ill, B, 2, g, (II).
4. McClure v. McMichael, etc., Mfg. Co., 20
Montg. Co. Rep. (Pa.) 137; Lever v. Lever,
2 Hill Eq. (S. C.) 158; Poag v. Poag, 1 Hill
Eq. (S. C.) 285; Muckenfuss v. Heath, 1 Hill
Eq. (S. C.) 182; Ravenel v. Pincknev [quoted
in 1 Hill Eq. (S. C.) 183, and partially re
ported in 36 Fed. 221 note]; Hubbard c. Xew
York, etc., Invest Co., 14 Fed. 675; Hall r.
Gurney, 2 C. & K. 644, 61 E. C. L. 644. And
see Factors and Bbokebs, 19 Cyc. 219.
Compensation not contemplated.—If neither
party contemplates that compensation U to be
made to the agent, he. can recover none. El-
kins v. Elkins, 11 La. 224; De Coux r. Plante-
vignes, 10 La. 603; Goodwin v. O'Brien, 3
Silv. Sup. (N. Y.) 96, 6 N. Y. Suppl. 239
[affirmed in 127 N. Y. 649, 27 N. E. 856],
holding that where at the time an agent took
charge of certain property it was not con
templated by either party that he should re
ceive compensation for his services, and noth
ing arose by which the relations between the
parties were changed, and the owners were
not informed of any intent to charge for such
services until shortly before the termination
of the agency, the agent is not entitled to a
recovery on a quantum meruit. So if, before
accepting the agent's services, the principal
expressly refuses to pay therefor, he is not
liable to compensate the agent. Coffin r.
Linxweiler, 34 Minn. 320, 25 N. W. 636.
And if the agent renders the services with
out any intention to charge therefor, he can
not, recover compensation. Grandin p. Read
ing, 10 N. J. Eq. 370; Hill v. Williams, 59
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not only express,5 but implied from the a
K. C. 242 (so holding, although he was held
to a strict accounting by the principal) ;
Higginson v. Fabre, 3 Desauss. Eq. (S. C.)
89 (so holding, although the principal had
recognized the agent's right to commissions).
However, a person acting under a power of
attorney, having revoked a previous renun
ciation of fixed compensation for his services,
is placed in the position he occupied before
renunciation in respect to compensation for
the services he may perform. Carricarte v.
Blanco, 1 N. Y. SuppL 744. Compare Bard v.
Banigan, 39 Fed. 13.
By the civil law the contract of mandate is
gratuitous in the absence of a contrary agree
ment. Merrick Rev. Civ. Code La. '§ 2991.
And see Stewart v., Sonbral, 119 La. 211, 43
So. 1009; Fowler's Succession, 7 La. Ann.
207; Elkins v. Elkins, 11 La. 224; De Coux
f. Plantevignes, 10 La. 503.
Contract as to amount of compensation
see infra. III, B, ,2, h.
5. Louisiana. — Stewart v. Soubral, 119 La.
211, 43 So. 1009.
Massachusetts.— Garfield v. Peerless Motor
Car Co., 189 Mass. 395, 75 N. E. 695, holdr
ing ttaat a statement made to plaintiff by
defendant's district agent that any man that
left his card or admitted that he had had any
conversation with plaintiff in regard to a car
should be plaintiffs customer, and plaintiff
should get a commission, constituted a prom
ise that if plaintiff should introduce defend
ant's car to one who afterward became a
purchaser at defendant's branch office, and
who admitted that plaintiff had called the
car to his attention, plaintiff should receive
a commission.
Xebraska.— Fredericksen v. Locomobile
Co. of America, (1907) 111 N. W. 845 (hold
ing that where one party requests another to
perform services in effecting the sale of an
article, agreeing " to protect
" him if such
sale is made, and the influence of the party
so engaged is the efficient cause in effecting
the sale, he is entitled to a commission) ;
Singer Mfg. Co. v. Doggett, 16 Nebr. 609, 21
N. W. 468 (where plaintiff was employed by
defendant as its agent to take charge of its
office and business at L, and the contract of
employment provided that the company
should " place to the credit of the L office "
fifteen per cent Of the amount of money col
lected on contracts made by the former agent,
and it was held that plaintiff was entitled to
such fifteen per cent as his compensation).
Pennsylvania. — Bingaman v. Hickman,
115 Fa. St. 420, 8 AtF. 644.
United States.— Bard v. Banigan, 39 Fed.
13.
Canada. — Young v. Crossland, 18 U. C.
C. V. 312.
See 40 Cent. Dig. tit. "Principal and
Agent" § 196. And see Factobs and Brok
ers. 19 Cyc. 219.
Consideration. — The contract for compen
sation must be based upon a valid and suffi
cient consideration, else no compensation is
ords and conduct of the parties and the
recoverable. Fife v. Blake, 38 Minn. 426, 38
N. W. 202 (holding that where plaintiff buys
property on monthly payments, and surren
ders the contract and vacates the property, an
action against the vendors on their promise
that if he can sell the property he can have
all he gets above the amount of their claim
cannot be sustained, the promise heing with
out consideration and void) ; Murrav v.
Beard, 102 N. Y. 505, 7 N. E. 553 (holding
that a contract by an agent with several
employers separately to obtain a sale of piles
for each one of them on commissions, he
knowing that proposals are about to be made
by a company building a pier for the pur
chase of the same of the lowest bidder but
not disclosing the same to his principals,
cannot be enforced by him against one of his
employers who is the successful bidder, on
account of no consideration) ; Washburne if.
Pintsch, 17 Fed. 582 (holding that where fhe
owner of property, induced to believe that
another, who has been trying to sell such
property on speculation for his own benefit
alone, was clearly acting as his agent in the
matter, and that he is under a moral obli
gation to compensate him for his trouble,
promises to do so, such promise is without
color of consideration and void). However,
an agreement to pay an agent a certain sum
if he sells a farm, and half that sum if the
owner sells it outside his influence, is upon
good consideration. Hoskins v. Fogg, 60
N. H. 402. And where a sales agent sent a
man to see a customer after the principal
had said to him that any man that left his
card or admitted that he had had any con
versation with the agent in regard to the
property to be sold should be the agent's cus
tomer, and he should get the commission, the
agent's efforts to sell the property afforded a
consideration for a promise thereafter made
by the principal to pay the agent a commis
sion should it later sell to such prospective
purchaser. Garfield v. Peerless Motor Car
Co., 189 Mass. 395, 75 N. E. 695.
" Charges" as including commissions. —An
agreement that defendant, employed to sell
lands purchased by him for plaintiff's bene
fit, should be reimbursed for any costs and
charges he may have been or thereafter
might be at by reason of such purchase ex
cludes defendant to any claim to commissions
or other compensation for his services. These
cannot come under the head of charges; that
word includes only expenses paid out in atr
tending to the business. Green v. Jones, 78
N. C. 265,
Compensation for retransfer of machines. —
Where defendant stored machines with com
plainant, its agent, to be conveniently de
livered to other agents in the state, and the
contract between defendant and complainant
declared that he should be allowed compen
sation for the retransfer of such machines,
but that he should ship at the order of de
fendant all unused machines free of charge,
and on demand of an agent of defendant all
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facts and circumstances of the case ; 8 and in general it may be said that when
an agent performs services for his principal of such a nature and under such cir
cumstances as to imply that he expects compensation, and there is nothing in
the case from which the principal might reasonably assume that the services
are rendered gratuitously, a contract to pay the agent a reasonable compensation
may be implied.7
(c) Modification of Contract. Contracts as to compensation may be modified
by agreement of the parties, subject to the rules that apply to the modification of
contracts generally.8
machines were surrendered, and, by such
agent's direction, immediately transferred to
parties who had been appointed agents in
stead of complainant, he was not entitled to
compensation for the transfer, it not being to
other agents, within the meaning of the con
tract, and being governed by the agreement
to deliver to the company free of charge.
Brown V. McCormick Harvesting Mach. Co.,
(Tenn. Ch. App. 1900) 59 S. W. 19C.
Compensation for selling second-hand ma
chines. — A season contract of agency for the
sale of machinery which provides that no
commissions shall be paid for the sale of sec
ond-hand machinery once before sold by the
agent has no reference to commissions for
the second sale of machines which had been
sold by the agent before the date of the con
tract and bought in by the principal at fore
closure sale. Shook r. Marion Mfg. Co., 138
Mich. 467, 101 K. W. 057. So a provision in
a contract between a threshing machine
company and their local agents at a certain
town that the agents should receive no com
mission on the sale of second-hand goods re
ferred to second-hand machines taken in part
payment for new machines sold by the agents
in their territory, and did not preclude them
from recovering a commission for selling, at
a s]>ecial request of the company, a second
hand machine taken by it in trade in another
locality. Gooch v. J. I. Case Threshing
Mach. Co., 119 Mo. App. 397, 96 S. W. 431.
And where, in a contract of agency, the prin
cipal reserved the right to sell second-hand
machinery in any territory, and provided
that he should not be liable for commissions
on such sales, arid it was also provided that
no commissions should be paid on second
hand goods except when sold by an agent
other than the one who sold them in the first
instance, it was held that upon the sale by
plaintiff of a second-hand engine which had
not been sold by plaintiff before and which
was represented by the general agent to be
a new engine, plaintiff was entitled to a
commission. Odum p. J. I. Case Threshing
Machine Co., (Tenn Ch. App. 1895) 36
S. W. 191.
6. Krekeler's Succession, 44 La. Ann. 726,
11 So. 35 ; Fowler's Succession, 7 La. Ann.
207: Waterman r. Gibson, 5 La. Ann. 672;
Martin V. Roberts, 36 Fed. 217. See also
Lane r. Coleman, 8 B. Mon. (Ky.) 569;
Harrison r. Long, 4 Desalts*. Eq. (S. C.)
110, holding that there need be no express
contract for commissions in order to entitle
the agent thereto.
7. Taylor Mfg. Co. v. Key, 86 Ala. 212, 5
So. 303; Mangum v. Ball, 43 Miss. 288, 5
Am. Rep. 488; McEwen v. Loucheim. 115
N. C. 348, 20 S. E. 519; Harrison v. Gotleib,
3 Ohio Cir. Ct. 191, 2 Ohio Cir. Dec. 109.
However, a promise to pay for services
may be implied only when they were rendered
under such circumstances as authorized the
party performing them to entertain a rea
sonable expectation of payment by the party
soliciting performance. McLiney r. Gom-
precht, 7 Misc. (N. Y.) 169, 27 X. Y. Suppl.
253; Harrison v. Gotlieb, 3 Ohio Cir. Ct
191, 2 Ohio Cir. Dec. 109.
Services rendered for joint benefit of par
ties.— Where one of several parties interested
in a joint enterprise acts for the benefit of
all, he is not, in the absence of an express
contract, entitled to any compensation. Wil
son p. Anthony, 19 Ark. 10; Everhart r.
Camp, 55 111.App. 248; Hopkins Mfg. Co. r.
Ruggles, 51 Mich. 474. 16 X. W. 862. And
see Landis v. Scott, 32 Pa. St. 495. So an
agent who in his character of agent collects
a debt due to his principal and retains it
under a contract of loan with his principal
as debtor, entered into before the debt is
collected, is not entitled to commissions on
the amount so collected. Short v. Skipwith.
22 Fed. Cas. Xo. 12,809, 1 Brock. 103. And
see Rogers V. Priest, 74 Wis. 538, 43 X. W.
510. And where plaintiff, being desirous of
surrendering premises which he held under
a lease from defendant, had an interview
with defendant in relation thereto, during
which defendant told him to get a tenant and
he would do what was right, no agreement
to pay plaintiff commissions for procuring
the tenant could be implied from such re
mark. McLiney p. Gomprecht, 7 Misc.
(X. Y.) 169, 27 X. Y. Suppl. 263. See also
Joint Adventures, 23 Cyc. 459: Partx eb
bed* 30 Cyc. 448, 466; Tenancy tn Com
mon. Where, however, a landlord and ten
ant agree on the expiration of the lease that
the tenant shall remain in possession, to care
for the premises, and collect the rents in his
own behalf, and apply them on the landlord's
indebtedness to him for a building erected
on the premises, the law will imply a prom
ise to allow the tenant reasonable compertria-
tion for his services. Allen v. Gates, 73 Yt.
222, 50 Atl. 1092.
8. See Brush-Swan Electric Light Co. r.
Brush Electric Co., 41 Fed. 163: and cas»>*
cited infra, this note.
Consideration for modification.— Where a.
contract appointing plaintiff defendant's ex
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b. As Affected by Termination of Agency 9— (i
) Termjna tion b y Act
of Parties — (a) In General. An agent selling goods on commission is ordi
narily entitled to a commission on goods sold by him during the continuance of
the agency, although the principal does not deliver the goods 10or collect the price 11
until after the agency has terminated; and the same rule applies to orders for
work taken by an agent before termination of the agency and fulfilled by the
elusive agent for the sale of automobiles
within a certain territory provided that all
inquiries from territory other than his own
should be promptly referred to defendant,
efforts made by plaintiff to sell a car to a
resident of a territory other than his own
constituted a violation of the contract, and
not an act done thereunder, and hence such
efforts constituted a sufficient consideration
for defendant's promise to pay plaintiff a
commission for a sale resulting therefrom.
Garfield v. Peerless Motor Car Co., 189 Mass.
395, %S N. E. 695. And where plaintiff and
defendants agreed that the former should de
vote his time and energy to selling real es
tate for the latter at specified rates of com
pensation,
" for such time as may be
mutually agreeable," it was held that as no
time was fixed by the agreement, plaintiff
was not bound by it except as to what was
actually done under it, so that a subsequent
agreement that defendants should pay him
a different rate if he should sell a particu
lar piece was upon a valid consideration.
.Forbes v. Bushnell, 47 Minn. 402, 50 N. W.
308.
Implied modification.— Where a principal,
after appointing an agent to sell property
for a certain commission, writes to him re
ducing its amount, his silence for upwards
of three months will be considered an ac
quiescence. Livaudais v. Perret, 11 La. 294.
Pending negotiations by plaintiff on behalf
of defendants for an exchange of whisky of
defendants for a yacht, they wrote to him
that if he made a trade on the basis pro
posed, they should expect him to wait for his
commissions until they could realize some
thing on the yacht. Plaintiff received this
letter before the sale took place, but did not
directly assent to the postponement of pay
ment of commissions. It did not appear that
defendants authorized the sale except on that
condition. It was held that plaintiff was not
entitled to commissions until the yacht was
disposed of. Frankel v. Wathen, 58 Hun
(X. Y.) 543, 12 N. Y. Suppl. 591.
Supersession of original contract.— Defend
ant entered into a written agreement with
plaintiff to pay him a certain commission for
selling real estate. Subsequently she
entered into an oral contract with him
whereby it was agreed that he should enter
into her service and manage Jier general
business for a certain compensation per day.
It was held that the oral contract did not
supersede the original agreement, there be
ing evidence that it was not modified or ab
rogated. Smith v. Lane, 101 Ind. 449. And
an oral agreement to pay an agent a com
mission for selling land is not superseded
by subsequent letters raising the price and
giving more specific instructions as to the
terms to be made with the purchaser, and
the letters will control the oral instructions
so far only as they are inconsistent there
with. McLaughlin "e
.
Wheeler, 1 S. D. 497,
47 N. W. 816.
Verbal modification.— A provision in a
written contract of agency forbidding its
change unless approved in writing by the
principal does not invalidate an oral agree
ment for commissions on sales not within
its terms. Shook v. Marion Mfg. Co., 138
Mich. 467, 101 N. W. 057.
9. Termination of agency in general see
supra, I, G.
Compensation of broker as affected by ter
mination of employment see Factors and
Bbokers, 19 Cyc. 221, 254.
10. Dibble v. Dimick, 143 X. Y. 549, 38
N. E. 724 [affirming 4 Misc. 190, 23 X. Y.
Suppl. 680] (so holding, although the com
missions were not payable until delivery of
the goods) ; Jacquin v. Boutard, 89 Hun
(N. Y.) 437, 35 N. Y. Suppl. 496 [affirmed
in 157 N. Y. 686, 51 N. E. 1091]. See. how
ever, Merriman v. McCormick Harvesting
Mach. Co., 96 Wis. 000, 71 K. W. 1050,
where it appeared that an agency contract
for the sale of machines provided that the
agents should obtain orders, house the ma
chines, instruct the purchasers, draw notes
and remit the same; that they should re
ceive a specified selling commission, to be
paid only on machines sold and settled
for and not on orders not filled; and
that the principal might at any time
terminate the contract and take into
its possession all orders, notes, moneys,
machines, etc.; and tliat after the agents
took orders for machines, but before they
were filled, the principal canceled the con
tract, and afterward delivered machines to
persons from whom such orders were ob-
tained; and it was held that the agents were
entitled to reasonable compensation for ob
taining such orders, but not to the full com
mission specified in the agreement.
11. Singer Sewing Mach. Co. v. Brewer, 78
Ark. 202, 93 S. W. 755, so holding under a
contract which stipulated for a fixed weekly
compensation, for a conimisssion on sales
payable as payments on the sales were made,
and for a remitting commission on the net
amounts collected and remitted to the com
pany, and provided that all claims for com-
7>ensation should cease on the termination of
the contract, which was subject to termina
tion at the pleasure of either party; and
holding also that a custom that an agent
selling a machine to a buyer who moved out
of his territory should forfeit his commission
on the balance unpaid at the time of the re
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principal thereafter.12 However, in the absence of anything in the contract to
the contrary,13 an agent is not entitled to commissions on new orders delivered
to the principal after termination of the agency by customers procured by the
agent while the agency existed; 14and agents who manage realty are not entitled
on the termination of the agency to retain commissions on rents to accrue in the
future from leases made by them.15 The right to advances of money on account
of unearned commissions, as sometimes given by the contract of agency, ceases
upon termination of the agency.14
(b) Termination by Force of Contract of Agency; Expiration of Time. If the
contract by which an agent is employed to effect a particular transaction does
not fix the term of its duration, the law implies its continuance for a reasonable
moval, and that the account should be trans
ferred to the agent into whose territory the
purchaser moved, where future collections
were to be made, does not show that the
parties intended that the agent on his dis
charge should forfeit his selling commission
on uncollected sales. To the contrary see
Wheeler, etc., Mfg. Co. v. Gallivan, 10 Nebr.
313, 4 N. W. 1061, where plaintiff and de
fendant entered into a contract for the sale
and leasing by the former of machines fur
nished- by the latter, plaintiff to receive cer
tain commissions " during the continuance of
the contract," and the contract ceased by
the consent of both parties, after which pay
ments were made to defendant for machines
disposed of by plaintiff under the contract,
and it was held that plaintiff was not en
titled to commissions on payments so subse
quently made.
12. Greene c. Freund, 150 Fed. 721, 80
C. C. A. 387, where it appeared that plaintiff
made a contract with defendant for an in
definite term to act as its agent in procuring
orders for the bleaching, printing, and dye
ing of cotton goods; that the contract pro
vided that plaintiff should receive a commis
sion, to be paid each month on all the work
secured by him and completed by defendant
during the preceding month; that his man
ner of doing business was to interview a
prospective customer, and, if favorable, to
prepare and send him a writing called a
" price memo," which was in the form of a
letter, setting forth all the conditions of a
contract and was in effect an offer which, if
accepted, became a contract binding the cus
tomer to send to defendant at least a mini
mum quantity of work to be done at prices
therein specified; and it was held that on
plaintiff's discharge he was entitled to re
cover commissions, not only on the work pre
viously done, but also on all work called for
by contracts so secured by him by the accept
ance of his offers by customers, either
formally or by sending orders thereunder foT
any part of the work called for. See,
however, Hilton v. Helliwell, [1894] 2 Ir.
94, holding that the agent was not entitled
to commissions under such circumstances
where the contract provided that he was to
be paid a commission for work done or sup
plied from the date of the contract at a cer
tain per cent on amount of orders; that the
contract should be terminable on notice—
neither party to be entitled to compensation,
but the agent to receive, on the termination
of the contract, such commission as should
hiave been earned and should be or become
payable.
13. Ract v. Duviard-Dime, 4 N. Y. Suppl.
150. And see Ballard v. Travelers' Ins. Co.,
119 N. C. 187, 25 8. E. 956. See, however,
Gilbert v. Quinlan, 59 Hun (N. Y.) 508, 13
N. Y. Suppl. 671, where defendant agreed
to pay plaintiff half his commissions on the
business of customers whom plaintiff should
bring him, and by a subsequent change in the
rules of the board of brokers to which de
fendant belonged the payment by him of
such commissions to plaintiff was pro
hibited, and it was held that the contract
might be terminated, after the lapse of a
reasonable time, for a good reason, and on
proper notice; that such change in the rules
of the board was sufficient reason for a ter
mination of the contract; and that, on deal
ings after such termination with a customer
introduced by plaintiff, defendant was not
liable to plaintiff for commissions.
14. Gilbert v. Quinlan, 59 Hun (N. Y.) 508.
13 N. Y. Suppl. 671; O'Neill p. Howe, 16 Dalr
(N. Y.) 181, 9 K. Y. Suppl. 746 (holding
also that the fact that the accounts of such
customers were marked in defendant's books
with the initials of plaintiff to designate
thtem as his customers does not prove that
such later sales were made by him. it further
appearing that the marks were originally
made on old accounts while plaintiff was in
defendant's employ, and were continued in
the subsequent accounts by the bookkeepers
for their own convenience, and not by order
of 1defendant) ; Ract -P. Duviard-Dime, 4
N. Y. Suppl. 156; Nayler v. Yearsley. 2 F. i
F. 41. And see Toulmin v. Millar, 12 App.
Cas. 746, 57 L. J. Q. B. 301, 58 IJ. T. Rep.
N. S. 96; Tribe p. Taylor, 1 C. P. D. 505;
Barrett v. Gilmour, 6 Com. Cas. 72, 1" T. L.
R. 292; Curtis r. Nixon, 24 L. T. Rep. N. S.
706; Lumley V. Nicholson, 34 Wklv. Rep.
716.
15. Thomas p. Gwyn, 131 N. C. 460. 42
S. E. 964. And see Andrews r. Travelers'
Ins. Co., 70 S. \V. 43, 24 Ky. L. Rep. 844:
Ballow v. Travelers' Ins. Co.," 119 N. C. 187,
25 S. E. 956.
16. Souler v. McDowell Garment Maeh. Co..
38 Misc. (N. Y.) 786, 78 N. Y. SuppL
836.
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time and that only.17 If the contract sets a time within which he must perform,
he is not as a rule entitled to compensation unless, within the time set, he finds a
third person who is able, ready, and willing to enter into a binding contract with
the principal.18 And where a contract of agency running for a definite term and
calling for continuing services on the part of the agent has by its terms expired,
the agent cannot ordinarily recover for like services subsequently performed,'"
unless at the principal's request; 20much less can the agent recover as for services
which he might have performed under the contract had it been renewed."
(c) Termination by Mutual Consent.*2 Where a contract under which an agent
is regularly employed on a salary is terminated by mutual consent of the parties,
the agent's right to future salary thereupon ceases;23 and an agent employed to
17. Adamson v. Yeager, 10 Out. App. 477.
And see infra, III, B, 2. b, (I), (D).
18. McCarthy v. Cavers, 66 Iowa 342, 23
N. W. 757 (holding that if a customer found
by the agent is not willing to close the deal
unconditionally before the specified time ex-
ires, the principal is not bound to accept
im when, after the expiration of that time,
he accepts the terms previously proposed) ;
Wright v. Beach, 82 Mich. 469, 46 N. W.
673 ; La Force v. Washington University, 106
Mo. App. 517, 81 S. W. 209 (so holding,
although the principal afterward closed a
deal with a person found by the agent).
Necessity of completing transaction within
specified time.— If, before the day set for
negotiating a transaction, the agent finds a
customer who is able, ready, and willing to
close the deal, the agent has a reasonable
time after the contract date within which to
bring the customer to the principal, it ap
pearing that the parties lived a considerable
distance apart. O'Connor v. Semple, 57 Wis.
243, 15 N. W. 136.
Compare Williams v. Leslie, 111 Ind. 70, 12
X. E. 102.
Time for performance held not to have been
extended see La Force v. Washington Univer
sity, 106 Mo. App. 517, 81 S. W. 209.
19. Anderson v. Dickinson, 72 Hun (N. Y.)
550, 25 X. Y. Suppl. 533, where it appeared
that a contract between an importer of for
eign nursery stock and an agent to make
sales provided that losses arising from bad
debts should be borne by them equally, and
that the contract was to continue in force
for one year from Aug. 26, 1886,
" or until
the business of the season of 1886-87 is
wholly closed up," but provided that final
settlement between the parties should be
made by Aug. 1, 1887, if possible; and
that the business season in the nursery busi
ness extends from the commencement to the
close of the shipping season, beginning in the
fall of the year, and continuing until spring;
and it was held that the agent was entitled
to commissions only on orders secured -during
the business season of 1886-1887, the con
tract continuing until Aug. 27, 1887. only to
wind up the business of the previous season.
If the contract is extended by agreement of
the parties, then of course the agent may
recover for services rendered before expira
tion of the extended time. Schurra r. Buf
falo-Pitts Co.. 44 Wash. 693. 87 Pac. 945.
20. Tavlor Mfg. Co. v. Key, 86 Ala. 212, 5
So. 303; Dewey v. Brown, 59 Hun (N. Y.)
37, 12 N. Y. Suppl. 061, holding that an
agent who agrees to sell goods on commission
for another during a trip which he then con
templates is entitled to commissions on goods
sold on orders received in response to letters
written by him at the employer's request
after his return. And see Attrill v. Patter
son, 58 Md. 226.
21. Crum v. Murray, 102 Fed. 92, 42
C. C. A. 185, holding that under a contract
appointing an agent to solicit applications
for shares in a corporation within stated
territory, and to collect the monthly dues
thereon, for the period of three years, for
which service the agent is to receive eighty
per cent of the first month's dues collected
and five per cent of the succeeding months'
" dues collected," he cannot recover the stip
ulated commissions on dues which he might
have collected if the contract had been con
tinued after the three years, where there is
no claim that the contract has been renewed,
or that the agent is entitled to have it re
newed, or that he has been unlawfully dis
charged, or that any other breach has been
committed by the corporation.
22. See also supra, III, B, 2, b, (I),
(A).
23. Greer v. Featherston, 95 Tex. 654, 69
S. W. 69 [affirming in effect (Civ. App.
1902) 68 S. W. 48] (where it appeared that
a soliciting agent of a live stock commission
company whose contract of employment re
quired him to solicit shipments of stock,
make and collect loans for the company, and
to guarantee such loans, sent his resignation to
the company, which was accepted; but before
he received the acceptance, although after
it was mailed to him, he wrote the company
that he would insist on his salary till the
loans of which he was a guarantor were paid,
unless the company would release him from
liability therefor, which the company de
clined to do ; that thereafter there was other
correspondence between the parties in which
the agent claimed the right to such compen
sation, which was denied by the company ;
that the agent continued to look after the
payment of the loans, and payment thereof
was frequently urged by the company; and
it was held that the agent was not entitled
to his salary after the acceptance of his resig
nation, although his liability as guarantor
was the more important part of his obligation
under the contract of employment) : South-
mayd r. Watertown F. Tns. Co., 47 Wis. 517,
2 N. W. 1137.
P
h
[Ill, B, 2, b, (I), (C)]
1494 [31 Cyc] PRINCIPAL AND AGENT
effect a particular transaction on a commission cannot recover the commission
where by mutual consent the contract is abandoned before performance and a
new and different arrangement is entered into by the parties.24
(d) Revocation or Repudiation of Agency by Principal.2* Where an agent is
employed on commission, and the principal, acting within his rights, terminates
the agency before the commission is earned, the agent cannot recover the same; 26
nor is a salaried agent, after his rightful discharge, entitled to unearned salary. s
However, a revocation of authority will not be allowed to work injury to the
agent with reference to what he has already done under the appointment; 28 and
accordingly he is entitled to commissions or salary already earned at the time of
his discharge,29 or to the reasonable value of what he has then earned,30 especially
24. Clear r. Fox, 26 Fed. 90, holding that
where a tenant of land is promised commis
sions for the cash sale of the land, but subse
quently, with the consent of the tenant, a
scheme is made of putting it into the form
of shares in a joint-stock company, the tenant
to become one of the directors, the contract
for commissions expires, and the tenant is
entitle!1, to nothing for the incorporation.
25. See also supra, III, B. 2, b, (I), (a).
Discharge of servant by master see Masteb
and Sebvaxt, 26 Cyc. 087 et seq., 1045.
26. Alabama. —•Chambers p. Seay, 73 Ala.
372.
Ioiva.— Milligan p. Owen, 123 Iowa 285,
9S N. W. 792.
Xorth Carolina.—Brookshire p. Voncannon,
2S X. C. 231.
Pennsylvania. — Morrow r. Tunkhannock
Ice Co.. '2 11 Pa. St. 445, 60 Atl. 1004.
England. —•Xorthev v. Trevillion, 7 Com.
Cas. 20i; IS T. L. R. 648 [following Rhodes
r. Forwood, 1 App. Cas. 256, 47 L. J. Exch.
390, 34 L. T. Rep. X. S. 890. 24 Wkly. Rep.
1078]; Toppin v. Ilealy, 11 Wkly, Rep. 466.
See 40 Cent. Dig. tit. " Principal and
Agent," § 201.
Custom and usage.— In England an agent
who has the business taken out of his hands
before completion is by the custom of mer
chants entitled to half the commission which
he would have earned by completing it. Reg.
r. Parr. 30 L. J. Ch. 73, 21 L. T. Rep. X. S.
555, 18 Wkly. Rep. 110.
Customer subsequently produced by agent.
— After termination of the agency the prin
cipal is under no obligation to accept a
customer subsequently produced bv the agent.
Kelly r. Phelps, 57 Wis. 425, 15*NT. W. 385;
Toppin p. Healy, 11 Wkly. Rep. 466. Subse
quent services at request of principal as en
titling agent to compensation see supra, III,
B, 2, b. (i), (c).
"
Subsequent completion of transaction by
principal. — The rule stated in the text ap
plies, although the principal subsequently
enters into the transaction that the agent
was employed to negotiate (Chambers r.
Seay, 73 Ala. 372) ; and although the party
with whom the principal thus deals was
originally found by the agent during the con
tinuance of the agency (Lumley v. Xichol-
son, 34 Wkly. Rep. 710). especially where
such 'transaction is completed on different
terms from those which such partv proposed
to the agent (Kelly p. Marshall, 172 Pa. St.
396, 33 Atl. 690; Eidson p. Saxon, (Tex. Civ.
App. 1895) 30 S. W. 957).
27. Galibert t\ Atteaux, 23 Quebec Super.
Ct. 427.
28. White Sewing Mach. Co. p. Shaddock.
79«lrk. 220, 95 S. W. 143; Green r. Cole, 103
Mo. 70, 15 S. W. 317; Royal Remedy, etc.,
Co. v. Oregon' Grocer Co., 90 Mo. App. 53:
Sanborn i>.Rodgers, 33 Fed. 851.
29. Adams-Smith Co. P. Hayward, 52 Xeb.\
79, 71 X. W. 94!) (where it appeared that a
contract of employment of a traveling sales
man required him to sell a certain amount of
goods within the year, and gave the em
ployer the option to terminate the contract
at any time, and to retain one month's salary
of the employee, which should be forfeited in
case the contract was terminated ; and it
was held that the salary so retained was in
the nature of a pledge to secure performance
by the employee, and that the employer could
not arbitrarily terminate the contract and
claim the forfeiture) ; Winslow p. Mayo, 123
N. Y. App. Div. 758. 108 X. Y. Suppl. 640;
Realty Co. v. Gallinger Co., 31 Pittsb. Leg. J.
X. S, (Pa.) 396 [affirmed in 210 Pa. St.
74, 59 Atl. 435]. See, however. Boston Deep
Sea Fishing, etc., Co. v. Ansell, 39 Ch. D.
339, 59 L. T. Rep. X. S. 345, holding that
where an agent's salary was payable yearly,
and he was discharged for cause before the
end of the term, he was entitled to nothing.
30. I.anusse p. Pimpienella, 4 Mart. X.
(La.) 439; Martin v. Holly. 104 X. C. 36,
10 S. E. 83; Jaekel v. Caldwell, 156 Pa. St.
266, 26 Atl. 1063 : Blackstone r. Buttermore.
53 Pa. St. 266; Martin t. Roberts. 36 Fed.
217. where an agent for mortgagees of land,
valuable principally for its phosphate rock,
caused the mortgage to be foreclosed, em
ployed a watchman to look after the property,
occasionally visited it during a period of
eight years, and often gave advice and in
formation in regard to this and other invest
ments of the mortgagees: and he expected to
be remunerated in part for his services from
the management of the property or from its
sale, but the mortgagees terminated the
agency without fault on his part: and it was
held that he was entitled to two thousand
dollars. See. however. Fish r. Hahn. 124
X. Y. App. Div. 173, 108 X. Y. Suppl. 7S2.
However, this right may be waived by the
terms of the contract of agency. Simpson r.
.Lamb. 17 C. B. 603. 2 Jur. X. S. 91. 25 L. -T.'
0. P. 113, 4 Wkly. Rep. 328, 84 E. C. L. 603.
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where his discharge was wrongful ; 31 and he is entitled to the full compensation
specified in the contract where such services result in a subsequent fulfilment of
the purpose of the agency, and the contract was terminated by the principal for
the purpose of avoiding payment of compensation.32 If the agent was employed
for a definite term, the principal cannot defeat his right to compensation by a
premature termination of the agency;33 but if the contract of agency is silent as
to the duration of the agency the principal may revoke it at any time," or at least
31. Baker r. Angell, 12 N, Y. St. 406.
Estoppel to set up contract.—Where a com
pany has wrongfully discharged its agent
and released him from the obligations im
posed on him by the contract of agency, it
cannot set up such contract in an action by
him for the value of the work done. George
0. Kichardson Mach. Co. V. Swartzel. 70 Kan.
773, 79 Pac. 600.
Necessity of tender of performance. —Where
a principal has wrongfully dismissed an
agent employed under a contract, it is not
necessary for the latter to make any tender
of his readiness to perform his part of the
contract in order to enable him to recover
for services nreviouslv rendered. Hull v.
Schuberth, 2 Md. 38.
32. Georgia,— Strong r. West, 110 Ga. 382,
35 S. E. 693, holding that where an attorney
agreed that as compensation for the recovery
of certain property pledged to secure a debt
lie would accept a specified amount and look
for the same to the excess for which he could
sell the property over and above the amount
necessary to satisfy the debt due to his client,
and after making the recovery but before
being allowed a fair opportunity to make a
sale the client withdrew the property from
his hands, he had a right of action against
the client for the amount agreed upon in the
contract.
Minnesota.— TJrquhart v. Scottish-Ameri
can Mortp. Co., 85 Minn. 69, 88 X. W. 264,
holding that where an agent is to have a
percentage of the gross revenue on loans
made for his principal, but is to incur the
expense of making and collecting them, with
no limit as to the time the agency is to con
tinue, and the contract is terminated by the
principal without cause, the agent is entitled
to receive his percentage on the gross revenue
receipts collected on all loans made by him
prior to his discharge, subject to a reasonable
deduction for the costs and expenses of mak
ing them.
yeir York.— Warren Chemical, etc., Co. v.
Holbrook, 118 X. Y. 580, 23 N. E. 908, 16
Am. St. Rep. 788, holding that where the
compensation of an agent is dependent on the
success of his efforts in procuring a contract
for his principal and his subsequent per
formance of the work, the principal will not
be permitted to stimulate his efforts with
the promise of reward, and then, when the
contract is obtained and the compensation
assured after construction, terminate the
agency for the sole purpose of securing to
himself the agent's profits.
Pennsylvania. — Kellv r. Marshall, 172 Pa.
St. 39fi, '33 Atl. fltKl.
United Ptatrs.— Mellen r. TT. S., 13 Ct, CI.
71, where the principal employed an attorney
to collect a debt for a percentage of it, re
serving to itself the right to terminate the
agreement at any time, and it was held that
after the attorney had fully secured tlie debt,
although the payment was to be subsequently
made, the principal could not terminate the
agreement so as to deprive the attorney of
his percentage. ■!; ■
See 40< Cent. Dig. tit. " Principal and
Agent,*' § 201.
Where, however, plaintiff entered into an
agreement with defendant whereby plaintiff
was to look up defective titles, old judg
ments, and any such matter as might be
profitable, and defendant was to furnish the
money with which to purchase the same, and
the profits were to be equally divided, plain
tiff was entitled to only reasonable compen
sation for his services in looking up property
and informing defendant thereof, when the
same was not purchased by defendant until
after his business relations with plaintiff
had been terminated. Stillman C. Lefferts,
(Iowa 1900 ) 82 N. W. 491. And where an
agent is to have a percentage of the gross
revenues on loans made for his principal, but
is to incur the expense of making and collect
ing them, with no limit as to the time the
agency is to continue, and the contract is
terminated by the principal on reasonable
grounds which justified him in preventing
the agent from making further collections on
the outstanding loans made by him, the agent
can recover no percentage on the gross reve
nue from the loans subsequently collected.
Urquhart v. Scottish-American Mortg. Co., 83
Minn. 69. 88 N. W. 264.
An agent employed to sell real estate, and
finding a purchaser, and bringing him and
his principal into communication, and setting
on foot negotiations which result in a sale,
cannot be deprived of his right to compensa
tion hv a discharge prior to consummation of
the sale. Gillett r. Corum, 7 Kan. 156;
Keener -r. Harrod, 2 Md. 63, 56 Am. Dec.
706.
33. Baker f. Angell, 12 N. Y. St. 406; Mc-
Kone v. Metropolitan L. Ins. Co., 134 Wis.
243, 110 N. W. 472; Turner r. Goldsmith,
[1891] 1 Q. B. 544, 60 h. J. Q. B. 247, 04
L. T. Rep. N. S. 301, 39 Wkly. Rep. 547.
And see Union Refining Co. V. Barton. 77
Ala. 148. See also infra, note 38. ■ See,
however. Brown r. Pforr, 38 Cal. 550; Mil-
ligan !'. Owen. 123 Iowa 285, 08 N. W. 792;
Wright r. Beach, 82 Mich. 469. 46 N. W.
673; G<-een r. Cole; 103 Mb. 70, 15 S. W.
317.
34. Louisiana. — Jacobs v. Warfleld, 23 La.
Ann. 395.
Missouri. — Royal Remedy, etc., Co. v.
Gregory Grocery' Co., 90 Mo'. App. 53.*
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after the expiration of a reasonable time; 35 and in any event the principal may
revoke the agency for good cause.36 Where the employment is for a specified
term on a certain monthly salary, which is subject to diminution in case the total
sales for the term do not amount to a fixed sum, the agent, on his premature dis
charge, is entitled to compensation at the specified monthly rate, without any
deduction based on the amount of sales made while he continued in the employ
ment.37 Where a corporation principal voluntarily enters into liquidation pro
ceedings, it is equivalent to a dismissal of the agent, and the latter's right to com
pensation is governed accordingly.38 But the serving of notice by the principal
of his intention to terminate the contract at a future date is not equivalent to a
present discharge.38
(e) Abandonment or Renunciation of Agency by Agent.40 If, as is often the
case, the contract of agency contemplates complete performance on the part
of the agent in order to entitle him to compensation, he can recover nothing
for part performance on abandoning his employment before completion; 1
Pennsylvania. — Coffin v. Landis, 46 Pa. St.
426.
Texas. — See Hollingsworth v. Young
County, 40 Tex. Civ. App. 590, 91 S. W.
1094.
United States.— Sheahan v. National
Steamship Co., 87 Fed. 107, 30 C. C. A. 593.
See 40 Cent. Dig. tit. "Principal and
Agent," jj 201.
Notice of revocation is not necessary (Coffin
v. Landis, 46 Pa. St. 426; Sheahan V.
National Steamship Co., 87 Fed. 167, 30
C. C. A. 593. But see Gilbert v. Quinlan,
13 N. Y. Suppl. 671), in the absence of a
stipulation requiring it (Sheahan t>.National
Steamship Co., supra).
35. La Force v. Washington University,
106 Mo. App. 517, 81 S. W. 209; Gilbert V.
Quinlan, 13 N. Y. Suppl. 671; Barrett v.
Gilmour, 6 Com. Cas. 72, 17 T. L. R. 292.
36. Louisiana. — Jacobs v. Warfield, 23 La.
Ann. 395.
Minnesota.— Urquhart v. Scottish-Amer
ican Mortg. Co., 85 Minn. 69, 88 N. W.
264.
New York.— Huntington v. Clafflin, 10
Bosw. 262 [affirmed in 38 N. Y. 182] ; Gilbert
u. Quinlan, 13 N. Y. Suppl. 671.
Pennsylvania. — Henderson p. Hydraulio
Works, 9 Phila. 100; Realty Co. v. Gallinger
Co., 31 Pittsb. L. J. N. S. 390 [affirmed in
210 Pa. St. 74, 59 Atl. 435].
England.— Boston Deep Sea Fishing, etc.,
Co. c. Ansell, 39 Ch. D. 339, 59 L. T. Rep.
N. S. 345.
See 40 Cent. Dig. tit. " Principal and
Agent," § 201.
37. Earle v. Warren Axe, etc., Co., 167
Mass. 41, 44 N. E. 1056. Contra, King v.
Garrett. 18 Phila. (Pa.) 296.
38. In re Imperial Wine Co., L. R. 14 Eq.
417, 42 L. J. Ch. 5, 20 Wkly. Rep. 966.
Right to compensation. — Where an agent
pmployed for a certain term is to receive a
fixed salary and also a specified commission
on profits, and the principal,, a company, goes
into voluntary proceedings before expiration
of the term, the agent is entitled to com
pensation in respect of his full salary for
the residue of the term, but not to additional
compensation by way of damages for loss of
commissions during the unexpired portion of
the term. In re English, etc., Mar. Ins. Co.,
L. R. 5 Ch. 737, 39 L. J. Ch. 695, 23 L. T.
Rep. N. S. 685, 18 Wkly. Rep. 1122. Where,
however, the compensation of an agent em
ployed for a fixed term consists solely of a
commission on orders obtained by him, he is
entitled, upon the determination of the agree
ment by the winding-up of the company, to
compensation in respect of the commission
which he might otherwise have earned during
the unexpired portion of the term. In re
Patent Floor Cloth Co., 41 L. J. Ch. 476, 26
L. T. Rep. N. S. 467. And where a company
employed an agent to dispose of their shares
on the terms that he should be paid £ 100
down, and £400 in addition upon the allot
ment of the whole of the shares of the com
pany, and he disposed of a considerable num
ber of shares, when the company was volun
tarily wound up, he was prevented from
earning the £400 by the act of the company,
and was therefore entitled to recover a por
tion of that sum. Inchbald v. Western
Neilgherry Coffee, etc., Co., 17 C. B. N. S.
733, 10 Jur. N. S. 1128, 34 L. J. C. P. 15. 11
L. T. Rep. N. S. 345, 13 Wkly. Rep. 95. 112
E. C. L. 733.
Involuntary liquidation as terminating
agency see infra, III, B, 2, b, (n).
30. Smith v. Philip B. Hunt Co., 90 Minn.
255, 95 N. W. 907, holding that where the
principal, within the first year of a contract
of agency, notifies the agent of his intention
to terminate the contract at a future date
after the expiration of the year, it does not
constitute a termination of the contract
within the year, within a provision of the
contract guaranteeing the agent a specified
compensation for the year in case the prin
cipal should terminate the contract within
that time.
40. See also supra, III. B, 2, b, (I), (A).
Abandonment of service by servant see
Mastek am> Servant, 26 Cyc. 986, 1042.
41. Martin v. Schoenberger, 8 Watts 4 S.
(Pa.) 307 (holding that an agent cannot
recover for part performance of an entire
contract, where he has failed in the perform
ance on his part) ; Newcomb v. Imperial I*.
Tns. Co., 51 Fed. 725 (where it is said that
if a, person agrees to act as agent for an
insurance company, for a stated commission
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much less can he recover as for complete performance; 43 and this is true, although
the principal subsequently enters into the transaction which the agent was
employed to negotiate.43
(u) Termination by Operation of Law." The right to compensation
for part performance under a contract of agency is not defeated by the death of
either the principal 45 or the agent 44 pending performance; nor by the fact that
the principal has become unable to fulfil the contract either by reason of insol
vency,47 or because of the stringency of legislative measures regulating the business
which forms the subject-matter of the agency.4*
to be paid on premiums collected, he cannot
abandon the agency at any time without
cause, and sue upon a quantum meruit).
However, a contract which stipulated that
plaintiff should sell defendant's goods
throughout the country, paying his own ex
penses ; that defendant should pay him there
for a sum equal to fifteen per cent of the
gross amount of the orders accepted; that in
case plaintiff's sales exceeded in the aggre
gate fourteen thousand dollars during the
year, one half of the commission should go
toward payment of a prior indebtedness due
defendant ; and that the agreement should
remain in force one year, was simply an
agreement to pay a certain rate of commis
sion for the sale of goods, and that the com
mission should be paid and the goods should
be sold during the period of one year, and
could not be so construed that nothing be
came due in favor of either party until the
expiration of the year. Bair v. Hilbert, 84
X. Y. A_pp. Div. 621, 82 Y. Suppl. 1010.
42. Sulway v. American Mortg. Co., 222
111. 270, 78 NT. E. 501 [a/firming 119 111.App.
502] (holding that under an agreement
whereby agents were to care for and manage
loans of their principal's money up to and
including their maturity and collection,
where they had given up the business of the
principal they could not claim commissions
on the interest notes not then due and there
after to be collected) ; Scoville v. School
Trustees, 65 III. 523 (holding that an agent
undertaking to collect a debt for a share of
the profits, who finally abandons further
efforts as useless, cannot claim the share to
which his contract would entitle him if he
had secured payment by his own efforts,
where the principal subsequently receives
payment through new instrumentalities, or
from causes with which the agent has no
connection) .
43. Warren v. Rendrock Powder Co., 9
JST. Y. Suppl. 842 (where it appeared that
defendant agreed to pay plaintiff a commis
sion if he obtained the approval of the
United States government to the use in a
certain blasting operation of an explosive
manufactured by defendant; that plaintiff
called the attention of the government to
the explosive, and experiments were made
which resulted in its being rejected; that
nothing further was done by plaintiff to
induce the government to use the explosive;
that two years later, after plaintiff had left
defendant's employ, defendant claiming to
have improved its explosive, further experi
ments were made, with which plaintiff had no
connection and which resulted in the govern
ment approving the explosive; and that after
ward the government invited proposals for
explosives for the operation in question, and
defendant's bid was accepted; and it was
held that plaintiff's claim for his commission
could not be maintained) ; Barkley v. Olcott,
52 Hun (N. Y.) 452, 5 N. Y. Suppl. 525.
And see Gaar v. Brundage, 89 Minn. 412, 94
N. W. 1091.
44. Termination of relation of master and
servant by operation of law see Masteb and
Sebvant, 26 Cyc. 984 ct sea.
45. Fisher v. Southern L. & T. Co., 138
N. C. 90, 50 S. E. 592, holding that an
agent who is authorized to improve and sell
lands Is entitled, after the termination of
his authority by the death of the party con
ferring the same, to be compensated from
the proceeds of the property, when sold, for
services theretofore rendered by him in re
liance thereon.
However, agents, being also appointed ex
ecutors of the principals, are not entitled to
commissions on remittances from abroad by
the testator, not received till after his death.
Hovev v, Blakeman, 4 Ves. Jr. 596, 31 Eng.
Reprint 306.
46. Clark v. Gilbert, 20 N. Y. 279, 86 Am.
Dec. 189, holding that where it was agreed
by a contract that an agent should have a
certain salary and one third of the profits of
certain work, and he died before the comple
tion of the work, his representatives were
entitled to compensation at tbe rate specified
in the contract for the time of service, and
that in the absence of evidence the profits
should be regarded as distributed ratably
throughout the work.
47. Vanuxen v. Bostwick, (Pa. 1887) 7
Atl. 598; Bard r. Banigan, 39 Fed. 13.
Involuntary liquidation of corporation prin
cipal.— By the articles of association of a
company a manager was appointed, and it
was provided that if he should at any time
be deprived of or removed from his office for
any other cause than gross misconduct the
directors should pay him a certain sum
within one month from the time of his re
moval. The company was ordered to be
wound up. It was held that he was entitled
to prove in the winding-up for the sum spe
cified by the articles. In re London, etc.,
Bank, L. R. 9 Eq. 149. 21 L. T. Rep. N. S.
742, 18 Wkly. Rep. 273. Voluntary liquida
tion as affecting right to compensation see
supra, III, B, 2, b, (I), (D).
48. Lewis v. Atlas Mut. L. Ins. Co., 61 Mo.
534.
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c. As Affected by Illegality of Transaction. 18 An agent who negotiates an
illegal transaction in behalf of the principal, or whose services are otherwise
tainted with illegality, cannot as a rule recover compensation therefor, if he has
knowledge of the illegality at the time of performance.50
d. As Affected by Fraud or Misconduct 51— (i) In General. As a general
rule an agent who is guilty of fraud upon his principal in the transaction of his
agency is not entitled to compensation for his services.52 Thus he generally forfeits
compensation where he is guilty of misrepresentation, concealment, or non-dis
closure with reference to facts material to the subject-matter of the agency; 53
and a contract to pay a fixed compensation may likewise be invalidated by the
49. Failure of agent to procure contract
binding customer as affecting right to com
pensation see infra, III, B, 2, e.
50. See Contracts, 9 Cyc. 560; Factors
and Bbokebs, 19 Cyc. 219, 223, 273 ; 1'obeion
Corporations, 19 Cyc. 1037; Gaming, 20
Cyc. 952; Lotteries", 25 Cyc. 1653 et seq.;
Sunday.
51. Deductions and forfeitures not based




Fraud or misconduct as ground for dis
charge of agent see supra, III, B, 2, b, (i),
(D).
Right of principal to recover payments
made to agent by way of compensation in
ignorance of fraud or misconduct see infra.Ill, B, 2, i, (n).
Fraud or misconduct of broker as defeat
ing right to compensation see Factors and
Brokers, 19 Cyc. 225-229, 234.
52. Illinois.— Sidway v. American Mortg.
Co., 119 111. App. 502 [affirmed in 222 III.
270, 78 X. E. 561], so holding where the
fraud is intentional.
Indiana. — Porter r. Silvers, 35 Ind. 295.
Iowa.— Steele v. Crabtree, 130 Iowa 313,
106 N. W. 753; Vennum V. Gregory, 21 Iowa
220, so holding where the principals are put
to the trouble and expense of litigation to
secure their rights.
A'eic York.— Palmer l\ Pirson, 4 Misc. 455,
24 N, Y. Suppl. 333 [affirmed in 144 N. Y.
654. 39 N. E. 494].
Texas.-r- Eidson V. Saxon, (Tex. Civ. App.
1895) 30 S. W. 957.
Washington.—Hindle v. ITolcomb, 34 Wash.
,136, 75 Pao. 873.
United States.— Shaeffer v. Blair, 149 IT. S.
248, 13 S. Ct. 856, 37 L. ed. 721 [reversing
33 Fed. 218].
See 40 Cent. Dig. tit. "Principal and
Agent," 8 2ll.
An agent who is guilty of unfaithfulness,
treachery, or dishonesty in transacting the
agency cannot as a rule recover compensa
tion. Steele v. Crabtree. 130 Iowa 313. 106
N. W. 753; Sumner r. Reieheniker, 9 Kan.
320; Sea v. Carpenter. 16 Ohio 412; Landis
v. Scott, 32 Pa. St. 495 : Hahl V. Kellogg. 42
Tex. Civ. App. 636, 94 S. W. 389.
Where, however, the owner of an equitable
interest in land becomes the agent of another
to procure the legal title for their joint
benefit, and to dispose of enough of the land
on commission to reimburse the principal for
advances made to procure the legal title, the
agent's fraud in overstating to the principal
the amount of advances required to obtain
the legal title, while defeating his right to
commissions on subsequent sales of part of
the land, does not forfeit his interest in the
residue. Shaeffer r, Blair, 149 U. S. 24S. 13
S. Ct. 856, 37 L. ed. 721 [reversing 33 Fed.
218]. And where a broker effects a loan
without any agreement as to the amount to
be paid for his services, the fact that he
afterward presents to the borrower, and trie
latter promises to pay, a bill for commis
sions charged at a greater rate than the
statute allows will not forfeit his right to
legal compensation. Vanderpoel v. Kearns, 2
E. 1). Smith (N. Y.) 170.
53. Humphrev v. Eddv Transp. Co., 107
Mich. 163. 65 N. W. 13; Murray c. Beard.
102 N. Y. 505, 7 N. E. 553. And see Johnson
V. Alexander, 4 Leg. Gaz. (Pa.) 393.
Misrepresentation, concealment, or non
disclosure of the best terms obtainable for
the principal ordinarily forfeits the agent's
right to compensation, especially where he
reaps a secret profit as the result of his
fraud (Wright e. Smith, 23 N. J. Eq. 10C:
Shaeffer v: Blair, 149 U. S. 248. 13 S. Ct.
856, 3,7 L. ed. 721 [reversing 33 Fed. 218].
See, however, Hale Elevator Co. r. Hale, 201
III. 131, ftfi X. E. 249 [affirming 98 111. App.
430], where a corporation in the elevator
business agreed with an agent that he might
retain any sum he could obtain on a con
tract for the installation of elevators, over
a named price, and thereafter the agent rep
resented that he could not obtain such price.
Whereupon the corporation fixed a lower
price, and the agent then secured a contract
for a greater price than that originally
agreed on, and it was held, even though the
agent's representations were fraudulent, and
the price was reduced on that account, he
might recover the amount obtained over the
price first fixed), or where the principal has
rejected the adverse party's offer as com
municated to him by the agent, and closed a
deal with another party before the agent
communicated the ad%rerse party's true offer
(Wadsworth t>. Adams, 138 U. S. 380. 11
S. Ct. 303. 34 L. ed. 984 ) . Liability of agent
to principal for deceit see supra. III. A. 1.
Concealment or non-disclosure: Of agent'*
individual interest see infra. III. B. 2. d.
(rv). Of dual agency see infra. III. B. 2.
d
,
(III). Of receipt of compensation from
adverse party Or of adverse party's premise
to make compensation see infra. III. B, 2.
d
, (in).' Of secret profits obtained bv agent
see infra, III, B, 2, d, (rv).
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agent's non-disclosure of material facts.54 So if an agent in transacting the agency-
is guilty of gross misconduct,65 gross mismanagement,58 gross negligence,57 or gross
unskilfulness,58 he generally forfeits his compensation. However, the fact that
an agent is guilty of fraud, misconduct, etc., with reference to one transaction
does not defeat his right to compensation in regard to another transaction nego
tiated for the same principal, although he is regularly employed by the principal
and the transactions are like in nature, where by the contract of agency his com
pensation is computed separately with reference to each transaction.69 And it
has been held that even where an agent is regularly employed on a salary, yet he
54. Haskell r. Smith, 86 N. Y. Suppl. 779,
90 X. Y. Suppl. 353, holding that where
plaintiff was retained to obtain a settlement
of defendant's claim for damages against a
railway company, and plaintiff omitted to
disclose to defendant the company's standing
offer' to settle such claims at a fixed rate,
he was not entitled to recover under his
contract for services. See; however, Ralit v.
Union Consol. Min. Co., 5 Lea (Tenn.) 1;
holding that a principal and agent, in. de
fining the nature of the agency and fixing
the amount of compensation, deal with each
other as stranger*, not only in the original
contract, but in a renewal thereof, and the
agent is not bound to disclose the true
value of his services. _n ,
55. Illinois.— Sidwav iv American Mortg.
Co., 119 111. App. 502" [affirmed in 222 111.
270, 78 N. E. 561] ; Prescott v. White, 18 111.
App. 322, holding that where a traveling
salesman, in the course of his employment,
filled out fictitious orders, and was guilty of
such dishonesty in obtaining orders that cus
tomers refused to accept and pay for the
goods when delivered, he cannot recover his
salary.
Indiana. — Porter v. Silvers, 35 Ind. 295.
Kansas.— Sumner v. Reicheniker, 9 Kan.
320. . . .
Louisiana. — Hobson v. Peake, 44 La. Ann.
383, 10 So. 762.
Ohio.— Set v. Carpenter, 10 Ohio 412.
Wisconsin.— Rogers v. Priest, 74 Wis.
538, 43 N. W. 510, where a loan agent,
among other improper acts, accepted bad se
curity for loans.
England. — Palmer v. Goodwin, 13 Ir. Ch.
171 (holding that a land agent misconduct
ing himself in the management of property,
although receiving and accounting for the
rents, may be disallowed his fees on the sum
received by him) ; White v. Chapman, 1
Stark. 113, 2 E. C. L. 51.
See 40 Cent. Dig. tit. " Principal and
Agent," § 211.
If the agent violates his instructions it
may defeat his right to compensation. Dodge
v. Tileston. 12 Pick. (Mass.) 328; Short v.
Skipwith, 22 Fed. Cas. No. 12,809, 1 Brock.
104.
Where, however, a landowner authorized an
agent to sell his land, but afterward, when
lie knew the agent was about to complete a
sale, expressed unwillingness to have him do
so, without, however, forbidding it, and
merely adding the additional stipulation that
it l>e foi cash, no duty rested on the agent to
discourage the purchase on the part of those
with whom he had been negotiating, even
though it was for the best interests of the
owner not to sell at the price stipulated.
Millett v. Barth, 18 Colo. 112, 31 Pac. 769.
Although the principal has repudiated a
verbal contract of sale wade by the agent in
his behalf, yet the agent docs not forfeit his
right to commissions on the sale by the fact
that he afterward executes a written, contract
of sale to the purchaser. MeEwaai r. Kw-
foot, 37 ;III. 530. And it seems that an agent
to sell land does not disentitle himself, to his
commission by accepting a deposit from the
purchaser and receipting for It. MeKenzie.
v. Champion, 4 Manitoba 158. .
56. Smith v. Crews, 2 Mo. App. 269. Com
pare Johnson (.'.Alexander, 4 Leg. Gaz. (Pa.)
393. .
57. Porter r. Silvers, 35 Ind. 295; Sumner
r. Reicheniker, 9 Kan. 320. See, however,
Field V, Banker, 9 Bosw.: .(X, Y-) 407, where
a forwarding agent was held to be entitled
to compensation, although lie accepted a bill
of lading exempting the carrier from- its
common-law liability and yet failed to insure
the goods. . .. ,
58. Porter v. Silvers, 35 Ind. 295; Sumner
V. Reicheniker, 9 Kan. 320. ...
59. Merriman v.. McCormick Harvesting
Mach. Co., 96 Wis. 600, 71 N. W. 1050 (hold
ing that the fact that selling agents refused,
on termination of the agency, to deliver to
the principal orders which they had pre
viously taken did not disentitle them to com
pensation as to such of said orders as were
afterward actually filled by the principal) ;
Hand-Stitch Broom Sewing Mach. Co, l),
Blood, 47 Fed. 361 (holding that where
machines were placed on royalties under an
agreement that the party so placing them
should receive one fourth of the royalties
paid thereon as compensation, the fact, that
the party by his negligence forfeits his riglit
to place other machines under the agreement
does not deprive him of his right to share in
the royalties on machines placed by him be
fore the forfeiture ) . See, however, Gibson,
f. Bailey Co., 114 Mo.. App. 350, 80 S. W.
597, holding that a general agent for the
sale of goods in a certain territory, who en
tices away from his principal orders in that
territory which the principal had previously
acquired in order to give them to another
company in which he (the agent) is inter
ested, is guilty of such misconduct aa to de
feat his right to commissions for other goods
sold during his agency.
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may, notwithstanding fraud or misconduct resulting in a termination of the agency,
recover for past services, if they are of a uniform character and the salary may
fairly be proportioned by the time of actual service.90
(n) Conversion, Failure to Account, Etc."1 If an agent, after pur
chasing property for his principal, converts it to his own use, he is not as a rule
entitled to compensation for his services.62 So an agent generally forfeits his
compensation where he wrongfully refuses or fails to account for funds of the
principal in his hands.83 So ordinarily the right to compensation is lost if the
agent has wrongfully failed to keep regular accounts and vouchers in the trans
action of the agency."
(in) Representing Adverse Interest; Commissions From Adverse
Party1 or Both Parties."* An agent is held to the utmost good faith in his
dealings with his principal, and if
,
in the transaction of the agency, he represents
persons having interests adverse to those of the principal, he generally loses his
60. Cotton v. Rand, 93 Tex. 7> 51 S. VV.
S38, 53 S. W. 34 [reversing (Civ. App.
1898) 51 S. W. 55], holding that a contract
providing for an agent's compensation by an
annual salary, with no other condition than
that the principals should not be required to
advance same, but that the agent should
raise money for its payment by sales of prop
erty or borrowing money thereon, did not
contemplate performance of his entire work
by the agent before receiving compensation,
nor call for a forfeiture of his right to par
tial compensation on termination of the
agency by his misconduct. See, however,
Prescott u. White, 18 III. App. 322.
61. Accounting as condition precedent to
action for compensation Bee infra, TV,
B, 1.
62. Myers V. Walker, 31 111. 353, holding
that where a person purchases grain for
another under an agreement that he is to
receive a certain commission therefor, he is
not entitled to the commission for making
the purchase, if he fails to deliver the grain
or appropriates it to his own use. And see
Gray v. Haig, 20 Beav. 219, 52 Eng. Reprint
587. See, however, Hoy v. Reade, 1 Sweeny
(N. Y.) 626, where it is
"
held that the rehiedy
of the principal is to offset the value of the
property against the agent's claim.
A like rule applies to an agent who pur
chases real estate. — Pleasanton v. Jackson,
101 Va. '282, 43 S. E. 573, holding that an
agent who agrees to purchase land for his
principal and make the necessary advances,
and, after taking title in his own name, re
fuses possession to the principal, on his offer
ing to reimburse him, till after he is com
pelled by suit to do so, is not entitled to
compensation for services, but is liable for
the fair rental value. •
'
■
63. Illinois. — Sidwav v. American Mortg.
Co., 222 HI. 270, 7fr N. E. 561 [affirming
119 111.App. 5021, holding that where agents
collected money belonging to their principal,
but retained it without making report
thereof, and represented mortgage loans as
outstanding when in fact they had been fully
paid to the agents, they are not entitled to
commissions.
Kansas.— Sumner v. Reicheniker, 9 Kan.
320.
New Jersey.— Ridgeway v. Ludlam, 7 N. J.
Eq. 123.
Pennsylvania. — Landis v. Scott, 32 Pa. St.
495.
Virginia. — Segar v. Parrish, 20 Gratt. 672,
holding that an agent for the sale of prop
erty who sells it but fails to pay over the
proceeds within a reasonable time forfeits
compensation.
Wisconsin.— Rogers v. Priest, 74 Wis. 538.
43 N. W. 510.
United States.— Quirk v. Quirk, 155 Fed.
199.
England.— See Gray v. Haig, 20 Beav. 219,
52 Eng. Reprint 587."
See 40 Cent. Dig. tit. " Principal and
Agent," § 212.
64. Missouri. — Smith v. Crews, 2 Mo. App.
269.
'
New Jersey.— See Ridgeway v. Ludlam. 7
N. J. Eq. 123.
North Carolina. — Motley v. Motlev, 42
N. C. 211.
Tennessee. — Pointer v. Smith, 7 Heisk, 137.
United States. — Quirk v. Quirk, 155 Fed.
199; Blair v. Shaeffer, 33 Fed. 218 [reversed
on other grounds in 149 U. S. 248, 13 S. Ct.
856, 37 L. ed. 721], holding that an agent
who, out of more than ninety thousand dol
lars supplied him to buy land, from the pro
ceeds of whose sales he is to be paid, can
account for only about sixty thousand dol
lars, forfeits all his rights under the con
tract.
England.— White e. Lincoln, 8 Ves. Jr.
363, 7 Rev. Rep. 71, 32 Eng. Reprint 395.
And see Gray v. Haig, 20 Beav. 219, 52 Eng.
Reprint 587.
See 40 Cent. Dig. tit. "Principal and
Agent," 8 212.
It has been held, however, that if the agent
has acted honestly, and has given a satisfac
tory explanation of his neglect to keep exact
accounts, and such neglect does not amount
to gross carelessness, then he may recover
compensation. Jones »'. Hoyt, 25 Conn. 374.
65. Capacity of agent of one party to rep
resent another see svpra, I, B, 2, d.
Misrepresentation, concealment, or non-dis
closure of best terms obtainable as defeat. n;
right to compensation see supra, page 149?,
note 53.
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right to compensation/" unless the principal, either expressly or by implication
from the facts and circumstances of the case, consents to the dual employment,"
or waives, or estops himself from asserting, any objection based thereon.88 Sc,
in the absence of estoppel or waiver, 60 an agent loses his right to compensation from
the principal, if
,
without the principal's express or implied consent,70 he accepts
compensation from the adverse party," or even a promise of compensation from
Right of principal to compel agent to ac-
sount for compensation secretly paid him
by adverse party see supra, III, A, 1, d.
Representation of adverse interest: By
auctioneer see Auctions and Auctioneebs,
4 Cyc. 1047. By broker see Factors and
Bbokebs, 19 Cyc. 207, 226, 234. By insur
ance agent see Insurance, 22 Cyc. 1436,
1445.
66. California.— Berlin o. Farwell, (1892)
31 Pac. 527, so holding, although the agent
had no agreement with the adverse party for
compensation, and was to get his compensa
tion from his principal.
Colorado.— Alta Inv. Co. V. Worden, 25
Colo. 215, 53 Pac. 1047.
Illinois.— Hampton v. Lackens, 72 111.
App. 442; Kronenberger f. Fricke, 22 111.
App. 550.
Maryland. — See Raisin v. Clark, 41 Md.
158, 20 Am. Rep. 66.
Massachusetts.^ — Farnsworth v. Hemmer, 1
Allen 494, 79 Am. Dec. 756 [approved in
Rice v. Wood) 113 Mass. 133, 18 Am. Rep.
459].
Michigan. — McDonald r. Maltz, 94 Mich.
172, 53 N. W. 1058, 34 Am. St. Rep. 331.
And see Humphrey v. Eddy Transp. Co., 107
Mich. 163, 05 N. W. 13.
Missouri. — Atterbury v. Hopkins, 122 Mo.
App. 172, 99 S. W. 11; Dennison r. Aldrich,
114 Mo. App. 700, 91 S. W. 1024; Rosenthal
p. Drake, 82 Mo. App. 358; Chapman v. Cur-
rie, 51 Mo. App. 40.
' ~Sew York.— Murray t'. Beard, 102 N. Y,
505, 7 N. E. 553; Frankel v. Wathen, 58
Hun 643, 12 N. Y. Suppl. 591; Pugsley v.
Murray, 4 E. D. Smith 245.
Ohio.— Bell v. McConnell, 37 Ohio St. 396,
41 Am. Rep. 528.
Pennsylvania. — Rice v. Davis, 136 Pa. St.
439, 20 Atl. 513, 20 Am. St. Kcp. 931 [citing
Pennsylvania R. Co. v. Flanigan, 112 Pa. St.
558, 4 Atl. 364; Everhart V. Rearle, 71 Pa.
St. 256]; Pratt v. Patterson, 112 Pa. St. 475,
3 Atl. 858.,
Texas.— See Cotton v. Rand, 93 Tex. 7, 51
S. W. 838, 53 S. W. 343 [reversing (Civ.
App. 1898) 51 S. W. 55]; Smith v. Tripis, 2
Tex. Civ. App. 267, 21 S. W. 722.
United States.— St. Louis Electric Light,
etc., Co. v. Edison Cen. Electric Co., 64 Fed.
997.
England.— Hurst r. Holding, 3 Taunt. 32,
12 Rev. Rep. 587.
See 40 Cent. Dig. tit. "Principal and
Agent," gg 211, 214. See also cases cited
xnfra, note 74.
As between agent and subagent. — Where
an agent appointed to sell real estate em
ploys a subagent, the latter cannot, as against
the former, terminate the subagency while the
primary agency continues, and accept inde
pendent employment from the principal to
sell the property; and by doing so he for
feits his right to the compensation agreed
upon between him and the primary agent.
Dennison i>. Aldrich, 114 Mo. App. 700, 91
S. W. 1024.
67. Wright v. Welch. 3 McArthur (D. C.)
479; McGeehan v. Gaar, 122 Wis. 630, 100
N. W. 1072. And see Jarvis v. Schaefer, 105
N. Y. 289, 11 N. E. 634; Barry v. Schmidt,
57 Wis. 172, 15 N. W. 24, 46 Am. Rep. 35.
See aUo cases cited supra, note 66.
Knowledge on part of principal.— The mere
fact that the principal knows that his agent
is also representing adverse interests does
not entitle the agent to compensation, where
the principal does not consent to the dual
agencv. Law v. Billington, 180 Pa. St. 84,
36 Atl. 402.
68. See infra, III, B, 2, d, (v).
69. See infra, III, B, 2, d, (v).
70. See cases cited infra, note 71.
If the principal consents to the agent's
receiving a commission from the adverse
party, the agent by receiving it does not for
feit his right to compensation from the prin
cipal. And such consent may be implied, as
well as express. Culverwell p. Birney, 11
Ont. 265.
71. Indiana.— Cleveland, etc, R. Co. c.
Pattison, 15 Ind. 70. ,
Kentucky. — Lloyd v. Colston, 5 Bush
587.
Missouri. — See Chapman P. Currie, 51 Mo.
App. 40.
Nebraska.— Campbell v. Baxter, 41 Nebt.
729, 60 N. W. 90.
New York.— Frankel v. Wathen, 58 Hun
543, 12 X. Y. Suppl. 591. And see Pugslev
c. Murray, 4 E. D. Smith 245.
Rhode Island.— I.vnch r. Fallon, 11 R. I.
311, 23 Am. Rep. 458,
South Dakota.— Lemon p, Little, (1908)
114 X. W. 1001.
Texas. — Tinsley c. Penniman, 12 Tex.
Civ. App. 591, 34 S. W. 365.
Canada. — Kersteman P. King. 15 Can.
L. J. 140.
See 40 Cent. Dig. tit. " Principal and
Agent," § 214. .
And see Hampton t\ Lackens, 72 III. App.
442.
Compensation accepted by subagent from
adverse party.— Where the employment of a
subagent by the agent is ratified by the prin
cipal, the agent does not lose his right to
compensation from the principal by tho fact
that the subagent secretly accepts compen
sation from the adverse party. Powell v.
Jones. 9 Com. Cas. 166, 20 T. L. R. 329 [af
firmed in [1906] 1 K. B. 11, 10 Com. Cm.
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him.72 An agent who represents the adverse party without his principal's con
sent not only loses his right to compensation from his principal,73 but he cannot
recover compensation from the adverse party, on either an express or an implied
promise to pay,74 unless the principal consented not only to the dual agency but
also to the double compensation.75 Nor can two agents representing adverse
parties lawfully agree to share their commissions, so as to render the one liable
to the other for his agreed share.76 These rules apply notwithstanding any custom
or usage to the contrary,77 and notwithstanding that as a matter of fact the agent
acted in good faith 78 and the principal was not injured by the breach of duty.78
30, 74 L. J. K. B. 115. 92 L. T. Rep. X. 8.
430, 21 T. L. R. 55, 43 Wklv. Rep. 277].
72. Walker v. Osgood, 98 Mass. 348, 93
Am. Dee. 168; Manitoba, etc., Land Corp. c.
Davidson, 34 Can. Sup. Ct. 255 [reversing
14 Manitoba 232] ; Kersteman v. King, 15
Can. L. J. 140.
73. See supra, this section, text and notes.
74. Colorado.—Alta Inv. Co. v. Worden, 25
Colo. 215, 53,Pac. 1047.
Illinois.— Kronenbcrger V. Fricke, 22 111.
App. 550.
Kentucky.— Lloyd v. Colston, 5 Bush
587.
, Michigan.— Leathers p. Canfield, 117 ilich.
277, 75 X. \V. 012, 45 L. R. A. 33.
Missouri. — Rosenthal v. Drake, 82 Mo.
App. 358.
New York.—Vanderpoel v. Kearns, 2 E. D.
Smith 170; Labinsks v. Hoist; 84 X. Y.
Suppl. 991.
Oregon. — Jameson v. Coldwcl], 25 Oreg.
109, 35 Pac. 245.
~[Yiscon.nn.— Meyer v. Hanchett, 39 Wis.
419, 43 Wis. 240.
England.— See In re Etna Ins. Co., Ir. R^
7 Eq. 235 [affirmed in Ir. R. 7 Eq. 424].
Canada. — Jones tr. Linde British Refrige
ration Co., 32 Ont. 191.
See 40 Cent. Dig. tit. "Principal and
Agent," § 214.
Illegality. —A secret contract by the ad
verse party to compensate the agent is ille
gal as tending to work a fraud upon the
principal. Boflman v. Loomis, 41 Conn. 581 ;
Hampton v. Lackens. 72 111. App. 442 ; Hol-
comb o. Waver, 136 Mass. 205; Rice v.
Wood, 113 Mass. 133, 18 Am. Rep. 459;
Smith v. Townsend, 109 Mass. 500; Scribner
v. Collar, 40 Mich. 375, 29 Am. Rep. 541 ;
Chapman v. Currie. 51 Mo. App. 40; Goodell
v. Hurlbut, 5 N. Y. App. Div. 77. 38 N. Y.
Suppl. 749; Bell r. McConnell, 37 Ohio St.
396, 41 Am. Rep. 528; Cincinnati, etc., R.
Co. v. Morris, 10 Ohio Cir. Ct. 502, 6 Ohio
Cir. Dec. 640; Rice v. Davis, 136 Pa. St.
439, 20 Atl. 513, 20 Am. St. Rep. 931; Penn
sylvania R. Co. v. Flanigan, 112 Pa. St.
5*58, 4 Atl. 364; Everhart i>. Searle, 71 Pa.
St. 256 ; Harrington v. Victoria Graving
Dock Co., 3 Q. B. D. 549. 47 L. J. Q. B.
594. 39 L. T. Rep. X. S. 120. 26 Wkly. Rep.
740. And see Contracts, 9 Cvc. 470 note
82.
Ratification of adverse party.—Where a cor
poration purchaser rescinds a contract of sale
made by its president and secretary because
of a secret arrangement by which the seller
was to pay those officers a commission, the
fact that the seller, in an action against him
by the officers for commissions, counter-claims
for damages by reason of the officers' unau
thorized execution of the contract, does not
constitute a ratification of the contract by
the seller, making him liable for the commis-
sions. Jameson v. Coldwell, 25 Oreg. 199. 35
Pac. 245.
75. Pennsylvania R. Oo. c. Flanigan. 112
Pa. St. 558,' 4 Atl. 364.
If the principal thus consents the adverse
party is liable to the agent' on his agree
ment. Leekins vt Xordvke, 66
' Iowa 471. 24
X. W. 1 ; BeU v. McConnell. 37 Ohio St. 396,
41 Am. Rep. 528. And see cases cited supra,
note 74. Contra, Raisin v. Clark, 41 Md.
158, 20 Am. Rep. 66.
Necessity of promise by adverse party to
compensate agent see infra, HI, B, 2, g, (I).
76. Levy v. Spencer, 18 Colo. 532, 33 Pae.
415, 36 Am. St. Rep. 303; Howard r. Murphv.
70 N. J. L. 141, 56 Atl. 143, holding that a
contract between an agent acting for the
vendor and an agent acting for the purchaser
to share between them the difference between
the price paid by the purchaser and the price
received by the vendor, which contract is un
known to the purchaser, is not enforceable.
And see In re Etna Ins. Co., Ir. R. 7 Eq. 235
[affirmed in Ir. R. 7 Eq. 424].
77. Maryland. — Raisin v. Clark, 41 Md.
158. 20 Am. Rep. 66.
Massachusetts.— Farnsworth v. Hemmer. 1
Allen 494, 79 Am. Dec. 756; Walker r. Os
good, 98 Mass. 348, 93 Am. Dec. 168.
Rhode Island. — Lynch v. Fallon, 11 R. L
311, 23 Am. Rep. 458.
'\Yisconsin. — Meyer v. Hanchett, 39 WU.
419, 43 Wis. 246.
England.— Bartram v. Llovd, 88 L. T. Rep.
X. 8. 280, 19 T. L. R. 293 [reversed on other
grounds in 90 L. T. Rep. X. S. 357, 20 T. L. R.
281]. Contra. Great Western Ins. Co. f.
Cunliffe, L. R. 9 Ch. 525, 43 L. J. Ch. 741. 30
L. T. Rep. X. S. 061; Holden v. Webber, 29
Bcav. 117, 54 Eng. Reprint 571.
78. Scribner r. Colla, 40 Mich. 375, 29
Am. Rep. 541; Chapman v. Currie, 51 Mo.
App. 40; Lemon t\ Little, (S. D. 19081 114
X. W. 1001 ; Harrington v. Victoria Graving
Dock Co., 3 Q. B. D. 549, 47 L. J. Q. B. 594.
39 L. T. Rep. X. S. 120, 26 Wkly. Rep. 740.
79. Missouri. — Chapman v. Currie, 51 Ma
App. 40.
Pennsylvania. — Everhart v. Searle. 71 Pa.
St. 250.
'
South Dakota.— Lemon l\ Little, (190S)
114 X. W. 1001.
T'nited Stales.— St. Louis Electric Light.
[III, B, 2, d, (in)]
PRINCIPAL AND AGENT [31 Cyc] 1503
After the transaction for which the agent was employed has been closed, how
ever, and the agency has terminated, the agent does not forfeit his right to com
pensation from his principal by representing the adverse party or accepting com
pensation from Mm.80 And it is to be observed that the rules stated in this
section do not apply against brokers who act as mere middlemen in bringing the
parties together, and have no hand in the negotiations between the parties, and
take no part in settling the terms of the transaction between them.81
(iv) Individual Interest of Agent ; Secret Profits.12 An agent
who falsely denies that he has an individual interest in the subject-matter of the
agency which is antagonistic to that of the principal, or misstates the nature or
extent of his interest, or who conceals or fails to disclose his interest or its nature
or extent, thereby deceiving the principal, is guilty of a fraud which generally
forfeits his right to compensation for his services as agent.83 Similarly he loses
the right to compensation if in transacting the agency he seeks to advance his
own interests at the expense of the principal's,8* thereby reaping a secret profit.85
etc., Co. p. Edison General Electric Co., 64
Fed. 997.
England.—See Harrington f. Victoria Grav
ing Dock Co., 3 Q. B. D. 549, 47 L. J. Q. B.
594, 39 L. T. Rep. N. S. 120, 20 Wkly. Rep.
740
See 40 Cent. Dig. tit. " Principal and
Agent," §f 211, 214.
80. Green v. Robertson, 64 Cal. 75, 2S
Pac. 446; Finnerty v. Fritz, 5 Colo. 174, hold
ing tliat where an agent to sell property nego
tiated such a sale as was evidenced by the
delivery of a title bond and deed in escrow,
to be delivered upon the payment in full of
the price, he may negotiate a sale of the same
property for the purchaser without forfeiting
his commissions. And see Short v. Millard,
08 111. 292 See, however, Asher v. Beckner,
41 S. W. 35, 19 Ky. L. Rep. 521, holding that
an agent who sold land and subsequently
accepted employment as attorney for the per
sons to whom the land was sold to resist the
enforcement of the contract for the sale de
feats his right to compensation from the
vendor, whether he acted as attorney or agent
in making the sale, and whether or not he
used adversely to the vendor information
which he hud acquired in relation to the
lands,
81 California. — Green p. Robertson, 64
Cal. 75. 28 I'ac 446.
Massachusetts.—Walker v. Osgood, 98 Mass.
348 93 Am Dec 168; Rupp P. Sampson, 16
Gray 398, 77 Am. Dec. 416.
Michigan.— Leathers v. C'anfield. 117 Mich.
277. 76 N. W 612, 45 L. R. A. 33; Montross
v. Eddy, 94 Mich. 100, 53 X. W. 916. 34 Am.
St Rep 323; Rannev v. Donovan, 78 Mich.
318. 44 N. W. 270.
Rhode Island.— Lvnch p. Fallon, 11 R. [.
31 1. 23 Am. Rep. 458.
Wisconsin.— Orton v. Scofiekl. 01 Wis. 382,
21 X W. 261 ; Barry p. Schmidt. 57 Wis. 172,
15 X. W 24 46 Am. Rep. 35; Herman t. Mar-
tijieau, 1 Wis. 151, 00 Am. Dec. 368. ,
See Factors and Brokf.es, 19 Cvc. 220,
234 ' .
Plaintiff held to have acted as agent and
not as mere middleman see Rice v. Wood,
113 Mass. 133, 18 Am. Rep. 459; Walker P.
Osgood, 98 Mass 348, 93 Am. Dec. 168;
Leathers v. Canfield, 117 Mich. 277, 75 N. W.
612, 45 L. R. A. 33; Scribner p. Collar, 40
Mich. 375, 29 Am. Rep. 541.
82. Capacity of person individually in
terested to represent another see supra, I,
B, 2, d.
Individual interest: Of auctioneer sec
Auctions and Auctioneers, 4 Cyc. 1047.
Of broker see Factors and Brokers, 19 Cyc.
206, 227, 228. Of insurance agent see In
surance, 22 Cvc. 1435, 1442.
83. Humphrey v. Eddv Transp. Co., 107
Mich. 163, 65 X. W. 13;'Hofflin p. Moss, 67
Fed. 440, 14 C. C. A. 459. See also Cotton
p. Rand, 93 Tex. 7, 51 S. W. 838, 53 S. W. 343
[reversing (Civ. App. 1898) 51 S. W. 55],
and cases cited passim, this section.
84. Hobson v. Peake, 44 La. Ann. 383, 10
So. 762; Gibson v. Bailev Co., 114 Mo. App.
350, 89 S. W. 597; Hoffiin p. Moss, 07 Fed.
440, 14 C. C. A. 459. See. however, Jackson
r. Pleasanton, 101 Va. 282, 43 S. E. 573.
85. Williams p. Moore-Gaunt Co., 3 Ga.
App. 756, 60 S. E. 372; Quinn p. Le Due,
(.N. J. Ch. 1902) 51 Atl. 199 (where it ap
peared that the agent had been employed to
collect by attachment a debt owing the prin
cipal; that the agent kne.w that the principal
expected to attend the attachment sale in
order to bid, and that he could have bid at
least nine hundred dollars, with no obliga
tion to pay more than eighty dollars in cash :
but that owing to the agent's conduct the
principal did not attend the sale, and th->
property was sold for eighty dollars, and
shortly afterward conveyed to the agent, he
having furnished the money); Williams r.
M'cKink-y, 05 Fed. 4 (where it appeared that
complainant was the owner of a quantity
of land on which iron ore had been discov
ered: that at the request and upon the repre
sentation of defendant that it would facilitate,
negotiations by him with certain 'Capitalists
for a lease of the mines to them, comnlainant
executed to defendant a lease of certain lands
providing for certain royalties on all ore
mined in lieu of rent, and a contract was ex
ecuted at the same time by both parties by
which defendant agreed, in consideration of
the receipt by him of one fifth of the n°t
revenues derived by complainant from royal
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And if an agent acquires an individual interest in the subject-matter of the agency
without his principal's consent, he likewise forfeits his right to compensation.8'
(v) Estoppel and Waiver. The principal may by his words or conduct
waive the fraud, misconduct, etc., of his agent, or estop himself from taking
advantage thereof, in which case the agent may recover compensation, if other
wise entitled thereto.87
e. As Affected by Sufficiency of Agent's Services 88— (i) In General. If
ties, faithfully to manage said property under
complainant's direction, for their mutual in
terests; that the contract also provided that
if defendant, without complainant's consent,
used or transferred the lease otherwise than
to the capitalists with whom he was negotiat
ing he should thereby forfeit hia one-fifth
interest; that defendant's negotiations failed,
and complainant then at his request con
sented to his leasing a part of the land to M;
that instead of a part, defendant leased to M
the whole of the land, and immediately took
back a lease to himself of the part as to
which no permission to lease had been given
by complainant; and that he then proceeded
to lease parts of this land to sundry persons
for mining purposes, receiving from , them
large sums in money and stocks, of all which
complainant had no knowledge until long
afterward). And see Gray v. Haig, 20 Beav.
219, 53 Eng. Reprint 587.
Profit of agent as counter-claim against
compensation. —A claim on the part of the
principal against his agent for profit made by
him in the course of his employment may be
interposed as a counter-claim in an action by
the agent against the principal to recover for
services rendered in a transaction other than
that in which the profit was made. Schick v.
Suttle. 94 Minn. 135, 102 N. W. 217.
Secret profits resulting from misrepresenta
tion, concealment, or non-disclosure of best
terms obtainable for principal see supra, page
1498, note 53.
Right of principal to compel agent to ac
count for secret profits see supra, III, A, 1, d.
86. See cases cited infra, this note.
Purchase by agent at sale of principal's
property. — If an agent employed to sell his
principal's property purchases the same, he
is entitled to no commissions on the sale (Mc-
Gar v. Adams, 65 Ala. 106 ; Hobson v. Peak?,
44 La. Ann. 383, 10 So. 762; Jansen v. Wil
liams, 36 Nebr. 869, 55 N. W. 279, 20 L. R. A.
207; Salomons v. Pender, 3 H. & C. 639, 11
Jur. N. S. 432, 34 L. J. Exch. 95, 12 L. T.
Rep. N. S. 267, 13 Wklv. Rep. 637. And see
Finch v. Conrade, 154 Pa. St. 326, 26 Atl.
368; Cotton v. Rand, 93 Tex. 7, 51 S. W. 838,
53 S. W. 34 [reverting (Civ. App. 1898 ) 51
S. W. 55]), unless the principal consents
thereto (see cases cited supra and infra, this
paragraph ) . This rule applies to a purchase
through others as a result of which the agent
acquires the property or an interest therein.
McOar v. Adams, supra; Reardon v. Wash
burn, 59 111. App. 161; Smith v. Townsend,
109 Mass. 500; Humphrey p. Eddy Transp.
Co., 107 Mich. 163. 65 N." W. 13.
Misrepresentations as to necessity of ac
quiring interest.—A principal employed an
agent to sell land at a minimum price of four
dollars per acre. The agent found two per
sons who wanted the land, and, supposing
that he was their agent in the premises, took
him in as an equal partner in the purchase
at four dollars per acre. The agent falsely
represented to the principal that his cus
tomers would not take the land unless he was
admitted as a partner in the purchase. The
principal signed a contract to convey the
land to the agent and his customers at the
minimum price. It was held that the agent
was not entitled to recover compensation,
since he acted in bad faith and in hostility to
the interests of the principal. Smith r.
Tripis, 2 Tex. Civ. App. 267, 21 S. W.
722.
After termination of the agency, however,
the agent may acquire an individual interest
in the subject-matter of the agency without
forfeiting previously earned compensation.
McGar r. Adams. 65 Ala. 106.
87. McKenzie v. Champion, 4 Manitoba
158, holding that misconduct of an agent in
taking a deposit from a customer for the
principal's property does not defeat his right
to compensation, where the principal accepts
the deposit.
By continuing the agent in his employment
with knowledge that the agent is not prose
cuting his work with diligence, the principal
precludes himself from asserting the agent's
negligence to defeat the right to compensation
earned during the employment. Spinks r.
Georgia Quincy Granite Co., 114 La. 1044. 38
So. 824; Will'iams v. Gregg, 2 Strobh. Eq.
(S. C.) 297.
Where the agent has accepted compensa
tion from the adverse party he cannot re
cover compensation from the principal unless
the latter agreed expressly, with a knowledge
of all the circumstances, to waive his right to
refuse compensation. Rice P. Davis, 136 Pa
st. 439, 20 Atl. 513, 20 Am. St. Rep. 931,
holding that where an agent of the owner for
the sale of stock receives from a purchaser
thereof compensation for his services, the fact
that such receipt was with the knowledjre and
without the objection of the seller will not
constitute a waiver of the rule and preserve
the right of the agent to be compensated by
the seller. To the contrary see Davis f.
Huber Mfg. Co., 119 Iowa 56, 93 N. W. 7S
(where the principal, with knowledge of the
agent's breach of duty, continued him in the
employment and accepted the benefits of his
services) ; Culverwell r. Campton, 31 U. C
C. P. 342 (where an express waiver was not
required in order to entitle the agent to re
cover from his principal).
88. Construction of contract as to com
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an agent performs no service under his contract of employment, he cannot as a
rule recover compensation thereunder.89 So if he otherwise fails to perform his
undertaking according to the terms of his contract, he is ordinarily debarred from
recovering the compensation specified therein.90 And generally speaking an agent
is not entitled to reasonable compensation on account of unsuccessful efforts to
negotiate the transaction which he was employed to negotiate.91 If, on the other
hand, an agent performs the undertaking assumed by him, he is generally entitled
to the compensation specified in his contract of employment."3 In determining
whether or not an agent is entitled to compensation under the contract of employ
ment it is of prime importance, therefore, carefully to scrutinize the contract in
order to determine precisely the nature and extent of the agent's undertaking.
pensation in general see supra, III, B, 2, a,
(II), (B).
Illegality of transaction as defeating right
to compensation see supra, III, B, 2, c.
Termination of agency as affecting right
to compensation for past or future services
see supra. III, B, 2, b.
Time within which transaction must be
negotiated see supra, III, B, 2, b, (I), (b).
Sufficiency of broker's services as affect
ing right to compensation see Factobs and
Bbokebs, 19 Cvc. 240 et acq.
89. See Landis v. Scott, 32 Pa. St. 495
(where an agent was disallowed commissions
on rents of his principal's property of which
he himself was the tenant) ; Sanborn v. V. S.,
135 U. S. 271, 34 L. ed. 112, 10 S. Ct. 812.
And see cases cited passim. III, B, 2, e.
90. Attrill v. Patterson, 58 Md. 226; Warde
v. Stuart, 1 C. B. N. S. 88, 5 Wkly. Rep. 6, 87
E. C. L. 88.
Substantial performance is generally suffi
cient, however, to entitle the agent to the
contract compensation. Keene v. Frick Co.,
(Iowa 1903) 93 N. W. 582; Rimmer v.
Knowles, 30 L. T. Rep. N. S. 496, 22 VVkly.
Rep. 574.
Ratification of acts done in excess of au
thority. — Although the agent acts in excess of
his authority, yet if the principal ratifies his
acts and accepts the benefit of his services,
he is entitled to compensation. U. S. Mort
gage Co. v. Henderson, 111 Ind. 24, 12 N. E.
88 ( holding that, although the agent of a
loan company may have been instructed to
foreclose only for the accrued interest, yet
if he in good faith believed, from circum
stances arising after the suit had been begun
according to instructions, that the interests
of the company required a foreclosure of all
the debt, and did so foreclose for the entire
amount, notifying the company within a rea
sonable time, and the company made no ob
jection, but accepted the benefits thereof, and
adopted the receivership established there
under, such acceptance was a ratification of
his acts, and he is entitled to reasonable com
pensation for his services) ; Kentucky Bank
v. Combs, 7 Pa. St. 543 (holding that where
an agent employed for a particular purpose
acts beyond the extent of his authority with
out objection from his principal, the assent
of the principal will be presumed, and he will
be entitled to compensation). And see infra,
IIT. B, 2, e, (v).
91. Gilbert v. Judson, 85 Cal. 105, 24 Pac.
643; Hamond v. Holiday, 1 O. & P. 384, 12
E. C. L. 228; Cousens v. Mitcheson, 1 New
Rep. 240. And see infra, page 1509, note 94,
page 1511, note 95, page 1515, note 3,
page 1516, note 6. See, however, Attrill
v. Patterson, 58 Md. 226 (where it appeared
that plaintiff was employed to negotiate a
compromise between two gas companies, the
agreement being that if successful he should
receive fifty thousand dollars therefor; that
he failed to effect a compromise, and there
upon defendant took legal advice, as the re
sult of which suit was brought, and after
judgment had been obtained against the hos
tile company, they compromised; that plain
tiff's services Were not entirely dispensed with
after the institution of the legal proceedings,
but he took at most only a subordinate part
in the management of the matter thereafter;
and it was held that while he was not enti
tled to the fee of fifty thousand dollars, he
was entitled to a reasonable sum to reim
burse him for his services after the failure
of the efforts to compromise without suit) ;
McEwen p. Loueheim, 115 N. C. 348, 20 S. E.
519; Stewart v. Kahle, 3 Stark. 161, 3 E. C. L.
636.
92. Law v. Townsend, 11 Gill & J. (Md.)
407 (holding that where a contract was that
A should allow B a commission on all busi
ness sent by the latter to the former, the
title to the commission is complete by sending
the business) ; Saubert v. Conley, 10 Oreg. 488
(holding that where payments were made to
a principal in consequence of the efforts made
by his agent, who had been employed and
authorized to collect for ten per cent of the
amount collected, the agent was entitled to
his commission on the payments). And see
cases cited passim. III, B, 2, e.
When salary begins and accrues. — In case
an agent is hired on a salary, the contract
of hiring determines when the salary begins.
Louisville Soap Co. v. Vance, 58 S." W. 985,
22 Ky. L. Rep. 847, holding that where plain
tiff, "who was employed by defendant as a
traveling salesman for an indefinite time and
was to receive both a salary and commissions,
must have understood from the circumstances
that defendant was acting on the idea that
plaintiffs salary would not begin until he
was sent out, plaintiff, by remaining silent,
acquiesced in that construction of the con
tract. It determines also when the salary
accrues. Bair r. Hilbert, 84 N. Y. App. Div.
621, 82 N. Y. Suppl. 1010 (holding that a
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(n) Production of Person Willing to Contract. If the agent undo
takes merely to produce a person who is able, ready, and willing to enter into a
specified transaction with the principal on the terms prescribed by the latter, the
production of such a person generally entitles the agent to the contract compensa
tion, although the principal fails or refuses to enter into the transaction in
question. P3
contract in writing which stipulated that
plaintiff should sell defendant's goods through
out the country, paying his own expenses;
that defendant should pay him therefor a sum
equal to fifteen per cent of the gross amount
of the orders accepted; that in case plaintiff's
sales exceeded in the aggregate fourteen thou
sand dollars during the year, one half of the
commission should go toward payment of a
prior indebtedness due defendant; that the
agreement should remain in force one year—
was simply an agreement to pay a certain
rate of commission for the sale of goods, and
that the commissions should be paid and the
goods should be sold during the period of one
year, and could not be so construed that
nothing became due in favor of either party
until the expiration of the year) ; Cotton v.
Rand, 93 Tex. 7, 51 S. W. 838, 53 S. W. 34
(holding that a stipulation in an agreement
that an agent was not to look to his principal
for payment, but that his salary, a fixed
amount per year, would be paid from sales
of, or by borrowing money upon, the property
which he was to manage, controlled the man
ner and source of payment, but not the time
when the salary fell" due, which was at the
end of each year ) .
93. Colorado.— Squires v. King, 15 Colo.
418. 25 Pac. 26.
Iotea. — Van Gorder v. Sherman, 81 Iowa
403, 46 N. W. 1087.
Missouri. — See Gooch v. J. I. Case Thresh
ing Mach. Co., 119 Mo. App. 397, 96 S. W.
431.
New York.— Taylor v. Enoch Morgan's Sons
Co., 124 N. Y. 184, 26 N. E. 314 [affirming
48 Hun 483, 1 N. Y. Suppl. 293]. And see
Jacquin v. Boutard, 89 Hun 437, 35 N. Y.
Suppl. 496 [affirmed in 157 N. Y. 686, 51
N. E. 1091].
North Carolina.—See Atkinson v. Pack, 114
N. C. 597, 19 S. E. 628.
Utah.— Lawson v. Thompson, 10 Utah 462,
37 Pac. 732.
Vermont.—Durkee v. Vermont Cent. R. Co.,
29 Vt. 127, holding that where the principal
declines to complete the negotiations, the
agent is entitled to his commission, unless
there is a custom or usage giving those that
deal with the agent the right to recede to the
last moment.
Wisconsin.— Kelly v. Phelps, 57 Wis. 425,
15 N. W. 385; O'Connor v. Semple, 57 Wis.
243, 15 N. W. 136. And see Oliver f. Mora-
wetz, 97 Wis. 332, 72 N. W. 877.
United States.— Taylor Mfg. Co. v. Hatcher
Mfg. Co., 39 Fed. 440, 3 L. R. A. 587.
Canada. — Mackenzie v. Champion, 12 Can.
Sup. Ct. 649 [affirming 4 Manitoba 158].
See 40 Cent. Dig. tit. " Principal and
Agent," § 206.
Estoppel.— The agent may by his conduct
estop himself to assert a claim to commis
sions on orders not actually filled by the
principal. Belgian Glass Co. v. Pabst, 101
N. Y. 621, 4 N. E. 519.
If the agent procures a contract from the
third person binding him to accept the prin
cipal's offer, he is all the more entitled to the
stipulated compensation. Goss v. Stevens. 32
Minn. 472, 21 N. W. 549; Goss v. Broom, 31
Minn. 484, 18 N. W. 290, although such per
son pavs down no cash. And see Wheeler
v. Knaggs, 8 Ohio 169.
Necessity of binding contract.— The test of
the agent's right to commission for finding a
purchaser is not whether his contract with
the purchaser is specifically enforceable, but
whether he has found a purchaser able, ready,
and willing to take the property on the terms
prescribed by his principal. McLaughlin r.
Wheeler, 1 S. D. 497, 47 N. W. 816; Kellv r.
Phelps, 57 Wis. 425, 15 N. W. 385 ; McKenzie
o. Champion, 4 Manitoba 158 [affirmed in 12
Can. Sup. Ct. 649], holding that the owner
cannot refuse to pay the commission because
no agreement in writing actually was entered
into; at all events, when the reason was that
he refused to sign it unless some unusual
term was inserted, and he had accepted the
purchaser and by various acts showed that
he considered that there was a valid verbal
contract. So where an agent employed to
sell lands finds a purchaser who is able, readv.
and willing to purchase it on the terms given
the agent by the landowner, the contract of
sale need not be in writing, as a condition
precedent to the agent's right to recover for
his services. Vaughan r. McCarthv. 59 Minn.
199, 60 N. W. 1075; Lawson v. Thompson. 10
Utah 462. 37 Pac. 732; Boughton r. Hamil
ton Provident Soc, 10 Manitoba 683, holding,
however, that the agent is not entitled to
full commissions in such case.
Although commissions are payable only on
net sales, yet if, through the principal's fault,
orders procured by the agent are not filled,
the agent is entitled to commissions thereon.
Abel r. Nelson, 104 N. Y. Suppl. 362. And
see Laffertv f\ Lorimer, 86 Mich. 591. 49
N. W. 586; Stone v. Argersinger, 32 X. Y.
App. Div. 208, 53 N. Y. Suppl. 63. See also
infra, note 95.
Contract as conferring right to reject or
ders.— A contract between principal and
agent provided that the principal should fur
nish the agent with machines to fill orders,
and that the agent should deliver no machines
until the orders therefor were accepted by th;
principal, and that the agent should receive
a commission on machines sold, settled for,
and delivered, but that no commission should
be paid on any order not filled. It was held
that the principal did not have an absolute
right to reject an order, and thus defeat the
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(m) Procuring Parties to Enter Into Contract — (a) In General.
If the agent assumes not merely to find a person who is able, ready, and willing to
agent's right to compensation. Sherman v.
Port Huron Engine, etc., Co., 13 S. D. 95, 82
N. W. 413. So a clause in a contract obliging
a manufacturing company to furnish engines
if the exigencies of their business permit,
when ordered by its agent selling on commis
sion, who has made large expenditures in
building up a trade, gives it no arbitrary
right to refuse. Tavlor Mfg. Co. v. Hatcher
Mfg. Co., 39 Fed. 440, 3 L. R. A. 587. How
ever, under a contract with an agent that no
commissions are to be paid on orders not
shipped, and that the acceptance of orders is
at the discretion of the principal, the agent
cannot collect compensation for orders not
accepted. Temby p. William Brunt Pottery
Co., 229 111. 540, 82 X. E. 330 [affirming 127
III. App. 441].
Inability of the principal to comply with
his offer does not relieve him from liability
■to compensate the agent for finding a person
who is able, ready, and willing to accept that
offer. Fox r. Rouse, 47 Mich. 558, 11 N. W.
384 ; Stone p. Argersinger, 32 N. Y. App. Div.
208, 53 X. Y. Suppl. 63. And see McLaugh
lin V. Wheeler, 1 S. D. 497, 47 N. W. 816;
Kosotti r. Auerbach, 79 L. T. Rep. N. S. 413,
15 T. L. R. 41 [affirmed in 15 T. L. R. 140].
Sale by agent defeated by sale by principal
or outside agent. — Where an agent to sell
land is not authorized to execute a convey
ance, but merely to obtain a purchaser, he is
entitled to compensation on finding a person
ready and willing to make the purchase, al
though, owing to the owner's subsequently
selling the land to another, the sale is not
consummated. Ford r. Easley, 88 Iowa 603,
55 X. W. 336. So where a party is by con
tract to receive a certain commission for find
ing a purchaser for real estate, he becomes
entitled to such commission on procuring a
person ready, willing, and in a situation to
purchase, although, before the principal ac
cepts him, another agent, acting within hi*
authority, binds the principal to sell to an
other person. Fox v. Rouse. 47 Mich. 558, 11
X. W. 384. If, however, the principal him
self sells the property before he learns that
the agent has found a customer, the agent is
not as a rule entitled to the contract compen
sation. Darrow p. Harlow, 21 Wis. 302, 94
Am. Dec. 541.
The principal must stand by the terms of
his offer. — After the agent has produced a
person who is able, ready, and willing to enter
into a contract on the terms originally pro
posed by the principal, the latter cannot de
feat the agent's right to compensation by
refusing to enter into the contract except on
different terms. Squires v. King, 15 Colo.
416, 25 Pac. 20; Hannan v. Moran, 71 Mich.
261 38 X. W. 909. And see McLaughlin p.
Wheeler. 1 S. T). 497, 47 N. W. 816; Xosotti
v Auerbach, 79 L. T. Rep. N. S. 413, 15
T. L. R- 41 [affirmed in 15 T. L. R. 140].
Implied terms of principal's offer.— Where
a principal employs an agent to find a pur
chaser for real estate, and nothing is said or
understood between them as to the title, tho
implication of the law is, between principal
and agent as between owner and purchaser,
and that the owner has and intends to con
vey a good title; and it is no defense to tho
agent's claim for commission that the agent's,
agreement provided that the purchaser should
get a good title, either in general terms or
that certain particular encumbrances should
be removed. McLaughlin v. Wheeler, 1 S. D.
497, 47 X. W. 816. So where all the terms
of in offer are stated except the term as !:o
the time when it is to be carried out, and
there is no express stipulation as to the time,
then it is an implied term that the agree
ment is to be performed within a reasonable
time. Thus where plaintiff was instructed
by defendant to find a purchaser for his house
for a certain sum, and on January 16, he
found a person ready and willing to pay that
sum who required possession by March 15,
defendant could not refuse the offer on the
ground that he could not give up possession
on March 15, the jury having found that
from January 16 to March 15 was a reason
able time, and plaintiff was entitled to his
commission. Nosotti v. Auerbach, 79 L. T.
Rep. N. S. 413, 15 T. L. R. 41 [affirmed in
15 T. L. R. 140].
The principal must make good his represen
tations concerning the subject-matter of the
agency. Thus he is liable to the agent for
compensation for finding a person willing to
purchase property where such person failed
to buy by reason of the non-existence of ad
vantages which the principal had represented
as existing. Hannan v. Moran, 71 Mich. 2G1,
38 N. W. 909. So where an agent employed
to borrow money on leasehold security finds
a person able and willing to lend, but the
negotiations go off by reason of such person
discovering unusual covenants in the lease
which the agent was not informed of, the
principal having represented that the lease
contained only the usual covenants, the agent-
is entitled to the whole of the agreed com
mission for procuring the loan. Green p.
Lucas, 33 L. T. Rep. X. S. 584.
Countermand of order by buyer.— Where
defendant promised to pay plaintiff a certain
compensation for taking orders for goods, the
fact that orders are countermanded by pur
chasers does not affect plaintiff's right to com
pensation. Dougan p. Turner, 51 Minn. 330,
53 X. W. 650. See, however. Laffertv P.
Lorimer, 86 Mich. 591, 49 X. W. 586. Com
pare In re Ladue Tate Mfg. Co., 135 Fed.
910.
Ability, readiness, and willingness.— The
person procured by the agent muct be able,
ready, and willing to contract with the prin
cipal on the terms originally projiosea by
the latter, else the agent is not entitled to
compensation where the transaction fails
through. Acme Harvester Co. r. Madden, 4
Kan. App. 598. 40 Pac. 319; Wright v. Beach,
S2 Mich. 469, 46 X. W. 673; Aikins v. Thack-
ara Mfg. Co., 15 Pa. Super. Ct. 250; Darrow
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enter into a particular transaction with the principal, but to effectuate the trans
action itself, then unless the parties actually enter into that transaction the agent
is not entitled to the compensation specified in his contract of employment.9*
r. Harlow, 21 Wis. 302, 94 Am. Dec. 541;
Mackenzie r. Champion, 12 Can. Sup. Ct. 649
[affirming 4 Manitoba 158] ; Culverwcll v.
Birney, 14 Ont. App. 266. And see Smith ;?.
Patrick, (Tex. Civ. App. 1896) 36 S. W. 762.
See also infra, III, B, 2, e, (v). So an agent
employed to find a purchaser for land cannot
recover compensation therefor without show
ing that the purchaser found was financially
responsible, although the principal may have
sold the land to another in the interim be
tween the time the agent was employed and
the time he found the purchaser. Iselin e.
Griffith, 62 Iowa 668, 18 N. W. 302.
The agent must of course notify the princi
pal that he has secured a person able, ready,
and willing to enter into the transaction that
he was authorized to negotiate; otherwise the
principal is not liable for commissions where
the transaction is not entered into. Wright
v. Beach, 82 Mich. 409, 46 N. W. 673. And
see cases cited this note, preceding paragraph.
If the principal deems a proposed buyer to
be financially irresponsible, relying on the re
ports of the well-known commercial agencies,
and he acts in good faith, he may refuse to
fill the proposed buyer's order .without render
ing himself liable to the agent who took the
orders. Stone v. Argersinger, 32 N. Y. App.
Div. 208, 53 N. Y. Suppl 63; Allhouse v.
Baum, 11 Ohio Dec. (Reprint) 205, 25 Cine.
L. Bui. 250. Thus where a principal con
tracted that an agent should have a commis
sion on all orders taken by him which the
manufacturer should " accept and ship," and
letters from the principal to the agent stated
that orders from persons with rating over
five hundred dollars would be promptly filled,
and others as soon as information of a satis
factory nature could be obtained, it was held
in an action by the agent for commissions,
in which he claimed bad faith on the part of
the principal in refusing to fill orders, that
this rating of customers must have been one
known to and in use by defendant, and not
some private rating of financial standing, pro
cured by and only known to plaintiff; that
private information obtained by the agent as
to the responsibility of customers of whicli
defendant had no notice could not be con
sidered as evidence of bad faith on the part
of defendant in failing to ship orders to
such customers ; nor could the fact that cer
tain parties to whom goods were sold might
have been entitled to credit for the amount
of their orders. Wolfson v. Allen Bros. Co.,
120 Iowa 455, 94 N. W. 910.
If a person offering to exchange lands with
the principal has no title to the land offered
by him, the agent is not entitled to compen
sation for finding him. Culverwell v.. Birney,
14 Ont. App. 266. And if in the course of
the negotiations the principal discovers an
undisclosed encumbrance on the land offered
him, he may break off the negotiations with
out assigning any reasons therefor and with
out notice, and the agent who found the per-
son who offered the land will be entitled t»
nothing, although such person failed to men
tion the encumbrance solely through inad
vertence and was able and prepared to remove
it. Rockwell v. Newton, 44 Conn. 333.
Submission of offer from one already in
negotiation with principal.— Where one au
thorized to sell certain property within a
specified time for a given sum, he to have a
certain amount for procuring a purchaser or
making sale, notifies the owners within the
time that he has a proposition on certain
terms at the price fixed, and the proposition
is not accepted, he cannot recover the agreed
compensation, the customer being one with
whom the owners had themselves been h
treaty for the property for several months
prior thereto, and who had that very day
made them an offer of the same amounu
Hartley v. Anderson, 150 Pa. St. 391, 24 Atl.
675.
The agent himself cannot accept the prin
cipal's offer and thus become entitled to com
missions, where the principal refuses to deal
with the agent as a customer. Tower t.
O'Neil, 06 Pa. St. 332. So where an agent
employed to sell land agreed with the pro
posed buyer to take an interest therein anl
apply his compensation toward payment for
his interest, the owner is justified in refusing
to convey, and the agent cannot recover com
pensation as for a sale. Finch c. Couradc,
154 Pa. St. 326, 20 Atl. 368.
Good faith of principal.— It has been heM
that if an offer procured by the agent is re
jected by the principal in good faith and not
merely to defeat the agent's right to commis
sions, he is not liable to the agent. Tavlor
v. Cox, (Tex. 1887) 7 S. W. 69. Compart
Gooch c. J. I. Case Threshing Mach. Co., 119
Mo. App. 397, 96 S. W. 431: Jacquin r. Bon-
tard, 89 Hun (N.YT.) 437, 35 N. Y. Suppl.
496 [affirmed in 157 X. Y. 680. 51 N. E
1091].
Commissions not recoverable eo nomine.—
It has been held that where the principal
wrongfully rejects an offer procured by th?
agent, the latter cannot recover commissions
co nomine (Stevenson v. Morris Mach. Works.
69 Miss. 232, 13 So. 834; Adamson r. \Teaper.
10 Ont. App. 477), but is entitled only to
reasonable compensation for his services (Ste
venson r. Morris Mach. Works, supra, hold
ing that the agreed commissions afford a
measure of damages; Adamson r. Yeae?r,
supra ; Prickett v. Badger, 1 C. B. >T. S. 2pfi.
3 Jur. N. S. 66, 26 L. J. C. P. 33. 5 Wkrr.
Rep. 117. 87 T£. C. I>. 296). If, however, tfie
negotiations come to nothing because the per
son produced by the agent is unable or un
willing to comply with the principal's ternu.
the agent cannot as a rule recover on s
quantum meruit. Mason r. Clifton, 3 F. A F.
899; Culverwell r. Birney, 14 Ont. App. 2fi*.
94. Illinois.— Garnhar't P. Rentchler, 72 ITL
535. holding that a contract by a principal
to pay his agent a commission on sales dors
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(b) Effect of Failure to Carry Out Contract. The terms of the employment
may be such that the right to compensation is dependent, not merely upon the
agent's finding a person who enters into a specified contract with the principal,
but also upon the carrying out of that contract by the parties thereto according
to its terms,95 although as to this it is to be observed that as a rule the failure,
not authorize the agent to recover commis
sions upon contracts to sell.
Iowa.— Wolfson v. Allen Bros. Co., 120
Iowa 455, 94 N. W. 910, holding that a con
tract which provides that an agent is not to
receive any commission on orders taken by
him unless his principal "accept and ship
the goods is valid in the absence of a show
ing of fraud or bad faith on the part of the
principal.
United states.—See In re Ladue Tate Mfg.
Co., 135 Fed. 910.
England.—Broad v. Thomas, 7 Bing. 99,20
E. C. L. 53, 4 C. 4 P. 338, 19 E. C. L. 543,
9 L. J. C. P. 0. S. 32, 4 M. & P. 732; Dajton
r. Irwin, 4 C. &' P. 289, 19 E. C. L. 519;
Hamond r. Holiday, 1 C. & P. 384, 12 E. C. L.
228 ; Mestear v. Atkins, 1 Marsh. 76, 5 Taunt.
381, 1 E. C. L. 199; Cousens tf. Mitcheson,
1 New Rep. 240. And see Bull v. Price,
7 Bing. 237, 9 L. J. C. p. O. S. 78, 5 M. & P.
2, 20 E. C. L. 112; Alder v. Boyle, 4 C. B.
635, 11 Jur. 591, 16 L. J. C. P. 232, 56
E. C. L. 635.
Canada. — Mackenzie t\ Champion, 12 Can.
Sup. Ct. 649 [a/firming 4 Manitoba 158].
See 40 Cent. Dig. tit. "Principal and
Agent," | 203 ct seq.
'
The agent cannot recover the reasonable
value of his services in attempting to nego
tiate the transaction in such a ease. Broad
v. Thomas, 7 Bing. 99, 20 E. C. L. 53, 4
C. & P. 338, 19 E. C. L. 543, 9 L. J. C. P.
O. S. 32, 4 M. 4 P. 732. See infra, III, B,
2, e. ,
If the parties enter into the transaction
the agent is entitled to his compensation.
Ward t\ Cobb, 148 Mass. 518, 20 X. E. 174,
12 Am. St. Rep. 587 ; Xewhall !'. Appleton,
61 X. Y. Super. Ct. 251, 10 N. Y. Suppl. 701
[affirmed in 136 X. Y. 066, 33 N. E. 335] ;
McKeuzie v. Champion, 12 Can. Sup. Ct. 649
[affirming 4 Manitoba 158]. And see In re
Ladue Tate Mfg. Co., 135 Fed. 910. Thus a
sales agent is entitled to compensation where
orders taken by him are filled by the prin
cipal, although the principal, for reasons of
his own. saw fit to have the customers exe
cute new written orders. Merriman v. Mc-
Cormick Harvesting Mach. Co.. 101 Wis. 619,
77 X. W. 880. And see Gooch 17. J. I. Case
Threshing Mach. Co., 119 Mo. App. 397, 96
b. W. 431. And a salesman is entitled to
commissions on goods sold, where the cus
tomer has no right to reject them, although
the orders provide for future delivery of the
goods. Ross r. Portland Coffee, etc., Co., 30
Wash. 1)47, 71 Pac. 184.
Validity of transaction.— Plaintiff con
tracted with defendant to act as its agent
in selling school furniture on commission,
and bound himself to sell to such persons
only as were legally qualified to enter into
contracts, which contracts were to be sub
ject to defendant's acceptance. Plaintiff
sold on contracts that were not binding on
the districts they purported to obligate, and
such contracts were accepted by defendant,
both plaintiff and defendant acting in good
faith, believing them to be legal. It was
held that defendant- was not estopped by its
acceptance of the contracts to plead their in
validity in defense to a claim for compen
sation. Cleveland School Furniture Co. v.
Hotchkiss. 89 Tex. 117, 33 S. W. 855.
95. White a. Tnrnbull, 8 Aspin. 406, 3
Com. Cas. 183, 78 L. T. Rep. N. S. 72<S, 14
T. L. R. 401.
By custom and usage in England in certain
lines of trade an agent is not allowed a com
mission unless the transaction is carried out.
Read v. Rann, 10 B. & C. 438, 8 L. J. K. B.
O. S. 144, 21 E. C. L. 189; Bower v. Jones,
8 Bing. 65, 1 L. J. C. P. 31, 1 Moore & S.
140, 21 E. C. L. 447. But the parties may
contract to the contrary. Bower v. Jones,
supra.
Default of customer as defeating compen
sation.— The rule stated in the text is espe
cially true where it is not the principal, but
the agent's customer, who defaults in carry
ing out the contract negotiated by the agent.
Beale v. Bond, 84 L. T. Rep. N." S. 313, 17
T. L. R. 280. Thus where the owner of per
sonalty agreed to pay an agent a commis
sion in case he should succeed " in disposing
of " the property on acceptable terms, and
the agent procured a purchaser who made a
written contract with the owner to buy
goods, and to pay for the same partly with
a deed to certain land, and such purchaser
was unable to perform bis contract for want
of title to such land, the agent was not en
titled to commissions, Greusel v. Dean. 98
Iowa 405, 07 X. W. 275. So a contract by
which a manufacturer employs a person as
a "selling agent" at a commission "on all
sales
"
contemplates actual sales, and not
mere contracts of purchase and sale, and
hence if an accepted order procured by the
agent is filled only in part because of the
buyer's inability to pay for more, the agent
is not entitled to commissions on the un
filled part. Creveling r. Wood, 95 Pa. Sk
152. See, however, Lockwood v. Levick, 8
C. B. N. S. 603, 7 Jur. N- S. 102, 20 L. J.
C. P. 340, 2 L. T. Rep. X. S. 357, 8 Wkly.
Rep. 5S3, 98 E. C. L. 603, Justifiable re
fusal of customer see this note, following
paragraph.
Default of principal as defeating compensa
tion.— If it is due to the fault of the princi
pal that the contract negotiated by the agent
is not carried out, the agent is entitled to
compensation. Fisher v. Drewett, 48 L. J.
Exc.h. 32, 39 L. T. Rep. X. S. 253, 27 Wkly.
Rep. 12, holding that if the principal, hav
ing accepted an offer of a loan, procured by
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refusal, or inability of either the principal or the third person to carry out the
contract entered into by them does not defeat the agent's right to compensation
the agent, afterward refuses to complete the
transaction, the agent is entitled to his com
mission even though it was payable only" on any money received " by the principal.
Thus if a vendor promises the agent who
effected the sale a sum for his services if
the purchaser should fulfil his agreement,
the agent ia entitled to recover of the ven
dor if the purchaser is ready to fulfil, but
through the default of the vendor does not.
Shinn v. Haines, 21 X. J. L. 340. So it ia
not ground for withholding commissions
earned under a contract providing that com
missions should be due out of all sums col
lected from sales made by the employee that
it was not possible for the employer to fill
the orders in the usual course of business.
Stone v. Argersinger, 32 N. Y. App. Div.
208, 53 X. Y. Suppl. 63. So also where a
person was employed to sell goods on a
written contract for a commission on all net
sales which he procured, to be paid only
after the goods were paid for, he could re
cover his commissions, not only on goods
sold by him and paid for, but on goods the
orders for which were not filled through the
fault of the employer. Abel v. Xelson, 104
X. Y. Suppl. 302. And see Laffertv !'. Lori-
mer, 86 Mich. 591, 49 X. W. 586. And where
a salesman is to receive commissions on the
delivery of goods sold, his employer cannot
arbitrarily refuse to deliver the goods, and
so deprive him of compensation for his la
bor. Aikins v. Thackara Mfg. Co., 15 Pa.
Super. Ct. 250. Where an agent is author
ized to sell machines and to make certain
representations relative to them, and is to
receive as compensation a percentage of the
proceeds of sales made by him, and the ma
chines sold do not prove to be as repre
sented, and are returned, he is entitled to
recover his compensation on the sales of
such machines. Garnhart v. Rentehler, 72
111. 535. And if a buyer refuses to accept
the goods on the ground that they were not
properly made, the agent is entitled to his
commission notwithstanding a provision that
it was not to be paid till the goods were
delivered and paid for. Restein V. McCad-
den. 166 Pa. St. 340, 31 Atl. 99.
Construction of contract.—Defendants agreed
with plaintiff to remunerate him " in the
event of their taking into partnership " one
M, introduced by plaintiff, and afterward
entered into a written agreement with M by
which it was agreed that they should enter
into partnership as and from a specified fu
ture day, when a formal deed of partnership
should be executed carrying out the terms of
the agreement. This agreement recognized
and adopted the agreement between plaintiff
and defendants, but no partnership deed was
ever executed, nor did M ever in fact act
as a partner of defendants. It was held that
there was evidence of a " taking into part
nership " within the meaning of the agree
ment between plaintiff and defendants, so
as . to entitle plaintiff to his commission.
Harris v. Petherick, 39 L. T. Rep. X. S. 543.
Plaintiff, a commission agent, proposed to
do business with defendant, a manufacturer,
on terms as follows: " We expect to receive
our commission on all goods bought by
houses whose accounts are opened through
us." Plaintiff introduced a customer who
gave defendant an order for goods which
he accepted but did not execute. It was
held that plaintiff was entitled to a commis
sion, since the words " goods bought," ap
plied to all goods ordered by customers in
troduced by plaintiff, whether the order was
executed by defendant or not. Lockwood r.
Lcvick, 8 C. B. X. S. 603, 7 Jur. X. S. 102,
29 L. J. C. P. 340, 2 L. T. Rep. X. S. 357,
8 Wkly. Rep. 583, 98 E. C. L. 603. See.
however, Creveling r. Wood, 95 Pa. St. 152.
Payment of price as condition precedent to
right to selling commission. — The term- of
the contract of employment are frequently
such that the agent s right to a commission
for negotiating a sale does not accrue until
and unless the purchaser pays the price.
Tavlor Mfg. Co. v. Key, 86 Ala. 212, 5 So.
303; Evans v. Hughey, 76 111. 115: McCay
Engineering Co. v. Crocker-Wheeler Electric
Co., 100 Md. 530, 60 Atl. 443: Westinghou-w
Co. 1'. Tilden, 50 Xebr. 129, 76 X. W. 416;
Stone v. Argersinger, 32 X. Y. App. Dir.
208, 53 X. Y. Suppl. 63; Gresham r. Gal
veston County, (Tex. Civ. App. 1896) 36
S. W. 796; Thompson-Houston Electric Co.
p. Berg. 10 Tex. Civ. App. 200, 30 S. W.
454; Park v. Mighell, 3 Wash. 737. 29 Pac.
5f>6. And see Bull v. Price. 7 Bing. 237,
9 L. J. C. P. 0. S. 78, 5 M. & P. 2, 20
E. C. L. 112. See, however, Fuller r. Bradv.
22 ni. App. 174; Bills v. A. W. Steven*
Co., 146 Mich. 515, 109 X. W. 1059 (holding
that where a contract employing an agent
for the sale of the employer's machinery
stipulated that commission on machinery
sales should be payable as the notes, securi
ties, or other proceeds of sale were paid in
money, and the agent sold machinery, and
received as part payment second-hand ma
chinery, which the employer sold, accepting
in payment an engine, valued at a specified
amount, and cash and securities, the agent
was entitled to recover commissions on th»
price for which the employer sold the sec
ond-hand machinery as fixed by the value
of the engine and securities and the amount
of the cash, without waiting until the securi
ties had been paid and the engine had been
sold) ; Strong p. Prentice Brown Stone Co^
10 Misc. (X. Y.) 380, 31 X. Y. Suppl. 144
[affirming 6 Misc. 57, £6 X. Y. Suppl. 85]
(holding that the mere fact that a person
wrote to his sales agent, whose eommf*sion*
were to be the excess above a certain amount,
that he would want him to take his pay
from the sale of the goods, does not pre
vent the principal from being personally
liable for the commissions, in the absence
of an acceptance of such proposition by the
agent) ; Sherman p. Consolidated Dental
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for negotiating that contract; 06 nor is such right defeated by the fact that the
Mfg. Co., 202 Pa. St. 451. 52 Atl. 2 (holding
that under a contract by which defendant ap
points plaintiff its manager for the sale of
its goods, and he agrees to use his best en
deavors to promote the sale, it agreeing to
give him for selling them a sum equal to
the difference between the list and trade
prices of the articles, and he agreeing that
in making sales they shall be made only to
such persons as are responsible, he is en
titled to compensation on sales on credits,
although the purchase-price has not been
collected). Thus an agent for the sale of
land who makes a sale payable in instal
ments is not entitled to his entire commis
sion out of the first instalment paid. Mel-
vin V. Aldridge, 81 Md. 050, 32 Atl. 389;
Peters v. Anderson, 88 Va. 1051, 14 S. E.
974. So where a contract between a princi
pal and a sales agent stipulates that the
agent shall not be entitled to commissions
on a sale of machinery " taken back " by the
principal, the agent is not entitled to com
missions on a sale of machinery which is
not paid for by the purchaser, and which the
principal is obliged to take back in a worn
condition on foreclosure of a mortgage given
by the purchaser to secure the price.
Reeves v. Watkins, 89 S. W, 266, 28 Ky. L.
Rep. 401, 622. To the contrary see Clark
r. Gaar, 78 Minn. 492, 81 X. W. 530. And
compare Tavlor Mfg. Co. v. Key, supra;
Baskerville v. Gaar, 15 S. D. 211, 88 X. W.
103; Odum 0. J. I. Case Threshing-Mach.
Co., (Tenn. Ch. App. 1895) 36 S. W. 191.
However, in case the purchaser pays in part,
the agent is entitled to his commissions on
the part payment. Melvin v. Aldridge, su
pra; Clark "f. Gaar, supra; Baskerville r.
Oaar, supra ; Odum v. J. I. Case Threshing
Mach. Co., supra; Gresham v. Galveston
County, supra ; Peters v. Anderson, supra.
And if the price is not paid through the
act of the principal (Taylor Mfg. Co. v.
Key. supra ; Aultman p. Rittcr, 81 Wis. 395,
51 X. W. 569), or through an unreasonable
delay on his part in seeking to enforce col
lection (Evans v. Hughey, supra; Westing-
house v. Tilden, supra. And see Taylor
Mfg. Co. p. Key, supra; Aultman v. Ritter,
supra; Bull t'. Price, supra), the agent is
entitled to commissions on the entire price.
Right to compensation: Where commission
is dependent on profits see infra, III, B, 2,
e, (rv). Where selling agent is to receive
as compensation the excess above a certain
price see infra. Ill, B, 2, e, (iv).
Right of agent to retain forfeited instal
ments.— An agent for the sale of land is not
entitled to instalments paid to him by the
purchaser and subsequently forfeited by the
purchaser's abandoning his contract. Mel
vin V. Aldridge, 81 Md. 650. 32 Atl. 389.
Disposal by principal of right to receive
fund under contract negotiated by agent. —
A principal who agrees that his agent shall
receive a percentage of money to be paid
on a contract secured through such agent
cannot dispose of his own right to receive
the fund, and thus deprive the agent of the
reward for his services. Hix v. Edison Elec
tric Light Co., 10 N. Y. App. Div. 75, 41
X. Y. Suppl. 680; Reed v. Union Cent. L.
Ins. Co., 21 Utah 295, 61 Pac. 21. Compare
Blassingame v. Keating Implement, etc., Co.,
(Tex. Civ. App. 1903) 74 S. W. 344, where
it appeared that a principal gave his agent
notes for commissions on a sale of machin
ery made by him, it being understood that
such notes should be paid as the purchase-
money notes given the- principal were paid;
and that another party became the owner
of the purchase-money notes, and subse
quently, by arrangement with the purchaser
of the machinery, took the machinery and
returned the purchase-money notes to the
purchaser, and it was held that if the prin
cipal had received the full amount of the
purchase-money notes on a sale thereof
which terminated his liability on such notes,
he was liable to the agent on the notes given
to him, but if the principal' remained liable
on the purchase-money notes, he was not lia
ble to the agent.
Right of agent to opportunity to resell on
purchaser's default.— Under a contract by
which complainant was to sell shares in an
association, he to receive a certain amount
per share for selling the same, to be paid
in instalments as the instalments of the
purchase-price were paid, with a provision
that if any purchasers failed to make pay
ments their shares should be forfeited and
complainant's compensation for such sales
should cease, but he should receive notice
of the forfeiture, and be given thirty days
in which to resell the forfeited shares, for
which he should receive full compensation,
shares having been forfeited, and complain
ant not having been given any notice thereof
for two years, and it appearing that at the
time of the forfeiture there was a ready
sale for them, and that if complainant had
been promptly notified he might have sold
them, defendant cannot complain that it is
required to account on the basis, of complain
ant having resold them, and full payment
therefor having thereafter been made. Mil
ler v. Russell, 224 111. 68, 79 X. E. 434.
Reasonable compensation. — An agent is not
entitled to the reasonable value of his serv
ices in negotiating a contract which is not
carried out by the parties thereto, where it
was contemplated that the stipulated com
mission should not be payable in such an
event. Read I'. Rann, 10 B. & C. 438, 8 L. J.
K. B. 0. S. 144, 21 E. C. L. 189. See supra,
page. 1505, note 91.
96. Boland v. Kistle, 92 Iowa 369, 60 X. W.
632; Gravely v. Southern Ice Mach. Co., 47
La. Ann. 389, 16 So. 866; Aikens r. Tbock-
ara Mfg. Co., 15 Pa. Super. Ct. 250; Lock-
wood v. Levick, 8 C. B. X. S. 603, 7 Jur.
X. S. 102, 29 L. J. C. P. 340, 2 L. T. Rep.
X. S. 357, 8 Wkly. Rep. 583, 98 E. C. L.
603.
Default of principal —In general. —The rule
stated in the text is especially true where
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principal and the third person subsequently modify, rescind, or cancel the contract
by mutual consent.97
(iv) Other Conditions of Employment Affecting Right to Com
pensation. The right of an agent to compensation, whether by way of
commissions or salary, is not infrequently made to depend upon various con-
the contract negotiated by tbe agent is not
carried out through the principal's default.
Searing v. Butler, -69 111. 575; Brown V.
Wilson, 98 Iowa 316, 67 N. W. 251; With-
erell v. Murphy, 147 Mass. 417, 18 N. B.
215; Lawson v"
.
Thompson. 10 Utah 462, 37
Pac. 732; Fisher v. Drewett, 48 L. J. Exch.
32, 39 h. T. Rep. N. S. 253, 27 Wkly. Rep.
12. And it does not defeat the agent s right
to commission for taking an order which is
accepted by the principal that tbe latter be
comes unable to execute the order, and de
rives no benefit from it. Lockwood t). Le-
vick, 8 C. B. N. S. 603, 7 Jur. N. 8. 102,
29 L. J. C. P. 340, 2 L. T. Rep. N. S. 357,
8 Wkly. Rep. 583, 98 E. C. L. 603. And see
supra, note 93.
Grounds of default ; customer's title to land
offered principal. — However, tbe agent of a
contract purchaser of land who refuses to
carry out the purchase is not entitled to a
commission on the sale where by the terms
of the emplovment the vendor's title was to
be approved by the purchaser's solicitor, and
it. does not appear either that the title was
so approved or that it was such a title as
could not reasonably be disapproved. Clack
v. Wood. 0 Q. B. B. 276. 47 L. T. Rep. N. S.
144, 30 Wkly. Rep. 931. And see supra,
note 93.' •
' •■
Default of customer — In general. — Even
though the fnilure to carry out the contract
negotiated by the agent is due to the, default
of the customer, yet the agent is ordinarily
entitled to his commission for negotiating
the contract. Ward v. Cobb, 148 Mass. 518,
20 N. E. 174. 12 Am. St. Rep. 587; Lara v.
Hill. 15 0. B. N. 8. 45, 109 E. C. L; 45.
But see supra, note 95.
Grounds of default in general. — A contract
buyer of goods may lawfully refuse to carry
out the contract because of the seller's de
lay in manufacturing the goods, in which
case the seller's agent is entitled to a com
mission for negotiating the contract of sale.
Tyler p. E. G. Bernard Co., (Tenn. Ch.
App. 1899) 57 S. W. 179. And see supra,
note 95.
Defect in principal's title.— So a vendor's
agent is entitled to a commission for nego
tiating the contract of purchase and sale
where the sale falls through because the
vendor's title is defective or encumbered.
Stango V. Gosse, 110 Mich. 153, 07 N. W.
1108; Roberts v. Kimmons, 65 Miss. 232, 3
So. 736 (where the principal represented
that lie had a good title) ; Hart IK Hopson,
52 Mo. App. 177 (holding that a person
employed to procure a contract for the sale
of a leasehold interest for a fixed compensa
tion, to be paid so soon As the contract was
obtained, is entitled to the stipulated com
pensation on procuring the contract, al
though the sale, owing to the fact that the
leasehold title was encumbered for its full
value and valueless, was not consummated,
if he acted in ignorance of the defect in the
title); Sweeney r. Ten Mile Oil. etc., Co.,
130 Pa. St. 193, 18 Atl. 612; Mackenzie f.
Champion, 12 Can. Sup. Ct. 649 [affirming
4 Manitoba 158]. And see supra, note 95.
Construction of contract as to right to com
pensation where contract negotiated by agent
Is not carried out see supra, note 95.
Custom and usage to contrary of rule stated
in text see supra, note 95.
97. Taylor Mfg. Co. v. Key. 86 Ala. 212, 5
So. 303 (holding that where a contraet of
employment to sell machinery on specified
commissions provides that " no commis
sions shall be allowed or paid on any ar
ticle taken back, or on any order taken and
not filled, on .machinery not settled for, or
any sale to- irresponsible persons, the agent,




cannot be deprived of them because the
principal, after extending the indebtedness
at maturity, finally releases a part of the
security and takes back the machinery in
settlement of the debt) ; Leopuld r. Weeks.
96 Md. 280, 53 Atl. 937 (where it appeared
that a corporation appointed an agent to
sell patent rights, and agreed to pay him
ten per cent of the price received from sales
made by him ; that the agent procured a
buyer, with whom a contract was entered
into, which was modified through the efforts
of a third person in behalf of the corpora
tion; that the last agreement professed on
its face to be a modification of the original
contract, and the changes, although numer
ous, were stated in detail by reference to
the numbered paragraphs of the former con
tract ; and it was held that the agent was en
titled to the ten per cent commission on toe
price received pursuant to the last agree
ment) ; Howland v. Coffin, 47 Barb. (N. Y.)
653 (where it appeared that the owners of
a steamship signed a contract with a ship
broker, " on account of his obtaining a char
ter from the government
" for their ship, to
pay him
" five per cent on amount of char
ter, say two hundred dollars per diem, more
or less, so long as she remains in govern
ment service"; that the broker obtained the
charter, and under it the government paid
the owners two hundred dollara per diem
until March 25, when, by agreement between
the government and the owners indorsed on
the charter, no other provisions of which
were changed, the compensation was reduced
to one hundred and twenty dollars per diem ;
that the owners refused to pav the broker
any commission after that time, on the
ground that the charter obtained by the
broker had ceased to exist; and it was held
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tingencies and conditions independent
sometimes agree to make advances of m
action was not affected by the indorsement,
and that the broker was entitled to has
commission upon one hundred and twenty
dollars per day, until the charter was given
up). And see Lafferty v. Lorimer, 8<5Mich.
591, 49 N. W. 586.
98. McCay Engineering Co. V. Crocker-
Wheeler Electric Co., 100 Md. 530, GO Atl.
443 (where it was -agreed that a sales agent
should receive only such commissions as the
net proceeds of the sales should warrant) ;
Johnson v. Sinnctt, 153 N. Y. 51, 46 N. E.
1035 [reversing 83 Hun 317, 31 N. Y. Suppl.
917] (holding that a contract by the joint
purchasers of a tract of land, conveyed to
them in undivided equal parts, to pay the
broker who negotiated the transaction a
certain sum per acre whenever a resale of
the land should be effected, and a propor
tionate part in case the land should be re
sold in parcels, •contemplates a joint con
veyance of the whole or a part of the land,
and does not apply to a transfer by one
of the joint purchasers of his undivided in
terest) ; Idler v. Borgmeyer, 65 Fed. 910, 13
C. C. A. 198 (holding that an agreement to
pay a commission of ten per cent on the
amount of a claim against a foreign gov
ernment, in consideration of services in ob
taining judgment against such government,
"as soon as the payment or satisfaction
is realized," is contingent on satisfaction of
the judgment ; and when, after failure to
collect it, payment of the claim is obtained
through the award of a mixed commission
established by treaty, no right to recover
the ten per cent exists) ; Ebert v. U. S., 29
Ct. CI. 183 (where the right to salary was
held to be dependent, not merely upon the
rendition of services, but also upon personal
attendance at the principal's office).
Compensation as dependent on amount of
current sales.— Where plaintiff was employed
by defendants as traveling salesman for a
year, traveling expenses to be paid by them,
he agreeing to devote all his time to the
business, for which they agreed " to pay
him $600, payable monthly, $50 per month,
and six per cent, commission on all his
sales above $10,000, provided said salary and
traveling expense does not exceed ten per
cent, of his net sales," the salary of six
hundred dollars was not dependent on the
amount of sales. Atkins t. Keener, 109 Ala.
143, 19 So. 402. However, a contract with
an agent that he should have six dollars
salary a week, with a guaranty of at least
one good sale a week ; " if there is no sale
there is no salary to be paid," does not
mean that salary was to be paid if, on an
average through the whole time, there was
one sale a week, but the right construction
is that during weeks where there was no
sale there was to be no salary. Austin v.
Smith, 12 Ohio Cir. Ct. 757. And where a
contract for the establishment of a sales
agency provided a salary and additional
commission on all the sales during the con-
of those just mentioned.98 Principals
Dney to their agents on account of com-
tinuance of the contract ; and that the aver
age sales should amount to five , hundred
dollars a month, which should be the mini
mum amount to constitute a fulfilment of
the contract, it was held that if the agent's
monthly sales were less than five hundred
dollars, he was not entitled to either salary
or commission. Haas v. Malto-Crape Co.,
148 Mich. 358, 111 N. W. 1059.
Compensation as dependent on profits.— De
fendant engaged plaintiff as general manager,
and in additipn to a stated salary agreed
to pay plaintiff ten per cent commission on
all contracts personally secured by him on
which the usual profits accrued, and five
per cent on all on which one half of the
usual profits were secured, and special or
ders for greater or smaller profits were to
be arranged at the time the orders were
taken. It was held that plaintiff was not
entitled to commissions on orders which
had betn taken and accepted by defendant,
but on which nothing was payable or had
been paid at the time suit was brought,
since the profits cannot be said to have
accrued until the work secured by the or
ders was paid for, or until the right to en
force present payment existed. Allen v.
Armstrong, 58 N. Y. App. Div. 427, 68 X. Y.
Suppl. 1079. :So under a contract: by de
fendant to give plaintiff half the profits
above the purchase-price on a resale of prop
erty purchased by defendant through the in
termediation of plaintiff, there can be -no
recovery till defendant has reduced the pro
ceeds of the sale to money, or so appropri
ated them to his own use as to constitute
a complete equivalent for reception of their
money value. Rogers-Ruger Co. v. McCord,
115 Wis. 261,. 01 N, W. 685.
Sales commission consisting of excess of
price over a fixed sum.— Where the compensa
tion of an agent for negotiating a sale is to
consist of the excess of the price over a
fixed sum, the agent is entitled to nothing
unless the price exceeds that sum. Indiana
Road Mach. Co. v. Lebanon Carriage, etc.,
Co., 78 S. W. 861, 25 Ky. L. Rep. 1768;
Bradford v. Menard, 35 Minn. 197, 28 N. W.
248; La Force v. Washington Universitv,
106 Mo. App. 517, 81 S. W. 209. And see
Gregory «?.Mack, 3 Hill (N. Y.) 380; The
fact that the agent took an unenforceable
contract from a third person to purchase at
a price in excess of the fixed sum does not
entitle him to recover the excess, where the
purchaser did not tender performance and
the sale was not effected. Bradford v. Me
nard, supra. Nor is the agent entitled to
compensation where the purchaser defaults
in carrying out a valid contract of purclkase
at a price in excess of the sum so fixed, it
being one of the terms of the employment
that the principal was " to receive the full
sum " so fixed " without deduction." Beale
v. Bond, 84 L. T. Rep. N. S. 813, 17 T. L. R.
280. And even though the agent sells for a
greater sum than that so fixed, yet if he
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missions to be earned on subsequent sales, and in this event the agent is entitled
to the advances without reference to the amount of sales already made by him."
(v) Procuring Contract Differing From That Which Agent Was
Authorized to Negotiate. If the principal and a third person enter into a
contract as a result of the agent's intervention, the agent is not deprived of his
right to compensation by the fact that the contract so concluded differs in terms
from the one which he was employed to negotiate.1 However, an agent employed
to negotiate a contract on particular terms is not entitled to compensation under
the terms of his employment for producing a person who is willing to enter into
the contract on different terms,2 unless the principal ratifies what the agent has
sella on credit he is not entitled to the ex
cess until the price has been paid (Evans v.
Hughey, 70 111. llo), or at least until after
the price had fallen due and the lapse of a
reasonable time for collection thereof (Evans
r. Hughey, supra ) . It seems, however, that
this latter rule does not apply, where the
principal authorizes the agent thus to sell
on credit. Fuller v. Brady, 22 111.App. 174.
.Nor can the principal refuse to sell where
the agent finds a person who is willing to
pay the fixed sum in cash, and the excess to
the agent on time, if credit for the excess
is to be granted by the agent (Van Gorder
v. Sherman, 81 Iowa 403, 46 X. W. 1087);
but if credit for the excess is to be granted
by the principal, and there is no agreement
that the agent's compensation is to come out
of the deferred payment, the principal may
refuse to sell (Marble v. Bang, 54 Minn.
277, 55 N. W. 1131. Contra, Wheeler v.
Knaggs. 8 Ohio 169).
99. Isaacsen v. Andrews, 64 X. Y. App. Div.
408, 72 X. Y. Suppl. 177 ; Weinberg r. Blum,
13 Daly <N. Y.) 399.
1. Minnesota.— Scovell t". Upham, 55 Minn.
267, 90 X. W. 812, where a lender agreed
to pay an agent a commission if the lender
loaned the agent's customer a certain sum
at a certain rate, and the lender loaned the
customer a less sum at a higher rate.
Missouri. — Gooeh t\ J. I. GaBe Threshing
Mach. Co., 119 Mo. App. 397, 96 S. W. 431,
where a contract of sale concluded by agents
was altered by the principal in some imma
terial respects, and a new contract executed
for the purpose of depriving the agents of
their commissions.
Pennsylvania.. — McClure r. McMichael,
etc., Mfg. Co., 20 Montg. Co. Rep. 137,
where an agent negotiated a sale, and the
principal accepted property in part pay
ment.
West Virginia. — Reynolds v. Tompkins, 23
W. Va. 229.
England.— Rimmer r. Knowles, 30 L. T.
Rep. X. S. 496, 22 Wkly. Rep. 574.
See 40 Cent. Dig. tit. "Principal and
Agent," § 207. And see cases cited infra,
note 3.
Sale at lower price.— One employed to find
a customer for property at a certain price
is entitled to his commission, although the
principal sells to the customer found at a
lower price, the agent having nothing to do
with the reduction. Dexter v. Campbell,
137 Mass. 198: Dailey v. Young, 13 X. Y.
Suppl. 435; Mansell 'v
.
Clements, L< S. 9
C. P. 139. And see infra, note 3. See
however, Stephens r. Janes, 2 N. Y. St. 659
(holding that where an agent to lease cer
tain premises for a stated sum, who merely
makes an offer to lease them to a firm, which
offer is not accepted before the death of a
partner, does not earn any commission,
where after such death the agent makes an
unsuccessful effort to renew the negotiations,
and the owner transfers the premises to her
husband, who leases them to the successors
of said firm for a less amount) ; Culverwell
v. Birney, 14 Ont. App. 266; Glines r.
Cross, 12 Manitoba 442.
Conclusion of contract differing in sub
stance.— If the contract so concluded differs
from the one which the agent was employed
to negotiate, not only in terms but also in
substance, so as to render it an entirely
new and altogether different transaction,
then the agent cannot recover as for nego
tiating the contract contemplated by the
terms of his employment. Starr p. Roval
Electric Co., 30 Can.* Sup. Ct. 384 [affirming
33 Xova Scotia 156]. See, however, Rimmer
v. Knowles, 30 L. T. Rep. X. S. 496. 22
Wkly. Rep. 574, where an agent employed to
sell realty was held entitled to a commis
sion for
*
effecting a lease with option to
buv.
Sale of part of property. —A contract by de
fendant to pay plaintiff a specified commis
sion after six months from the delivery to
defendant of a deed for a one-half interest
in a ranch owned by a third person is indi
visible, and plaintiff cannot, upon defend
ant's purchase of a one-third interest in such
ranch, recover a proportionate commission.
Witte v. Taylor, 110 Cal. 224, 42 Pac. 307.
And see Eidson t\ Saxon, (Tex. Civ. App.
1895) 30 S. W. 957; Culverwell v. Biruey.
14 Ont. App. 266. See, however. Welsh t.
Lemert, 92 Iowa 110, 60 X. W. 230, holding
that where an owner writes his agent, who
is negotiating a sale of his farm, that he
wishes to sell with the farm his horses, im
plements, etc., and that if the stock is not
sold it will be necessary to retain a portion
of the farm, the sale "of the stock, imple
ments, and farm together is not a condi
tion on which the sale must be mad* to
entitle the agent to his commissions.
Effect of termination of agency before con
clusion of contract between principal and
third person see supra. Ill, B. 2. b.
Bight to reasonable compensation sec infra.
note 3
.
2. Marble r. Bang, 54 Minn. 277, 55 N. W.
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done, or waives the right to object to the agent's non-fulfilment of the terms of
his employment, or estops himself from asserting that right.3 So if an agent
authorized to negotiate a contract merely procures a third person to enter into a
conditional or optional agreement, instead of procuring the absolute and final
contract which he was employed to procure, he is not entitled to compensation,4
1131 (holding that authority to an agent
to sell land, unless otherwise expressly pro
vided, is authority only to sell for cash on
delivery of the deed; and the agent is not
entitled to a commission for procuring a
person who is willing to buy on time) ;
Hamlin v. Schulte, 31 Minn. 480, 18 N. W.
415; Schultz v. Griffin, 121 N. Y. 294, 24
N. E. 480, 18 Am. St. Rep. 825 (holding
that where defendant agreed to pay plaintiff
certain compensation to sell his farm for
twenty thousand dollars to be paid as fol
lows: "1st mortgage, $5,000; 2d mortgage,
. . . $2,500 ; the balance " to defendant in
cash, the mortgages having been made to
secure bonds of defendant, plaintiff did not
earn the compensation by the tender of a
contract whereby the purchaser agreed to
pay that portion of the price represented
by the mortgages
" by assuming " the mort
gages, in the absence of evidence that the mort
gages were not due and could not be paid ) ;
Eraser v. Wyckoff, 03 N. Y. 445 [affirming
2 Hun 545] (where defendant agreed to pay
plaintiff one thousand five hundred dol
lars, provided he effected a sale of a certain
patent, or obtained a customer who should
pay seventeen thousand five hundred dollars
for such patent, or ten per cent on any less
sum defendant might agree to take, and in
pursuance of the agreement plaintiff en
tered into copartnership with two others for
selling rights under the patent, and the firm
were to pay defendant fifteen thousand dol
lars as follows: twenty-five per cent of the
net profits to be realized from the sale of
rights secured, and twenty per cent of the
net profits to be realized from the construc
tion of waterworks under the patent, until
the whole amount was paid; and it was
held that the agreement did not constitute
such a sale as was contemplated by the con
tract of agency, and plaintiff was not en
titled to the commissions agreed to be paid) ;
Stone v. Argersinger, 32 X. Y. A pp. Div.
208, 53 X. Y. Suppl. 63 (holding that where
a sales agent takes orders for goods differ
ing from the samples furnished him by the
principal, the latter is not bound to accept
the orders) : Eidson r. Saxon, (Tex. Civ.
App. 1895) 30 S. W. 957; Mason v. Clifton, 3
F. & F. 899; Toppin v. Healey, 11 Wkly.
Rep. 460. And see supra, III, B, 2, e, (II).
Right to reasonable compensation see supra,
jiage 1505, note 91.
3. California. —Montgomery v. Pacific Coast
Land Bureau, 91 Cal. 284, 29 Pac. 640, 28
Am. St. Rep. 122; Blood v. Shannon, 29'
Cal. 393, where an agent authorized to sell
for gold coin took the purchaser's check for
the price, and the principal refused to con
vey solely on the ground that he had al
ready sold to another.
Illinois.-^ Searing v. Butler, CO 111. 575.
Michigan.— Shepherd V. Gibbs, 85 Mich.
85, 48 N. W. 179.
Ohio.— Winpenny «. French, 18 Ohio St.
469, holding that one who employs an agent
to negotiate a contract, and afterward, as
toward the other contracting party, ratifies
the contract which the agent obtains, can
not be heard, in a subsequent action by the
agent for the compensation promised for his
services, to dispute that the latter suc
ceeded in negotiating the contract as de-
si red.
Oregon. — Heywood Bros., etc., Co. v.
Doernbeeher Mfg. Co., 48 Oreg. 359, 86 Pac.
357. 87 Pac. 530.
England.— Sentance v. Hawlev, 13 C. B.
N. S. 458, 7 L. T. Rep. K. S. 745, 11 Wkly.
Rep. 311, 100 E. C. L. 458; Mason v. Clif
ton, 3 F. & F. 899; Rimmer f. Knowles,
30 L. T. Rep. N. S. 496, 22 Wkly. Rep. 574.
See 40 Cent. Dig. tit. "Principal and
Agent," | 207. And see cases cited supra,
note 1.
Ratification of sale as made by agent. — If
the principal ratifies a sale on the terms
made by the agent, the latter is generally
entitled to compensation under the contract
of employment, although the sale is not
made on the terms on which the agent was
emploved to make it. Goss v. Stevens, 32
Miiin.*472, 21 N. W. 549; Gelatt v. Ridge,
117 Mo. 553, 23 S. W. 882, 38 Am. St.. Rep.
683; Wolf v. Tait, 4 Manitoba 59. See,
however, Gregorv f. Mack, 3 Hill (X. Y.)
380; Eidson v. Saxon, (Tex. Civ. App. 1895)
30 S. W. 967. This rule applies where the
agent negotiates a sale at a lower price
than that which he was authorized to ac
cept. Austin v. Burroughs, 62 Mich. 181,
28 N. W. 862; Doty v. Case, etc., Thresher
Co., 50 Hun (N. Y.) 595, 3 N. Y. Suppl.
510. See, however, Blackwell v. Adams, 28
Mo. App. 61. And see cases cited supra,
note 1. ;
Reasonable compensation. — Although an
agent negotiates a contract on different
terms from those on which he was author
ized to negotiate it, yet if the principal
enters into the contract as negotiated, the
agent may recover reasonable compensation
for his services. Wycott v. Campbell, 31
U. C. Q. B. 584. Compare Diltz r. Spahr,
(Ind. App. 1896) 42 N. E. 823; Blackwell
v. Adams, 28 Mo. App. 61. See, however,
Culverwell v. Birnev, 14 Ont. App. 206.
4. See Smith t\ Tate, 82 Va. 657 (where
an agent employed to sell land made a sale
on consideration that the tract on a survey
should contain a certain number of acres,
and he failed to have the land surveyed as
he had authority to do, as a result of which
the gale was not made) ; and cases cited
infra, this note. Compare Curtis r. Xixon,
24 L. T. Rep. N. S. 706. . ,
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unless and until the condition is fulfilled or the option is exercised and the absolute
and final contract is made.5
(vi) Agent as Procuring Cause of Transaction. An agent is not
entitled to compensation as for negotiating a transaction which has been entered
into by the principal and a third person unless he was the procuring cause thereof.'
If, on the other hand, the agent was the procuring cause of the transaction, he is
entitled to compensation for effecting it.7 Thus an agent employed to negotiate
a particular transaction is ordinarily entitled to compensation if he brings the prin
cipal and a third person into communication, and as a result they enter into the
transaction.8
A sale on approval does not entitle an agent
to compensation as for making a sale, where
the buyer has not accepted or does not ac
cept the property. Thomas v. Lincoln, 71
Ind. 41 ; Sanderson v. Tinkham Smoke-Con
sumer Co., 83 Iowa 446, 49 N. W. 1034;
McCarthy t>.Cavers, 60 Iowa 342, 23 X. W,
757 ; Ross v. Portland Coffee, etc., Co.,,. 30
Wash. 647, 71 Pac. 134.
Option to forfeit deposit and abandon pur
chase.— Although a prospective purchaser de
posits part of the price, yet if lie does not
bind himself to complete the purchase, but
may forfeit the deposit and abandon the pur
chase, the agent is not entitled to compen
sation as for effecting a sale. Yeager r.
Kelsey, 40 Minn. 402. 40 N. W. 199; Ives
v. Davenport, 3 Hill (X. Y.) 373. See, how
ever, Ward v. Cobb, 148 Mass. 518, 20 N. E.
174, 12 Am. St. Rep. 587.
5. Morson t>.Burnside, 31 Ont. 438. And
see cases cited supra, note 3. See, how
ever, Tavlor vt Cobourg, etc., R., etc., Co.,
24 U. C. C. P. 200.
6. Attrill v. Patterson, 58 Md. 228; Burk-
holder t\ Fonner, 34 Nebr. 1, 51 N. W. 293
(holding that a person to whom the owner
of land has agreed to pay a certain sum if
he should sell the land or procure a pur
chaser therefor is not entitled to recover the
sum if the person to whom the land is sub
sequently sold received the information
which led to the purchase from other
sources and did not purchase from or
through him) ; David v. Rick, 57 N. Y. App.
Div. 623, 07 N. Y. Suppl. 1052; Antrobus
v. Wickens, 4 F. & F. 291.
Contributory services. — The fact that an
agent's efforts contributed remotely to the
consummation of a sale does not entitle
him to a commission aB for selling. Com
mercial Nat. Bank v. Hawkins, 35 111. App.
463. And see Flack r. Condict, 66 N. J. L.
351, 49 Atl. 508.
Previous negotiations with customer. — The
fact that the agent had negotiated with the
person from whom the principal subsequently
purchased property does not entitle the agent
to a commission as for negotiating the pur
chase, where he was not the procuring cause
thereof. Boydell v. Snarr, 6 U. C. C. P. 94.
Subsequent transactions between principal
and person produced by agent. —An agent who
has negotiated a transaction between the
principal and a third person, and who has
been paid therefor, is not entitled to a com
mission on a Subsequent, although similar,
transaction entered into by the principal
and the same person without his further
intervention. Toulmin v. Millar, 12 App.
Cas. 746, 57 L. J. K. B. 301, 58 L. T. Rep.
N. S. 90 (where an agent procured a ten
ant, and the tenant afterward bought the
premises) ; Tribe v. Taylor, 1 C. P. D. 505
(where an agent procured a loan, and the
lender made subsequent advances to the
principal); Curtis r. Nixon, 24 L. T. Rep.
X. S. 700 (where an agent negotiated a
lease with option to renew, and the ten
ancy was afterward continued on different
terms) ; Lumley v. Nicholson, 34 Wkly. Rep.
716 (where an" agent sold part of the prop
erty he was employed to sell, and the pur
chaser afterward bought the residue). How
ever, a provision in a contract to pay com
missions on all sales of defendants' goods
made
" directly " by plaintiff, and a certain
other commission on such other sales as
should be " considered
" by defendants as
the result of plaintiff's original sales, does
not give defendants the right arbitrarily to
determine the question. Ransom r. Wheel
wright, 17 Misc. (X. Y.) 141, 39 N. Y.
Suppl. 342.
Reasonable value of services. — If the agent
is not the procuring cause of the trani-
action, he is not entitled to reasonable com
pensation for his efforts to procure it. Cul-
verwell !>.Birney, 14 Ont. App. 266.
7. Wasmer v. Lean. 32 Nebr. 519, 49 N\ W.
463; Sinclair v. Galland, 8 Daly (X. Y.)
508. And see Sanbert V. Conlev", 10 Ore?.
488.
This rule applies even though the agent had
no personal intercourse with the third per
son. Gemunder v. Hauser, 7 Misc. (X. Y.)
487, 27 X. Y. Suppl. 977 [affirming 6 Misc.
210. 26 N. Y. Suppl. 529]; Wilkinson r.
Alston, 4 Aspin. 191, 44 J. P. 35, 48 L. J.
Q. B. 733, 41 L. T. Rep. X. S. 394. And
see Bayley f>.Chadwick, 39 L. T. Rep. X. S.
429. See, however, Antrobus r.
Wickens,
4 F. & F. 291.
8. See cases cited infra, this note. Se*.
however, White V. Baxter, Cab. & E. 199:
Green v. Mules, 30 L. J. C. P. 343; Culver-
well r. Birnev, 14 Ont. App. 260.
This is so, 'although the agent is not per
sonally present when the transaction is finally
■entered into. Keener v. Harrod, 2 Md. 63.
56 Am. Dec. 706; Morton v. J. L Case
Threshing Mach. Co., (Mo. App. 1903) 74
S. W. 434; Nicholas v. Jones, 23 Xebr. 813.
37 X. W. 679; Odum v. J. t Case Thresh
ing Mach. Co., (Tenn. Ch. App. 1895)
36
S. W. 191 i Green v. Bartlett, 14 C. B. N. a
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tyn) Transactions Negotiated by Principal or Outside Agent.
As a rule the employment of an agent to negotiate a transaction does not preclude
the principal himself from negotiating the transaction.9 Accordingly, unless the
parties otherwise agree,10 the agent is not entitled to compensation where the
principal himself negotiates the transaction without the agent's aid and without
deriving any advantage from the agent's efforts.11 After the agent has commenced
negotiations with a possible customer, however, neither the principal nor the
customer can defeat the right to compensation by breaking off negotiations with
the agent and concluding the transaction without his further aid.12 If an agent
is the procuring cause of the transaction which he is authorized to negotiate, he is
not deprived of the right to compensation by the fact that another agent similarly
employed by the principal intervened in the negotiations.13 If, however, the
intervening agent and not the original agent is the procuring cause of the trans
action, the latter is generally entitled to nothing."
f. As Affected by Agreement Creating Exclusive or Sole Agency. By their
contract of employment agents for the continuous sale of goods are frequently
given the sole or exclusive agency, especially in a certain territory, and persons
employed to sell a particular piece of property are likewise not infrequently made
Bole or exclusive agents for that purpose.15 As a rule these contracts are not so
681, 32 L. J. C. P. 201, 8 L. T. Rep. N. S.
503, 11 Wkly. Rep. 834, 108 E. C. L. 681.
And see Williams v. Leslie, 111 Ind. 70,
12 N. E. 102; Davis t. Huber Mfg. Co.,
119 Iowa 56, 93 N. W. 78; Brodhead V.
Pullman Ventilator Co., 29 Pa. Super. Ct.
19; In rc Beale, 5 Morr. Bankr. Cas. 37.
9. Hungerford v. Hicks, 39 Conn. 259 ; Dar-
row v. Harlow, 21 Wis. 302, 94 Am. Dec. 541.
Sole and exclusive agents see infra, III, B,
2, f.
10. Crane v. McCormick, 92 Cal. 176, 28
Pac. 222 (holding that where defendants au
thorized plaintiff to sell certain real estate
for them at any time within a year, and
agreed for a valuable consideration to pay
a commission if the sale should be effected
in any way during that time, and the land
was sold by defendants within the year,
plaintiff, to recover the commission, need
not show that he had produced or could
produce a purchaser) ; Campbell v. Thomas,
87 Cal. 428, 25 Pac. 54o; Taylor v. Enoch
Morgan's Sons Co., 124 N. Y. 184, 26 N. E.
314 [affirming 48 Hun 483, 1 N. Y. Suppl.
293] ; Petrie r. Machan, 28 Ont. 642. Com
pare YVinslow v. Mayo, 123 N. Y. App. Div.
758, 108 X. Y. Suppl 640.
11. Connecticut.— Hungerford v. Hicks, 39
Conn. 259.
New York.— Winslow V. Mayo, 123 N. Y.
App. Div. 758, 108 N. Y. Suppl. 640.
. Texas. — Burns v. Hill, 2 Tex. App. Civ.
Cas. 8 523, where both principal and agent
tried to sell to the same person, and the
principal himself was eventually successful.
United States.—Sanborn v. V. S., 135 U. S.
271. 10 8. Ct. 812, 34 L. ed. 112.
Canada. — See Wolf v. Tait, 4 Manitoba
59.
See 40 Cent. Dig. tit. " Principal and
Agent," I 202.
12. Colorado.— Howe v. Werner, 7 Colo.
App. 530, 44 Pac. 511.
Georgia.— Gresham v. Connally, 114 Ga.
906, 41 S. E. 42.
Pennsylvania. — Keys v. Johnson, 68 Pa. St.
42.
South Dakota.— Baskerville v. Gaar, etc.,
Co., 14 S. D. 1, 84 N. W. 204.
Canada. — See Bougliton v. Hamilton Provi
dent Soc. 10 Manitoba 683.
See 40 Cent. Dig. tit. " Principal and
Agent," § 202.
13. Livezy v. Miller, 31 Md. 336; Dowling
v. Morrill, 1*65Mass. 491, 43 N. E. 295. And
see Davis v. Huber Mfg. Co., 119 Iowa 56, 93
N. W. 78; Bray v. Chandler, 18 C. B. 718,
4 Wklv. Rep. 5*18, 86 E. C. L. 718; Murray
v. Currie, 7 C. & P. 584, 32 E. C. L. 771;
Kvnaston t. Nicholson, 8 L. T. Rep. N. S. 67 1.
*14. Iowa.— Goin v. Hess, 102 Iowa 140, 71
N. W. 218.
New York.—Halperin v. Callender, 17 Misc.
362, 39 N. Y. Suppl. 1044.
Texas. —Wilson v. Alexander, (1892) 18
S. W. 1057.
England.— Curtis v. Nixon, 24 L. T. Rep.
N. S. 706.
Canada. — See Glines v. Cross, 12 Manitoba
442.
See 40 Cent. Dig. tit. "Principal and
Agent." § 202.
Contract for division of commission. — An
agent appointed to procure a loan within *
time limited employed a subagent to assist
him on an agreement to divide the commis
sion. Upon the expiration of the time limit
the principal refused to proceed in the matter,
but subsequently employed the subagent to
procure the loan. It was held that the agree
ment for division of the commission termi
nated with the primary agency, and the sub-
agent, upon his subsequent success, was enti
tled to the whole commission. Halperin t>.
Callender, 17 Misc. (N.Y.) 362, 39 N. Y.
Suppl. 1044.
15. See for example Garfield e. Peerlea*
Motor Car Co., 189 Mass. 395, 75 N. E. 695
(holding that where a manufacturer's con
tract appointed plaintiff exclusive agent for
the sale of automobiles for a certain vicinity,
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worded as to entitle the agent to compensation when the principal himself, acting
independently of the agent, sells the particular piece of property in question or
sells his goods in the agent's territory;16 but they generally preclude the principal
from appointing other agents to sell the same and thus deprive the exclusive agent
of compensation on account of independent sales made by such others.17
and expressly provided that, if the agent
should receive inquiries from territory other
than his own, he should promptly refer them
to defendant, the agent was entitled to com
missions on a sale made outside of his terri
tory to a resident thereof temporarily resid
ing elsewhere) ; Thompson-Houston Electric
Co. v. Berg, 10 Tex. Civ. App. 200, 30 S. W.
454 (holding that where the contract between
a manufacturer and his agent provides that
the agent shall receive a percentage on all
products to be used in a certain territory, the
fact that a contract for the sale of goods to
be used in such territory is made by the prin
cipal outside of the territory is immaterial).
And see Hutchinson v. Root, 158 X. Y. 081, 52
N. E. 1124 [affirming 2 N. Y. App. Div. 584,
38 X. Y. Suppl. 10]. Compare Stone e. Fox
Mach. Co., 145 Mich. 089, 109 N. W. 059
(where a manufacturer employed an agent
under a contract stipulating that he should
be the sole agent for the manufacturer for
the sale of its product throughout Europe,
and declaring that it was understood that the
manufacturer should do no advertising " in
European papers without including his name
and address [of]
" the agent as its sole
European agent, " the intention being to bring
before the public . . . the fact that " the
agent was " the sole agent for the manufac
turer." and it was held that the contract pro
vided that the manufacturer should not ad
vertise in European papers without including
the name and address of the agent as sole
European agent ; but the manufacturer might
advertise in American papers without doing
so) : Wyckoff v. Bishop, 115 Mich. 414, 73
N. VV. 392 (holding that where one contracts
with a firm to sell typewriter machines in
certain territory, in which no sale is to be
made without his receiving a benefit, he ean-
not claim a commission on a machine sold
and delivered by the firm to a party residing
outside, but having a branch office within,
said territory, even though the machine .is
shipped to and used in the branch office) ;
Hubbard v. New York, etc., Inv. Co., 119 U. S.
096, 7 S. Ct. 353, 30 L. ed. 548 (where it was
held that certain business done by the prin
cipal did not originate in the agent's district,
so as to entitle him to compensation).
An exclusive agency is not to be implied
from an unnatural construction of the terms
of the contract. Indiana Road Mach. Co. v.
Lebanon Carriage, etc.. Co,, 78 S. VV. 861, 25
Ky. L. Rep. 1763. Thus an agreement to
appoint a firm as agent " for receiving, keep
ing, and selling in their behalf " the first
parties harvesting machinery and parts and
binding twine " on commission, for the fol
lowing territory, J. County, for the entire
season of 1891," with a power of revocation
Te6erved* does not confer an exclusive selling
agency. Deering v. Beatty, 107 Iowa 701. 77
N. W. 325. And the fact that plaintiff for
three years preceding a written contract of
employment as salesman had solicited orders
for defendant in a certain territory would
not entitle him to an exclusive privilege to
sell in such territory when it was not given
by the contract. Wiley t\ California Hosiery
Co., (Cal. 1893) 32 Pac. 522.
16. Golden Gate Packing Co. v. Farmers'
Union, 55 Cal. 600; Gilbert v. Coons, 37 111.
App. 448; Dole v. Sherwood, 41 Minn. 535, 43
N. VV. 569, 16 Am. St. Rep. 731. 5 L. R. A.
720. And see McCay Engineering Co. r.
Crocker-Wheeler Electric Co., 100 Md. 530, GO
Atl. 443.
The contract may, however, be so framed
as to entitle the agent to compensation on
sales made by the principal himself. Keenc
v. Frick Co., (Iowa 1903) 93 N. VV. 582;
Taylor Co. v. Bannerman, 120 Wis. 189, 97
N. VV. 918; Snelgrove v. Ellringham Colliery
Co., 45 J. P. 408. And see La Favorite Rub
ber Mfg. Co. v. H. Channon Co., 113 111.
App. 491; McCav Engineering Co. v. Crocker-
Wheeler Electric"Co., 100 Md. 530, 60 Atl. 443.
So if the general agent of the principal, com
ing within the exclusive territory of the local
agent, there makes a sale with his consent,
agreeing to pay him a fixed sum less than
his commissions would have been, the local
agent may recover this sum from the prin
cipal, it appearing that the general agent had
authority to make such special agreement
Taylor Mfg. Co. v. Key, 86 Ala. 212, 5 So.
303.
If the agent is the procuring cause of the
sale, however, he is entitled to compensation.
Baskerville v. Gaar, etc., Co., 14 S. D. 1, 84
N. W. 204. And see Gilbert v. Coons, 37 111.
App. 448; Dole p. Sherwood, 41 Minn. 53-5,
43 N. VV. 509, 16 Am. St. Rep. 731. 5 L. R. A.
720. See also supra, ITT, B, 2. e, (vi).
17. Perkins Electric Lamp Co. t. Hood. 44
111. App. 449; Snelgrove v. Ellringham Col
liery Co., 45 J. P. 408. And see Dole r.
Sherwood, 41 Minn. 535, 43 N. W. 569, i6
Am, St. Rep. 731, 5 L. R. A. 720.
Conditions of recovery.— An agent who has
an exclusive contract for the sale of ma
chinery in a given territory cannot recover
his commission from his principal for a sate,
made by another in such territory till he has
shown that he himself would have made the
sale, or that he performed, in connection
therewith, the requirements imposed upon him
by the contract. Roberts v. Minneapolis
Threshing Mach. Co., 8 S. D. 579. 67 X. W.
607, 59 Am. St. Rep. 777. And he must also
show that the new agent has actually sold
machines within his territory. Brush-Swan
Electric Light Co. v. Brush Electric Co., 49
Fed. 5.
Other agents authorized by contract; notice
of appointment.—A contract binding an agent
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gr. Persons Liable For Compensation — (i) In General. In the absence
of an agreement to the contrary,18 the person who employs an agent is the person
liable for his compensation.18
(u) Liability to S ubagent. If it is within the scope of the real or apparent
authority of an agent to employ a subagent to act for the principal in reference to
the subject-matter of the agency, the principal is generally liable to the subagent
for his compensation; 20 but in the absence of such authority the principal is
to canvass certain territory for the sale of
the principal's machines, and stipulating that
if he fails to canvass the territory or to con
duct the business in a satisfactory manner,
the principal may terminate the agency, or
place oilier canvassers in the territory and
deprive the agent of commissions on sale
made by other canvassers, does not authorize
the principal to employ other canvassers in
the agent's territory and deprive him of the
commissions on sales made by them without
first giving the agent notice of an intention
to employ other canvassers. Hilliker v. Al
len, 128 Iowa 607, 105 N. W. 120.
18. Browne v. Gault, 19 Quebec Super. Ct.
523.
An agreement by vendor and purchaser that
the latter shall pay the commissions agreed
upon between the vendor and plaintiff for the
services of the latter in negotiating the sale
does not relieve the vendor of liability to
plaintiff, in the absence of an agreement on
plaintiff's part to release the vendor. Bur
nett v. Casteel, (Tex. Civ. App. 1896) 30
S. W. 782.
19. Stone v. Fox Mach. Co., 145 Mich. 689,
100 N. W. 659 (where a manufacturer em
ployed an agent to sell his product and sub
sequently a corporation to carry on the busi
ness was formed, and it continued dealing
with the agent, and the transactions between
the manufacturer and the agent were settled
at the time the relations between the cor
poration and the agent began, and it was
held that the agent had no claim against
the manufacturer) ; Sinclair v. Galland. 8
Daly (N. Y.) 508; Burnett v. Casteel, (Tex.
Civ. App. 1896) 36 S. W. 782; Gunn v.
Showell's Brewery Co., 18 T. L. R. 659, 50
Wkly. Rep. 659 [affirmed in 17 T. L. R. 563]
( where defendant brewery desired to acquire
some public-houses in a particular district,
and agreed to pay plaintiff a commission on
all licensed property it might purchase
through his introduction, and subsequently
defendant abandoned that idea, and instead
promoted a new company, which ultimately
acquired certain licensed property originally
brought to the notice of defendants by plain
tiff, and it was held that, as the new com
pany was merely ancillary to the old, the
commission was payable by defendant). And
see Blassingame v. Keating Implement, etc.,
Co., (Tex. Civ. App. 1903) 74 S. W. 344.
See also supra, III, B, 2, a, (I), (A).
Liability as between principal and adverse
party. —The seller's agent cannot recover com
missions from the buyer. Lorimer v. Boy lan,
98 Mich. 18, 56 N. W. 1043; Browne v. Gault,
19 Quebec Super. Ct. 523, holding that an
agent acting for and representing the vendor
of real estate is not entitled, in the absence
of an agreement to that effect, to recover
from the purchaser a commission on the value
of a property belonging to the latter, which
was accepted by and transferred to the vendor
in part payment of the price. Nor can the
buyer's agent recover a commission from the
seller. Lorimer v. Boylan, supra ; Harnickell
V. Parrot Silver, etc., Co., 117 N. Y. 644,
22 N. E. 1079 ; Yates v. Killman, ( Tenn. Ch.
App. 1900) 57 S. W. 221. So the agent of a
money lender cannot charge a borrower com
missions, unless employed by him to pro
cure the loan. Cranston v. Nields, 5 Harr.
(Del.) 372. And a person appointed by a
number of subscribers for stock in a proposed
joint stock company, to receive and remit
their subscriptions to the head office of the
company, is not the agent of the latter, and
has no" claim against the company for his
services. Quebec, etc., Steam Nav. Co. v.
Cunard, 2 N. Brunsw. 90. See also supra,
III, B, 2, d, (III). Where, however, a debtor,
by a compromise with his creditors, gives •
one of them claims to collect and with 'the
proceeds pay his debts, the creditor thus
chosen is the joint mandatary of both par
ties, but the debtor is liable for a commis
sion to the agent. Clamagaran ». Sacerdotte,
8 Mart. N. S. (La.) 533. And see Cash v.
Kennion, 11 Ves. Jr. 314, 32 Eng. Reprint
1109.
20. Georgia.— Cotton States L. Ins. Co. v.
Mallard, 57 Ga. 64.
Joua. — See Barnes v. Hogate, 103 Iowa
743, 72 X. W. 688.
Louisiana. — Hornbeck r. Gilmer, 110 Ln.
500, 34 So. 651. See, however, Brown, etc.,
Co. v. Haigh, 113 La. 563, .37 So. 478.
Xebraska.— Furnas t\ Frankman, 6 Neb.-.
429.
Texas. — Eastland v. Maney, 36 Tex. Civ.
Apn. 147, 81 S. W. 574.
See 40 Cent. Dig. tit. "Principal and
Agent," § 215.
A private agreement between principal and
agent by which the latter is to pay the sub-
agent does not preclude the subagent from
recovering from the principal, if the agree
ment was not brought to his notice. Furnas
v. Frankman, 6 Nebr. 429. Secret or private
instructions in general see supra, II, A, 2, b.
If an agent employs a subagent in his own
behalf and not as agent, the principal is not
liable to the subagent. Dale v. Hepburn, 11
Misc. (N. Y.) 286, 32 N. Y. Suppl. 259 [af
firmed in 154 N. Y. 763, 49 N. E. 1095];
Houston Countv Oil Mill, etc., Co. p. Bibby,
43 Tex. Civ. App. 100, 95 S. W. 562.
Amount of subagent's compensation see in.
fra, III, B, 2, h, (I).
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ordinarily not liable to the subagent.21 If an agent in employing a subagent acts
for himself and not for his principal, he is liable to the subagent for compensation; 22
and the same is true where the agent has no authority to employ a subagent,23 and
where, although he has such authority, he fails to disclose his principal.24 If, on
the other hand, an agent in employing a subagent acts for a disclosed principal
and within the scope of his authority, he is not liable to the subagent ; 25 and much
less is he liable where he does not in fact employ the subagent or agree to com
pensate him.26 Agents acting for a common principal may agree to share the
Payment to agent as payment to subagent
see infra. III, B, 2, i, (I).
Validity of agreement between principal
and subagent for extra compensation sec su
pra, III, 13, 2, A, (iv).
21. Illinois.— Fudge v. Seckner Contract
ing Co., 80 111. App. 35.
Kansas.— Hanback c. Corrigan, 7 Kan.
App. 479, 54 Pac. 129.
Kentucky.— Burger V. Allen, 71 S. VV. 641,
24 Ky. L. Rep. 1418.
Missouri. —Atlee v. Fink, 75 Mo. 100, 43
Am. Rep. 385.
Sew York.— Rice v. Poost. 78 Hun 547, 29
N. Y. Suppl. 553. And see Dale V. Hepburn,
11 Misc. 28(5, 32 N. Y. Suppl. 269 [affirmed
in 154 N. Y. 763, 49 N. E. 1095].
Pennsylvania. — Dc Baril V. Campoy, 17
Phila. 383.
Texas. — Williams V. Moore, 24 Tex. Civ.
App. 402. 58 S. W. 953.
United Slates.— Union Casualty, etc., Co.
v. Grav, 114 Fed. 422, 52 C. C. A. 224; Jen
kins v. Funk, 33 Fed. 915.
England.— Schmaling v. Thomlinson, 1
Marsh. 500, 6 Taunt. 147, 1 E. C. L. 549.
See 40 Cent. Dig. tit. " Principal and
Agent," § 215.
An agent to sell has no authority to agree
in behalf of his principal to pay a third
person a commission on sales made by the
latter. Atlee v. Fink, 75 Mo. 100, 43 Am.
Rep. 385; Rice v. Post, 78 Hun (N. Y.)
547, 29 N. Y. Suppl. 553; De Baril v. Cam
poy, 17 Phila. (Pa.) 383; Jenkins C. Funk,
33 Fed. 915.
By recognizing the subagent and accepting
the benefit of his services, the principal does
not necessarily become bound to pay his
compensation. Hanback v. Corrigan, 7 Kan.
App. 479, 54 Pac. 129; Homan v. Brooklyn
L. Ins. Co., 7 Mo. App. 22; Carroll v. Tucker,
2 Misc. (N\ Y.) 397, 21 N. Y. Suppl. 952;
Williams v. Moore, 24 Tex. Civ. App. 402,
58 S. W. 953. And see Brown V. Scott, 91
Wis. 674, 65 N. W. 499. See, however, Horn-
beck v. Gilmer, 110 La. 500, 34 So. 651;
Clark v. Lillie, 39 Vt. 405; Mason v. Clifton,
3 F. & F. 899.
22. Ioica— Triplett v. Jackson, 130 Iowa
408. 106 X. W. 954.
Minnesota.— Scovell v. T'pham, 55 Minn.
207. 56 X. W. 812. so holding, although the
agent himself receives nothing from the prin-
ci pal.
Xe it York.— Dale v. Hepburn, 11 Misc.
2R6. 32 N. Y. Suppl. 269 [affirmed in 154
N. Y. 763, 49 N. E. 1095]. And see Camp
bell v. Porter, 46 N. Y. App. Div. 628, 61
N. Y. Suppl. 712.
Texas. — Houston County Oil Mill, etc.. Co.
v. Bibby, 43 Tex. Civ. App. 100, 95 S. W.
562.
Wisconsin.— Russell v. Andrae, 79 Wis.
108, 48 N. W. 117, where it appeared that
an agent to sell lands emploj'ed a subagent,
and they gave an option thereon, which the
holder surrendered before its expiration; that
the subagent secured another customer, who
desired an option, and, on reporting the fact
to the agent, stated that he had forgotten hi*
name; that thereupon the subagent's name
was substituted in the surrendered option
for that of the original option holder in the
first two places where it occurred, but by in
advertence was not substituted in two other
places; that the agent then gave him the
instrument, saying that, it would do until
they could procure an extension of the op
tion from the owner; that both understood
that it was only for use with the customer:
and that the subagent made no use of it, and
afterward the customer purchased directly
from the owner, whereupon the latter pail
the agent the agreed commission; and it
was held that the taking of the option by
the subagent did not change his position
from that of an agent to sell to that of an
intending purchaser, and he was not estoppe l
thereby from claiming his share of the com
mission.
See 40 Cent. Dig. tit. "Principal and
Agent," § 215.
And see Wvman v. Snyder, 112 111. 99, 1
N. E. 469.
23. Hanback v. Corrigan, 7 Kan. App. 479,
54 Pac. 129. And see Campbell v. Porter,
46 N. Y. App. Div. 628, 61 N. Y. Suppl.
712.
24. Keener v. Harrod, 2 Md. 63, 56 Am.
Dec. 706.
Liability of agent generally where principal
is undisclosed see infra, III, C, 1, b, (n).
25. Cotton States L. Ins. Co. v. Mallard. 57
Ga. 64; Hoyt r. Hoyt, 73 N. H. 549. 64 At!.
18, where plaintiff applied to a motor com
pany for an agency to sell automobiles, and
was referred to defendant, who was then the
motor company's agent in the locality in
question; and plaintiff was informed by de
fendant that he would have to purchase or
sell a machine in order to be appointed an
agent, together with the time and terms on
which Buch sales might be made, and it was
held that defendant acted as agent of the
motor company, and not for himself, and
hence was not liable to plaintiff for com
missions on sales made.
26. Hubbard v. New York, etc., Inv. Co.. 14
Fed. 675.
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commission to become due, in which event whichever one receives the commission
is liable to the other for his share."
h. Nature and Amount of Compensation 28— (i) In General. The nature
and the amount of an agent's compensation are generally determined by
the contract of agency.28 The compensation quite commonly takes the form of a
commission to be computed on the amount of business clone — sales or purchases
effected, loans made or procured, moneys collected or disbursed, etc.30 Less fre
quently compensation takes the form of a share in the profits of the business done
27. Loan V. Gillmor, 105 Pa. St. 043, 30
Atl. 989.
Validity of agreements by agents of adverse
parties for division of commission see supra,
III. B, 2, d, (ni).
28. Amount of compensation as affected by
termination of agency before fall performance
see supra. III. B, 2. b.
Express and implied contracts for compen
sation see supra, III, B, 2, a, (II), (B).
20. See cases cited infra, note 30 et seq.
30. See eases cited infra, this note. 1
Commission is an allowance to one who
manages the affairs of others for his services
therein, and is usually ascertained by a per
centage on the value of the property sold, or
amount of business done. It is not limited
to a compensation or percentage on the re
ceipt, payment, or transmission of money
or its equivalent. Stevenson v. Maxwell, 2
Sandf. Ch. (N. Y.) 273 [reversed on other
grounds in 2 N. Y. 408].
Implied acceptance by agent of principal's
terms. — Where the principal offers the agent
a specified commission if he will perform a
certain service, and the agent proceeds to
perform, lie thereby accepts the offer, al
though, before commencing performance, he
rejected it in terms. Moore v. Maxwell. 2
C. & K. 654, 61 E. C. L. 554.
Construction of contract as to amount of
commission see Northwestern Imp. Co. v.
Rowell, 52 Minn. 326, 54 N. W. 186 (where
plaintiff corporation agreed to act as agent
for defendant, selling goods and making set
tlements with purchasers, and for these serv
ices it was to receive ten per cent of the net
amount of settlements, one third to be paid
on gross amount of sales on acceptance of
orders, one third on shipment of goods, and
balance on the making of settlements j and it
was held that, on termination of the agency
by mutual consent, plaintiff was entitled to
ten per cent on all settlements previously
made, six and two-thirds per cent on the
goods shipped, and not settled for, and three
and one-third per cent on orders accepted,
and not yet filled) ; BufBngton v. Brand Stove
Co., 86 Mo. App. 160; Ashley v. Wrought-
Iron Bridge Co., 54 Hun (N. Y.) 634 7
N. Y. Suppl. 361; Dotv v. Case, etc., Thresher
Co., 50 Hun (N. Y.) 595, 3 N. Y. Suppl. 510
(where after expiration of a written con
tract by which plaintiff sold machines for
defendant, plaintiff was orally employed to
sell machines under an agreement that plain
tiff should have " the commissions," but noth
ing was said as to their amount, and it was
held that, defendant having accepted an order
for a machine procured by plaintiff under this
agreement, plaintiff's commission should be
the same per cent as that provided for in
the written contract) ; Ransom v. Wheel
wright, 17 iliac. (N. Y.) 141, 39 N. Y. Suppl.
342; Brown e. McCaul, 6 S. D. 16, 00 N. W.
151; Dyer r. Winston, 33 Tex. Civ. App.
412, 77 8. W. 227 (holding that where a con
tract describing a tract of land which plain
tiff therein agreed to purchase from defendant
for other parties stipulated that when the
sale was completed defendant was to pay
plaintiff five hundred and thirty dollars, it
evidenced an agreement to pay the amount
named as a commission to plaintiff) ; Biggs p.
Gordon, 8 C. B. N. S. 638, 08 E. C. L. 038.
Commission on value of land sold; deduc
tion of encumbrances. — It has been held that
in the absence of an agreement to the con
trary a commission for selling land will be
estimated on the whole value of the land
without regard to encumbrances. Culverwell
v. Birney, 11 Ont. 265.
Computation of commission for sale on
part credit. — An agent is usually entitled to
commission upon the whole amount of the
purchase-money whether paid in cash or se
cured by mortgage; but where the owner
himself conducts a part of the negotiations,
a verdict calculated upon the cash payment
will not be disturbed. Wolf v. Tait, 4 Mani
toba 59.
Computation of commission for sale where
property is accepted in payment.— Where an
agent effects a sale of his principal's land as
for a specified sum in cash, but the princi
pal accepts property in payment, the agent
is entitled to a commission based on the
real price, not a fictitious price or a price so
regarded by the parties to the exchange.
But if the parties to the exchange, or the
principal and his agent, judge the property
taken in payment to be worth the price
named, that price is not fictitious, even
though in fact the propertv is of less value.
Wakefield r. Merrick, 38 Vt. 82.
Partial commission where principal or out
side agent intervenes.— It has been held that
an agent who finds a purchaser for his prin
cipal's land is not entitled to the full com
mission, where an outside agent intervenes
and closes the sale. Murrav v. Curry, 7
C. & P. 584, 32 E. C. L. 771; Glines v. Cross,
12 Manitoba 442. In any event an arrange
ment by which two agents have authority to
sell the same land, and one is to receive one
per cent commission in case of a sale by the
other, cannot be construed as giving the other
the right to sue for two per cent commission
on finding a customer who was wrongfully
rejected bv the principal. Lorlmer r. Bovlan,
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by the agent,31 or a share in the land acquired by him for the principal." Sales
agents are sometimes allowed to retain all that they can obtain for the property
held that an agent who procures a purchaser
but who fails to obtain a binding contract
from him is not entitled to full commissions,
although the principal and the purchaser sub
sequently carry out the purchase. Bough ton
•p.Hamilton Provident Soc, 10 Manitoba 683.
But a verdict for less than the full commis
sion has been sustained where the principal
conducted part of the negotiations. Wolf V.
Tait, 4 Manitoba 59.
Proportionate commission.—Where an agent
is employed to procure the loan of a specified
sum for a certain commission, and a less sum
is loaned, he is not entitled to a lesser com
mission in proportion, unless it appears that
his services were reasonably worth the lesser
commission. Diltz v. Spahr, (Ind. App.
1896) 42 N. E. 823. And the same rule ap
plies where an agent is employed to Bell
land for a specified price for a certain com
mission, and the land is sold for a less price.
Blackwell v. Adams, 28 Mo. App. 61.
Commissions on collections.— A bank hold
ing a judgment agreed to pay plaintiff one
half of anything she could collect thereon,
and after suit brought and attachments levied
the bank caused the same to be dismissed,
and settled with the judgment debtor for an
amount much less than the face of the judg
ment. In a suit to recover plaintiffs pro
portion of the amount due on such judgment
there was no testimony tending to show that
the debtor owned any particular property or
credits which would be covered by the at
tachment liens except the mere opinion of
plaintiff's father that the debtor had in
herited from his father's estate more than
sufficient to pay the judgment. It was held
that plaintiff was only entitled to recover
one-half of the amount for which the claim
was settled by the bank. Sowles v. Platts-
burg First Nat. Bank, 130 Fed. 1009. So,
under an agreement for collecting a claim,
which, after describing the claim, stated that
the " collection charges upon above will be
25 per cent.," the collector is not entitled to
the stipulated percentage on the face of the
claim, but only on the sum actually collected.
Shead v. Hininan, 122 Cal. 70, 54 Pac. 388.
A real estate agent, employed to collect the
rents on a lease taken in his name for the
owners, but not negotiated by him, is not
entitled to a commission for the whole life
of the lease, but only to commissions for col
lecting the rent while employed for that pur
pose by the owners. Lucas v. Jackson, 140
Pa. St. 122, 21 Atl. 310.
Commissions on disbursements.—Where one
takes charge of a farm under a contract
which provides that he " is to receive 5 per
cent, of the money used or collected," the
contract will be construed as allowing him
ft>e per cent of all disbursements made in
accordance with the terms of the contract,
as well as five per cent of all moneys col
lected. Whitmore r. Kelson, (Tex. Civ. App.
1885) 29 S. W. 521.
Commissions on gross sales are frequently
provided for by the contract of agency. Se«
Graver's Appeal, I Lane. L. Rev. (Pa.) 227.
Where a contract provides for the payment
as royalties to sellers of a certain article
of " a sum equal to 20 per cent, of the
amount of the gross sales made by them,"
the amount to be allowed is twenty per cent
of the actual gross sales after deducting dis
counts allowed to customers. Seven Suther
land Sister3 v. Mclnnerney, 24 Misc. (JT. Y.)
720, 53 N. Y. Suppl. 771. Under a contract
for commissions to be paid a general man
ager of sales of a bicycle department, which
provides that the commissions should be com
puted on the gross sales, after deducting
" all
wheels returned or taken back, either in ex
change for new wheels or for any other rea
son," it was held that the words " wheels
returned or taken back " referred to wheels
which had once belonged to the employer and
had been sold by it, and were returned to
or taken back by the employer; and that
those words do not authorize any deduction
from the gross sales for wheels made by
others, which never before belonged to the
employer, but are by the general manager,
by consent of his employer, taken as part
payment for new machines sold. Wheelock
v. Fisher, 93 111. App. 491.
Commissions on net income see Grinton r.
Strong, 148 111. 587. 36 N. E. 559.
31. See for example Marks p. Davis, 72
Mo. App. 557 (holding that where a portion
of a salesman's compensation depended on
the profits on his sales, slips made out
monthly by an employee of the firm in ac
cordance with a custom of the firm, and sent
to the salesman, purporting to show the
profits on his sales, were binding on the
firm) ; Paine v. Howells, 90 N. Y. 660 (hold
ing that under a contract by which a sales
man is to receive for his services a sharp
of the " net profits " of the business, the in
terest on capital invested by the principal
in the business is not an expense to be de
ducted in ascertaining the net profits) ;
Bergen «. Hitchings, 22 N. Y. App. Div. 39-5,
48 N. Y. Suppl. 96 (where plaintiffs, whole
sale grocers, employed defendant as traveling
salesman, and agreed to pay him one third
of the profits of his sales, and it was heAd
that, in computing profits, defendant was en
titled to share the benefit of any discounts
obtained by plaintiffs on cash purchases) ;
ITeidenheimer v. Walthew, 2 Tex. Civ. App-
501, 21 S. W. 981 (where defendant employed
plaintiff to charter a ship for him, agreeing
to pa}r him therefor one fourth of the profits
of the voyage, and defendant associated a
third person with him in the enterprise of
loading the vessel, and divided the profits
with him, and it was held that this arrange
ment did not prevent plaintiff from recover
ing from defendant one fourth of the eatire
profits) .
32. See cases cited infra, this note.
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*'n excess of a fixed price; 33 and purchasing agents are sometimes allowed to retain
the difference between a specified sum and a less sum for which they may be able
to buy the property.34 Compensation is sometimes fixed at a sum certain, in
which event the agent, on performance of his undertaking, is entitled to that
amount,35 although it is more than his services are reasonably worth; 38 and he is
entitled to no more, although his services were worth more.37 In the absence of
any stipulation in the contract fixing the amount of compensation or a method for
determining it
,
the law allows the agent a reasonable compensation; 38 and in
determining this the courts will generally give controlling effect to such custom or
usage as may prevail in the trade or profession to which the particular agent
Rights of locator of public lands. — A locator
is not entitled to a "locative interest" in
the land located, as compensation for his serv
ices, unless he shows a contract to that
effect with the owner of the certificate
Svpert r. McCowen, 28 Tex. 6*35; Branch v.
Jones, 2 Tex. Civ. App. 550, 22 S. W. 245.
To give a lien on lands to the locator, there
must be a contract with the owner or his
agent. The locator is not entitled to a part
of the land by custom for his services. Steele
v. Payne, 2 A. K. Marsh. (Ky.) 187. A
contract between the owner of a land certifi
cate and a locator for the location of the
land, the latter to have a portion thereof
when titled, is a contract for its joint acquisi
tion, and the owner of the certificate holds
the title in trust for the locator to the extent
of the interest of the latter. Doss v.
Slaughter, 53 Tex. 235. Where the owner of
a right to locate public land executed a power
of attorney, authorizing the grantee therein
named to make such location, and to receive
for his services one third of the land thus
located, such grantee becomes the equitable
owner of an undivided one third of the land,
wherever located, and in such cases the at
torney in fact occupies the position of the
vendee in a land contract after full payment
of the contract price, and can maintain par
tition or compel specific performance. Stieler
c Hooper, 66 Tex. 353, 1 S. W. 317. If the
certificate be located on separate tracts of
land, the interest of the locator attaches to
each; if but a portion of tire certificate is
located and titled, the locator prima facie
is entitled to a pro rata interest in such
portion. Doss v. Slaughter, supra. Where a
locator of land contracted to receive in pay
ment one third, the second choice of a di
vision into three parts, the division should
be made into an equal number of acres, re
gardless of its value. Withers v. Thompson,
4 T. B. Mon. (Ky.) 323.
However, a contract that if land is sold
at a specified price, the owner will allow
to his agent in the purchase and sale of the
lands a certain portion of the net profits, is
only a personal contract, and gives the agent
no interest in the land. Le Movne v. Quimby,
70 111. 399. So where A contracted with B
that with A's money B should purchase and
sell lands in the name of A, and for his
services should have half the profits, B had
no title to or interest in the land, but only
an interest in the profits. Porter v. Ewine,
24 111. 617.
33. Rosenfield v. Fortier, 04 Mich. 29, 53
N. W. 930, holding, however, that where a
dealer in tobacco furnished plaintiff, his
salesman, a list of prices for which sales
were to be made, agreeing to pay plaintiff a
certain commission and " whatever above
these prices
" he could get, the fact that
plaintiff was afterward allowed to make sales
for less than the list price did not entitle
him to claim all he received in excess of such
reduced price. See supra, III, B, 2, e, (iv).
Where, however, a principal agreed to pay
his agent a certain commission on the amount
for which land was sold, if the agent fur
nished a buyer at not less than a certain
price, and the agent furnished a purchaser
at more than that price, the agent was not
entitled to any surplus above the fixed price.
Blanchard v. Jones, 101 Ind. 542.
34. Smythe v. O'Brien, 198 Pa. St. 223, 47
Atl. 1102, holding that plaintiff having au
thorized defendant to negotiate for and pur
chase certain stock for him for certain land
and eight thousand dollars in cash, they to
have as compensation any amount they could
save out of the eight thousand dollars, and
such agreement being without deception or
misrepresentation, they, having obtained the
stock for the land only, are entitled to re
tain the eight thousand dollars, although
that is much more than their services were
worth.
35. Wells v. Parrott, 43 111.App. 656.
36. Adam v. Oteri, 36 La. Ann. 386.
37. Carruthers t>.Diefendorf, 66 N. Y. App.
Div. 31, 72 N. Y. Suppl. 941 [affirmed in 174
N. Y. 549, 67 N. E. 1081], so holding, al
though he based his fixed charge on the mis
taken supposition that he would be allowed
to make an individual profit In carrying out
the agency.
38. Triplett v. Jackson, 130 Iowa 408, 106
N. W. 954; Erben v. Lorillard, 2 Keyes
(N. Y.) 567.
What constitutes reasonable compensation
see Cone v. Newkirk, 24 111. 508 (where A,
acting as agent of B with the understanding
that he was to be reasonably compensated
for his services, procured a contract for the
Bale of certain lands from the owner, and
assigned it to B, the assignment expressing
a certain consideration, and it was held that
such consideration must be taken as fixing
the amount of his compensation in the ab
sence of evidence to the contrarv) ; Cowgill
r. Pickerel], 98 Iowa 465, 67 N. W. 384
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belongs.3' The principal sometimes guarantees that the agent's contemplated
commissions shall amount to a minimum sum in a given period; 40 but an agreement
by the principal to advance to the agent, at regular intervals during the term of
service, certain sums on account of commissions to be earned does not constitute
such a guaranty.41 It has been held that a subagent appointed for the principal
by his general agent is not bound by secret limitations on the power of the latter
to fix the salaries of subagents; 42 but that where an agent employs a subagent in
his own behalf, the amount of the subagent's compensation cannot, as between
him and the principal, exceed the amount fixed in the contract existing between the
principal and the agent.43 It has been held that interest on the amount of the
agent's claim may be allowed in a proper case.44
(n) Deductions and Forfeitures." By the terms of the contract of
in the cultivation and lease of a farm for a
number of years, and the sale thereof, two
hundred dollars was not excessive compensa
tion) ; Parrish v. Bradley, 73 Mich. G10, 41
N. W. 818 (where it appeared, in an action
for services in going to L, and looking after
defendant's business there, that defendant
had informed plaintiff that he was going to
L himself in a few days, but nothing was
Baid as to the precise time when plaintiff
should go to L, and he had no instructions
as to his manner of procedure, and it was
held that, while ho might recover for a few
days spent at L, he was not justified in re
maining there thirty days, waiting for de
fendant, and could not recover therefor) ;
McClellan v. Duncombe, 52 N. Y. App. Div.
180, 65 N. Y. Suppl. 19 (holding that where
plaintiff had acted as defendant's agent in
renting property valued at one hundred and
eighty thousand dollars, and had previously
made memorandum relating to the same, it
was error to allow plaintiff one per cent as
compensation for valuing the property after
having been discharged, since the appraise
ment was made from information acquired
while acting as defendant's agent for the
renting of the property) ; West New Jersey
Soc. t'. Morris, C Fed* Cas. No. 3,0(i5, Pet.
C. G. 59 (holding that an agent for the sale
and management of the estates of absent pro
prietors was entitled to ten per cent on all
collections made by him and remitted, and
to a per diem allowance for the days spent
by him in the management of the estates) ;
Ex p. Jones, 1 Rose 29, 17 Yes. Jr. 332, 34
Eng. Reprint 128.
39. See cases cited infra, this note.
Compensation for selling land.— If no rate
of compensation is fixed by the contract of
employment, an agent who effects a sale of
land for his principal may be awarded the
commissions customarily paid for that service
to real estate brokers, although he is not
such. Stewart v. Soubral, 119 La. 211, 43
So. 1009; Ruckman v. Bergholz, 38 N. J. L.
531. And see Murray v. Curry, 7 C. & P.
584, 32 E. C. L. 771. However, he is not en
titled to that amount if his services are not
reasonably worth it; and if his services are
worth more than the customary commissions
he is entitled to more. Erben v. Lorillard,
2 Keyes (N. Y.) 567. See, however, Stewart
v. Soubral, supra. And commissions, al
though a proper basis of compensation for
brokers and agents of that character, do not
furnish a correct measure of damages for a
case where a person not engaged in that kind
of business has merely introduced the seller
to the purchaser, although the seller prom
ised to pay for finding a customer for the
estate, Lyon v. Valentine, 33 Barb. (N. Y.j
271.
40. Jones v. Dunn, 3 Watts & S. (Pa.)
109, where plaintiffs proposed to defendant
to act as their agent at Canton for a. term
of years, engaging to make consignments to
an amount that would insure his commissions
to amount to twenty-five thousand dollars
per annum, at least ; and subsequently they
bound themselves to the fulfilment of it by
the payment of the above sum annually, al
though from unforeseen events they shoulJ
not ship the amount that would produce that
sum; and one of the stipulations also wj<
that defendant's commissions should be in
vested in return cargoes, as his separate
property, at Canton; and defendant agreed
to the proposal for a. term of two years ; and
in the first year the commissions did not
equal twenty-five thousand dollars, and the
next year they considerably exceeded it, 30
that together they exceeded fifty thousand
dollars; and it was held that the commissions
were to be charged separately for each year,
and that defendant was entitled to have his
commissions the first year made up to
twenty-five thousand dollars, and to retain
all he received the second year. Compare
Callaway v. Boroughs, (Tex. 1892) 19 S. W.
011.
41. Menage v. Rosenthal, 187 Mass. 470,
73 ST. E. 537; Wilcox r. Baer, 85 Mo. App.
587 ; Souler v. McDowell Garment Mnch. Co.,
38 Misc. (X. Y,) 786, 78 N. Y. Suppl. 836.
The rule seems to be otherwise in soma
lines of trade. Christopher v. Heehbeimer,
127 Mich. 451, 86 N. W. 959.
42. Cotton States L. Ins. Co. v. Mallard. 57
Ga. 64.
43. Brown v. Haigh, 113 La. 563, 37 So.
478.
44. Ridley v. Sexton, 18 Grant Ch. (U. C.)
580 [affirmed in 19 Grant Ch. (U. C.) 14C].
Necessity of written demand. — Interest will
not be allowed upon a commission until
after a demand in writing. McKenzie r.
Champion. 4 Manitoba 15$.
45. Deductions and forfeitures on account
of fraud or misconduct see supra, III, B, 2, <i
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agency or otherwise, the amount otherwise due an agent may be subject to for
feiture or deduction for various reasons independent of his fraud or misconduct,49
as for instance where the principal has incurred losses on account of the default of
the customers procured by the agent,1' or where the principal has made money
46. Illinois.— McEwen v: Kerfoot, 37 111.
530, where an agent sold land, which sale
his principal repudiated, and the agent there
after gave a contract of sale to the pur
chaser, and it was held that, although the
agent was entitled to his commissions, the
principal could recoup any expense in re
moving from his title the cloud put thereon
by the improper act of the agent. See,
however, Wheelock v. Fisher, 93 111. App.
491, holding, under a contract for com
missions to be paid the general manager of
a bicycle department, which provided that
the commissions should be computed on the
gross sales after deducting " all wheels re
turned or taken back, either in exchange for
new wheels or for any other reason," that
when wheels, either returned and taken back
or exchanged, were sold again, the general
manager was entitled to commissions on
said sales, although the contract also pro
vided that the general manager should bear
half the losses and have half the profits on
ail sales of wheels, either returned or taken
in exchange.
Kentucky. — Huber Mfg. Co. v. Watson, 42
S. W. 110, 19 Ky. L. Rep. 864, holding that
where a contract for the payment of com
missions to a selling agent provides that no
commission is to be allowed or paid " on
sale of goods where foreclosure proceedings
at any time might become necessary," the
agent is not entitled to commissions on the
proceeds of a foreclosure sale, but only on
payments made before the foreclosure pro
ceedings took place.
Montana.— McCormick t>. Johnson, 31
Mont. 260, 78 Pac. 500, where the agent
failed to pay a debt due the principal from
another as he agreed to do in consideration
of obtaining the agency.
Tieto York.— Field v. Banker, 9 Bosw. 467,
holding that while the fact that an agent
employed to purchase goods and ship them
accepted a bill of lading for the goods ex
empting the carriers from their common-law
liability, and failed to procure insurance,
did not forfeit their right to commissions,
where the goods were not wholly lost, the
principal had a remedy for injury to the
goods by way of recoupment or counter-claim
to an action by the agent for his commis
sions.
England.— In re Imperial Wine Co.', It R.
14 Eq. 417, 42 L. J. Ch. 5, 20 Wkly. Rep,
966, where the agent of a corporation Was
appointed its liquidator, and* the amount he
received as such was deducted from what
the corporation owed him as agent.
Canada. — See Culverwell v. Birney, 11
Ont. 265, where an amount which the agent
had received from the adverse party was
deducted from his contract commission.
See 40 Cent. Dig. tit. " Principal and
Agent," | 221.
Selling below list price. — Where an em
ployer agrees to pay an employee a com
mission on orders obtained by him of fifteen
per cent, etc., and only a commission of five
per cent on all orders which he sells at a
lower price than fifty and ten per cent off
list of a certain catalogue, such employee
was to have fifteen per cent for selling goods
at a certain price, or if the employer should
do so for him, but if the employee in order
to make a sale, or if, the employer in deal
ing directly with his customers, was com
pelled to cut the price below that mentioned,
such employee was only entitled to five per
cent commissions. Buflington v. Brand Stove
Co., 80 Mo. App. 160. Where, however, a
contract between a company and a local
agent provided that the agent should have
commissions on all sales secured by his
efforts, but that he should stand all cuts
made by him below the list price, and sales
brought about by the efforts of the local
agent were consummated by the general
agent at a cut price, the local agent need
not stand the cut. Davis v. Huber Mfg. Co.,
119 Iowa 56, 93 N. W. 78.
Waiver and estoppel. — A technical viola
tion of a contract causing a forfeiture of
the agent's commission will be held to have
been waived, where no damage resulted to
the principal, and he apparently acquiesced
in the agent's conduct foT some time.
Nichols p. Bachant, 45 111. App. 497. Thus
where a contract with a traveling salesman
provided that he should give the employer
daily reports by post of his location on pain
of forfeiture of his salary, and the agent
failed to report as required almost from the
beginning, but the employer made no com
plaint, and after the first month of service
sent the agent out again under the same
contract with the clause as to daily reports
eliminated, the employer was estopped to
defend an action for the first month's salary
on the ground of the failure to give daily
reports. Clegg v. Gee, 2 Tex. App. Civ.
Cas. § 543.
47. Morrison Mfg. Co. v. Bryson, 129 Iowa
645, 103 N. W. 1016, 106 N. W. 153 (where
it appeared that a contrnct with a salesman
employed to cover certain territory provided
that on such orders as the employer should
lose the account or take back the goods,
any commissions paid were to be charged
back; and that subsequently another contract
was made whereby the agent was assigned
new territory, and it recited that it super
seded the other contract; and it was lipid
that the new contract did not release the
salesman from liability to refund commis
sions paid under the first contract, which,
under the terms thereof, it became the sales
man's dutv to refund) ; Raynor v. Buttlar,
87 X. Y. Suppl. 119 (where it appeared that
plaintiff was employed by defendant under a
controot that plaintiff should stand a third of
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advances to the agent during the course of the employment which have not been
repaid.48
(in) Additional or Extra Compensation.™ Compensation in addition
to that specified in the contract of employment cannot be recovered by the agent
on account of services which were performed as a mere incident to the fulfilment
of his undertaking, and the performance of which, although not expressly called
for by the contract of agency, may fairly be regarded as having been within the
contemplation of the parties when the contract was made.60 And in the absence of
a customer procured by plaintiff went into
bankruptcy while indebted to defendant, and
in an action by plaintiff, he claimed that
he should not stand a third of that los9 for
the reason that he had, after leaving defend
ant's employ, sought permission to collect
the claim, which was refused; that defend
ant showed that he had used diligence to
collect it, and there was no evidence that
plaintiff could have obtained any better re
sults than defendant did ; and it was held
that it was proper to charge plaintiff with
one third of the loss) ; International Har
vester Co. v. McKeever, (S. D. 1906) 109
N. W. 642 (holding that a harvester ma
chine company, on settlement with its agent,
was entitled to reject doubtful or worthless
notes taken by the agent on the sale of
certain machines where the contract of
agency provided that in case sales were made
by the agent to parties who were adjudged
by the company to have been doubtful or
worthless at the time of the sale, the notes
taken for such sales should be applied to
payment of commissions due the agent upon
sales approved by the company, and also
that, in case the company should, within
three months, find that any notes taken and
passed upon at settlement were doubtful or
worthless at the time of the sale, then the
agent should take such notes and replace
them with cash or notes secured by good
and responsible parties acceptable to the
company). See, however, Hayner v. Trott,
4 Kan. App. 679, 46 Pac. 37^,holding that
where a contract of agency for the sale of
machines provided that sales should be for
cash, the commission then being payable in
cash; on credit, commission payable in
notes ; or on part credit and part cash,
commission payable in part cash and part
notes, and stipulated that the agent should
" refund any commissions allowed on notes
that may afterward prove to Be worthless,
or otherwise uncollectible," the principal
' was entitled to recover back only such com
missions as the agent had received in cash
primarily, or through collecting notes taken
by him for commissions, in sales in which
the notes taken for the balance of the price
proved worthless.
Otherwise in absence of contract.— Where
the contract under which an agent under
took to manage the business of his principal
at a certain city for a fixed salary and
percentage of the net profits contained no
guaranty that the agent would make good
any loss from failure of customers to pay
their accounts, losses accruing from such
source cannot be deducted from his fixed
salary, but considered only in determining
the net profits. A. R. Frank Co. v. Waldrap,
(Tex. Civ. App. 1902) 71 S. W. 298. And
when a traveling salesman employed by a
committee of creditors of an assigned estate
to make sales on commissions takes an order
from a responsible party, he is not liable
to a deduction for the expenses of collecting
the proceeds of sale from such party, in the
absence of any provision in the agreement
to that effect. Manley t. Hickman, 1 Chest.
Co. Rep. (Pa.) 557.
48. Johnston v. U. S. Life Ins. Co., (Mass.
1891) 27 X. E. 882; Wilcox r. Baer, 85
Mo. App. 587. And see Wrought Iron
Range Co. v. Young, 76 Ark. 18, 88 S. W.
586. See, however, Luce v. Consolidated
Ubero Plantations Co., 195 Mass. 84, 80
N. E. 793 (holding that where defendant
owed plaintiff commissions for selling its
bonds, and they made a written agreement
whereby plaintiff relinquished certain claims
for commissions and retained others and his
employment was ended, and immediately
thereafter he was reemployed under a new
agreement whereby plaintiff should receive
a commission for the sale of bonds and de
fendant should make advances against his
commission account, the advances were
chargeable against commissions to be earned
under the new contract and not on bonds
sold under the old contract) ; Christopher c.
Hechheimer, 127 Mich. 451, 86 X. W. 959
(where plaintiff was employed by defend
ants as a traveling salesman under a con
tract providing that he should be paid a
sum equal to seven per cent commission
on all snles accepted, and that a drawing
account of one hundred dollars a month
Bhould be allowed him, traveling expenses
and drawings to be deducted before payment
of commissions, and it was held that the
term " drawing account " meant a guaranty
of commissions, so that there was no obliga
tion on the part of the salesman to repay
the amount so drawn). As to this last
holding, however, see supra, III, B, 2. e,
(IV) ; III, B, 2, h, (I).
40. Right of agent to retain profit earned
in course of agency see supra, III. A, 1. d.
Validity of agreement between principal
and subagent for extra compensation see su
pra. Ill, B. 2. d, (iv).
50. Colton v. Dunham, 2 Paige (N. Y.)
267 (holding that where a loan was effected
by an ag^cnt who charged a commission for
the service and for becoming security for
the repayment, a further commission was
not chargeable for paying over the momy
to his principal, or on his orders) ; Marshall
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an express or implied promise to pay him therefor, an agent cannot recover extra
compensation on account of services which are not within the scope of the original
contract of agency, and which are not merely incidental to the performance of his
undertaking.51
r. Parsons, 9 C. & P. G56, 38 E. C. L. 382
(where it appeared that A acted under a
written agreement as the commission agent
of B in the sale of goods and was paid a
commission; that B was a contractor with
the admiralty for the supply of a variety of
articles, on the sale of which A was paid
his commission, and A attended on a num
ber of occasions at Somerset house, where
the patterns of these articles were inspected
by the government officers; that A sought to
charge B for these attendances in addition
to his commission ; and it was held that if
in giving these attendances A was only act
ing in the discharge of his business as an
agent he was not entitled to charge for
the attendances). And see Warwick v. North
American Inv. Co., 112 Mo. App. 633, 87
S. W. 78 ; Carruthers r. Diefendorf. 60 N. Y.
App. Div. 31, 72 N. Y. Suppl. 941 [affirmed
in 174 N. Y. 549, 67 N. E. 1081]; Fish v.
Hodsdon, 16 N. Y. Suppl. 92. Compare
Blanchard v. Jones, 101 Ind. 542: McClellan
v. Duncombe, 52 N. Y. App. Div. 189, 65
N. Y. Suppl. 19.
Compensation for selling another's prop
erty with principal's.—Where an agent agreed
to sell a farm on commission, he was not
entitled to commissions on the value of part
of the crop which he knew belonged to an
other and which was deducted from the
gross amount received. Barrett v. Johnson,
64 Pa. St. 223. So an agent employed to
sell machines on commission cannot claim
commissions from his employer on sales of
attachments used with the machines, not a
necessary part thereof, and made by another
company, in the absence of evidence of a
contract that such commissions would be
allowed. McClure v. McMichael, etc., Mfg.
Co., 20 Montg. Co. Rep. (Pa.) 137.
51. Moreau v. Dumagene, 20 La. Ann. 230,
so holding where the principal, having an
agent in his employ, confers upon him ad
ditional powers, which involve greater duties,
with no stipulation, express or implied, for
additional compensation. And see Warwick
V. North American Inv. Co., 112 Mo. App.
633, 87 S. W. 78; McClure v. McMichael,
etc., Mfg. Co., 20 Montg. Co. Rep. (Pa.)
137.
Express contract.— The agent may recover
for extra services on an express promise of
the principal to pav therefor. Triplett v.
Jackson. 130 Iowa "408, 106 N. W. 954;
Gray v. Josselyn. 117 Mich. 23, 75 N. W.
96, holding that an insurance company's con
tract to allow a state agent whatever it
allowed any other state agent of the com
pany, under similar circumstances, in excess
of the amount expressed in the witten
agreement, entitled him to an allowance
equal to that of any other state agent,
although their services were not precisely
identical. And see Tavlor V, Pullman Auto
matic Ventilating Co.,* 87 N. Y. Suppl. 404.
However, a gratuity payable to an insurance
agent subject to " his accounts being in a
condition entirely satisfactory to the com
pany
" cannot be recovered where an inspec
tion of the agent's accounts, which he agreed
should be conclusive, showed him to be in
debted to the company in excess of the
gratuity claimed. Metropolitan L. Ins. Co.
r. Slrohmberg, 65 111. App. 288. A contract
provided that a traveling salesman should
receive on sales sixty-five per cent of the
profits, and that he was to receive two hun
dred and seventy-five dollars per month, al
though his percentage of profits fell below
that sum. By a subsequent agreement he
was to receive a commission of ten per cent
on sales of cigars. The percentage of profits
not amounting to the guaranteed monthly
salary, he sued for the balance, and also for
commissions on cigars. It was held that
the commission on cigars was not in addi
tion to his monthly salary, but was to form
a part of it. Callaway v. Boroughs, (Tex.
1892) 19 S. W. 611.
Implied contract.—Additional compensation
for extra services may be recovered on an
implied contract to pay therefor. U. S.
Mortgage Co. v. Henderson, 111 Ind. 24, 12
N. E. 88 (holding that the fact that an at
torney is employed as an agent to negotiate
loans and collect them does not preclude
him from rendering and receiving compen
sation for services of a different character,
such as legal services, looking after repairs,
and renting property bought in by the prin
cipal on foreclosure sales, looking after taxes
and insurance on such property, and on other
projierty mortgaged to the principal to se
cure loans, and the like) ; Gilchrist v. Brook
lyn Grocers Mfg. Assoc., 66 Barb. (N. Y.)
390 [affirmed in 59 N. Y. 495] (where de
fendant employed plaintiff to purchase po
tatoes and ship them to defendant, plaintiff
to buy at market value, to furnish a certain
number of pounds to the bushel, and to re
ceive a stated commission for buying and
storing, and it was held that if plaintiff
was to perform other duties or incur other
liabilities than shipping and guaranteeing
safe delivery, beyond the terms of the agree
ment, he would be entitled to compensation
therefor) ; Marshall r. Parsons, 9 C. & P.
656, 38 E. C. L. 382; Ridley r. Sexton. 18
Grant Ch. (U. C.) 580 [affirmed in 10 C.rant
Ch. (TJ. C.) 140] (where it appeared that
R, who was engaged in the lumber business,
employed S as his agent, and by letter agreed
to pay him ten dollars per one thousand
cubic feet on all timber which S manu
factured for him, which rate
" includes pur
chasing, superintending the making, and at
tending to the shipping of the same." R
paying all traveling expenses; that S bought
a quantity of timber for R. which was not
manufactured under the superintendence of
S, and it was held that he was entitled to a
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(iv) Damages in Lieu of Compensation. The general rules of law
governing the measure of damages for breach of contract" are applied in determining
the measure of damages for breach of contract to ,appoint an agent; 53 also in
determining the measure of damages where the principal violates the contract of
agency,54 as where he wrongfully terminates the agency,55 or wrongfully prevents
reasonable compensation for this service).
And see Taylor v. Pullman Automatic Ven
tilating Co., 87 N. Y. Suppl. 404. Where,
however, plaintiff sold goods for defendants
on commission for more than five years,
during which frequent settlements were had
and receipts given, arid when going among
his customers plaintiir was in the habit of
making collections from them on account of
past sales, and in a few instances rendered
a bill and received pay therefor from de
fendants, and after leaving defendants' em
ploy, he brought an action to recover for
such collections, no contract to pay therefor
should be implied on defendants' part.
Lyons V. Jube, 17 N. Y. Suppl. 604. De
fendant was employed as general agent
within a certain territory by a written con
tract by which he agreed to devote his en
tire time to the service of the company, to
conduct its business as directed, and was to
receive as compensation stipulated commis
sions on the business done. For more than
a year and until his discharge, he rendered
a monthly account as required, in which he
credited himself with the commissions speci
fied in the contract, and no more. It was
held that the fact that he was directed by
the company to designate himself on his
stationery as " general manager," which he
did, or that he performed some services as
general manager different from those usually
performed by a general agent, did not. under
the circumstances and course of dealing,
establish an implied promise on the part of
the company to pay him for his services as
general manager in addition to the commis
sions fixed by the contract. Montgomery v.
.Etna L. Ins. Go., 97 Fed. 913, 38 C. C, A.
553.
52. See Damages, 13 Cvc. 155 et scq.
53. Courier-Journal Co." v. Miller, 50 S. W.
46, 20 Ky. L. Rep. 1811 (holding that where
the time of the beginning of plaintiff's
agency for defendant, which was to continue
as long as satisfactory to defendant, was
postponed indefinitely, plaintiff can recover
as damages for breach of the contract only
compensation for actual outlay of time or
money in preparing for the employment prior
to notice that defendant would- not comply
with the contract) ; American Bldg., etc.,
Assoc. P. Hart, 2 Wash. 594, 27 Pac. 468
(holding in an action for breach of contract
to give plaintiffs sole authority to solicit
members and collect admission fees for a
building association in a certain territory,
that plaintiffs, in order to recover more than
nominal damages, must show approximately
tiie profit derivable from admission fees,
after deducting the cost of collection, and
the number of shares- they would have sold
if other agents had not sold in violation of
their contract: and that plaintiffs could not
assume that because other agents sold a
certain number of shares, plaintiffs them
selves would have sold the same number).
54. See cases cited infra, note 55 et
SC(J.
55. Xorddeutschen Feuer-Versicherungs Gc-
scllschaft V. Bcrtheau, 79 Cal. 495. 21 Pac.
975 (holding that the consideration paid br
the agent for his appointment is not neces-
sarilv his measure of damages) ; Parke r.
Frank, 75 Cal. 364, 17 Pac. 427 (holding
that the damages recoverable are such as
result naturally, that is in usual course of
things, and proximately from the breach);
Menage c, Rosenthal, 187 Mass. 470. 73
JT. E. 537 (holding that the amount of an
agent's weekly drawing account does not
furnish the measure of damages for his
Wrongful discharge) ; Ijcwis p. Atlas Mnt.
L. Ins. Co., 01 Mo. 534 (holding that in a
suit by an agent for damages resulting from
his discharge during the term of his engage
ment, his measure of damages is the amount
he has .lost in consequence); Fish r. Habn,
124 N. Y. App. Div: 173, 10S X. Y. Suppl.
782 (holding that where plaintiff declared on
a contract of employment by defendant by
which plaintiff was to purchase a lot for
defendant, to secure a loan of five thousand
dollars thereon, and to superintend the erec
tion of the building on the lot for a com
pensation equal to ten per cent of the actual
cost of the building, and plaintiff was dis
charged after the contract for the erection
had been let, he could not recoveY, in the
absence of proof of the actual cost of the
building erected).
Profits; probable sales.— On the revocation
of an appointment of an agent for the sale
of land, the measure of damages is the profit
which Would have resulted to the agent had
he been allowed to complete the contract,
when the recovery thereunder is not greater
than the agent's compensation would Iw.
treating a sale by the owner as though made
by the agent. OYeen r. Cole, (Mo. 18941 24
S" W. 1058. Where plaintiff was sole agent
for the sale of defendant's mineral water for
one year, and before the year expired th*
agency was transferred to another, plaintiff's
measure of damage was the profits he might
have realized if defendant had performed it*
contract. Hence where the agency was trans
ferred to another before the end of the year,
proof of the actual sales of water by the new
agent during plaintiffs unexpired term is not
speculative. Mueller r. Bethesda Mineral
Spring Co., 88 Mich. 390, 50 N. W. 313. S»
a machine company employing n salesman
under a contract giving him exclusive terri
tory is liable to the salesman for loss of
profits on sales which he was deprived of
making by reason of the company's violation
of the contract in putting other salesmen into
[in, b, 2, h, (iv)]
PRINCIPAL AND AGENT [81 Cyc] 1529
the agent from earning his commission,56 as by refusing or failing to supply the
agent with goods or to fill his orders." The measure of damages to which an
exclusive agent is: entitled where the principal, in violation of his contract, sells
•the territory allotted to him, and for dam
ages resulting from sales made by other sales
men put into the territory after the date of
notice to the salesman taking from him a
part of the territory, in so far as he was de
prived of profits on machines which he had
already purchased when the notice was given.
But where there was nothing to show that
the salesman failed to make sales of all the
machines which he had purchased from the
company, and no proof of any loss or profit
on them except the general' statement of the
salesman that he had to sell the machines in
the best way he could by taking cattle and
second-hand machines in exchange, he did not
show that he had sustained any damages.
White Sewing Mach. Co. v. Shaddock, 79 Ark.
220, 96 S. W. 143. Where plaintiff was to
receive a fixed annual salary, to be paid in
monthly instalments, a portion of which he
would be compelled to refund unless at the
end of the year his sales reached thirty thou
sand dollars, and he was not permitted to
complete the contract through the wrongful
act of defendant, his damages for the unex
pired time ought to be based on the amount
which it is supposed he Would earn during
the year. Wilcox v. Baer, 85 Mo. App. 587.
Defendants employed plaintiff as a traveling
salesman, agreeing to supply him with sam
ples, to allow him as compensation one half
of the profits on sales effected by him, and to
advance to him, by paying his drafts at the
commencement of his work, fifty dollars at
the end of every two weeks, to be repaid out
of his share of the profits, while he was to
furnish his own outfit. It was held that, on
a breach of defendants by refusing to pay
plaintiff's drafts and instructing him to quit
work before the expiration of the stipulated
term, plaintiff was entitled to recover as dam
ages, not only his share of the profits on sales
consummated, but also on sales negotiated so
far that it could be ascertained with certainty
that they would be completed, and the amount
or extent thereof; but that mere expectation,
doubtful offers, or other vague assurances of
intention to purchase, without expression of
quantity or value, are speculative merely and
not recoverable; that opinions as to what
sales he could or probably would have made
are also speculative and contingent; and
that he could not recover for the loss of his
horse and buggy, the value of his services
per month, or the damages to his credit by
being thus thrown out of employment. Beck p.
West, 87 Ala. 213, 6 So. 70. So in an action
for breach of a contract to continue plain
tiff as defendant's sale agent, and allow him
commissions on sales, estimates of probable
sales furnish no criterion for fixing damages,
and evidence of the amount of profits which
might have been made during the term of
the contract, based upon the calculation of
the probable amount of sales during such
term, is inadmissible. Washburn v. Hubbard,
0 Lans. (N. Y.) 11.
Measure of damages for wrongful discharge
of employee in general see Masteb and Serv
ant. 26 Cvc. 1009 et seq.
56. Roberts v. Barnard, Cab. k E. 330,
holding that in an action for damages by a
commission agent for wrongfully preventing
him from earning his commission, the dam
ages recoverable where nothing remained tu
be done by the commission agent to entitle
him to his commission if the transaction had
gone through are the full amount of the com
mission which he would have earned.
Refusal to convey to purchaser found by
agent. — Where the owner of land agrees with
agents to convey the same to a purchaser who
was to pay the agents' commission, and after
ward refuses to convey, the agents can recover
from the owner the amount they would have
received as commission from the purchaser
had the owner complied with his contract.
Atkinson v. Pack, 114 N. C. 597, 19 S. E. 628.
However, where defendant employed plaintiff
to negotiate the sale of a number of lots, and
defendant's wife thereafter refused to sign
the deeds so that defendant could conclude
the sale, plaintiff's measure of damages is his
expenses in the transaction, and he cannot
recover commissions on the lots not sold.
Hill v. Jones, 152 Pa. St. 433, 25 Atl. 834.
Sale by principal before expiration of
agency. — In an action by agents employed to
sell lands, against the owner, who has, in
violation of their1 contract, sold the lands
himself within the time allowed the agents
for such sale, the proper measure of dam
ages is the profit, if any. which would have
resulted to plaintiffs had they been allowed
to complete their contract with defendant
and the land been sold by them under the
contract. Green v. Cole. 127 Mo. 587, 30
S. W. 135.
57. Alabama.— Union Refining Co. t'. Bav-
ton, 77 Ala. 148; holding that where the prin
cipal wrongfully fails to supply the agent
with goods, the agent cannot recover as dam
ages the supposed profits which he would
or might have realized from sales during the
entire period stipulated for the continuance
of the contract; that such damages are en
tirely speculative, and no rule can be laid
down by which they can be accurately ascer
tained or measured.
Io\ra.— Howe Mach. Co. v. Bryson, 44 Iowa
159, 24 Am. Rep. 735, where a person made
a contract with the general agents of a sew
ing-machine company, by the terms of which
he was to rent a room, provide himself with
a team, and furnish other necessary means
for the sale of machines, and devote his tima
thereto; and the agents were to furnish him
with all the machines he could sell, at a price
twenty five per centum below the retail rate,
and he performed his undertaking, but tha
machines were not supplied as agreed; and
it was held that the measure of damages was
the value of the time lost as the result of
the breach, without reference to the profits
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his goods in the agent's territory, is the actual loss suffered by the latter.48 If a
which might have been realized if the contract
had been performed.
Kansas.— Osborne v. Stassen, 25 Kan. 736,
where it appeared that an agent for the sale
of machines was to receive a commission of
sixty dollars on each machine sold, and he
was to set up the machines and put them in
operation, which cost him about twenty dol
lars, and that he was entitled to receive five
machines which the principal failed to de
liver, and it was held that his measure of
damages was the actual loss he sustained,
and not necessarily sixty dollars on each
machine. . .
Kentucky. — Smith v. Perry, 13 Ky. L. Rep.
G83, holding that, defendants having ap
pointed plaintiff their agent for the sale of
pianos of a certain kind, and afterward re
fused to deliver the pianos, plaintiff was en
titled to recover his share of the profits upon
the number of pianos which he could have
sold by reasonable efforts at the price agreed
upon.
New York.— Meylert v. Gas Consumers'
Ben. Co., 26 Abb. N. Cas. 262, 14 N. Y. Suppl.
148, holding that a sole agent for the sale
of a patented article within a specified terri
tory, who has abandoned his profession as a
physician, and devoted his entire time to the
business of the agency, in reliance on his con
tract with the manufacturers, is entitled to
recover from them for their total breach of
the contract to furnish him with the articles,
not only the amounts which he actually ex
pended in the business of the agency, but also
the earnings which the evidence reasonably
establishes he otherwise would have made
from his profession.
Pennsylvania. — Rightmire v. Hirner, 188
Pa. St. 325, 41 Atl. 538, holding, in an ac
tion for breach of a contract to sell machines
on commission, that where it appears that at
the time of the breach the contract had three
years to run, but defendants were not bound
to furnish any definite number of machines*,
and could practically terminate the contract
at any time by ceasing to manufacture them,
the measure of damages is not the profit
which plaintiff would have made on his con
tract, but the value of the contract at the
time of breach ; and that in considering the
value the jury must bear in mind that de
fendants were not obliged to furnish any
specified number of machines, or even to con
tinue their manufacture ; that plaintiff's
rights under his contract were subject to the
contingencies of business and depression of
trade, which might tend to reduce the sales,
and that in estimating the damages conse
quent on the loss of the contract, the jury
must take into consideration what plaintiff
probably could earn in some other employ
ment or occupation during the time which
the contract had to run.
Texas. —Kirby Lumber Co. v. Cummings, 39
Tex. Civ. App. 220, 87 S. VV. 231, holding
that a sales agent who has made contracts
of sale in his own name, his principal being
undisclosed, cannot, as the vendees might do,
recover the difference between the contract
and the market prices, in the absence of evi
dence that he has paid the vendees' claims.
Wisconsin.— Taylor Co. v. Bannerman, 120
Wis. 189, 97 N. W. 918, where it appeared
that defendants rejected an order by which
plaintiffs were deprived of. a profit; that
defendants could not have produced from
their quarry sufficient stone to fill this order
of plaintiffs, and in addition thereto fill those
orders for which they had damages assessed
against them for breach of the same contract
in the case at bar; and it was held that it
was error to allow damages to plaintiffs for
the rejection of the order, since it would re
sult in a duplication of damages.
United States.— Taylor Mfg. Co. v. Hatcher
Mfg. Co., 39 Fed. 440, 3 L. R. A. 587, holding
that where a company manufacturing agri
cultural steam engines agrees to furnish an
agent, who sells on commission, the engines
necessary to supply the season's demand, and
the agent makes large expenses in advertis
ing, canvassing, and otherwise building up
the trade, and proves a heavy demand on him
for these particular engines largely in excess
of his order to the company, the company,
refusing without sufficient cause to furnish
the engines ordered, will be held liable for
the sum of commissions on the engines or
dered, and for the reasonable expenses of the
agent in their undertaking.
See 40 Cent. Dig. tit. " Principal and
Agent," § 219.
58. LaFavorite Rubber Mfg. Co. v. H. Chan-
non Co., 113 111.App. 491 (holding that where
a party has by contract the exclusive sale
rights of particular goods for a specified
period within certain territory, and the party
granting such rights sells goods within such
territory and refuses to allow such sales
agent anything on account thereof, such agent
can only recover the actual damages which he
has suffered, and cannot recover any par
ticular percentage of profit, without proof
that he could or would have made the sales in
question at a price which would have netted
him such percentage of profit) ; W. G. Tavlor
Co. v. Bannerman, 120 Wis. 189, 97 X." W.
918 (holding that in an action for breach
of contract appointing plaintiffs the exclusive
agents in a certain territory for the sale of
stone from defendant's quarry at a certain
price, by which defendants bound themselve-j
to quote no prices and make no sales in plain
tiffs' territory, that where it appeared that
defendants sold to a customer in plaintiffs"
territory stone which plaintiffs had offered
to sell to the same customer at the same price
plaintiffs would have to pay defendants for
the stone under the contract, it was error to
award damages to plaintiff therefor, although
breach of the contract was established; but
that where defendants sold to a customer in
plaintiffs' territory stone which otherwise
plaintiffs could have sold at an established
market price so as to yield a profit, the profit
the sale would have yielded plaintiffs to
properly allowed as damages ) . And see
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sales agent's commissions are payable in purchase-money notes executed by his
customers to the principal, the latter to have the right of selection, the measure of
damages to which the agent is entitled on account of the principal's refusal to
deliver notes which the principal has selected for him is the actual value of the
notes, not their face value.50
i. Accounting and Settlement; Payment; Release — (i) In General. An
accounting and settlement between principal and agent is generally conclusive
on the agent,60 in the absence of mistake.*1 On the other hand if an account is
stated between the parties the agent may recover the amount thereby appearing
to be due him.02 The agent may waive' compensation; 63 but the fact that an
agent informally declares to the principal that a certain amount is due him as
compensation does not estop him from subsequently claiming compensation for
the same services in a greater sum.61 Payment to one agent of a commission due
to another does not discharge the debt as to the latter.65 If the agent accepts from
a purchaser, in lieu of the cash payment, a conveyance of a tract of land to him
self, and the transaction is ratified by his principal, he cannot retain the land and
claim commissions to the amount of the agreed value.66 Title to bonds may be
Mueller v. Bethesda Mineral Spring Co., 88
Mich. 300, 50 K. W. 319 ; 'American Bldg.,
etc., Assoc. b. Hart, 2 Wash. 594, 27 Pac.
468.
Probable profits see supra, note 55.
59. Brown v. McC'aul, 6 S. D. 16, 60 N. W.
151.
60. Brownson v. Fenwick, 19 La. 431, hold
ing that an agent who, after settling his ac
count with his principal, is sued by the latter
for money fraudulently retained, cannot claim
for services prior to the settlement, which he
does not show to be erroneous; they are pre
sumed gratuitous.
61. Murphy r. Kastner, 50 N. J. Eq. 2H,
24 Atl. 564, where it appeared that defend
ant authorized plaintiff to sell his brewery
to an English corporation, the consideration
to be paid part in cash and part in debentures,
and agreed to give complainant all the price
above seven hundred and fifty thousand dol
lars; that in pursuance of complainant's ef
forts the sale was effected between defendant
and an English agent for seven hundred and
ninety thousand dollars, the bonds to be
counted at four dollars and eighty-eight and
one-fourth cents to the pound sterling; that
in a statement made by defendant to com
plainant's agents, he counted the bonds at
four dollars and eighty-four cents to the
pound, the current rate "of exchange, and the
agent settled on that basis, receiving
£800 less than if the contract rate of
exchange had been used, and gave a re
ceipt in full; and it was held that relief
should be granted against the mistake.
62. VVerckmann p. Tavlor, 112 Mo. App.
365. 87 S. W. 44, holding that where an agent
called on his principal for the purpose of
settling the account between them, and sub
mitted the account, and they went over it,
and the principal agreed that all the charges
■were satisfactory and the account correct,
the agent was entitled to recover the balance
in his favor shown by the account. See. how
ever, Smith v. Redford, 19 Grant Ch. (U. C.)
274, where accounts were delivered in 1862
and 1865 by a trustee and agent to hiB prin
cipal, and the confidential relationship existed
for upwards of two years after the latter ac
count had been rendered, and it was held that
the accounts were not binding on the prin
cipal as stated accounts.
63. Flack v. Condict, 66 N. J. L. 351, 49
Atl. 608, where a sales agent had disobeyed
instructions in taking a contract for less than
the price fixed, and the contract was accepted
by the principal on the condition that the
agent would waive his commission, and it
was held that the evidence was sufficient to
show an unconditional waiver and that sucli
waiver was not void for want of consideration.
64. Alliance Ins. Co. v. McKnight, 97 111.
80.
65. Odum v. J. I. Case Threshing Mach. Co.,
(Tenn. Ch. App. 1895) 36 S. W. 191, hold
ing that the failure of an agent for the sale
of property to notify his principal that he
claimed commissions on a certain sale until
after the principal paid the commission to
another who claimed the same does not bar
his right to a recovery of the commissions,
where the general agent of the principal
superintended the making of the sale and was
cognizant of the special agent's rights
therein) ; Donglas v. Cross, 12 Manitoba 534
(holding that the fact of the recovery by
another plaintiff of a commission in respect
of the same sale is res inter alios acta, and is
not in itself material). And see Brodhead
9. Pullman Ventilator Co., 29 Pa. Super.
Ct. 19.
Payment to agent as discharging claim of
subagent. — Where a principal notified a sub-
agent that, on the sale of the principal's land,
he would be fully protected in the matter of
his commission, a payment of the whole com
mission to the agent, without reserving any
thing for the subagent, does not release the
claim of such snbagent against the principal.
Hornbeok r. Gilmer, 110 La. 500. 34 So. 651.
And see Clark r. Li Hie, 39 Vt. 405.
66. Tavlor Mfg. Co. t>.Kev, 86 Ala. 212, 5
So. 303.
Double payment as by allowing additional
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transferred to an agent in payment of his commissions, although he has not
performed his undertaking.67
(n) Recovery Back of Payments by Principal.™ If a principal has
paid commissions in ignorance of fraud on the part of the agent forfeiting his right
to compensation,68 they may be recovered back; 70 and commissions paid and
received under a mutual mistake are likewise recoverable by the principal.71
3. Agent's Right to Reimbursement and Indemnity 72— a. Reimbursement. In
the absence of a contrary or inconsistent provision in the contract of employment,"
67. American L. & T. Co. v. Toledo, etc., R.'
Co., 47 Fed. 343, where a finance company
agreed to negotiate the sale of eight hundred
thousand dollars of railroad bonds for a com
mission of ten per cent payable in the bonds,
and afterward the parties to this agreement
entered into an agreement with a third per
son, in which the latter agreed to make a
loan, to be secured by pledge of part of these
bonds, and it was provided that eighty
thousand dollars of the bonds should be ap
propriated to the finance company in pay
ment of its claims for commission; and it
was held that the second agreement passed
title to the eighty thousand dollars of bonds
to the finance company, although it had not
then negotiated a sale of the eight hundred
thousand dollars of bonds.
68. Duty of agent to refund commissions
overdrawn see supra, III, B, 2, h, (II).
69. See supra, III, B, 2, d.
70. Alabama.— McGar v. Adams, 05 Ala.
106.
Nebraska.— Campbell v. Baxter, 41 Nebr.
729. GO N. W. 90.
New York.— Palmer t;. Pirson, 4 Misc. 425,
24 N. Y. Suppl. 333 [affirmed in 144 N. Y.
654. 39 N. E. 494].
Pennsylvania. — Johnson v. Alexander, 4
Leg. Gay.. 393.
Washington.—Uindle v. Holcomb, 34 Wash.
336. 75 Pac. 873.
United States.— See Sanborn v. V. S.. 135
U. S. 271, 10 S. Ct. 812, 34 L. ed. 112, where
it appeared that defendant notified the secre
tary of the treasury that a legacy tax was
due the United States, and made a contract
to collect it. under the act of Cong, of May 8,
1872, authorizing the secretary to employ
persons to assist in collecting money due
the United States ; that the revenue officers
knew of the tax beforo ; that when it was
due the executor, without any knowledge of
defendant, wrote the secretary of the treas
ury about it. and afterward paid it over to
the proper officer ; that the latter handed the
money to defendant, who had previously
called upon him to assist in the collection;
that defendant forwarded it to the secre
tary, with the representation that he had
collected it, and received his commission;
and it was held that defendant, having per
formed no service, was not entitled to the
commission, and the United States could
recover it.
England.— Andrews v. Ramsay, 110031 2
K. B. 635, 72 L. J. K. B. 865, 89 L. T. Rep.
N. S. 450, 19 T. L. R. 620, 52 Wkly. Rep. 120,
holding that where an agent in effecting a
sale of property for his principal has taken
a secret commission from the purchaser, the
principal, notwithstanding that he has re
covered from the agent the amount of the
secret commission, is further entitled to re
cover back the commission which he himself
lias paid to the agent. See, however. Hippis-
ley v. Knee. [1005] 1 K. B. 1, 74 L. J. K. B.
68, 92 L. T. Rep. N. S. 20, 21 T. L. R. 5,
holding that where an agent, in effecting a
sale of property for his principal, has with
out fraud received a secret commission or
discount in an incidental matter which is
not connected with his duty to sell, the prin
cipal, while entitled to recover from the agent
the secret commission or discount, cannot re
cover the commission which has been paid by
him to the agent for effecting the sale.
See 40 Cent. Dig. tit. " Principal and
Agent," § 223.
71. Frick, etc., Co. v. Lamed, 50 Kan. 776.
32 Pac. 383 (where commissions on credit
sales were payable only where the buyers
were responsible, and they were paid on the
mistaken assumption of the buyers' respon
sibility) ; Cleveland School-Furniture Co. r.
Hotchkiss, 80 Tex. 117, 33 S. \V. 855 (where
the parties erroneously supposed that the
transaction on which commission were paid
was valid).
72. Broker's right to reimbursement and
indemnity see Factors and Bbokebs, 19 Cyc.
229.
Factor's right to reimbursement and indem
nity see FACTOH8 and Brokers, 19 Cyc
153.
Subrogation of agent to rights of principal
on payment of debt due from latter see Sub
rogation.
73. California. — Clyne v. Easton, etc., Co.,
148 Cal. 287, 83 Pac. 36, 113 Am. St. Rep.
197, holding that where a subsequent agree
ment creating an agency for the sale of land
superseded a former agreement under which
defendant had incurred all items of expense
charged in the account to that date, and pro
vided that all excess received over a named
sum and all crop returns then in hand, or
due on account of crops growing on the Und
for the year, should belong to defendant as
compensation, no expenses incurred by de
fendant, nor any payment to or on account
of the vendors prior to the second agreement,
can be charged as a credit against its indebt
edness arising on the subsequent sale of the
land.
Missouri. — Artz v. Metropolitan L. Ins.
Co., 90 Mo. App. 539, holding that where an
insurance agent's contract requires him to
pay all the usual and necessary expense* of
every kind incident to his agency, and a
manual book by which such agent is bound
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an agent is generally entitled to reimbursement in respect of moneys advanced
to or for account of the principal.74 The principal is of course liable to the agent
for money advanced directly to the principal by the agent in the course of the
employment.75 So if an agent, acting within the scope of his authority and in
good faith, expends money for the benefit and account of the principal in the
course of the agency, he is entitled to reimbursement.78 Accordingly the agent
prohibits agents from incurring any expense
to the company unless authorized by writing,
the company is not liable for expenses in
curred for office rent and for lighting and
cleaning the office, in the absence of written
authority from the company to rent the
offices.
Sebraska.— Aultman, etc., Co. v. Martin,
37 Nebr. 820, 56 N. W. 022, holding that a
stipulation in a contract between a manufac
turer of machines and a dealer retailing them
on commission that the latter shall pay the
freight on machines ordered is material to a
settlement of accounts between them, and
the retailer cannot be credited with any
freight charges paid.
New York. — See Ract v. Duviard-Dime, 4
N. Y. Suppl. 150.
Oregon. — Bartholomew v. Aumack, 25
Oreg. 78, 34 Pac. 817, holding that under an
agreement by a real estate agent to clear
certain land, survey and plat it into lots, and
advertise and sell it, for a commission of
ten dollars on each lot sold, providing that
in case of eviction as the result of a pending
action the owner shall pay him a designated
sum for clearing the land, after which the
contract is to become void, the agent cannot
recover the expenses of surveying when the
action results in eviction.
Texan. — Champion Mach. Co. v. Ervay,
(App. 1890) 10 S. W. 172, holding that
where a written contract of agency for the
sale of goods provided that the agents should
pay freight charge, store the goods, and keep
them insured, and that on a settlement they
should hold the unsold goods subject to the
principal's order and free of expense, the
agents were not entitled to be reimbursed
for freight charge paid by them, and evidence
of a custom to that effect was not compe
tent.
United States. — Montgomery v. JEtna L.
Ins. Co., 97 Fed. 913, 38 C. C. A. 553, where
a contract of employment of a general agent
obligated the agent to employ subajrents in
his territory, and provided that commissions
allowed him on the business done should be
in full compensation for his own services and
those of his subagents; and also provided
that the contract might be terminated at the
option of either party, and that in case of its
termination before five years the company
should be under no obligation to pay the
agent anything beyond the commissions
earned up to the time of its termination; and
it was held that on the termination of the
contract by the company within the five
years, it could not be held liable to the agent
for advances made by him to subagents, and
which had never been charged by him to the
company in his monthly reports.
England.— See Gray v. Haig, 20 Beav. 219,
52 Eng. Reprint 587.
See 40 Cent. Dig. tit. " Principal and
Agent," § 224 et seq.
However, an agreement by agents not to
charge a party for whom they loan money
anything for making loans and collecting the
interest thereon will not prevent their recov
ering the cash disbursements necessarily
made in foreclosing by advertisement a mort
gage taken by them to secure a loan, and the
fee paid an attorney for the use of his name
in making such statutory foreclosure. Lyon
v. Sweeny, 91 Mich. 47*8, 51 N. W. 1106.
And a contract by which defendant appointed
plaintiff manager of its branch office and
agreed to consign goods to him, to remain
its property, it to pay him for selling tbem
a sum equal to the difference between the
list and trade prices of the articles, and he
to send it monthly statements of sales and
remit therewith the trade price of goods
sold during the preceding month as shown
by the statement, is practically construed by
the parties as not requiring him to pay the
expenses of the business, he having, during
the two years the arrangement lasted, sent
it monthly accounts of cash receipts and cash
payments on blanks furnished by it therefor,
in which, under the latter head, appeared
items for expenses for salaries, rent, light
ing, etc., and having made remittances of
balances after deducting such items, which
were received without objection. Sherman
v. Consolidated Dental Mfg. Co., 202 Pa. St.
466. 52 Atl. 1.
74. See cases cited infra, note 75 et seq.
75. Betts v. Planters', etc., Bank, 3 Stew.
(Ala.) 18; Welsh p. Gossler, 89 N. Y. 540,
11 Abb. N: Cas. 452 [reversing 47 N. Y.
Super. Ct. 104] ; In re Patent Felted Fabric
Co., 1 Ch. D. 031, 45 L. J. Ch. 318. 24 Wkly.
Rep. 507; Zulueta v. Vinent, 13 Beav. 215,
51 Eng. Reprint 83; Gooderham n. Marlatt.
14 U. C. Q. B. 228; Young v. Crossland, 18
U. C. C. P. 312; Hvde r. Gooderham, 0
U. C. C. P. 21.
Conclusiveness of accounts. — Where the
agent of an investor renders accounts in
which he charges himself with interest as
having been received, and pays over the bal
ance thereby appearing to be due the in
vestor, he will not, after the investor's death,
be heard to say that he did not receive the
interest, but merely advanced the amount
thereof to the investor by way of accommoda
tion. He may, however, be permitted to re
cover the interest in the investor's name
from the person owing it. Owens v. Kirbv,
30 Beav. 31, 54 Eng. Reprint 799.
76. Georgia.— Thompson u. Cummings, 69
Ga. 124.
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is entitled to reimbursement on account of reasonable and proper expenses incurred
by him in transacting the agency,77 and also on account of losses or damages
Massachusetts.— Shearman v. Akins, 4
Pick. 283, holding that where an agent pay9
his principal's debts, relying on funds that
are withdrawn, or that become unavailable
by mistake or accident or by the act of the
principal without the agent's fault, an ac
tion lies against the principal for money paid
to his use.
Minnesota.— Veltum v. Koehler, 85 Minn.
125, 88 N. W. 432.
North Carolina.— Irions v. Cook, 33 N. C.
203.
Pennsylvania. — liingaman r. Hickman, 115
Pa. St. 420, 8 Atl. 644.
IVesi Virginia. — Ruffner v. Hewitt, 7
W. Va. 585.
United States.— Bartlett v. Smith, 13 Fed.
263, 4 McCrary 388.
Enyland.— Warr v. Prred, Colles 57, 1 Eng.
Reprint 178.
See 40 Cent. Dig. tit. " Principal and
Agent," § 224 et seq.
Payment of price of property bought for
principal.— An agent who buys property for
the principal and pays the price pursuant
to his authority is entitled to reimbursement
on that account. Clifton v. Ross, 60 Ark.
07, 28 S. W. 1085 (holding that where a
principal requests his agent to purchase for
him a certain machine without stating the
price to be paid therefor, the agent is au
thorized to pay the market price therefor,
and recover the same from the principal, al
though the machine does not prove to be
what the principal expected) ; Wyeth v.
Walzl, 43 Md. 426 (holding that where de
fendant had, in writing, authorized plaintiff
to purchase the property, part to be paid in
cash, any payments made by plaintiff imposed
an obligation on defendant to repay him
without any further request on defendant's
part); Spinney r. Thurber, 33 Hun (X. Y.)
448 [affirmed in 102 N. Y. 652] (holding
that where commercial correspondents on the
order of a principal make a purchase of
property ultimately for him but on their
own credit and with their own funds, and
such course is contemplated when the order
is given, they may retain the title in them
selves until thev are reimbursed) ; Mohawk,
etc., R. Co. v. Costigan, 2 Sandf. Ch. (N. Y.)
306 (so holding where an agent purchased
land in his own name on the request and for
the benefit of his principal, and paid part
of the consideration); Wynkopp v. Seal. 64
Pa. St. 361 (holding that where an agent
bought and paid for stock at the request of
his principal and notified him of the pur
chase, the principal could not relieve him
self from liability for the price paid by show
ing that the agent did not have the stock
at all times for delivery, he having made no
demand or offer of payment) ; Johnston v.
Gerry, 34 Wash. 524, 76 Pac. 258, 77 Pac.
503; Green v. Feil, 41 Wis. 620 (holding
that one who, being duly authorized thereto,
orders in his own name but for the use of
another as the latter's agent, a chattel from
a distant market, which is so forwarded as to
make the agent liable therefor to the vendor,
has the right to pay for the chattel, and on
delivering it to the principal may recover
from him the amount so paid, although the
chattel on its arrival is not In good condi
tion, and he paid for it after receiving notice
of that fact from the principal, who refused
to accept it).
Payment of taxes on principal's property.—
An agent who, by his principal's direction,
took the title to land in his own name in
payment of a debt due his principal, is en
titled to receive the money advanced by him
to pay taxes before being divested of title
Warren V. Adams, 19 Colo. 515, 36 Pac. 604.
So a negotiorum gestor has the right to be
refunded the taxes assessed on the property
and paid by him during the continuance of
his possession, although no privilege exists
therefor. Erwin's Succession, 16 La. Ann.
132. And where a loan company acted as the
agent of plaintiff, to whom it had assigned a
mortgage loan, in collecting interest, etc., ani
after foreclosure proceedings had been
brought, paid taxes due, which were a lien
on the land, the company was entitled to
be reimbursed by plaintiff for the amount
so paid. Bush v. Froelich, 14 S. D. 62, 84
N. W. 230.
77. Illinois.— Selz v. Guthman, 62 111. App.
024.
Missouri. — Carson v. Ely, 28 Mo. 378,
where an agent for a transportation line,
transacting business as a general commission
and forwarding merchant, as agent for the
transportation line agreed to forward goods
without St. Louis charges; and when the
goods reached St. Louis they were not in a
condition to be forwarded, and such agent
as the general consignee incurred expense
in preparing the goods for further transpor
tation; and it was held that, the charges
being reasonable and necessary to prepare
the goods for shipping, he was entitled to
recover such expenses as such general con
signee.
Texas. — A. R. Frank Co. v. Waldrup.
(Civ. App. 1902) 71 S. W. 298, where it ap
peared that an agent who was employed to
manage the business of the principal at a
certain city for a fixed compensation and
percentage of the net profits employed neces
sary assistants and paid their salary with
his own funds, and It was held that he might
recover the amount so paid from his
principal.
Vermont.— Allen V. Gates, 73 Vt. 222, 50
Atl. 1092, holding that where a landlord and
tenant agree on the expiration of the lease
that the tenant shall remain in possession,
caring for the premises, and collect the rents
in his own behalf, and apply them on the
landlord's indebtedness to him for a building
erected on the premises, the law will imply
a promise to allow the tenant for his nece*
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sustained by him without his fault in the proper conduct of the agency.78 If an
agent has not been authorized to discharge his principal's liabilities and he is not
individually liable therefor, he acts as a mere volunteer in paying them, and is not
sary disbursements in caring for the
property.
West Virginia. — Ruffner r. Hewitt, 7
W. Va. 585.
See 40 Cent. Dig. tit. " Principal and
Agent," § 224 et seq.
A traveling salesman is ordinarily entitled
to his reasonable expenses. McEwan v.
Loucheim, 115 N. C. 348, 20 S. E. 519. So
where a contract for the employment of a
traveling salesman provided that he should
receive his expenses in addition to his salary,
but that the expenses should not exceed an
average of seven dollars per working day,
and the employee was required on several
occasions to travel and work on Sunday, ex
penses incurred on such Sundays, actually
made in the Bervice, should be included in
calculating the average expense per working
day under the contract. Ornstein r. Yahr,
etc., Drug Co., 119 Wis. 429, 96 N. W. 826.
However, a contract of employment of a
traveling salesman at a salary and an allow
ance for expenses does not include his board
while not on the road. Dowd v. Krall, 32
Misc. (N. Y.) 252, 65 N. Y. Suppl. 797.
Counsel fees, costs, etc., incurred by an
agent who prosecutes or defends a suit or
other legal proceeding in behalf of the prin
cipal or in his interest are a proper subject
of reimbursement. Selz v. Guthman, 62 111.
App. 624; Chicago First Nat. Bank p. Ten-
ney, 43 111.App. 544 (both holding that when
an agent is sued for an act done in pursuance
of his employment, he is not obliged to let
judgment go against him, but may defend the
suit, and recover from his principal the ex
penses of such defense, made in good faith) ;
Whitehead P. Darling, 5 S. W. 356, 9 Ky.
L. Rep. 340; Clamagaran v. Saeerdotte, 8
Mart. N. S. (La.) 533; Lyon v. Sweeney, 91
Mich. 478, 51 N. W. 1106; Monnet v. Merz,
127 X. Y. KS1, 27 N. E. 827; Woerz v. Schu
macher, 31 N. Y. App. Div. 374, 56 N. Y.
Suppl. 8 [affirmed in 161 N. Y. 530, 56 N. E.
72J; Hunter v. Jameson, 28 N. C. 252; Clark
r. Jones, 16 Lea (Tenn.) 351; Curtis v. Bar
clay. 5 B. & C. 141, 7 D. & R. 539, 4 L. J.
K. B. O. S. 82, 11 E. C. L. 402; Re Wells,
72 L. T. Rep. N. S. 359, 2 Mason, 41, 15
Reports 169 ; Talbot v, Montmagny Assur.
Co.. 12 Quebec Super. Ct. 64.
Necessity of actual expenditure.— Defend
ants agreed to divide the profits of sales
made by plaintiff and to pay him two hun
dred dollars per month, one hundred dollars
for his own use and one hundred dollars to
be expended for his traveling expenses, and
in case plaintiff's share of the net profits
should amount to more than the money ad
vanced, such money to apply as part of his
share of the profits, and in case his share of
the profits did not amount to such sum, the
money advanced not to be charged to him.
It was held that plaintiff was not entitled to
the one hundred dollars for his expenses un
less he expended that sum. Weiss v. Far-
rington, 100 N. Y. 619, 3 N. E. 90. It has
been held, however, that an agent entitled to
charge for expenses may recover the fair
worth of his board, even though he actually
paid nothing for it in money. Moore v. Rem
ington, 34 Barb. (N. Y.) 427.
Unjustifiable expenses. — Defendant, an at
torney, was employed to devote part of his
time to the benefit of plaintiff corporation,
looking to the sale of its stock. Plaintiff
rented an office next to that occupied by de
fendant, it being agreed that the latter
should make use of both offices. On some oc
casions plaintiff's employees occupied defend
ant's office for not more than two days at a
time, during which defendant was compelled
to borrow the use of a neighboring office two
or three timeB, but it did not appear that
any expense was incurred in so doing. It
was held that such facts did not justify de
fendant in paying sixteen dollars rent for his
office out of the company's funds. Gladiator
Consol. Gold Mines, etc., Co. v. Steele, 132
Iowa 446, 106 N. W. 737. See Armstrong v.
Pease, 66 Ga. 70.
78. Haskin v. Haskin, 41 111. 197; Selz p.
Guthman, 62 111.App. 624 ; Denney v. Wheel
wright. 60 Miss. 733; Ruffner v. Hewitt, 7
W. Va. 585.
Compulsory payments to third persons.—
The rule stated in the text is especially true
where the agent, without fault, is compelled
by legal proceedings to pay out money to
third persons on account of responsibilities
incurred as agent. Yeatman v. Corder, 38
Mo. 337 (holding that if an agent, in conse
quence of a deception practised on him by
his principal, innocently incurs a risk or
responsibility, and is compelled to pay dam
ages to a purchaser on account thereof, he
will be entitled to remuneration from his
principal); Knapp v. Simon, 86 N. Y. 311;
Hunter v. Jameson, 28 N. C. 262 (holding
that where an agent appointed to sell articles
of personal property sells the articles with a
warranty which binds him personally, and
judgment is recovered against him for a
breach, he is entitled to recover the
amount); Elliott v. Walker, 1 Rawle (Pa.)
126. And see Leavitt v. Parks, 7 N. Brunsw.
282. And he is entitled to reimbursement in
such cases notwithstanding error in the judg
ment against him. Howe v. Buffalo, etc.. R.
Co., 38 Barb. (N. Y.) 124 [affirmed in 37
N. Y. 297]; D'Arcy v. Lyle, 5 Binn, (Pa.)
441; Clark p. Jones, 16 Lea (Tenn.) 351;
Frixione v. Tagliaferro. 4 Wkly. Rep. 373.
So an agent is entitled to reimbursement
where the money is paid out pursuant to a
rule of an exchange of which he is a member,
a breach of which rule would subject him to
certain disqualifications as such member.
Read v. Anderson, 13 Q. B. D. 779, 49 J. P.
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entitled to reimbursement; 79 but if he is individually liable he may discharge the
liability and recover of the principal.80 No right of reimbursement arises where
4, 53 L. J. Q. B. 532, 51 L. T. Rep. N. S. 55,
32 Wkly. Rep. 950. And see Ulster County
Sav. Inst. v. New York Fourth Nat. Bank,
5 Silv. Sup. (N. Y.) 144, 8 N. Y. Suppl.
162.
Refunding money collected for principal. —
Where a mortgagee's attorney accepted a
note from the redemptioner for the full
amount bid on foreclosure, including exces
sive attorney's fees, and after remitting the
amount to the mortgagee excepting attorney's
fees, and selling the note, was compelled
to refund to the purchaser of the note
the excessive attorney's fees, the note hav
ing been held invalid as to them, the
mortgagee was bound to make good to the
attorney the amount so refunded, since the
taking of the excessive attorney's fee was
for his benefit, and he was primarily liable
therefor. Owen v. Baxter, 97 Mich. 539, 56
N. W. 930. So where plaintiffs as agents re
ceived a draft and forwarded it for collection,
not disclosing the agency, and on its being
paid at maturity paid over the amount to
defendant, who had become entitled thereto
by purchase, and the draft proved to be a
forgery, and plaintiffs were compelled to
refund to the drawee, they were entitled to
receive back from defendant the money so
paid . him. Little v. Derby, 7 Mich. 325.
Where, however, an attorney collected money
on a judgment confessed by a debtor in favor
of his client, and paid the same over to de
fendant, another creditor of the debtor, under
direction of his client, in satisfaction of a
claim against the debtor on which his client
was security, and subsequently, the confessed
judgment having been set aside as fraudulent,
the attorney, under the decree, paid to the
receiver appointed for the debtor the amount
collected and paid to defendant, it was held
that defendant, not having employed the at
torney to collect the judgment, was not bound
to repay to him the amount so paid. Flower
r. Beveridge, 161 111. 53, 43 N. E. 722
[affirming 58 III. App. 431].
Remission of price to principal before col
lection.— If an agent, in anticipation of the
receipt of the amount of sales for his prin
cipal, remit such amount, and the purchasers
fail to pay, it is not the loss of the agent,
but of the principal, unless the agent sells
on a del credere commission. McLarty V.
Middleton, 0 Wkly. Rep. 379, 853. Del
credere agents see Factors and Brokers, 19
Cyc. 133, 152.
Reduction of damages. — It seems that an
agent who. as a result of incurring re
sponsibilities in the transaction of the
agency, is arrested on civil process, is not
entitled to recover damages for the imprison
ment from his principal, where he, the
agent, had the means of paying the claim.
Leavitt r. Parks. 7 N. Brunsw. 282.
79. Whitley v. Murray, 34 Ala. 155; Mead
ows r. Smith, 34 N. C. 18 (holding that if an
asrent. contracting for his principal, discloses
the name of his principal, he is not legally
responsible to the person with whom he
contracts ;. and if, therefore, he pays any
damages arising from the breach of the con
tract, he cannot recover the amount so
paid from the principal, under the count for
money paid, unless it was paid at the prin
cipal's special instance and request) ; Wemys
v. Greenwood, 5 L. J. K.. B. O. S. 257 (hold
ing that in general an agent is not warranted
in paying a debt due from his principal with
out a previous authority or a subsequent
assent; but where a person fills the char
acter of agent to two parties and receives
from one a sum on account of the other,
which sum he carries to the account, it
seems that he may make any deductions
afterward from that sum which the person
who paid it would have had a right to
make in the form of set-off.
80. Illinois.— Searing v. Butler, 09 111.575,
where a commission merchant, by direction
of his principal, sold wheat for the latter,
to be delivered at any time during the cur
rent year at the seller's option, and after an
advance in the price the principal refused
to stand to the contract, and the merchant
settled with the buyer by paying him the
difference between the contract price and the
market value, the principal being unknown
to the purchaser.
loica.— Nixon v. Downey, 49 Iowa 166,
holding that an agent's right to reimbur.-re-
ment from his principal of moneys paid by
him under a contract made for the principal
under authority from him is not affected by
the fact that he made the contract in his
own name, the principal not having in
structed him to contract otherwise.
Kentucky. —Thomas v. Beckman, 1 B. Mon.
29, holding that where an agent made him
self liable as surety of his principal in a
bill of sale of a slave, the agent was en
titled to recover from his principal the
amount paid by him to the vendee on fail
ure of title to the slave.
New York.— Ulster County Sav. Inst. c.
New York Fourth Nat. Bank, 5 Silv. Sup.
144, 8 N. Y. Suppl. 162, where the agent of
a New York principal, pursuant to instruc
tions, sold stock on the New Orleans Ex
change for delivery the next day, and de
livery being impossible because of the cor
poration's refusal to transfer the stock, he
paid the purchaser the damages awarded him
by the exchange, and it was held that he
was entitled to reimbursement, although he
did not give the principal notice so as to
afford the latter an opportunity to compel
the corporation to transfer the stock.
Vermont:— Dow v. Worthen, 37 Vt. 103.
where, in assumpsit for not receiving a lot
of poultry purchased by plaintiff as defend
ant's agent, it was held that the fact that
plaintiff became personally responsible for
the price of the poultry, the seller being un
willing to trust defendant, did not chang*
the relation of the parties as between them
selves.
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the agent makes advances, not on the principal's account, but for his own individual
benefit."1
b. Indemnity.83 An agent who has incurred an individual liability in the
proper conduct of his agency may sue the principal in equity for indemnity,
although nothing has been paid in discharge of the liability.83 It has been held,
however, that the principal is not liable at law for the amount in which the agent
is liable, where that liability has not been discharged by the agent.*1 At any rate
the implied agreement of a principal to indemnify his agent against loss incurred
in the performance of his duties does not entitle the agent to recover more than
nominal damages for a liability incurred, but from which he has not suffered actual
loss.*5
e. Conditions Affecting Right — (i
) Want of Authority. An agent who
advances money for account of his principal or incurs expenses or losses in transact
ing the agency is not entitled to reimbursement and indemnity, where the money
was paid out or the loss incurred with respect to a matter as to which the, agent
acted in excess of his authority, or in violation of his instructions.88
"Wisconsin. — faveland v. Own. 36 Wis.
612, holding that where nn agent contracts
in his own name for the benefit of the prin
cipal, who fails to fulfil the contract, the
agent may pay the damage at once without
waiting to be sued.
See 40 Cent. Dig. tit. " Principal and
Agent," S 224 et seq.
81. Woodlief v. Moncure, 17 La. Ann. 241,
where an agreement for the sale of a plan
tation provided that fifty thousand dollars
should be paid in cash, to be made up in a
certain way, and in arranging this matter,
a small balance of account between the
parties, required to complete the cash pay
ment, was disputed, and the agent who
effected the sale paid it to the vendee to
prevent the transaction from falling and the
consequent loss of his large commission,
and it was held, in an action against the
vendor to recover this balance, that the suit
could not be maintained, as it was clear
that plaintift* did not act in making the
payment as negotiorum gestor for defendant,
hut for his own advantage. And see Talbot
v. Montmagny Assur. Co., 12 Quebec Super.
Ct. 64. See," however, Bartholomew v. Au-
mack, 25 Oreg. 78, 34 Pac. 817, holding
that under a contract by an agent for the
*ale of lands, providing that when the owner
lias received a designated amount in actual
cash from the sale of the property, if realized
during the existence of the contract, he will
convey to the agent all the unsold lots and
all the notes wholly or partly unpaid, the
agent may recover from the owner an amount
advanced to prevent a forfeiture of the con
tract after the latter ban received in- actual
cash the full sum contracted for within the
time agreed upon, where a total failure of
tho title after full performance of the agree
ment precludes the agent from selecting any
property in repayment of the amount ad
vanced.
82. See, generally, Indemnity, 22 Cvc.
78.
83. Mohawk, etc., R. Co. ». Costigan. 2
Sandf. Ch. (N. Y.) 306 (holding that where
a.n agent purchases land in his own name, on
request and for the benefit of his principal,
pays part of the consideration, and gives his
mortgage for the residue, with a bond in
which his principal joins, the agent is a
surety in respect of such bond, and equity
will decree that he be indemnified against
the bond and mortgage on his conveying the
title to his principal) ; Lacev P. Hill, L. R.
18 Eq. 182, 43 L. J. Ch. 551, 30 L. T. Rep.
N. S. 484, 22 TYkly. Hep. 586 (holding that
in equity the liability of a principal to in
demnify his agent is not confined to actual
losses, but extends to all the liabilities of the
agent incurred on behalf of the principal) ;
Smith r. Belleville School Trustees, lfi Grant
Ch. (U. C.) 130. And see Bastable v.
Denegre, 22 La. Ann. 121.
84. Brand r. Henderson, 107 111. 141 (hold
ing that an agent who contracts for the pur
chase of wheat, and tenders the warehouse
receipts therefor to his principal within the
stipulated time, cannot recover the difference
between the purchase-price and market price
on the day of tender, save upon proof that
he had actually paid for the wheat) ; Otter
Creek Lumber Co. v. McElwee, 37 111. App.
285 (holding that an action will not lie by
an agent to recover of his principal damages
from the failure of the principal to supply
goods which were sold to purchasers on the
agent's responsibility, unless it appears that
the agent has actually parted with money or
other value in settlement of the damages to
the purchaser ; and an action brought before
such payment is premature, and will be dis
missed). Contra, Flower p. Jones, 7 Mart.
N. S. (La.) 140; Leavitt v. Parks, 7 ST.
BrunsW. 282, semble.
85. Brown r. Mechanics', etc., Bank, 10
K. Y. App. Div. 207, 44 N. Y. Sunpl. (145.
86. California. — Beckman v. Wilson, 61
Cal. 335, holding that if one employed to
manage property for its owner is empowered
to make such repairs only as are necessary
to preserve and protect the property from
ordinary wear and tear, he cannot charge
the owner with the expense of permanent im
provements, or of rebuilding after a fire.
Colorado.— Ross v. Clark. 18 Colo. 90. 31
Pac. 497, holding that where an spent is
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(n) Termination of Agency. The termination of the agency before full
performance thereof does not defeat the agent's right to reimbursement and
indemnity on account of moneys expended or liabilities incurred by him before his
authority closed; 87 but he is not entitled to reimbursement or indemnity on account
purchase of a property, and makes a contract
differing from the one authorized, in that it
requires a larger cash payment and a larger
instalment the first year, such contract i9
not enforceable against the principal, even
though the purchase-money be smaller, and
the agent cannot recover from his principal
a deposit made by him on the unauthorized
contract.
Georgia.— Hardeman v. Ford, 12 Ga. 205,
holding that where a factor has made ad
vances to hi9 principal and sells the goods
intrusted to him in an unauthorized manner
for less than the amount of the advance, he
cannot recover the difference.
Illinois. — St. Louis, etc., R. Co. v. Thomas,
85 111. 464.
Indiana.— Godman v. Meixsel, 05 Ind. 32,
where it appeared that a sale of corn was
made by A for B, the same to be delivered
at a certain price per bushel, during a cer
tain month ; that about the middle of the
month the price of corn had advanced, and
B thereupon telegraphed to A to buy enough
to fill the balance of the sale ; that instead
of so doing, A paid the purchaser, as upon
a forfeited contract, the difference between
the agreed price and the then market price,
and before the end of the month the price
fell to very nearly that agreed upon; and it
was held that this payment by A was unau
thorized, and that B was not liable to him
therefor.
Louisiana. — Jackson t>.Morse, 3 La. 555;
Pelletier v. Roumage, 2 La. 528.
Massachusetts. — Keyes v. VVestford, 17
Pick. 273.
Xetc York.— Olvphant v. McNair, 41 Barb.
440 [affirmed in 41 N. Y. 619] (holding that
where N authorized M to buy for him five
hundred shares of the stock of a mining com
pany, and M bought only one hundred shares,
X was not liable for the money so advanced
by M) ; Burby r. Roome, 7 Misc. 167, 27
X. Y. Suppl. 250 (holding that where the
owner of a building informs his agent who
has charge of the building that he has con
tracted with a certain person to make re
pairs for the ensuing year, and the agent
employs another person to make repairs, he
is not entitled to the.; amount thereof as a
disbursement) .
Pennsylvania. — Shrack P. McKnight, 84
Pa. St. 26, holding that where an agent em
ployed to subscribe for stock in a railroad
company for his principal and in his prin
cipal's name, subscribed and paid calls in his
own name, and afterward procured a cer
tificate and tendered a transfer to the prin
cipal, who refused to take and pay for them,
the agent could not recover.
Texas. — Ranger v. Harwood. 39 Tex. 139,
holding that an agent cannot withdraw goods
from a prescribed route of transportation,
and retain charges thereon additional to the
charges whieh would properly have been made
upon the route prescribed by the contract by
which he received the goods for shipment.
Vermont.— Fuller r. Ellis, 39 Vt. 345, 94
Am. Dec. 327.
England.— Johnston v. Usborne, 11 A & E.
549, 1 Jur. 943, 3 P. & D. 236, 39 E. C. L.
299 ( where commission agents were au
thorized by principals to sell on their ac
count certain oats ; and the agents sold the
same with a warranty, but without disclos
ing the names of their principals; and the
oats not answering the warranty, the agents
were compelled to make a reduction in the
price; and it was held that they could not
recover the damage they thus sustained from
their principals, as they had chosen to sell
in their own names, and as there was no
privity of contract between them and their
principals which would create a guarantee
that the oats were of a specific quality) ;
Frixione v. Tagliaferro, 4 Wkly. Rep. 373.
See 40 Cent. Dig. tit. " Principal and
Agent," § 224 et seq.
Unauthorized warranty. — Where an agent
pays a judgment recovered against him on
an unauthorized warranty he cannot recover
the same of his principal. Groom t'. Swann,
1 Fla. 246; J. I. Case Threshing Mach. Co. c.
Gardner, 67 S. W. 367, 24 Ky. L. Rep. 63.
And see Johnston v. Usborne, 11 A. & E. 549,
1 Jur. 943, 3 P. & D. 236, 29 E. C. L. 299.
Ratification. — The principal is liable for
reimbursement if he ratifies the agent's acts.
Cornwall v. Wilson, 1 Ves. 509, 27 Eng. Re
print 1173 (where plaintiff, a factor abroad,
exceeded the price limited for the purchase
of hemp, and defendant, who objected to the
contract but afterward reshipped and dis
posed of some of it on a risk, was ordered to
account for the cost price) ; Frixione r.
Tagliaferro, 4 Wkly. Rep. 373.
87. Minnesota.— Deering Harvester Co. r.
Hamilton, 80 Minn. 162. 83 N. W. 44.
Missouri. — Roval Remedy, etc., Co. *.
Gregory Grocer Co., 90 Mo. App. 53, holding
that while a contract for an agency for an
indefinite time and not coupled with an in
terest is revocable at any time, yet if the
agent has incurred expense in the matter,
the principal cannot appropriate the result*
without compensation.
iVeic York.— Terwilliger V. Ontario, etc™
R. Co., 149 N. Y. 86, 43 N. E. 432 [rererst*?
73 Hun 335, 26 N. Y. Suppl. 268] : Baker r
Angell. 12 N. Y. St. 406, where it appeared
that defendant employed plaintiff to sell his
farm on commission, and at once commenced
work and expended moneys in an honest en
deavor to sell the farm : that by the contract
of employment plaintiff had a year in which
to procure a purchaser, he alone to bear the
risk of failure and to receive compensatios
only in the event of success: that at the fai
of a month, and before plaintiff had found *
purchaser, defendant revoked his authority
to act as agent; and it was held that plain
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of moneys expended or liabilities incurred with reference to acts subsequently done
by him under his expired authority.88
(m) Illegality of Transaction. An agent who knowingly engages in
an illegal transaction for his principal cannot recover of the latter for advances
made on his account or for losses incurred in conducting the agency.89
(iv) Fraud and Misconduct — (a) In General. An agent is not as a rule
tiff was entitled to recover his reasonable
and necessary expenses.
Korth Carolina.—Fisher r. Southern
L.&T. Co., 138 N. C. 90, 50 S. E. 592, hold
ing that one authorized to improve and sell
lands and reimburse himself for his expenses
out of the proceeds of the sale is entitled,
after the termination of his authority by the
death of the principal, to be repaid from the
proceeds of the property, when sold, expenses
incurred by him under the oontract.
Pennsylvania.— Jaekel r. Caldwell. 15G Pa.
St. 260, 26 Atl. 1063 (holding that where
one employed to sell mining land, he to re
ceive all over a certain amount, incurs large
expenses in seeking to effect the sale, and is
permitted to do so for a period of years, he
is entitled to recover his expenses, if his
authority is revoked) ; Blackstone r. Butter-
more, 53 Pa. St. 266 (holding that if the
agent has expended money upon the business,
the principalj on revocation, becomes liable to
him on an implied assumpsit).
United States. — U. S, r. Jarvis, 26 Fed,
Cas. No. 15,468, 2 Ware 274. 4 X. Y. Leg.
Obs. 298. See, however, Montgomery t\
Mine. L. Ins. Co., 97 Fed. 913, 38 C. C. A.
553.
England.— Hodgson v. AndersoH, 3 B. & O.
842, 5 D. i B. 735, 10 B. C. L. 379.
Canada. — See Hyde t>.Gooderham, 6 U. C.
C. P. 21.
Advances made after revocation of the
agency are a proper subject of reimburse
ment, where the money is paid in discharge
of liabilities previously incurred in pursuance
of authority. Gelpcke r. Quentell, 74 X. Y.
509 : U. S. v. Jarvis, 26 Fed. Cas. No. 15,468,
2 Ware 274, 4 N. Y. Leg. Obs. 298.
These rules apply in favor of public agents.
U. S. v. Jarvis, 26 Fed. Cas. No. 15,468, 2
Ware 274, 4 N. Y. Leg. Obs. 298.
88. Soule v. Dougherty, 24 Vt. 92 (holding
that where the agency has terminated except
for the purpose of rendering an account to
the principal, and the agent, without any
necessity to justify an extension of his powers
by implication and without the knowledge or
consent of the principal, commences suits in
the name of the principal upon demands
taken by him in the principal's name, he ex
ceeds his power, and the principal is not
liahle for the costs that accrue in the suits) ;
In re Overweg, [1900] 1 Ch. 209, 69 L. J. Ch.
255. 81 L. T. Rep. X. S. 776, 16 T. L. R. 70;
Phillip v. Jones, 4 T. L. R. 401 (both holding that a stock broker is not entitled to
reimbursement for losses resulting from stock
operations parried on by him after the prin-
ci pal's death) .
89. Georgia.— National Bank v. Cunning-
bam, 75 Ga. 366.
Illinois.— Samuels r. Oliver, 130 111. 73, 22
N. E. 499, holding that an agent who know
ingly aids his principal in effecting an un
lawful combination to raise the price of
wheat cannot recover for advances made for
such purpose. , . ;
United States.— Kirkpatrick v. Adams, 20
Fed. 287; Bartlett v. Smith, 13 Fed. 263, 4
McCrary 388.
England.— Bailev v. Rawlins, 7 L. J. K. B.
O. S. 208.
Canada. — Leavitt v. Parks, 7 N. Brunsw.
282.
See 40 Cent. Dig. tit. "Principal and
Agent," § 225. And see Contracts, 9 Cvc.
560 ; Gaming, 20 Cyc. 952. .
An express promise by the principal to re
imburse the agent is illegal and void under
such circumstances. Bailey r. Rawlins, 7
L. J. K. B. O. S. 208 ; Leavi'tt r. Parks, 7 N.
Brunsw. 282.
A ratification of a tort will not enable the
agent to recover indemnity from his prin
cipal, since there can l>e no contribution be
tween joint tort-feasors. Leavitt i: Parks,
7 X. Brunsw. 282. And see supra, I, F, 2,
a, (in).
Secret intention of principal.— There is no
principle of general law upon which a prin
cipal can avoid liability to his agent for
advances made in good faith on his request,
because the contract on which they were
made was rendered illegal by the secret in
tention of the principal not to perform the
same in accordance with its terms. Parker
v. Moore, 115 Fed. 799. 53 C. C. A. 369 [re
versing 111 Fed. 470].
Transactions held not to be illegal so as
to preclude reimbursement see Owen v.
Baxter, 97 Mich. 539, 56 X. W. 930; Howe
0. Buffalo, etc., R. Co., 37 X. Y. 297 [affirm
ing 38 Barb. 124] ; Moore v. Remington, 34
Barb. (X. Y.) 427.
Where an agent commits a trespass with
full notice that it is such, and in consequence
he is compelled to pay damages, lie is not
entitled to look to the principal for reim
bursement and indemnity. Young's Estate,
15 Pittsb. Leg. J. X. S. (Pa.) 40tf. But if
the agent acts innocently and without notice
of the wrong, the law will imply a promise
on the part of the principal to indemnify
him. Moore v. Appleton, 26 Ala. 033; Drum-
mond v. Humphreys, 39 Me. 347 ; Gower v.
Emery, 18 Me. 79: Young's Estate, supra ;
Hoggan v. Cahoon, 26 Utah 444. 73 Pac. 512,
99 Am. St. Rep. 837. Contra, Pierson r.
Thompson, 1 Edw. (N. Y.) 212, holding that
an agent has no claim against his principal
for indemnity against the consequences of a
trespass, although he commits the act in
good faith, supposing himself authorized, in
the absence of an. express promise of in
demnity.
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entitled to reimbursement and indemnity on account of advances made, expenses
incurred, or losses sustained in reference to transactions as to which he has been
guilty of fraud, negligence, or other misconduct.90
90. Kentucky. — Chamberlain v. Chamber
lain, 41 S. W. 312, 10 Ky. L. Rep. 572.
Louisiana. — Fisk p. Oltit, 3 Mart. N. B.
553 (holding that if an agent in New Orleans
sells his principal's property for a bill on
New York in his own favor, with the pro
ceeds of which when discounted he credits
the principal in an account current without
informing him of the circumstances, he can
not claim for a loss from the dishonor of the
bill) ; Beal l<
.
McKiernan, 6 La. 407 (where
an agent to buy sold his own property to the
principal without informing the latter of the
facts) .
New York.— Moore p. Moore, 21 How. Pr.
211, holding that an agent who procured
property sold under foreclosure by him to
be bought in for him by a friend at an in
adequate price was not to be entitled to
interest on the sum as an advance. See, how
ever, Monnet v. Merz, 127 N. Y. 161. 27
N. E. 827 (where a principal authorized his
agent to employ counsel in a suit brought
against the agent, and the agent did so, and
afterward compromised the suit without the
principal's authority, and upon an account
ing, the lower court allowed the agent credit
for half the attorney's fees and half the
amount paid in settlement of the suit, and
it was held that the agent should be allowed
credit for the entire amount of the attorney's
fees) ; Hoy f. Keade, 1 Sweeny 026 (holding
that where, before an action brought by an
agent for expenses, he has wrongfully con
verted the goods, such conversion does not
constitute a defense to the action, but the
principal, if he still remains the owner of
the property, may offset the value of the
property so converted ) .
Oregon. — Williamson r. North Pac. Lum
ber Co . 43 Oreg. 337. 73 Pne. 7
,
where de
fendant sold lumber to plaintiff, to be shipped
to plaintiff's customers in another country,
the contract providing that if a dispute arose
at the port of discharge as to the quality of
the lumber, defendant should appoint an
ngetit on the spot to settle it, and a dispute
arose, and defendant appointed plaintiff its
agent to settle, and plaintiff appointed other
persons to examine the lumber and report
what allowance should be made to the buyers,
and such persons recommended a certain re
duction, and plaintiff settled with the buyers
on such basis, and it was held that if plain
tiff acted fraudulently in making the settle
ment defendant would not be liable for the
cost thereof.
Vermont.— Fuller r. Ellis, 3D Vt. 345, 94
Am. Dee. 327.
See 40 Cent. Dig. tit. "Principal and
Agent," s 224 Ft ten.
See, however. Petto r. Planters', etc.. Bank,
3 Stew. (Ala.) IS (where A received cotton
of P, made an advance, and agreed to ship
it to New Orleans or New York, and have it
sold for the best price it would bring. A to
have the entire control of it, and the pro-
coeds to lie applied to refund the advance,
and when in New Orleans it would have
produced enough to pay the advance, and A
did not sell it there, but reshipped it for Xew
York, where it sold for less, and it wa9 held
that A, having acted fairly, was not holden
for the loss) ; Poole r. Poindexter, 72 Kan.
654, 83 Pac. 126 (holding that a transaction
hy which a member of an association fur
nished funds to a corporation which was con
ducting experiments under a contract with
the association, and accepted stock for the
funds so furnished, did not. in the absence
of anything inconsistent with actual good
faith and fair dealing, preclude the member
from recovering from the association for ex
penses incurred in looking after operations
under the contract with the corporation I .
Negligence. — If the agent neglects his duty
in reference to the matter out of which his
loss arises, to the injury of his principal,
such neglect will, to the extent of the injury,
reduce or discharge the liability of the prin
cipal to indemnify the agent. Haskin r.
Haskin. 41 111. 107. And see Jackson r.
Morse, 3 La. 555; Veltum v. Koehler, 85
Minn. 125, 88 N. W. 432 (holding that an
agent cannot claim reimbursement where the
advances and expenditures made by him were
rendered necessary by his own failure to
exercise reasonable care and diligence in the
conduct of the business of the agency) ;
Frixione r. Tagliaferro, 4 Wkly. Rep. 373.
If, however, such neglect does not result in
injury to the principal, the rights of the
agent will not be affected thereby. Haskin
p. Haskin, supra. Compare Armstrong r.
Pease, 68 Ga. 70; Gossler v. Lau, 69 N. Y.
Super. Ct. 365, 14 N. Y. Suppl. 289 j Field r.
Banker. 9 Bosw. (N. Y.) 467; Gooderham r.
Marlatt, 14 U. C. Q. B. 228.
Representing adverse party.—A broker pur
chased goods on commission at a month's
credit, and paid duties on them, and sent
them to the place of the purchaser's abode,
consigned to his own order. The seller, bein»
fearful of the purchaser's credit, procured the
broker to delay the arrival of the goods till
the month's credit expired, and to tender
them to the buyer on payment of the price,
whereupon they were refused. It was held
that the broker could recover neither the
price nor dutieB. Hurst t'. Holding, 3 Taunt.
32. 12 Rev. Rep. 587. So an agent is not
entitled to recover a loss sustained on a
shipment of cotton purchased for his prin
cipal, where, without the principal's knowl
edge, he filled the order of purchase with
cotton consigned to him hy another for sale.
Beal ». McKierman, 6 La. 407. And if the
agent of one party secretly becomes the a«s?nt
of the adverse party, and pays out money
for him in transacting the agency, he cannot
compel the adverse party to reimburse him.
Cincinnati, etc., R. Co. *f. Morris, 10 Ohio
Oir. Ct. 502, 6 Ohio Cir. Dec. 640. However,
a general confidential business agent wh.3
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(b) Failure to Keep and Render Accounts." It is the duty of an agent to keep
and render an account of advances made and expenses incurred in the course of
the agency, and his failure to do so may, under some circumstances, bar him from
reimbursement."
(v) Failure to Effect Transaction. Ordinarily an agent who is employed to
negotiate a particular transaction is not entitled to expenses incurred in unsuccess
ful efforts to effect the transaction.*3
d. Enforcement of Right.8* An agent who has bought goods for the principal
with his own funds may, in case the principal refuses to accept them, sell the same
for the purpose of reimbursing himself.95 Although an agent may have a lien for
advances on property of the principal in his hands, yet he is not bound to resort to
the property in the first instance, but may demand reimbursement immediately.0'
4. Agent's Lien 97— a. In General. Where an agent is entitled to compensa
tion, or to reimbursement and indemnity on account of advances, expenses, and
losses, and the money or property of the principal with reference to which his
services were rendered, or the advances were made, or the expenses or losses
incurred, is in his hands, he has a lien thereon which entitles him to retain the
property until his claim is satisfied." In the absence of an express or implied
pays insurance premiums on the principal's
property is entitled to credit therefor from
his principal, although he may also have been
the agent of the insurance company, pro
vided he informed the company that the
property was in his control, and they per-
* ruitted the policies to stand without attempt
ing to avoid them, as in such a case the
policies at the most were merely voidable,
and it will not be presumed that the insur
ance companies would elect to avoid. Roch
ester v. Levering, 104 Ind. S62, 4 X. E. 203.
And in an action to recover money paid by
plaintiff at defendant's request to bind a
contract for the sale of land to defendant,
the fact that plaintiff was to receive commis
sions from the vendor does not affect plain
tiff's right to recover. Bang v. Dovey, 11
Mifcc. (N. Y.) 350, 32 X. Y. Suppl. 154.
91. Accounting as condition precedent to
action for reimbursement see infra, IV, B, 1.
92. Moyses p. Rosenbaum, 98 111. App. 7
(holding that the duty of an agent who is
employed at an annual salary and Iris ex
penses is not fulfilled by reporting that he
has spent a round sum of money in prosecut
ing his employment) ; Dillman «. Hastings,
144 U. S. 136." 12 S. Ct. 082, 36 L. ed. 378[
Quirk r. Quirk, 155 Fed. 199 (holding that
an agent on an accounting for money col
lected for his principal will not be allowed
for disbursements claimed to have been made
by him where he failed to keep proper ac
counts, and the testimony in support of his
claim is vague nnd unsatisfactory) ; Eddy V.
Kddv. 7 Quebec Q. B. 300 {affirmed in (1900)
A. C. 299]. And see Motley n. Motley, 42
N". C. 211, holding that an agent is not
entitled to charge for payments made for his
principal without showing that upon a settle
ment of the transactions of his agency such
an amount was due to him. See. however,
Jones v. Hoyt, 25 Conn. 374 (holding that if
an agent has conducted fairly in the sale of
certain lumber, obtaining the best prices that
by reasonable diligence could be obtained, and
rVc*.n>W>ting honestly according to his best
means, and has explained to the satisfaction
of the jury his neglect to keep exact ac
counts, and such neglect involved no gross
carelessness or dishonesty on his part, he
ought to be allowed out of the proceeds of
the lumber all the necessary expenses of man
aging and disposing of the same) ; Biest V.
Versteeg Shoe Co., 97 Mo. App. 137, 70 S. W.
1081 (holding that it is necessary for an
agent only to introduce substantial testimony
by which the jury can estimate his expenses);
Gallup p. Merrill, 40 Vt. 133 (holding that
an agent who refuses to render a specific ac
count to his principal when required is not
thereby barred from maintaining an action
for a balance due from the principal, but
such refusal only affects the agent unfavor
ably as a matter of evidence).
93. Dalton p. Irvin, 4 C. & P. 289, 19
E. G. L. ,519, unless such expenses are un
usual and have been incurred in consequence
of the principal's having urged him to ex
traordinary expedition in the matter. See,
however, Stewart v. Kahje, 3 Stark. 161, 3
E. C. L. 636.
Termination of agency as affecting right to
reimbursement and indemnity see supra, III,
B, 3. c, (II),' .■.
94. Enforcement by suit see infra, IV.
95. Zoit c. Millaudon, 4 Mart. X. S. (La.)
470; Do Bavier v. Funke, 21 X. Y. Suppl. 410
[affirmed in 142 X. Y. 633, 37 X. E. 50*].
96. Beckwith v. Sibley, 11 Pick. (Mass.)
482; Hoy f. Reade, 1 Sweeny (X. Y.) 026.
97. Liens in general see Liens, 25 Cyc. 655.
Factors' and brokers' liens see Factors axd
Brokers, 19 Cyc. 156 et scq., 288.
98. Alabama.— White v. Sheffield, etc., R.
Co., 90 Ala. 254.
Arkansas.— Byers v. Danloy, 27 Ark. 77.
Indiana. — Vinton V. Baldwin, Up Ind- 433.
Kentueky.— Grauman v.. Reese, 13 Ky. L.
Rep. 083.
Lotiisiana. — Bastable v. Denegre, 22 La.
Ann. 124 (holding that a party acting as
agent for heirs in the prosecution of a land
claim under an agreement may withhold
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agreement creating a general lien, the lien exists only on the particular property
with reference to which the agent's services were rendered, or the advances were
the payment of so much of the proceeds
of the sale of the land, which he has re
ceived for them, as will be necessary to
cover possible liabilities on account of suits
brought by settlers for improvements made
on the land, unless the heirs give satisfac
tory security against loss resulting from
such suits) ; Hereford v. Leverich, 16 La.
Ann. 397; King v. Osborne, 2 Mart. N. S.
247 (hokling that one receiving indorsed
notes to collect, the proceeds to be applied
to his advances, may retain them until in
demnified).
Maine.— Newhall !'. Dunlap, 14 Me. 180,
31 Am. Dec. 45, holding that where an agent
has a lien on property for his security, the
general owner cannot maintain replevin
against him for it until the lien be dis
charged.
New York.— Cooper v. Hong Kong, etc.,
Banking Corp.; 107 N. Y. 282, 14 ,Ni Ei
277 [reversing 13 Dalv 183] ; Nagle v. Mc-
Feeters, 97 N. Y. 196; Underhill v. Jordan,
72 N. Y. App. Div. 71, 76 N. Y. Suppl.
260. holding that an agent acting in a fidu
ciary capacity in the management of a
quasi-trust fund which, if paid over by him
to his principals, will be removed from the
jurisdiction of the court so as to prevent
him from collecting a claim for services
and expenses and disbursements paid out
In its management, has an equitable lien
on such fund, at least to the extent of his
claim for expenses and disbursements.
Pennsylvania. — Cranston v. Philadelphia
Ins. Co., 5 Binn. 5.38 (Ifolding that an agent
who effects insurance for his principal and
becomes answerable for the premium has
a lien on the policy so long as he retains
it) ; Com. -p. Evans, 2 Leg. Op. 3 (holding
that an agent has a lien on the papers or
property of his principal to secure payment
of his compensation) ; Devereux v. Phila
delphia Bank, 1 Phihi. 477 (holding that
a principal cannot countermand the pay
ment of a bill in the possession of his
agent, where the agent has a lien for a
debt growing out of his agency).
South Carolina.— State Bank v. Levy. 1
MeMulI. 431, holding that where an agent
for a commission negotiates exchanges for a
firm, buys bills for them-, and to raise the
funds for that purpose draws and sells bills
on such firm for corresponding amounts,
some of which the firm accepts and others
are protested, such agent, on the failure of
the firm, has a lien on any funds which came
to his hands for his principals to secure him
self against the outstanding liabilities, al
though in fact he may not have paid any
of the bills.
Tennessee. — Wade -r. Roberts. 6 Humphr.
124, holding that where a distributee brought
his bill against his agent for property which
had come to his hands under an agreement
to collect the distributive share, the agent
was entitled to a decree to subject the estate
in his hands to preexisting claims and ad
vances made in the exeoution of his agency.
Texas. — Gresham v. Galveston County,
(Civ. App. 1896) 36 S. W. 796, holding
that under an order of the commission
ers' court appointing defendant agent for
the sale of school lands, and providing that
he should be paid a commission on the" amount received " by him for the sale of
such lands, defendant has a lien for his com
mission upon notes given for such deferred
payments entitling him to tlte possession of
the notes for the purpose of collection.
United States.—Dowell V. Cardwell. 7 Fed.
Cas. No. 4,039, 4 Sawy. 217, holding that an
agent employed to collect a claim against tbe
United States for a certain per cent of the
amount realized has a lien upon the fund
for his compensation.
England.— In re Fawcus, 3 Ch. D. 795,
34 L. T. Rep. N, S. 807; Hammonds r. Bar
clay, 2 East 227; Foxcraft r. Wood. 4 Russ.
487, 28 Rev. Rep. 161, 48 Eng. Ch. 437, 3S
Eng. Reprint 888.
Canada.^ Eddy v. Eddy, 7 Quebec Q. B.
300 [affirmed in [1900] A. C. 299].
See 40 Cent. Dig. tit. " Principal and •
Agent," § 240.
A mere forwarding agent has no lien upon
goods sent to him to be shipped to a con
signee resident in another city. Farwell c.
Price, 30 Mo. 587.
A purchasing agent has a lien on the prop
erty purchased for reimbursement and in
demnity where he purchased on his own
credit, or with his own funds, or where
he incurred expenses in the purchase, and
the property is in his possession. Stevens
V. Robins, 12 Mass.. 180; Johnston r. Gerrv,
34 Wash. 524, 76 Pnc 268, 77 Pat 503
(holding that one who, under an agreement
to attempt to procure title to a tract of
land for another, expends money in his en
deavors, and finally obtains a title in his
own name and takes possession of the land,
is entitled, on judgment for possession be
ing rendered against him at suit of the
person for whom he rendered the service*,
to be reimbursed for his expenditures in
obtaining the title, and to have the amount
of such expenditures made a lien on the
premises) ; Merrill v. Rokes. 54 Fed. 450. 4
C. C. A. 433; Matthews v. Menedper. 16
Fed. Cas. No. 9.289. 2 McLean 145 (holding
that this is especially the rule where tbe
principal is insolvent, and the liability of
the agent to pay is about to be enforced ) .
A selling agent has a lien on the property
for reimbursement where it is in his pos
session. In rc Paw's Patent Felted Fabric
Co., 1 Ch. D. 631, 45 L. J. Ch. 318, 24
Wklv. Rep. 507. See, however. Blight r.
Ewing, 1 Pittsb. (Pa.) 275, holding that
where a person agreed to become the agent
of a landowner to sell, rent, and dispose
of a certain lot of land, upon the terms
that said property was to be charged wit a
fill, B, 4, a]
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made, or tho expenses or losses incurred." To entitle the agent to a lien the funds
or property against which it is asserted must be in the actual or constructive
possession of the agent;1 and he must have acquired that possession lawfully,2
its cost, interest, and necessary expenses,
9uch person to contribute his services, etc.,
and the net profits to be divided between
the parties, such agent had no lien on the
land for his services.
Subagents. — An agent for an attorney in
fact must look to the attorney for compen
sation; he has no lien on lands which were
the subject of his agency. Clay v. Hop
kins, J A. K. Marsh. (Ky.) 485.* So where
goods are delivered by A to B to sell, and
B delivers them to a third person to sell,
such third person has no lien upon the
goods as against the principal. Phelps v.
Sinclair, 2 N. H. 554. Thus where A, a
merchant, consigned goods to the master
of a vessel bound to Havana for sale, and
the master upon his arrival at Havana de
livered the goods to B, a commission mer
chant, for sale, the master having no au
thority to pledge the goods for his own
account, B by receiving the goods with
knowledge that they belonged to A became
substituted as agent or factor in place of
the master, and was accountable to A, and
could not retain them for any advances
made to the master or for a balance of ac
count arising from transactions between
hira and the master. Buckley v. Packard,
20 Johns. (N. Y.) 421.
Capacity as agent. — If in rendering serv
ices or making advances a person does not
act in the capacity of an agent for the
owner of property in his possession, he is
not entitled as such to a lien thereon.
Jones V. Evans, 62 Mo. 375; Mack r.
Schuylkill Trust Co., 33 Pa. Super. Ct. 128
(holding that where a title insurance com
pany, after having performed its duties as
a conveyancer and title insurer, as such
further assumes the duty specifically in
trusted to it of accepting a deed, and deliv
ering the consideration therefor, and placing
the deed on record, it cannot retain pos
session of the deed and refuse to place it
on record until its bill as a conveyancer
and title insurer has been paid) ; Merrill
f. Rokes, 54 Fed. 450, 4 C. C. A. 433.
An agent has no lien on a judgment for
moneys expended in obtaining it in a suit
prosecuted for his principal. Martinez v.
Perez, 8 Mart. N. S. (La.) 668.
Priorities. — Where a principal indebted to
his agent fails, a creditor cannot take funds
of the principal out of the agent'* hands.
The agent's equity as creditor is equal to
the creditor's, and he must be allowed to
keep possession until his demand is satis
fied. Paul «. Rogers, 5 T. B. Mon. (Ky.)
1 64. An agent acting under a power of at
torney which provided for tho payment of
tho costs of the litigation arising in the
transaction of the business, being entitled
to a compensation for his services, his claim
is superior to that of one to whom the prin
cipal has assigned the fruits of the litiga
tion. Lane r. Coleman, 8 B. Mon. (Ky.)
569. Where agents abroad have expended
money for their principal, and, upon being
doubtful of his Circumstances, make bills
of lading to tlveir own order indorsed in
blank, notwithstanding these bills of lading
come to the principal's hands, yet, if the
agents' partner in London writes them word
that their principal is become bankrupt and
desires them to send the bills of lading and
an order to the captain to deliver the
goods to him, he may retain them for him
self and company against the assignees un
der the commission till paid and reimbursed
so much as the partnership is in advance.
Snee p. Prescot, 1 Atk. 245, 26 Eng. Re
print 156. An agent with unrestricted man
agement of a general trading business car
ried on in his name with the right to buy,
sell, or exchange, has a lien on all the
property accumulated in such business for
advances made and expenses incurred, which
is superior to any lien placed on the prop
erty by the reputed owner thereof. Dewing
r. Hutton, 40 W. Va. 521, 21 S. E. 780.
A clerk has a general privilege over all the
property of his employer which cannot be
defeated by attachment. Tiernan l>. Mur-
rah. 1 Rob. (La.) 443. However, a verbal
understanding between a principal and his
agent that the proceeds of lands, when sold
by the agent, should be applied to the liqui
dation of a debt due him from his princi
pal, and for which he was bound as surety,
raises no equity in favor of the agent as
against creditors of the principal who have
sought legal remedies, and acquired liena
bv attachment of the property, Graves V.
Ward, 2 Duv. (Ky.) 301.
99. Mclntyre v. Carver, 2 Watts & S. (Pa.)
302, 37 Am. Dec. 519; Houghton v. Mat
thews, 3 B. & P. 494; Bock B. Gorrisen, 2
De G. F. & J. 434, 7 Jur. N. S. 81, 30 L. J.
Ch. 39t 3 L. T. Rep. N. 8. 424, 9 Wkly.
Rep. 209, 63 Eng. Ch. 434, 45 Eng. Re
print 689 ; Quebec, etc., NaT, Co. V. C'unard,
2 N. Brunsw. 90. , .
1. Alabama.— Donald v. Hewitt, 33 Ala.
534, 73 Am. Dec. 431.
IndiatM. —Tucker P. Taylor, 53 Ind. 93.
lotoa. — Xevan V. Roup, 8 Iowa, 207.
Maine.—.Oakes v. Moore, 24 Me. 214, 41
Am. Dec. 379.
Massachusetts.—Hall V. Jackson, 20 Pick.
194. . , '/ ,i<i,'-: /
New York.— Winter V. Coit, 7 K Y. 288,
57 Am. Dec. 522.
United States. —Fx p. Foster, 9 Fed. Cas.
No. 4,960, 2 Story 131. .
England.— Tavlor r. Robinson, 2 Moore
C. P. 730, 8 Taunt. 648, 4 E. C. L. 317.
See 40 Cent. Dig. tit. "Principal and
Agent," § 240.
Loss of lien by surrender of property seo
infra. Ill, B, 4, b.
2. Randel v, Brown, 2 How. (U. S.) 406,
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and in his capacity as agent.3 When commercial correspondents on the order
of a principal make a purchase of property ultimately for him, but on their
own credit or with funds furnished by them, and such course is contemplated
when the order is given, they may retain the title in themselves until they are
reimbursed.4
b. Extinguishment. The lien may be lost by waiver, express or implied.5
Thus if the agent surrenders possession of the property voluntarily and uncon
ditionally, he loses his hen; 6 and he loses it also by a tortious pledge of the prop
erty.7 The lien is not affected by the bankruptcy or insolvency of the principal,*
nor by his death; 0 and it has been held that the hen continues notwithstanding
the agent's claim becomes barret! by limitations.10
e. Enforcement. At common law the agent's particular hen cannot be directly
enforced by legal proceedings; it is a mere right of retention; 11 but where the
11 L. ed. 318; Madden v. Kempster, 1
Campb. 12; Burn v. Brown, 2 Stark. 272,
19 Kev. Rep. 719, 3 E. C. L. 406.
3. Scott o. Jester, 13 Ark. 437; Thacher t>.
Hannahs, 4 Rob. (N. Y.) 407; Mclntyre
v. Carver, 2 Watts & S. (Pa.) 392, 37
Am. Dec. 519.
4. Moors v. Kidder, 106 N. Y. 32, 12 N. E.,
818; Farmers*, etc., Nat. Bank v. Logan,
74 N. Y. 568 [affirming 42 N. Y. Super.
Ct. 522] (holding that this may be done by-
taking the bill of sale in their own names,
and, when the property is shipped, by tak-
ing from the carrier a bill of lading in such
terms as to show that they retain the power
to control the property) Spinnev v. Thur-
ber, 33 Hun (N. Y.) "448 [affirmed in 102
N. Y. 652]; Jenkvns v. Brown, 14 Q. B.
496, 14 Jur. 505, "l9 L. J. Q. B. 288, 68
E. G. L. 496.'
5. Alabama.— Leigh v. Mobile, etc., R. Co.,
58 Ala. 165.
Indiana. — Hanna v. Phelps, 7 Ind. 21, 63
Am. Dec. 410. 1■■
Maine.— Danforth v. Pratt, 42 Me. 50.
Michigan.— Au Sable River Boom- Co. tfi
Sanborn, 36 Mich. 358.
New Hampshire.—Stoddard Woolen Man
ufactory v. Huntley, 8 N. H. 441, 31 Am.
Dec. 198.
yew York. — Dows i>.Morewood, 10' Barb.
183; Chandler v. Belden, 18 Johns. 157, 9
Am. Dec. 193.
England — In re Taylor, [1891] 1 Ch.
590, 60 L. J. Ci. 526, 64 L. T. Rep. N. S.
605, 39 VVkly. Rep. 417.
See 40 Cent. Dig. tit. " Principal and
Agent," § 242.
6. Indiana. — Tucker v. Taylor, 53 Ind. 93.
Maine.— Spaulding v. Adams, 32 Me.
2ll.
ATeto York.— McFarland v. Wheeler. 26
Wend. 467.
Pennslyvania. — Cranston V. Philadelphia
Ins. Co., 5 Binn. 538.
England.— Watson V. Lyon, 7 De G. M.
& G. 288, 24 L. J. Ch. 754, 3 Wkly. Rep.
543. 5G Eng. Ch. 288, 44 Eng. Reprint 113.
See 40 Cent. Dig. tit. "Principal and
Agent," § 242.
However, an agent's lipn on his principal's
goods for expenses relative thereto is not
lost by their deposit with a third person
for sale. Ganseford v. Dutillet, 1 Mart.
N. S. (La,) 284.'
7. Keutgen v. Parks, 2 Sftndf. (N. Y.) 60,
where an agent to negotiate a note for the
owner gave to him his own checks, post
dated, for the amount, and pledged the
note to secure a usurious loan to himself,
and the checks were not paid at maturity,
and tlie owner brought suit against the
pledgee to reeover the note, and subse
quently the agent paid money to plaintiff
on account of the note, and it was held
that the agent had no lien on the note for
his advance, his lien thereon having been
extinguished by his tortious pledge of the
note, and that no lien passed to the pledgee
which he could set up against a recovery
by the owner.
i 8. Muller v. Pondir, 55 N. Y. 325, 14 Am.
Rep. 259 (holding that if an agent incurs
liability on the faith of the solvency of his
principal, and the latter becomes insolvent
before the fruit and proceeds of such lia
bility have come into his actual possession,
and while they are yet within the reach of
the agent, the latter has a lien upon them
for his protection and indemnity) ; In re
Pavy's Patent Felted Fabric Co.," 1 Ch. D.
631," 45 L. J. Ch. 318, 24 Wkly. Rep. 507;
General Share Trust Co. r. Chapman, 1
C. P. D. 771, 46 L. J. C. P. 79, 36 L. T.
Rep. N. S. 179; Ogle t'. Story, 4 B. & Ad.
735, 2 L. J. K. B. 110, 1 N. & M. 474, 24
£ C L 321
9. Newhall v. Dunlap, 14 Me. 180, 31 Am.
Dec. 45; Hammonds v. Barclay. 2 East 227.
10. Curwen v. Milburn, 42 Ch. D. 424, 62
L. T. Rep. N. S. 278, 38 Wkly. Rep. 49;
Spears !'. Hartly, 3 Esp. 81, 6 Rev. Rep.
814. Contra, Byers v. Danley, 27 Arfc. Ti.
11. Arkansas.— Crumbacker r. Tucker. 9
Ark. 366.
Maine.—■Hunt v. Haskell, 24 Me. 339, 41
Am. Dec. 387.
Massachusetts.— Briggs r. Boston, etc..
R, Oo., 6 Allen 246, 83 Am. Dec, 626.
New Hampshire.— Bailey r. Shaw, 24
N. H. 297, 55 Am. Dec. 241.
New York.— Fox v. McGregor. 11 BarK
41. See, however, Mount v. Suydam. 4
Sandf. Ch. 399.
See 40 Cent. Dig. tit. "Principal and
Agent," 8 243.
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transaction amounts to a pledge the agent may sell the property on notice to satisfy
his claim.12
•5. Agent's Bight of Stoppage In Transitu.13 .An agent who buys goods in his
own name or On his own' credit and ships them to the principal may exercise the
right of stoppage m .transitu: u but where one through lus agent sells goods to
another, and they are shipped -to the purchaser, the agent has no right to stop the
goods in transitu because his principal owes him on account of money advanced in
the purchase of the goods.15
' '' ""' "
"tu ,r , „!
C. Liability of Agent to Third Person — 1. On Contract— a. Unauthor
ized Contracts — (i
) In General. A person who assumes to act as agent for
another impliedly warrants that he has authority to do so.1* If, therefore, he in
fact lacks authority he renders himself personally liable to one who deals with him
in good faith in- reliance on the warranty,17 whether, the agent, knows that he lacks
South Carolina —Hamburg Bank t\ Wray,
4 Strobh. 87, 51 'Am. Dec. 050.
Wisconsin.— McCurdv t\ .Sogers, 21 Wig.
197, 91 Am. Deb: '468; '
' England.—Cherry V. Colonial Bank, L. R.
3 P. C: 24, 38 L. J. P. C. 49, 21 L. T. Bep.
X. S. 356, 6 MoOre P
,
C tf. S. 235, 17
Wkly. Bep. 1031, 16 Eng. Beprint 714;
Richardson v. Williamson, L. B. 6 Q. B.
270, 40 L. J. Q. B. 145;' Bandell id. Triinen,
18 C. B. 786, 25 L. J. C P. 307, 86 E. C. L.
7»<3; Collen r. Wright, 8 E. & B. 647, 657,
4 Jur. X. S. 357, 27 L. J. Q. B. 215, 0
Wkly. Bep. 123, 92 E. C. L. 647 [affirming
7 E. & B. 301, 26 L. J. Q. B. 147. 5 Wkly.
Bep. 265, 90 E
,
C. L. 301] (in which the
court says: "The obligation arising in
such a case is well expressed by saying that
a person, professing to contract as agent for
another, impliedly, if not expressly, under
takes to or promises the person who enters
into such a contract, upon the faith of the
professed agent being duly authorized, that
the authority which he professes to have
does in point of fact exist"); Oliver v.
Bank of England, II 902] 1 Ch. 610, 7 Com.
Cas. 89, 71 L. J. Ch. 388, 86 L. T. Bep.
X. S. 248, 18 T. L. B. 341, 5 Wklv. Bep.
340 [affirming [1901] 1 Ch. 652, 65 J. P.
294; 70 L. J. Ch. 377, S4 L,T. Bep. X. 8.
253, 17 T. L. B. 286, 49 Wkly. Bep. 391].
Implied warranty of same effect as if ex
press. — The warranty which the law implies
in the case of an assumed agent depends on
the position of the parties and on the na
ture and effect of the representation; but
when ascertained as a matter of fact, the
legal effect is the same as if the warranty
had been express. Cherry v. Colonial Bank,
T,. B. 3 P. C. 24, 38 L. J. P. C. 49. 21 X. T.
Bep. X. S. 356, fi Moore P. C. X. S. 235,
17 Wkly. Bep. 1031, 16 Eng. Beprint 714.
Breach of warranty of authority is not
shown by proving that the principal^ for
whose benefit a purchase was made, is an
infant, such contract being voidable and
not void. Patterson v. Lippincott, 47
N. J. L. 457, 1 Atl. 506.
17. Alabama.— Gillaspie v. Wesson, 7 Port.
454, 31 Am. Dec. 715.
California. — Wallace v. Bentlev. 77 Cal.
19, 18 Pac. 788, 11 Am. St. Bep.* 231; Hall
t?. Cjandall, 29 Cal. 567, 89 Am. Doc. 64.
12. Parker r. Braneker, 22 Pick. (Mass.)
40; Wicks t. Hatch, 38 N. Y. Super. Ct.
95 [affirmed in 62 N. Y. 535] (holding that
where a power Of attorney is given to buy,
sell, and assign stocks and bonds, etc., and
the attorney purchases on his own eredit
for the account of the principal, the attor
ney possessed the right of a pledgee to sell
on demand and reasonable notice) ; Potter
v. Thompson, 10 B. I. l._ . < .■
Sale by pledgee see Piedgeb, ante, p. 779.
13. Stoppage in transitu in general see
Sales. - .., t„s
14. Newhall v. Vargas, 13 Me. 93, 29 Am.
Dec. 489; Seymour v. Newton, 105 Mass.
272; Ilsley v. Stubbs, 9 Mass. 65, 6 Am.
Dec. 29; tucker V. Humphrey, 4 Bing. 516,
6 L. J, C. P. O. S. 92, 1 M. & P. 378 note,
13 E. C. L. 614; Hawkes v. Dunn, 1 Cromp.
& .1. 519, 9 L. J. Exch. O. S. 184, 1 Tyrw.
413; Feise V. Wrav, 3 East 93, 6 Bev. Bep.
551; Turner v. Liverpool Docks, 6 Exch.
543, 20 L. J. Exch. 393. And see Ex p.
Banner, 2 Ch. Div. 278, 34 L. T. Bep. X. S.
199, 24 Wklv. Bep. 476; D'Aquila V. Lam
bert, Ambl. "399, 27 Eng. Beprint 26B, 2
Eden 75, 28 Eng. Beprint 824.
15. Gwvn v. Bichmond, etc., B. Co., 85
N. C. 429, 39 Am. Bep. 708.
16. Alabama.— Ware r, Morgan, 67 Ala.
461.
Illinois.— Bice v. Western Fuse, etc., Co.,
64 111. App. 603.
Indiana. — Mendenhall v. Stewart, 18 Ind.
App. 262, 47 X. E. 943.
Massachusetts.— May r>. Western Union
Tel. Co., 112 Mass. 90; Bartlett v. Tucker,
104 Mass. 330, 6 Am. Bep. 240; Jefts v.
York, 4 Cush. 371. 50 Am. Dec. 791.
JVeir York.— Baltzen v. Xicolav, 53 X. Y.
467; White r. Madison, 26 X. Y. 117; Xoe
v. Greporv, 7 Daly 2S3: Lord v. Van Gel-
der, 10 Misc. 22. 37 X. Y. Suppl. 668;
Xelligan t. Campbell, 20 N. Y. Suppl. 234;
Bartliolomae V. Kaufman, 16 N. Y. Wkly.
Dig. 127.
Ohio.— Farmers' Co-operative Trust Co.
v. Lloyd, 47 Ohio St. 525, 26 X. E. 110,
21 Am. St. Bep. 846, 12 L. B. A. 34(5.
Oregon. — Cochran v. Baker, 34 Oreg.
555, 52 Pac. 520\ 56 Pac. 641.
Pennsylvania. — Kroeger v. Pltcairn, 101
Pa. St; 311, 47 Am. Bep. 718..'
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authority and nevertheless assumes to {
Illinois.—Chicago Chronicle Co. v. Frank
lin, 119 111. App. 384; McCormick v. See-
berger, 73 111. App. 87.
Indiana. —Terwilliger v. Murphy, 104 Ind.
32, 3 N. £. 404.
Iowa — Klay v. Dallas Centre Bank, 122
Iowa 506, 98 N. VV. 315; Andrews v. Ted-
ford, 37 Iowa 314.
Louisiana. — Dodd v. Bishop, 30 La, Ann.
1178; Clay v. Oakley, 5 Mart. N. 8. 137.
Massachusetts.— Conant v. Alvord, 166
Mass. 311, 44 N. E. 250.
Minnesota.— Skaaraas V. Finnegan, 32
Minn. 107, 19 S. W. 729; Pratt v. Beaupre,
13 Minn. 187.
Missouri. — Byars v. Dooers, 20 Mo. 284.
New York.— Dung v. Parker, 52 N. Y.
494; Bloodgood v. Short, 50 Misc. 286, 98
N. Y. Suppl. 775; Palmer w. Stephens, 1
Den. 471; Mott v. Hicks, 1 Cow. 513, 13
Am. Dec. 550; White v. Skinner, 13 Johns.
307, 7 Am. Dec. 381; Dusenbury v. Ellis,
3 Johns. Cas. 70, 2 Am. Dec. 144.
England.— Cherry v. Colonial Bank, L. B.
3 P. C. 24, 38 L. J. P. C. 49, 21 L. T. Rep.
N. S. 356, 6 Moore P. C. N. S. 235, 17
Wkly. Rep. 1031, 16 Eng. Reprint 714;
Halbot v. Lens, [1901] 1 Ch. 344, 70 L. J.
Ch. 125, 83 L. T. Rep. N. S. 702, 49 Wkly.
Rep. 214; Eastwood v. Bain, 3 H. & N.
738, 28 L. J. Exch. 74, 7 Wkly. Rep. 90;
Hughes v. Graeme, 33 L. J. Q. B. 335, 12
Wkly. Rep. 857.
Canada. —Eckstein v. Whitehead, 10 U. C.
C. P. 65.
See 40 Cent. Dig. tit. " Principal and
Agent," § 579.
When cause of action accrues. — The third
person may repudiate the contract on learn
ing of the assumed agent's lack of author
ity and immediately hold him responsible
without waiting for the time when an ac
tion might be instituted on the contract
itself. White v. Madison, 26 N. Y. 117..
The cases in which agents have been ad
judged personally liable are sometimes classi
fied as follows, namely : {1 ) Where the agent
makes a false representation of his authority
with intent to deceive; (2) where, with knowl
edge of his want of authority, but without
intending any fraud, he assumes to act as
though he were fully authorized; and (3)
where he undertakes to act, honestly believ
ing he has authority when in fact he has
none. Weare v. Gove, 44 N. H. 196; Kroeger
v. Pitcairn, 101 Pa. St. 311, 47 Am. Rep.
718; Wolff v. Wilson, 28 Pa. Super. Ct. 511;
Sroout v. Ilberv, 12 L. J. Exch. 357, 10 M. &
W. I.
18. Alabama.— Ware v. Morgan, 67 Ala.
461.
Arkansas.— Dale v. Donaldson Lumber
Co.. 48 Ark. 188, 2 S. W. 703, 3 Am. St.
Rep. 224.
California. — Tuite v. Wakelee, 19 Cal.
692. -.
Colorado.— Charles v. Eshleman, 5 Colo.
107.
Illinois. —■Frankland v. Johnson, 147 111.
ct as if he possessed it," or whether he
520, 35 >f. E. 480, 37 Am. St. Rep. 234; Dun
can c. Niles, 32 111. 532, 83 Am. Dec. 293;
Radish v. Bullen, 10 111. App. 566.
Iowa.— Funk v. Church, 132 Iowa 1, 109
N. W. 286.
Louisiana. — Levy v. Lane, 38 La. Ann.
252; Hewitt V. Roudebush, 24 La. Ann. 254;
Richie v. Bass, 15 La. Ann. 668.
Maryland. — Keener r. Harrod, 2 Md. 63.
56 Am. Dec. 706.
Massachusetts.— Bartlett r. Tucker, 104
Mass. 336, 6 Am. Rep. 240 ; Jefts v. York, 10
Cush. 392.
Michigan.— Solomon v. Penoyar, 89 Mich.
11, 50 N. W. 644.
Missouri. — Wright v. Baldwin, 51 Mo.
269; Duffy l). Mallinkrodt, 81 Mo. App. 449.
New Hampshire.— Weare -r. Gove, 44 N. H.
196; Woodes v. Dennett, 9 N. H. 55; Grafton
Bank v. Flanders, 4 N. H. 239.
New York.— White v. Madison, 26 N. Y.
117; New York Bank-Note Co. v. McKeige.
31 N. Y. App. Div. 188, 52 N. Y. Suppl. 597:
Parker v. Knox, 60 Hun 550, 15 N. Y. Suppl.
256; Noe v. Gregory, 7 Dalv 283: Campbell
f. Muller, 19 Misc. 189, 43 N. Y. Suppl. 233;
Lord V. Van Gelder, 16 Misc. 22, 37 N. Y.
Suppl. 668; Kip v. Howes, 39 How. Pr. 139;
Smith v. Teets, 1 N. Y. City Ct. 457; Sin
clair p. Jackson, 8 Cow. 543.
North Dakota.— Kennedv t: Stonebouse,
13 N. D. 232, 100 N. W. 258.
Ohio.— Farmers' Co-Operative Trust Co.
V. Floyd, 47 Ohio St. 525, 26 N. E. 110, 21
Am. St. Rep. 846, 12 L. R. A. 346.
Pennsylvania. — Lane r. Corr, 156 Pa. St.
250, 25 Atl. 830; Lasher r. Stinson, 145 Pa,
St. 30, 23 Atl. 552; Kroeger v. Pitcairn. 101
Pa. St. 311, 47 Am. Rep. 718; Layng r. Stew
art, 1 Watts & S. 222; Wolff r. Wilson, 23
Pa. Super. Ct. 511.
South Carolina.— Hamburg Bank r. Wrav,
4 Strobh. 87, 51 Am. Dec. 659.
Tennessee. — Luttrell v. White, (Ch. App.
1896) 42 S. W. 61.
Vermont.— Clark v. Foster, 8 Vt. 98.
Washington.— McReavv r. Eshelman. 4
Wash. 757, 31 Pac. 35.
Wisconsin.— Oliver V. Morawetz, 97 Wis.
332, 72 N. W. 877.
United States.— Patrick f. Bowman. 149
U. S. 411, 13 S. Ct. 81, 37 L. ed. 790.
England.— Jenkins v. Hutchinson, 13 Q. B.
744, 13 Jur. 763. 18 L. J. Q. B. 274. 66
E. C. L 744; Beattie r. Ebury, L. R. 7 Ch.
777, 41 L. J. Ch. 804, 27 L. T. Rep. N. S.
398, 20 WWv. Rep. 994 [affirmed in L. R. 7
H. L. 102, 44 L. J. Ch. 20, 30 L. T. Rep. N. S.
581, 22 Wkly. Rep. 897]: Polhill v. Walter,
3 B. & Ad. 114, 1 L. J. K. B. 92. 23 E. C. L.
59; Randell v. Trimen, 18 C. B. 786. 25 L. J.
C. P. 307, 86 E. C. L. 786; Collen r, Wright.
8 E. & B. 647, 4 Jur. N. S. 357, 27 L. J. Q. B
215, 6 Wkly. Rep. 123, 92 E. C. L. 647:
Smout V. Ilberv, 12 L. J. Exch. 357, 10
M. 4 W. 1.
See 40 Cent. Dig. tit. "Principal a»d
Agent," M 579, 580.
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honestly believes that he had authority when in fact he has none." The warranty
of authority embraces not only tho existence of the authority but also its sufficiency
to cover the contract which the agent attempts to make, and if therefore the agent,
whether in good faith or otherwise, acts in excess of an authority actually possessed
he renders himself personally liable to the third person.20
10. Alabama.— Ware p. Morgan, 67 Ala.
461.
Illinois. — Rice v. Western Fu$e, etc., Co.,
64 111.App. 603.
Indiana.— Mendenhall t\ Stewart, 18 Ind.
App. 262, 47 N. E. 943.
Iotca.— Groeltz, r. Armstrong, 125 Iowa
30, 99 N. W. 128, holding that the liability
of the assumed agent does not depend on
whether the representations were intention
ally false, but is absolute in every case where
the third person was not chargeable with
notice of the want of authority.
Massachusetts. — May v. Western Union
Tel. Co., 112 Mass. 90; Bartlett v. Tucker,
104 Mass. 336, 6 Am. Rep. 240 j Jefts V.
York, 10 Cush. 392.
yew Hampshire.— Weare v. Gove, 44
X. H. 196; Woodes r. Dennett, 9 N. H. 55.
•Veic York.— Simmons v. More, 100 X. V.
140, 2 N. E. 640; White v. Madison, 26 N. Y.
117; Nelligan v. Campbell, 20 N. Y. Suppl.
234; Rossiter r. Rossiter, 8 Wend. 494, 24
Am. Dec. 62, ■: .
Ohio. — Farmers' Co-Operative Trust Co. v.
Flovd, 47 Ohio St. 525, 26 N. E. 110, 21 Am.
St. Rep. 846, 12 L. R. A. 346.
Oregon. — Cochran v. Baker, 34 Oreg. 555,
52 Pac. 520, 56 Pac. 641.
Pennsylvania.— Kroeger v. Pitcairn, 101
Pa. St. 311, 47 Am. Rep. 718.
South Carolina.— Hamburg Bank v. Wray,
4 Strobh. 87, 51 Am. Dec. 659.
ll"i«eon*i»i. — McCurdy v. Rogers, 21 Wis.
197, 91 Am. Dec. 468.
England.— Starkey !'. Bank of England,
[1903] A. C. 114, 8 Com. Cas. 143, 72 L. J.
Ch. 402, 88 L. T. Rep. N. SI 244, 19 T. L, R.




B. D. 54, 56 L. J. Q. B. «7, 5«
L. T. Rep. N. S. 36, 35 Wkly. Rep. 92; Rich
ardson v. Williamson, Iv R. 6 Q. B. 276, 40
L. J. Q. B. 145; Lewis v. Nicholson, 18 Q. B.
503, 16 Jnr. 1041, 21 L. J. Q. B. 311, 83 E. C.
L. 503; Oliver r. Bank of England, [1902]
1 Ch. 610, 7 Com. Cas. 89. 71 L. J. Ch. 389;
86 L. T. Rep. N. S. 248, 18 T. L. R. 341, 50
Wkly. Rep. 340 [affirming [1901] 1 Ch. 652,
85 J. P. 294, 70 L. J. Civ. 377, 84 L. T. Rep.
N. S. 253. 17 TV L. R.' 286, 49 Wkly. Rep.
301]; Collen v. Wright, 8 E. & -B. 047, 4
Jur. N. S. 357, 27 L. J. Q. B. 215, 6 Wkly.
Rep. 123, 92 E. C. L, 047 [affirming 7 E. & B.
301, 26 L. J. Q. B. 147, 6 Wklv. Rep. 265,
110 E. C. L. 301]; Smout p. Ilberv, 12 L. J.
Exch. 357, 10 M. & W. 1
. At first reading
Derry v. Peek, 14 App. Cas. 337, 54 J. P.
148, 58 L. J. Ch. 864, 61 L. T. Rep. N. S.
265, 1 Meg. 292, 38 Wkly. Rep. S3, appears
to be inconsistent with the doctrine stated in
the text, but what was actually decided in
that case was that in the form of action
there brought, which was an action for de
ceit, recovery could not be had without proof
of fraud. As was said in Oliver v. Bank of
England, supra, the principle laid down in
Collen v., Wright, supra, is not affected by
the decision in Derry v. Peek, supra.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 579, 580.
Liability of agent acting under forged power
of attorney.— While the liability of an agent
acting upon a forged power of attorney which
he . supposed to be genuine has sometimes
been doubted in dicta in cases involving a
different state of facts (Kroeger v. Pitcairn,
101 Pa. St. 311, 47 Am. Rep. 718; Polhill V.
Walter, 3 B. & Ad. 114, 1 L. J. K. B. 92,
23 E. C. L. 59), it has been held in cases
directly involving the point that the agent
is liable although he acted in good faith and
in entire ignorance of the forgery (Starkey
v. Bank of England, [1903] A. C. 114, 8 Com.
Cas. 142, 72 L. J. Ch. 402, 88 L. T. Rep.
N. S. 244, 19 T. L. R. 312, 51 Wklv. Rep.
513; Oliver v. Bank of England, [1902] 1 Ch.
6J0,. 7. Com. Cas. 89, 71 L. J. Ch. 388, 86
L. T. Rep. N. S. 248y 18 T. L. R. 341, 50
Wkly. Rep. 340 [affirming J1901] 1 Ch. 652,
65 J. P. 294, 70 L. J. Ch. 377, 84 L. T. Rep.
N. S. 253, 17 T. L. R. 286, 49 Wkly Rep.
391]).
Absence of moral fraud does not relieve
agent, nor does the absence of intentional
wrong-doing affeqt his liability. Groeltz v.
Armstrong, 125 Iowa 39, 99 N. W. 128; Co-
nant p. Alvord, 106 Mass. 311, 44 N. E. 250;
Campbell p. Muller, 19 Misc. (N. Y.). 180,
43 N. Y*. Suppl. 233; Y'agrone v. Timmei-
rnan, 46 S
,
C. 372, 24 S
. E. 290; Hamburg
Bank v. Wray, 4 Strobh. (S. C.) 87, . 6
Am Dec, 659, See Benjamin v. Mattler, 3
Colo. App. 227, 32 Pac. 837. " the fact that
the professed agent honestly thinks that lie
had authority affects the moral character of
his Act; but his moral innocence, in so far
as the person he has induced to contract is
concerned, in no way aids him, or alleviates
the inconvenience and damage which such
person sustains. If one of the two in such
case is to suffer, it ought not to be the
person who has been guilty of no error, but
he who, by an untrue assertion believed and
acted upon as he intended it should be, and
touching a subject within his peculiar knowl
edge and as to Which he gave the other party
no opportunity of judging for himself, has
brought about the damage." Polhill v. Walter,
3 B. & Ad. 114, 1 L. J. K.. B. 92, 23 E. C.
L 59; Collen v. Wright, 8 E. & B. 647, 6
Wklv. Rep, 123, 124 [affirming 7 E. & B.
301, 26 L. J. Q. B. 147, 5 Wkly. Rep.
265].
20. Alabama.— Crawford p
'.
Barkley,' 18
Ala. 270; Lazarus v. Shearer, 2 Ala. 718.
Arkansas.—Dale r. Donaldson Lumber Co„
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(n) Non-Existing or Incompbte
to act as agent for a non-existing 21 or
48 Ark. 188, 2 S. W. 703, 3 Am. St. Rep.
224.
Illinois.— Walker v. Haughey, 25 111.App.
135; Clay v. Clay, 23 111. App. 109.
Indiana.— Lewis v. Reed, 11 Ind. 239;
Pitman v. Kintner, 5 Blackf. 250, 33 Am.
Dec. 461; Deming v. Bullitt, 1 Blackf. 241.
Iowa.— Groeltz v. Armstrong, 125 Iowa
39, 99 X. W. 128; Thilmany v. Iowa Paper
Bag Co., 108 Iowa 357, 79 N. W. 261, 75 Am.
St. Rep. 259.
Kentucky. — Sanford t\ McArthur, 18 B.
Mon. 411.
Louisiana. — Merritt v. Wright, 19 La.
Ann. 91 ; Richie v. Bass, 15 La. Ann. 668.
Maryland. — Keener v. Harrod, 2 Md. 63,
56 Am. Dec. 706.
Michiqan. — Knickerbocker, v. Wilcox, 83
Mich. 200, 47 N. W. 123, 21 Am. St. Rep.
595.
Mississippi. — Brown v. Johnson, 12 Sm. &
M. 398, 51 Am. Dec. 118.
Missouri. — McCIenticks v. Bryant, 1 Mo.
598, 14 Am. Dec. 310; Myers Tailoring Co.
v. Keeley, 58 Mo. App. 491.
New Jersey.— Timken v. Tallmadge, 54
N. J. L. 117, 22 Atl. 996.
A"ere York.— Taylor v. Nostrand, 134 N. Y:
108, 31 X. E. 246; Baltzen v. Xicolay, 53
X. Y. 467; Van Valkenburgh v. Thomasville,
etc., R. Co., 4 X. Y. Suppl. 782; Feeter V.
Heath, 11 Wend. 477; Mcech v. Smith, 7
Wend. 315.
Orejron.-KAnderson v. Adams, 43 Oreg.
621, 74 Pac. 215; Cochran v. Baker, 34 Oreg.
555, 52 Pac. 520, 56 Pac. 641.
Pennsylvania. — Hopkins i'. Everly, 150 Pa.
St. 117, 24 Atl. 624; Kroeger v. Pitcairn, 101
Pa. St. 311, 47 Am. Rep. 718; Layng v.
Stewart, 1 Watts & S. 222; Hampton t\
Speckenagle, 9 Serg. & R. 212, 11 Am. Dec.
704; Wolff i). Wilson, 28 Pa. Super. Ct. 511;
In re Dripps, 6 Pa. L. J. 563, 4 Pa. L. J.
Rep. 87.
South Carolina.— Danforth v. Timmerman,
65 S. C. 259, 43 S. E. 678. " ,
Vermont.— Roberts V. Button, 14 Yt. 195.
Wisconsin.— McCurdv v. Rogers, 21 Wis.
197, 91 Am. Dec. 468.
*
Enqlcnd. — Jones v. Dowman, 4 Q. B. 235.
45 El C. L. 235; Weeks V. Propert, L. R. 8
C. P. 427, 42 L. J. C. P. 129, 21 Wklv. Rep.
676: East India Co. v. Hensley, 1 Esp. 112;
Reid Dreaper, 6 H. & X. 813, 30 L. J.
Exch. 268, 4 L. T. Rep. X. S. 650; Parrot v.
Wells, 2 .Verh. Ch. 127, 23 Eng. Reprint
691.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 579, 580.
21. Iowa.— Allen v. Pegram, 16 Iowa
163.
Louisiana. —■Washburn v. Frank, 31 La.
Ann. 427.
Missouri.— Fav v. Richmond, 18 Mo. App.
355.
Nebraska,— Learn v. Upstill, 52 Nebr. 271,
72 X. W. 213.
NT Principal. A person who assumes
a legally incompetent or irresponsible21
ATeio Jersey. — Wonder ly v. Booth, 36 N. J.
L. 250.
New York.— Rowland v. Hall, 121 N. ¥.
App. Div. 459, 106 N. Y. Suppl. 55; Thistle
v. Jones, 45 Misc. 215, 92 N. Y. Suppl. 113;
Schenkberg v. Treadwell, 94 N. Y. Suppl.
418; Hub. Pub. Co. v. Richardson, 13 N. Y.
Suppl. 665; Bartholomae v. Kaufman, 16
N. Y. Wkly. Dig. 127.
Pennsylvania. — O'Rorke v. Geary, 33
Pittsb. L. J. N. S. 431, 17 York Leg. Rec. 51.
South Carolina. — Lagrone v. Timmerman,
46 S. C. 372, 24 S. E. 290.
Wisconsin.— Fredendall v. Taylor, 23 Wis.
538, 99 Am. Dec. 203.
England.— Kelner v. Baxter, L. R. 2 C. P.
174, 12 Jur. X. S. 1016, 36 L. J. C. P. 94,
15 L. T. Rep. X. S. 313, 15 Wkly. Rep. 278.
See 40 Cent. Dig. tit. " Principal and
Agzent," ! 486.
An agent who is the real principal is liable,
although he assumes to contract as agent,
there being no other existing principal.
Washburn v. Frank, 31 La. Ann. 427; Adams
t\ Hall, 3 Aspin. 1, 37 L. T. Rep. X. S. 70.
Liability of promoter of corporation for
contracts entered into prior to incorporation
see Corporations, 10 Cyc. 269 et seq.
22. California. — Murphy v. Helmrich. 66
Cal. 69, 4 Pac. 958.
Iowa.— Comfort v. Graham, 87 Iowa 29-1,
54 N. W. 242 ; Lewis v. Tilton, 64 Iowa 220.
19 N. W. 911, 52 Am. Rep. 436.
Massachusetts.— Jefts t'. York, 12 Cush.
196; Hastings v. Lovering, 2 Pick. 214, 13
Am. Dec. 420.
Missouri.— Blakely v. Bennecke, 59 Mo.
193; Anderson v. Stapel, 80 Mo. App. 115.
Nebraska.— Codding P. Munson, 52 Xebr.
580, 72 N. W. 846, 66 Am. St. Rep. 524.
Neic York.— Fulton tv Sewall, 116 X. Y.
App. Div. 744, 102 N. Y. Suppl. 109; Mc-
Cartee r. Chambers, 6 Wend. 649, 22 Am.
Dec. 656.
Pennsylvania. —Eichbaum v. Iron*, 6 Watts
& S. 67,' 40 Am. Dec. 540.
Vermont.— Button v. Winslow, 53 Vt. 430.
England.— Drew v. Munn, 4 Q. B. D. 661,
48 L. J. Q. B. 591, 40 L. T. Rep. N. S. 671,
27 Wkly. Rep. 810.
See 40 Cent. Dig. tit. "Principal and
Agent," 8 484.
An agent who renders his principal inac
cessible or irresponsible is himself liable.
Bridges v. Bidwell, 20 Xebr. 185, 29 X. W.
302. ., ■ -
Unincorporated associations, clubs, and
committees are generally held to be sucli
irresponsible principals that persons attempt
ing to contract for them as agents render
themselves personally liable. Comfort r.
Graham, «7 Iowa 295, 54 X. W. 242 ; Lewis
v. Tilton, 64 Iowa 220, 19 X. W. 911, 52 Am.
Rep. 436; Blakeley c. Bennecke, 59 Mo. 193;
Codding v. Munson, 52 Xebr. 580, 72 X. W.
846. 66 Am. St. Rep. 524; Thistle r. Jones, 43
Misc. (X. Y.) 215, 92 X. Y. Suppl. 113;
Eichbaum v. Irons, 6 Watts & S. ( Pa. ) 67,
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principal renders himself personally liable to the person with whom he deals,23
unless it is expressly understood either that the agent shall not be held, and the
contractee with knowledge of the facts extends credit to the supposed principal,24
or that the agent's liability shall be limited to a fund held by him for the purpose
of his agency.25 An exception to the rule of personal liability of an agent for a
non-existing principal exists where an agent's authority has been revoked by the
death of the principal, and the agent acts in ignorance thereof.28
(m) Third Person's Knowledge of Lack of Authority. The rule
of personal liability of an agent acting without authority or in excess thereof is
based upon the supposition that the want of authority is unknown to the person
with whom he deals.27 If therefore the agent fully discloses to the third person
the facts concerning his authority, so that the latter may have the same opportunity
of judging of the sufficiency thereof as the agent himself,28 or if the third person
40 Am. Dec. 640; Winona Lumber Co. v.
Church, 6 S. D. 498, 62 N. W. 107 ; Steele p.
McElroy, 1 Sneed (Tenn.) 341; Button v.
Winslow, 53 Vt. 430; Cullen v. Queensberry,
1 Bro. Ch. 101, 28 Eng. Reprint 1011; Steele
v. Gourlev, 3 T. L. R. 772; Jones v. Hope, 3
T. L. R. 247 ; Overton v. Hewett, 3 T. L. R.
246. And see Associations, and Cross-Refer-
ences Thereunder.
Where marriage disables a woman from
contracting she is considered an irresponsible
principal, and a person acting as her agent
is himself liable. Edings v. Brown, 1 Rich.
(S. C.) 255. See Hoppe v. Laylor, 53 Mo.
App. 4. Power of married woman to appoint
agent see Husband and Wife, 21 Cyc. 1304.
If the principal has general capacity to
enter into contracts, however, the agent is
not personally liable where he makes, in his
principal's behalf, a contract which the prin
cipal in the particular case has no power in
law to enter into. Thilmany v. Iowa Paper
Bag Co., 108 Iowa 357, 79 N. W. 261, 75 Am.
St. Rep. 259. And see infra, III, C, 1, a,
(rv).
Infancy of principal as breach of implied
warranty of authority see supra, note 16.
23. See cases cited supra, notes 21, 22.
The reason for the rule is sometimes said
to be that the parties must have intended
that someone should be bound in order that
the contract should have validity, and that
therefore if the principal is not bound the
agent should be. Heath r. Ooslin, 80 Mo.
310, 50 Am. Rep. 505; Codding v. Munson,
62 Nebr. 580, 72 N. W. 846, 66 Am. St. Rep.
624; Timken v. Tallmadge, 54 N. J. L. 117",
22 Atl. 996; Wonderlv r. Booth, 36 N. J. L.
250; Eichbaum r. Irons, 6 Watts 4 S. (Pa.)
67, 40 Am. Dec. 540. The rule, however, may
be based upon a broader principle, for one
who assumes to act as agent impliedly war
rants his authority (see supra. III, C, 1, a,
(I)), but if there is no principal then the
agent cannot have authority, and therefore
he should be held liable for* a breach of his
implied warranty (see Bartholomae r. Kauf
man, 10 N. Y, Wkly. Dig. 127).
24. Codding P. Munson, 52 Nebr. 580, 72
N. W. 846, 66 Am. St. Rep. 524; Jones v.
Hope, 3 T. I* R. 247. And see cases cited
infra, note 25.
25. Heath v. Coslin, 80 Mo. 310, 50 Am.
Rep. 505; Codding v. Munson, 52 Nebr. 580,
72 N. W. 846, 66 Am. St. Rep. 524; Steele p.
Gourley, 3 T. L. R. 772; Jones v. Hope, 3
T. L. R. 247. See Learn v. Upstill, 52 Nebr.
271, 72 N. W. 213.
26. Missouri. — Carriger v. Whittington, 26
Mo. 311, 72 Am. Dec. 212.
New York.— Ginochio v. Porcella, 3 Bradf.
Surr. 277.
Pennsylvania. — Cassidav v. McKenzie, 4
Watts A S. 282, 39 Am. Dec. 76.
Tennessee. — See Jenkins v. Atkins, 1
Humphr. 294, 34 Am. Dec. 648.
England.— Hollman v. Pullin, Cab. & E.
254; Smout V. Ilbery, 12 L. J. Exch. 357, 10
M. & W. 1. In Halbot r. Lens, [1901] 1 Ch.
344, 70 L. J. Ch. 125, 83 L. T. Rep. N. S. 702,
49 Wkly. Rep. 214, the court say that Collen
V. Wright, 8 E. & B. 647, 4 Jur.N. S. 357, 27
L. J. Q. B. 215, 6 Wklv. Rep. 123, 92 E. C. L.
647 [affirming 7 E. & B. 301. 26 L. J. Q. B.
147, 5 VYkly. Rep. 265, 90 E. C. L. 301], must
be considered as having overruled Smont v.
Ilberry, supra; but the facts in the two cases
were entirely dissimilar, and the rule of lia
bility upon death of the principal is as has
been stated.
See 40 Cent. Dig. tit. "Principal and
Agent," $ 476 et seq.
The reason for the rule seems to be based
on the fact that the revocation is by the act
of God and equally within the knowledge of
both parties. Smout v. Ilbery, 12 L. J. Exch.
357, 10 M. & W. 1.
If the agent knows of his principal's death
he may of course be held personally liable.
Ziegler v. Fallon, 28 Mo. App. 295.
'
Revocation of authority by death of prin
cipal see supra, I, G, 2, c, (rv), (A).
27. Alabama.— Ware r. Morgan, 67 Ala.
461.
California. — See Senter v. Monroe, 77 Cal.
347, 19 Pac. 580.
Indiana.— Newman v. Sylvester, 42 Ind.
106.
Kentucky.— Sanford v. McArthur, 13
B. Mon. 411.
Minnesota.— Newport v. Smith, 61 Minn.
277, 63 N. W. 734: Sanborn v. Neal, 4 Minn.
126. 77 Am. Dec. 502.
Missouri. — Western Cement Co. v. Jones,
8 Mo. App. 373.
And see cases cited infra, notes 28. 29.
28. Alabama.— Ware v. Morgan, 67 Ala.
461.
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himself has actual or presumptive knowledge of those facts,29 the agent cannot be
held personally liable, even though the principal be not bound. Thus where all
the facts touching the agent's authority or its source are equally within the knowl
edge of both parties, who act thereupon under a mutual mistake of law as to the
liability of the principal, the agent cannot be held.80
(rv) Contracts Such as Would Nut Bind Principal if Authorized.
In order to render an agent personally liable for making an unauthorized contract,
the contract must be one which would have been enforceable against the principal if
he had in fact authorized it.11
(v) Ratification by Principal. Ratification by the principal of a con
tract made by one assuming to act as agent without authority or in excess of
Connecticut.— Ogdcn C. Raymond, 22 Conn.
379, 58 Am. Dec. 429.
Indiana.—Newman v. Sylvester, 42 Ind.
106,
Iotca.— Klay v. Dallas Center Hank, 122
Iowa 500, 98 N. W. 315; Thilmany t>. Iowa
Paper-Bag Co., 108 Iowa 357, 79 N. YV. 201,
75 Am. St. Rep. 259.
llinttesota.— Newport v. Smith, 01 Minn.
277, 63 N. W. 734.
New York.— Sinclair e. Jackson, 8 Cow.
543.
Vermont.— Snow r. Hix. 54 Vt. 478.
29. Illinois.— Chase c. Debolt, 7 111. 371.
Kentucky. — Murray r. Carothers, 1 Mete.
71; McCartv v. Stanfili, 41 S. W. 278, 19
Ky. L. Rep. 612.
Louisiana. — Barry r. Pike, 21 La. Ann.
221.
.Vcie Jersey.— Patterson V. Lippincott, 47
N. J. L. 457, 1 AU. 506. 54 Am. Rep. 178.
Xeic York.— Hall r. Lauderdale, 46 N. Y.
70; Title Guarantee, etc., Co. v. Levitt, 121
N. Y. App. Div. 485, 106 N. Y. Suppl. 147;
Aspinwall V. Torrance, 1 Lans. 381 [a/firmed
in 57 N. Y. 331].
Wisconsin.— McCurdv V. Rogers, 21 Wis.
197. 91 Am. Dee. 468.
"
United States.- —New York, etc., Steamship
Co. v. Harbison, 16 Fed. 681 [reversed on
other grounds in 16 Fed. 688, 21 Blutchf.
3321.
Canada. — Outram v. Doyle, 13 Nova
Scotia 1.
See 40 Cent. Dig. tit. " Principal and
Agent." § 537.
Presumption of knowledge. — Where knowl
edge on the part of the third, person is legally
presumed, the effect in relieving the agent
from personal liability is the same as in the
case of actual knowledge. Perry v. Hvde, 10
Conn. 329 ; McCofmick r. Seeberger, ""3 111.
App. 87; Newman r. Sylvester, 42 Ind. 106;
Alleles r. Cochran. 22 Kan. 405, 31 Am. Rep.
194: Murray r. Carothers, 1 Mete. (Ky.) 71;
Sandford r. McArthur, 18 B. Mon. (Kv.)
411: McReaw r. Eshelman. 4 Wash. 757,"31
Pac. 35; McCurdv V. Rogers, 21 Wis. 197, 91
Am. Dec. 468; New York, etc.. Steamship Co.
p. Harbison, 16 Fed. 681 [reversed on other
grounds in 10 Fed. 688, 21 Blatchf. 3321 ;
McDonald v. McMillan, 17 U. C. Q. B. 377.
See Smout r. Ilberv, 12 L. J. Exch. 357, 10
M. & W. 1.
30. Connecticut.— Perry V. Hvde, 10 Conn.
329.
Kansas.— Abeles V. Cochran, 22 Kan. 405,
31 Am. Rep. 194.
Massachusetts.— Jefts p. York, 10 Ciub.
3,92. >
Missouri. — Michael c. Jones, 84 Mo. 578;
Humphrey v. Jones, 71 Mo. 62; Western Ce
ment Co. v. Jones, 8 Mo. App. 373.
-Yetc York.— Walker v. State Bank, 9 N. Y.
582.
England.— Beattie p. Ebury. L. R. 7 Ch.
777, 41 L. J. Ch. 804, 27 L. T. Rep. N. S.
398, 20 Wkly. Rep. 994 [affirmed in L. R. 7
H. L. 102, 44 L. J. Ch. 20, 30 L. T. Rep. N. S.
581, 22 Wkly. Rep. 897]; Rashdall c. Ford,
L. R. 2 Eq. "750, 35 L. J. Ch. 769, 14 L. T.
Rep. N. S. 790, 14 Wkly. Rep. 950.
See 40 Cent. Dig. tit. " Principal ami
Agent," { 537.
31. Thilmany v. Iowa Paper-Bag Co., 108
Iowa 357, 79 N. W. 201, 75 Am. St. Rep. 259;
Baltzen t. Nicolay, 53 N. Y. 467; Dung r.
Parker. 52 N. Y. 494; Kent v. Addicks, 120
Fed. 112, 60 C. C. A. 060. See, however,
Knickerbocker p. Wilcox, 83 Mich. 200, 47
N. W. 123, 21 Am. St. .Rep. 595, which, al
though apparently contrary to the rule
stated in the text was really decided upon
the theory that the agent knew that his
principal could not authorize such a con
tract as the agent attempted to make, and
that from this fact and from the face of the
document itself the agent might as well have
intended to bind himself as principal as to
act merely as agent.
If the contract is void under the statute of
frauds the agent, although not authorized to
make it by the alleged principal, is not liable
to the third person. Baltzen r. Nicolay, 53
N. Y. 467; Dung v. Parker, 52 N. Y."494;
Bloodgood v. Short, 50 Misc. (N. Y.) 286. 98
N. Y. Suppl. 775; Morrison v. Hazzard, (Tex.
Civ. App. 1905) 88 S. W. 385; Snow r. Hix,
54 Vt. 478; Pow t. Davis, 1 B. i S. 220, 7
Jur. N. S. 1010, 30 L. J. Q. B. 257. 4 L- T.
Rep. N. S. 399, 9 Wkly. Rep. 611. 101
E. C. L. 220; Warr v. Jones. 24 Wkly. Rep.
695. See Simmons v. More, 100 N. Y. 140, 2
N. E. 640.
The reason for the rule has been said to be
that without it " the anomaly would exist of
giving a right of action against an assumed
agent for an unauthorized representation of
his power to make the contract, when a
breach of the contract itself, if it had been
authorized, would have furnished no ground
of action." Thilmany r. Iowa Paper-Bag Ox,
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authority operates as an antecedent authorization, and the third person having
received all the security for which he originally contracted, the agent is relieved
from personal liability for breach of his warranty of authority.32
(vi) Damages. In an action by the third person against one who assumed
without authority to enter into a contract as agent for another, or against an agent
for acting in excess of his authority, the measure of damages is the loss which has
accrued to the third person as a natural and probable consequence of the want of
authority, and is not limited by the contract but embraces all injuries resulting
from the wrongful assumption.33 Thus the agent is liable for the costs incurred
by the third person in an unsuccessful action against the alleged principal to enforce
the unauthorized contract.34
108 Iowa 357, 362, 79 N. W 261, 75 Am. St.
Rep. 259; Baltzen v. Nicolay, 53 N. Y. 467.
32. Connecticut.— Hewitt v. Wheeler, 22
Conn. 557.
Louisiana. —Merritt v. Wright, 19 La. Ann.
91.
Massachusetts. — Ballou r. Talbot, 16 Maes.
461, 8 Am. Dec. 146.
Minnesota.— Sheffield v. Ladue, 16 Minn.
388, 10 Am. Rep. 145, holding, however, that,
the ratification must be before action is
brought and before the other party is placed
in any worse position than he would other
wise have occupied.
Pennsylvania. — Hopkins v. Everlv, 150 Pa.
St. 117, 24 Atl. 624.
Wisconsin.— Moody v. Port Washington
M. E. Church, 99 Wis. 49, 74 N". W. 572.
And see supra, I, F, 4, c, (I), (a).
Where agent is held liable on the contract
instead of on the theory of breach of an im
plied warranty of authority (see infra, IV.
A, 3), it is held that his authorization must
have existed at the time of making the con
tract, and that subsequent ratification, al
though it may bind the principal (see supra,
I, F, 4, d), will not relieve the agent from
several liability, Lazarus t>.Shearer, 2 Ala.
718; Arfridson v. Ladd, 12 Mass. 173; Palmer
v. Stephens, 1 Den. (N. Y.) 472; Rossiter v.
Rossiter, 8 Wend. (N. Y.) 494, 24 Am. Dec.
62. And see Ballou v. Talbot, 16 Mass. 461,
8 Am. Dec. 146.
Failure to give notice of ratification to the
third person will not make the assumed agent
liable. Sheffield v. Ladue, 16 Minn. 388, 10
Am. Rep. 145.
33. California.— Wallace c. Bentlev, 77 Cal.
19, 18 Pac. 788, 11 Am. St. Rep. 23l", holding
that while the assumed agent is liable to an
action to recover money paid or for labor per
formed under the unauthorized contract, or
for special damages sustained by reason of
the wrong in assuming to act without author
ity, he is not liable for special damages by
reason of false representations of authority,
on account of which plaintiff failed to nego
tiate with the owner or his authorized agent
in respect of the value of the contract.
Iowa.— Groeltz v. Armstrong, 125 Iowa 39,
99 N. W. 128.
Minnesota.— Skaaraas v. Finnegan, 32
Minn. 107, 19 N. W. 729. holding that the
third person may recover for the loss of im
provements made on real estate in good faith
in pursuance of an unauthorized contract of
purchase, in addition to his damages for the
loss of his bargain. .
Missouri. — Wright 17.Baldwin, 51 Mo. 269;
Duffy v. Mallinkrodt, 81 Mo. App. 449; Myers
Tailoring Co. v. Keeley, 58 Mo. App. 491.
New York.— Taylor v. Nostrand, 134 N. Y.
108, 31 N. E. 246; Simmons v. More, 100
N. Y. 140, 2 N. E. 640; White v. Madison, 26
N. Y. 117; Parker v. Knox, 60 Hun 550, 15
K. Y. Suppl. 256 (holding that in an action
for making an unauthorized contract of sale
for future delivery the measure of damages
is the difference between the contract price
and what the goods were worth at the time
when they should by the terms of the con
tract hava been delivered) ; Feeter v. Heath,
11 Wend. 477 (holding also that the third
person is not bound to look to the principal
for so much of the contract as the agent was
authorized to make, but may hold the agent
responsible to the full amount of the con
tract ) .
North Carolina.— Le Roy v. Jacobsky, 136
N. C. 443, 48 S. E. 796, 67 L. R. A. 977. :
North Dakota.— Kennedy v. Stonehouse,
13 X. D. 232, 100 N. W. 258, construing Rev.
Codes (1899), g 4996.
Ohio.— Farmers Co-Operative Trust Co. v.
Floyd, 47 Ohio St. 525, 26 N. E. 110, 21 Am.
St. 'Rep. 846, 12 L. R. A. 346, holding that
the measure of damages, where the agent
acted in good faith, is the loss sustained by
plaintiff through not having the valid con
tract which defendant assumed to make.
England.— Meek v. Wendt, 21 Q. B. D. 126,
6 Aspin. 331, 59 L. T. Rep. N. S. 558; Fir-
bank v. Humphreys, 18 Q. B. D. 54, 66 L. J.
Q. B. 57, 56 L. T. Rep. N. S. 36, 35 Wkly.
Rep. 92 (holding the damages to be the differ
ence between the position in which the third
person would have been if the alleged agent's
assertion were true and his actual position
bv reason of the assertion being false) ; In re
National Coffee Palace Co., 24 Ch. D. 307, 53
L. J. Ch. 57, 50 L. T. Rep. N. S. 38. 32 Wkly.
Rep. 236; Weeks r. Propert. L. R. 8 C. P.
427. 42 L. J. C. P. 129, 21 Wkly. Rep. 670;
Spedding v. Nevell. L. R. 4 C. P. 212. 38 L. J.
C. P. 133; Randell v. Triraen. 18 C. B. 786,
25 L. J. C. P. 307, 86 E. C. L. 786 ; Simons v.
Patchett, 7 E. & B. 568, 3 Jur. N. S. 742. 26
L. J. Q. B. 195, 5 Wkly. Rep. 500, 90 E. C. L.
568; Hughes v. Graeme, 33 L. J. Q. B. 335, 12
Wkly. Rep. 857.
34. Missouri. — Wright v. Baldwin, 51 Mo.
269; Duffy r. Mallinkrodt, 81 Mo. App. 449.
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b. Authorized Contracts — (i) Where Principal Is Disclosed — (a)
In General. An agent who, acting within the scope of his authority, enters into
contractual relations for a disclosed principal does not bind himself in the absence
of an express agreement to do so.35
New York.— Wright p. Madison, 20 N. Y.
117.
North Dakota.— Kennedy p. Stonehouse, 13
Ki D. 232, 100 N. W. 258, construing Rev.
Codes (1809), | 4995.
England — Spedding v. Nevell, L. R. 4
C. P. 212, 38 L. J. C. P. 133 (holding, how
ever, that the agent was not liable for costs
of an action brought against the third person
in consequence of an assignment of the con
tract by the latter, which was not in the
contemplation of the parties) ; Randell r.
Trimen, 18 C. B. 780, 25 L. J. C. P. 307, 86
E. C. L. 780; Collen v. Wright, 8 E. & B. 647,
4' Jut. N. S. 357, 27 L. J. Q. B. 215. 6 Wklv.
Rep. 128, 92 E. C. L. 647 [affirming 7 E. & B.
301. 26 L. J. Q. B. 147, 5 Wklv. Rep. 205, 90
E. C. L. 301]; Hughes v. Graeme, 33 L. J.
Q
. B. 385, 12 Wklv. Rep. 857. But sej Pow
r. Davis. 1 B. & S.
'
220, 7 Jur. N. S. 1010, 30
L. J. Q. B. 257, 4 L. T. Rep, N. 8. 399, 9
Wkly. Rep. 611, 101 E. C. L. 220, holding
that the third person could not recover the-
costs of an unsuccessful defense to an eject
ment by the principal, it appearing that the
thiTd person would have been unsuccessful,
by reason of the lease being void by the stat
ute of frauds, even though the agent had had
the authority which he assumed.
Canada. — Eckstein v. Whitehead, 10 U. C.
C. P. 65.
35. Alabama.— Sampson ts. Fox, 109 Ala.
062, 19 So. 896, 55 Am. St. Rep. 960; Humes
r. Decatur Land Imp., etc., Co., 98 Ala. 461,
13 So. 368 [approved in Anderson v. Timber-
lake, 114 Ala. 377, 22 So. 431, 62 Am. St.
Rep. 105] (holding that if credit is given
exclusively to the ?.gcnt, he must be informed
of that fact) ; Corner r,. Bankhead, 70 Ala.
493; Ware p. Morgan, 67 Ala. 461; Roney p.
Winter, 37 Ala. 277; Steele v. Dart, 6 Ala.
798; flillaspie V. Wesson, 7 Port. 454, 31 Am,
Dec. 718.
California. — Schindler P. Green, (1905) 82
Pac. 341; Tevis v. Savage. 130 Cal. 411. 62
Pac. 611; Merrill A Williams, 63 Cal. 70;
Engols r. Heatly, 6 Cal. 135.
Colorado.-^- Hewes P. Andrews, 12 Colo.
101, 20 Pac. 338.
Connecticut.— Taylor v. Shelton, 30 Conn.
1?2; Ogden v. Raymond, 22 Conn. 379, 58
Am. Dec. 429 ; Johnson i. Smith, 21 Conn.
627 ; Magill v. ' Hinsdale. 6 Conn. 464a, 10
Am. Dee. 70; Hovey t'. Magill, 2 Conn. 680.
Delaivare. — Sharp P. Swavne. 1 Pennew.
210. 40 Atl. 113.
Georgia.— Cureton t. Wright, 73 Ga, 8;
Tiller v. Spradley, 39 Ga. 35.
Illinois. — Stevenson v. Mathers, 67 111.
123: Wheeler n. Reed, 36 111. 81; Seery P.
Socks, 29 111. 313; Mnrekle P. Haskins, 27
III. 382; Warren f\ Dickson, 27 111. 115;
Chase r. Debolt, 7 111. 371 ; Scaling v. Knol-
lin. 94 111. App. 443; Wheeler I'. Cannon. 84
III App. 591 ; Fisk P. Carbonized Stone Co.,
67 111. App. ?27; Brainnrd v. Turner, 4 111.
App. 61 ; Dunton p. Chamberlain, 1 HI. App.
3,61.
Indiana. — Newman p. Sylvester, 42 Ind.
106; Robeson r. Chapman, 6 Ind. 352; Pit
man r. Kintner, 5 Blackf. 250, 33 Am. Dec.
461. • . .
loica.— Doolittle p. Murray, 134 Iowa 536,.
Ill X. W. 999; Klav v. Dallas Center Bank,
122 Icwa 506, 98 X. W. 315; Thilmany r.
Iowa Paper-Bag Co., 108 Iowa 357, 79 N? W.
261, 75 Am. St. Rep. 259; Guest v. Burling-
toii Opera-House Co., 74 Iowa 457, 38 N. W.
15S; Baker p. Chambles, 4 Greene 428.
■ A'a»s(M.-T-Irwin P. Thompson, 27 Kan. 643;
McCubbin p. Graham, 4 Kan. 397.
Kentucky.-'— Lewis P. Harris, 4 Mete. 353.
Louisiana. — Maury p. Ranger, 38 La. Ann.
465, 58 Am. Rep. 197; Rosenthal v. Mvers,
.25 La. Ann. 463; Barry v. Pike, 21 La. Ann.
221; Trastour v. Fallon, 12 La. Ann. 25j
Sootta p. Cowan, 9 La. Ann. 520; Hazard r.
Lambeth, 3 Rob. 378; Zacharie p. Nash, 13
La. 20; Lincoln P. Smith, 11 La. 11; Wolfe
V. Jewett, 10 La; .383; Boimare p. Toby, 5
La. 333; Waring P. Cox, 1 La. 198; Lafarge
p. Ripley, 4 Mart. X. S. 303; Honore r.
White, 1 Mart. ,N. S, 219 ; Krumbhaar P.
Ludcling, 3 Mart 640.
Maine.— Teele p. Otis, 06 Me. 329 ; Rogers
p. March, 33 Me. 106.
Maryland. — MeClernan p. Hall, 33 Md.
293; Key ». Parnham, 6 Harr. & J. 418.
Massachusetts.—Goodenough v. Thayer. 132
Mass. 152 ; Southard P. Sturtevant, 109 Mass.
390; Bray v. Kettell, 1 Allen 80; Lyon r.
Williams, 5 Gray 567 ; Raymond P. Crown,
etc., Mills, 2 Mete. 319; Simonds v. Heard.
23 Pick. 120, 34 Am. Dec. 4 1
.
Missouri. — Michael P. Jones, 84 Mo. 57S;
Humphrey P. Jones, 71 Mo. 62; Heame F.
Chillicothe, etc., R. Co., 53 Mo. 324; Thomp
son p. Irwin, 76 Mo. App. 418; Newland
Hotel Co. i>.Lowe Furniture Co., 73 Mo. App.
135; Ziegler p. Fallon, 28 Mo. App. 295.
Nebraska.—Meade Plumbing, etc, Co. r-
Irwin, 77 Nebr. 385, 109 N. W. 391; Huff
man p. Newman, 55 Nebr. 713, 76 N. W. 409 ;
Wheeler v. Walden, 17 Nebr. 122, 22 N. W.
346.
New Hampshire.— Sleeper p. Wevmouth,
26 N. H. 34; Brown P. Rundlett, 15 N. H-
360; Hanover p. Eaton, 3 N. H. 38.
•
,
New Jersey.—Calloty P. Schuman, 73
N. J. L. 92, 62 Atl. 186; Patterson c. Lip-
pincott, 47 N. J. L. 457, 1 Atl. 506. 54 Am.
Rep. 178; Kean p. Davis, 20 N. J. L. 425;
Burlev p. Kitchell, 20 N. J. L. 305 ; Shotwt 11
p. McKown, 5 N. J. L. 828; Tuttle p. Ayres,
3 N. J. L. 682.
New York.— American Nat. Bank r.
Wheelock, 82 N. Y. 118: Bonynge v. Field.
81 N. Y. 159; Jones v. Gould. 123 N. Y. App.
Div. 236, 108 N. Y. Suppl. 31 : Crandall r.
Rollins, 83 N. Y. App. Div. 618, 82 X. Y.
Suppl. 317; Baer r. Bonvnge, 72 Hun 33. 25
N. Y. Suppl. 066 [affirmed in 147 N. Y. 393,
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(b) Intention as Governing Liability. Whether the agent of a disclosed prin
cipal binds himself depends upon the intention of the parties, which must be
gathered from the facts and circumstances of each particular case.38 It is, however,
the disclosed intention which governs, not any intention hidden in the mind of the
agent, and accordingly the agent may render himself personally liable, although
42 N. E. 31]; Durston r. Butterfleld, 69
Barb. 601; Plumb r. Milk, 19 Barb. 74;
Stanton p. Camp, 4 Barb. 274; Underbill v.
Smith, 52 Misc. 349, 102 N. Y. Suppl. 142;
Collier p. Myers. 52 Misc. 110, 101 N. Y.
Suppl. 059; Whiting r. Saunders, 23 Misc.
332, 51 N. Y. Suppl. 211: Iserman v. Conklin,
21 Misc. 194, 47 X. Y. Suppl. 107; T. E.
Havman Co. r. Knepper, 88 X. Y. Suppl.
030"; Buck p. Amidon. 41 How. Pr. 370;
Kirkpatrick v. Stainer. 22 Wend. 244; Pentz
V. Stanton. 10 Wend. 271, 25 Am. Dec. 558;
Mott v. Hicks, 1 Cow. 513, 13 Am. Dec. 550;
Rathbon t\ Budlong, 15 Johns. 1
.
See Dur
ston v. Butterfleld. 60 Barb. 601.
North Carolina.— McCall r. Clavton, 44
X. C. 422; Meadows p. Smith, 34 X. C. 18.
See Davis p. Burnett, 49 X. C. 71, ,67 Am.
Dec. 263.
Oregon. — Stewart r. Perkins, 3 Oreg. 508.
Pennsulvania.—Roberts r. Austin, 5 Whart.
313; Campbell r. Baker, 2 Watts 83; Joyce
r. Sims, 2 Dal 1. 223, 1 L. ed. 358; Schaetzel
v. Christman, 16 Pa. Super. Ct. 204; Rosen
berg p. Clyde, 2 Pa, Super. Ct. 572.
Rhode island.— Pease v. Francis, 25 R. I.
220, 55 Atl. 686.
Kouth Carolina.-— Waddell p. Mordecai, 3
Hill 22; James c. Attaway. Harp. 438.
. Tennessee. — Powell f. Finch, 5 Yerg.
446.
Texas. — Scottish- American Mortg. Co. V.
Davis, (1902! 72 S
. W. 217.
Vermont.— Johnson r. Cate, 77 Yt. 218, 59
Atl. 830; Abbott v. Cobb, 17 Vt. 593; Hall v.
Huntoon, 17 Vt. 244. 44 Am. Dec. 332; Peters
r. Farnsworth, 15 Vt. 155, 40 Am. Dec. 671;
Roberts r. Button, 14 Vt. 195.
West Virginia. — Johnson v. Welch, 42
W. Va. 18, 24 S. E. 585; Piercy r. Hedrick,
2 W. Va. 458, 08 Am. Dec. 774.
United States.— Baldwin r. Black, 119
U. S. 643, 7 S. Ct, 326, 30 L. ed. 530;
Whitney v. Wyman, 101 U. S. 392, 25 L. ed.
1050; brent Lakes Towing Co. v. Worthing-
ton, 147 Fed. 926; Lehman v. Field, 31 Fed.
852: Bradford v. Eastburn, 3 Fed. Cas. Xo.
1,7C7, 2 Wash. 219; U. S. p. Bevan, 24 Fed.
Cas. Xo. 14,598, Crabbc 324.
England.— Downman r. Williams, 7 Q. B.
103, 53 E. C. It. 103; Elkington v. Hurter,
[1892] 2 Ch. 452. 01 L. J. Ch. 514, 66 L. T.
Rep. X. S. 764; Clark p. Rivers, L. R. 5 Eq.
91, 37 L. J. Ch. 70, 17 L. T. Rep. X. S. 106,
16 Wklv. Rep. 123: Green r. Kopke. 18 C. B.
549, 2 jur. X. S. 1049, 25 L. J. C. P. 297, 4
Wklv. Rep. 598. 80 E. C. L. 549; Lennard v.
Robinson, 3 C. L. R. 1303, 5 E. & B. 125, 1
Jur. X. S. 853, 24 L. J. Q. B. 275, 85 E. C. L.
125; Dixon v. Parker, 2 Ves. 219, 28 Eng.
Heprint 142; Le Texier v. Arspache, 15 Ves.
Jr. 159. 33 Eng. Reprint 714; Ex p. Hartop,
12 Ves. Jr. 349. 33 Eng. Reprint 132.
Canada. — Blair p. Robinson, 5 X. Brunsw.
487 ; Armstrong r. Lve, 24 Ont. App. 543
[reversing 27 Ont. 511].
See 40 Cent. Dig. tit. "Principal and
Agent," §§ 476-478.
An agent jointly interested with his prin
cipal in a contract which he makes in the
letter's behalf is personally bound thereby.
Moore p. Booker, 4 X. D. 543, 62 X. W. 00*7.
Although the agent appropriates the pro
ceeds of the contract to his own use, yet if
he originally acted within his authority and
bound his principal he is not liable to the
third person. Shelton v. Darling, 2 Conn.
435.
36. Alabama.—Anderson v. Timberlake, 11 1
Ala. 377, 22 So. 431, 62 Am. St. Rep. 105.
Connecticut.— Hewitt c. Wheeler, 22 Comt
557; Perry v. Hyde, 10 Conn. 329; Hovey v.
Magill, 2 Conn. 680.
Georgia.— Fleming p. Hill, 62 Ga. 751.
Illinois.— Wheeler r. Reed, 36 111. 81.
Massachusetts.— Steamship Bulgarian Co.
v. Merchants Despatch Transp. Co., 135 Mass.
421; Worthington r. Cowles, 112 Mass. 30;
Wilder p. Cowles, 100 Mass. 487; Bray p.
Kettell, 1 Allen 80.
Missouri. — Hovey p. Pitcher, 13 Mo. 191.
New Hampshire.— Brown v. Rundlctt, 15
X. H. 360.
yew Jersey.— Kean p. Davis, 20 X. J. L.
425.
yeio York-— Cobb P. Knapp, 71 X. Y. 3,48,
27 Am. Rep. 51; Jones r. Gould, 123 X. Y.
App. Div. 236, 108 X. Y. Suppl. 31; Mary
land Coal Co. v. Edwards, 4 Hun 432 ; Gemn
v. Isaacson, 6 X. Y. Leg. Obs. 213. See
Balruford p. Tefler, 31 Misc. 715, 65 X. Y.
Suppl. 271.
U'tscoH.sin. — See McCurdy f. Rogers, 21
Wis. 197, 91 Am. Dec. 468, holding that to
make the agent personally liable where he
does not so intend, and the credit is not given
to hint, there must be snm« wrong or omis
sion of right on his part.
United States.— Whitney V. Wvnian, 101
U. S. 392, 25 L. ed. 1050.
England.— Green v. Kopke, 18 C. B. 549,
2 Jur. X. S. 1049, 25 L. J. C. P. 297, 4 Wkly.
Rep. 598, 86 E. C. L. 549; Lennard v. Robin
son, 3 C. L. R. 1363, 5 E. & B. 125, 1 Jur.
X. S. 853, 24 L. J. Q. B. 275, 85 E. C. L-
125.
See 40 Cent. Dig. tit. "Principal and
Agent," H 477, 478.
When intention must be gathered from con
tract alone. — If the contract is in writing,
and is clear and unambiguous in its terms,
the intention of the parties must be gathered
from it alone without resorting to other facts
and circumstances to vary its construction
and legal effect. Bray P. Kettell, 1 Allen
(Mass.) 80.
Presumption as to intention of parties see
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this be contrary to his actual intention, if he has in fact bound himself according to
the terms of the contract.37
(c) Pledges of Individual Credit by Agent. An agent may, although apparently
acting as such, exclusively pledge his own credit or superadd it to that of the prin
cipal, in which event he will of course be personally liable to the extent to which
credit has been extended to him.38 And although a person in making a contract
describes himself as an agent or affixes to his signature words descriptive of agency,
these terms may be treated as mere descriptio persona, and if the alleged agent
has otherwise assumed a personal obligation or pledged his own credit he may
still be held upon the contract.39
(d) Failure to Bind Principal. An agent who, while entering into an author
ized contract, fails to bind his principal does not necessarily bind himself, and
where there are no apt words used to bind either the principal or the agent the
contract is absolutely void and thus imposes obligations on neither.40
37. Alabama.— Humes v. De Catur Land
Imp., etc., Co., 98 Ala. 461, 13 So. 368;
Bell v. 'league. 85 Ala. 211, 3 So. 861.
Kentucky.— Scott v. Messick, 4 T. B.
Mon. 535; McAlexander t'. Lee, 3 A. K_
Marsh. 483.
Maine.— Stinehfield v. Little, 1 Me. 231,
10 Am. Dec. 65.
Massachusetts. —Taber V. Cannon, 8 Mete.
46; Simonds v. Heard, 23 Pick. 120, 34 Am.
Dec. 41; Mayhew V. Prince, 11 Mass. 54.
Michigan.— Landyskowski V. Lark, 108
Mich. 500, 66 N. W. 371.
Mississippi. —Garland v. Stewart, 31 Miss.
314.
New Hampshire.— Brown r. Rundlett, 15
N. H. 360; Savage r. Rix, 9 N. H. 263.
New York.— McBratney v. Hevdecker, 8
Misc. 309, 28 N. Y. Suppl. 730; Mills t'.
Hunt, 20 Wend. 431.
Pennsylvania. — Mever v. Barker, 6 Binn.
228.
Tennessee. — Cruse v. Jones,' 3 Lea 66;
Ahrens v. Cobb, 9 Humphr. 643.
England.— Norton v. Herron, 1 C. & P.
648, 12 E. C. L. 366, R. & M. 229, 21
E. C. L. 739, 28 Rev. Rep. 797.
See 40 Cent. Dig. tit. " Principal and
Agent," H 482, 483.
38. Alabama.— Humes v. Decatur Land
Inmp., etc., Co., 98 Ala. 461, 13 So. 368;
Bell v. Teague, 85 Ala. 211, 3 So. 861. See
Clealand v. Walker, 11 Ala. 1059, 46 Am.
Dec. 238.
Connecticut.—Johnson v. Smith, 21 Conn.
627.
Delaicare.— Sharp v. Swayne, 1 Pennew.
210, 40 Atl. 113.
Georgia. — Pliinizv V. Bush, 129 Ga. 479,
59 S. E. 259; Holcomb v. Cable Co., 119
Ga. 466, 46 S. E. 671.
Illinois.—Fisher V. Haggerty, 36 111. 128.
Indiatia.— Shordan !'. Kyler, 87 Ind. 38.
Iotca. — Nixon r. Downey, 49 Iowa 166.
Louisiana.—Thompson V. Moulton, 20 I<a.
Ann. 535; Campbell v. Nicholson, 12 Rob.
428; Linton p. Walsh. 10 La. 113; Hopkins
v. Lacouture, 4 La. 64.
Massachusetts.— Wilder v. Cowlcs, 100
Mass. 487. And see Worthington r. Cowles,
112 Mass. 30. holding the agent liable un
less the third person understood, or ought
as a reasonable man to have understood,
that he was dealing with the principal.
Mississippi. —Garland v. Stewart, 31 Miss.
314.
Missouri. — Hovey v. Pitcher, 13 Mo. 191;
Ross v. McAnaw, 72 Mo. App. 99.
Nebraska.— Sholes v. Kreamer, 26 Nebr.
556, 42 N. W. 724.
New York.— McBratney v. Heydecker, 8
Misc. 309, 28 N. Y. Suppl. 730; Stone r.
Wood, 7 Cow. 453, 17 Am. Dec. 529. See
Rathbone p. Budlong, 15 Johns. 1.
South Carolina.— Danforth v. Timmec-
man, 65 S. C. 259, 43 S. E. 678.
Tennessee. — See Cruse v. Jones, 3 Lea 66.
Vermont.— Button v. Winslow, 53 Vt.
430; Hinsdale v. Partridge, 14 Vt. 547.
Virginia. — Strider v. Winchester, etc.. R.
Co., 21 Gratt. 440; Richmond First Presb.
Church v. Manson, 4 Rand. 197.
Wisconsin.— Fredendall t>. Taylor, 26
Wis. 286; McCurdy t\ Rogers, 21 Wis. 197,
91 Am. Dec. 488.
England.— Owen v. Gooch, 2 Esp. 567;
Turrel v. Collet, 1 Esp. 321.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 482, 483.
Although the consideration inures to the
principal, yet if the agent binds himself per
sonally to pay, he will be liable. Shordan
!'. Kyler, S7 Ind. 38 (so holding, although
the agent's want of interest In the transac
tion, except as agent, be known to the other
contracting party) ; Ahrens v. Cobb, 9
Humphr. (Tenn.) 643.
39. See supra. II, C.
40. Taylor V. Shelton, 30 Conn. 122; Ogden
f. Raymond, 22 Conn. 379, 58 Am. Dec.
429; Stetson v. Patten, 2 Me. 358, 11 Am.
Dec. Ill; Newland Hotel Co. v. Lowe Fur
niture Co., 73 Mo. App. 135; McCurdv r.
Rogers, 21 Wis. 197, 91 Am. Dec. 468. See,
however. Le Roy V. Jacobosky, 136 N. C.
443, 48 S. E. 796, 67 L. R. A. 977, holding
that where an agent fails to bind his prin
cipal, whereby another is misled and part*
with some thing of value or acquires legal
rights, the agent, although not liable on
the contract as made, may be held liable
in a special action on the case under the
common-law procedure, or, under the code,
in an action upon an implied assumpsit,
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(e) Liability of Ageni of Foreign Principal. According to a line of earlier
decisions an agent acting for a disclosed foreign principal was presumed, in the
absence of an express or implied agreement to the contrary, to have pledged his
own credit and to have intended to bind himself personally.'" By the great
weight of more recent authority, however, this rule is no longer in force, and the
liability of the agent of a foreign principal is the same as that of any other agent,
and governed by the same principles.42
(n) Where Principal Is Undisclosed. An agent who enters , into a
contract in his own name without disclosing the identity of his principal renders
himself personally liable even though the third person knows that he is acting
as agent, unless it affirmatively appears that it was the mutual intention of the
parties to the contract that the agent should not be .bound." With stronger
where he has received the consideration, or
for damages.
41. Indiana. — Vawter r. Baker, 23 Ind. 63.
Louisiana. —Thorne v. Tait, 8 La. Ann. 8 ;
New Castle Mfg. Co. 1>. Red River R. Co.,
1 Rob. 145, 30 Am. Dec. 086.
Maine.— Rogers r. March, 33 Me. 106;
MeKenzie v. Nevius, 22 Me. 138, 38 Am.
Dec. 291.
New York,— Hochster v. Baruch. 5 Daly
440. But see Kirkpatrick p. Stainer, 22
Wend. 244.
Pennsylvania. — In re Merrick, 5 Watts
& S. 9.
England.— Gonzales v. Sladen, Buller
N. P. 130; Peterson v. Ayre, 13 C. B. 353,
76 E. C. L. 353 ; Heald" p. Kenworthy, 3
V. h. R. 612, 10 Exch. 739, 1 Jur. N. S. 70,
24 L. J. Exch. 76, 3 Wkly. Rep. 176. See
Thomson r. Davenport, -9" B. & C. 78, 4
M. & R. 110, 17 E. C. L. 45.
Canada. — Jack v. Clews, 5 X. Brunsw.
037.
Sec 40 Cent. Dig. tit. "Principal and
Agent," { 485.
An agent who expressly contracts not to be
liable cannot of course be held, even though
acting for a foreign principal. Milvain r.
Perez, 3 E. & E. 495, 7 Jur. N. S. 336, 30
L. J. Q. B. 90, 3 L. T. Rep. N. S. 730, 9
Wkly. Rep. 269, 107 E. C. L. 495.
Reasons for rule.— This rule seems to be
based upon " the consideration, that a mer
chant abroad and his ability to discharge
his obligations may be unknown to those,
who assume pecuniary responsibility or
make advances or perform services on his
account; . . . and that the party dealing
with the agent intends to trust one, who
is known to him and resides in the same
country and subject to the same laws, as
himself, rather than trust to one, who if
known cannot from his residence in a for
eign country, be nmenable to those laws,
and whose ability may be affected by local
institutions and local exemptions, which
may put at hazard both his rights and his
remedies." MeKenzie v. Nevius, 22 Me. 138,




proof that credit was given to both princi
pal and agent or to the agent alone (Vaw
ter v. Baker. 23 Ind. 63; Newcastle Mfg.
Co. r. Red River R. Co., 1 Rob. (La.) 145,
36 Am. Dec. 686), or by proof that the
usage of trade did not embrace the case in
question (Vawter t'. Baker, supra ) .
Limitations to rule.— It has been held that
tlie rule of personal liability of an agent
for a disclosed foreign principal did not
extend to a contract, made in one of the
United States by one resident there, for
personal services to be rendered in a for
eign country (Rogers r. March, 33 Me.
106), nor to a contract made by parties
resident in different states of the United
States, which are held to be not foreign in
the sense of the term necessary to make
the rule operative (Vawter v. Baker, 23
Ind. 63; Taintor v. Prendergast, 3 Hill
(N. Y.) 72, 38 Am. Dec. 618; Kirkpatrick
p. Stainer, 22 Wend. (N. Y.) 244; Barbara
v. Bell, 112 N. C- 131, 16 S. E. 903); and
in Thomson V. Davenport, 9 B. & C. 78. 4
M. * ti. U", 17.E. C. L. 45, it was strongly
intimated that, in the absence of a trade
usage to the contrary, the rule would not
be extended to contracts between residents
of Scotland and England. ,
42. Louisiana. — Maurv P. Ranger, 38 La.
Ann. 485, 58 Am. Rep. "197-
Massachusetts.— Goldsmith v. Manheim,
109 Mass. 187; Bray C Kettell,'l Allen 80;
Alcock v. Hopkins, 6 Cush. 484. See Barry
v. Page, 10 Gray 398.
.Yeic Hampshire.— Kaulback r. Churchill,
59 N. H. 296.
United States.—Oelricks v. Ford, 23 How.
49, 16 L. ed. 534; Berwind v. Schultz, 25
Fed. 912.
England.— Hutton P. Bulloch, L. R. 9
Q. B. 572, 30 L. T. Rep. N. S. 648, 22
Wklv. Rep. 956 ; Armstrong p. Stokes, L. R.
7 Q. B. 598, 41 L. J. Q. B. 253, 26 L. T.
Rep. N. S. 872, 21 Wklv. Rep. 52; Wilson
v. ZulueU, 14 Q. B. 405, 14 Jur. 360, 19
L. J. Q. B. 49, 68 E. C. L. 405; Green v.
Kopke, 18 O. B. 549, 2 Jur. N. S. 1049. 25
h. J. C. P. 297, 4 Wklv. Rep. 598, 86
E. C. L. 549; Gadd P. Houghton, 1 E. & D.
357, 46 L. J. Exch. 71. 35 L. T. Rep. N. S,
222, 24 Wklv. Rep. 975; Ogden r. Hall, 40
L. T. Rep. N. S. 751.
See 40 Cent. Dig. tit. " Principal a«d
Agent," § 485.
43. .4rA.-on.ios.— Neelv v. State, GO Ark. 66,
28 S. W. 800, 27 L. R. A. 503, 46 Am. St.
Rep. 148.
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reason an ag^nt who, without disclosing his agency, enters into contractual rela
tions in his own name with one who is unaware of the agency binds himself and
becomes subject to all liabilities, express and implied, created by the contract
and transaction, in like manner as if he were the real principal, although in con
tracting he may have intended to act solely for his principal.''1 If the agent would
Illinois.—Macdonald v. Bond, 9G 111.App.
116 [a/firnied in 195 111. 122, 62 N. E.
881]; Scaling v. Knollin, 94 111. App. 443.
Indian Territory. — Lowrey v. Scargill,
(1907) 104 S. W. 813.
Iowa.— Lull v. Anamosa Nat. Bank, 110
Iowa 537, 81 X. W. 784.
Louisiana. — Pugh t\ Mone, 44 La. Ann.
209, 10 So. 710.
Massachusetts.— Welch v, Goodwin, 123
Mass. 71,25 Am. Rep. 24; Winsor v. Griggs.
5 Cush. 210. See Lyon v. Williams, 5 Gray
557.
Michigan. — Lewis v. Weidenfeld, 114
Mich. 581, 72 N. W. 604.
Minnesota.— Brown v. Ames, 59 Minn.
476, 61 N. W. 448) Rollins v. Phelps, 5
Minn. 463.
Missouri. — Porter V. Merrill, 138 Mo.
555, 39 S. W. 798.
Nebraska.— Dockarty v. Tillotson, 64
Xebr. 432, 89 N. W. 1050; Bridges t\ Bid-
well, 20 Xebr. 185, 29 N. W. 302.
\ew York.— De Remer t>. Brown, 165
N. Y. 410, 59 N. E. 129; McClure v. Central
Trust Co., 165 N. Y. 108, 58 X. E. 777, 53
L. R. A. 153; Meriden Nat. Bank v. Gal-
laudet, 120 N. Y. 298, 24 X. E. 994; Arger-
singer v. MacNaughton, 114 N. Y. 535, 21
N. E. 1022, 11 Am. St. Rep. 687; Knapp v.
Simon, 96 X. Y. 284 j Cobb r. Knapp, 71
N. Y. 348. 27 Am. Rep. 51; Good r. Rum-
sev, 50 N, Y. App. Div. 280, 63 N. Y.
Siippl. 981; Petrolia Mfg. Co. v. Jenkins,
29 X. Y. App. Div. 403, 51 X. Y. Suppl.
1028; Powers v. McLean, 14 X. Y. App.
Div. 92, 43 N. Y. Suppl. 477 [affirmed in
164 X. Y. 588, 58 N. E. 1091] ; Morrison
t\ Currie, 4 Duer 79 (holding aUo that the
agent is liable, although he was not par
ticularly requested to disclose his princi
pal) ; Mason v. Cockroft, 3 Duer 366 (hold
ing also that the agent is not released by a
subsequent agreement between his principal
and the third person to submit the matter
in dispute to arbitration) ; Xichols V, Weil,
30 Misc. 441, 62 X. Y. Suppl. 477; Xelson
t>. Andrews, 19 Misc. 623, 44 X. Y. Suppl.
384; Waring V. Mason, 18 Wend. 425; Mc-
Comb v. Wright, 4 Johns. Ch. 659.
Ohio. — Soutter r. Stoeckle, 6 Ohio Dec.
(Reprint) 1054, 10 Am. L. Rec. 23.
Pennsylvania.— Meyer v. Barker, 6 Binn.
228; Manlev V. Hickman, 1 Chest. Co. Rep.
557.
fHouth Carolina. — Long v. McKissick, 50
S. C. 218. 27 S. E. 636; Convers v. Ma-
grath, 4 McCord 392.
Tennessee. — Steele r. McElroy, 1 Sneed
341.
Vermont.— Arnold V. Sprague, 34 Vt.
402.
Virginia. — Hoge r. Turner, 96 Va. 624,
32 8. E. 291, construing Code (1887), j
2877.
West Virginia. — Morris v. Clifton Forge
Grocery Co., 46 W. Va. 197, 32 S. E. 997.
United States.— Horan v. Hughes, 129
Fed. 248; Armstrong r. Brohiski, 46 Fed.
903; Ye Seng Co. v. Corbitt, 9 Fed. 423,
7 Sawy. 368.
See 40 Cent. Dig. tit. " Principal and
Agent," |§ 521-523. And see cases cited
infra, note 45.
In England and Canada a custom exist* in
various trades rendering the agent liable
when he fails to disclose the name of his
principal. Pike v. Onglev, 18 Q. B. D. 708,
56 L. J. Q. B. 373. 35 Wkly. Rep. 534;
Hutcheeon v. Eaton, 13 Q. B. D. 861, 51
L. T. Rep. X. S. 846; Barrow r. Dvster.
13 Q. B. D. 635, 51 L. T. Rep. X. S. 573,
33 Wkly. Rep. 199; Fleet V. Murton, L R.
7 Q. B. 126, 41 L. J. Q. B. 49, 26 L. T.
Rep. N. S. 181, 20 Wkly. Rep. 97; Imperial
Bank v. London, etc., Docks Co.. 5 Ch. D.
195, 46 L. J. Ch. 335, 36 L. T. Rep. X. S.
233; Hutchinson v. Tatham, L. R. 8 C. P.
482, 42 L. J. C. P. 260, 29 L. T. Rep. X. S.
103, 22 Wkly. Rep. 18; Bacmeister v. Levy.
Cab. & E. 121; Boultbee r. Gzowski. 29
Can. Sup. Ct. 54, See Wildy v. Stephen
son, Cab. & E. 3.
44. Alabama.— Armour Packing Co. r.
Vietch-Young Produce Co., (1903 ) 39 So.
680; Brent <?. Miller, 81 Ala. 309. 8 So.
219; Wood r. Brewer, 73 Ala. 259.
California. — Bradford r>. Woodworth. 108
Cal. 684, 41 Pao. 797; Murphv v. Helmrich,
66 Cal. 69, 4 Pac. 958.
Colorado.—Haviland v. Mavfleld, 38 Cola
185, 88 Pac. 148; Mackey v. Briggs, 16
Colo. 143, 26 Pac. 554; Hewes «?. Andrews,
12 Colo. 161, 20 Pac. 338.
Connecticut,—Pierce t>. Johnson, 34 Conn.
274.
Delaware.— Sharp v. Swavne, 1 Pennew.
210, 40 Atl. 1.13.
Georgia.— Burkhalter v. Perry, 127 Ga.
438, 56 S. E. 631 ; Garrard v. Moodv, 48 Ga.
96.
Illinois.— Bickford v. Chicago First Xat.
Bank, 42 111. 238, 89 Am. Dec. 436;
Wheeler v. Reed, 36 111. 81; Scaling r.
Knollin, 94 111. App. 443; Loehde r. Ha\-
sey, 88 111. App. 452; John Sprv Lumber
Co. r. McMillan, 77 111. App. 280: Trench
v. Hardin Countv Canning Co.. 67 111. App.
269; Weil v. Defenbaugh, 65 111. App. 489:
Corrigan v. Reillv, 64 111. App. 531; Por
ter v. Day, 44 111. App. 256.
Indiana. — Wilson v. Xicholson, 61 Ind.
241; Merrill v. Wilson, 6 Ind. 426.
Iowa.— Temple v. Pennell, 123 lows 729,
99 X. W. 567; Fritz v. Kennedy, 119 Iowa
628, 93 X. W. 603; Thompson r. People's
[III, C. U »>
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avoid personal liability on a contract entered into by him in behalf of his principal
he must disclose not only the facts that he is acting in a representative capacity,
Building, etc., Co., 114 Iowa 481, 87 N. W.
438; Blackmore V. Fairbanks, etc., Co., 79
Iowa 282, 44 X. W. 548; Nixon t\ Downey,
49 Iowa 166 ; Baker v. Chambles, 4 Greene 428.
Kentucky. — Jones v. Johnson, 86 Ky.
530, 6 S. W. 582, 29 Ky. L. Rep. 789;
Chiles v. Nelson, 7 Dana 281; Tutt v.
Brown, 5 Litt. 1, 15 Am. Dec. 33.
Louisiana. — Mithoff v. Byrne, 20 La. Ann.
363; Nott v. Papet, 15 La. 306; Bedford v.
Jacobs, 4 Mart. N. S. 528. See Lochte v.
0414 McOloin 52.
Maryland. — York County Bank v. Stein,
24 Md. 447.
Massachusetts.— Brigham v. Herrick, 173
Mass. 460, 53 N. E. 906; Bartlett v. Ray
mond. 139 Mass. 275, 30 N. E. 91 ; Welch v.
Goodwin, 123 Mass. 71, 25 Am. Rep. 24;
Worthington v. Cowles, 112 Mass. 30; Hutch
inson v. Wheeler, 3 Allen 577 ; Hastings P.
Lovering, 2 Pick. 214, 13 Am. Dec. 420.
Michigan.— Rathburn v. Allen, 135 Mich.
699, 98 N. W. 135; Banks v. Cramer, 109
Mich. 168, 60 N. W. 946; Mitchell v. Beck,
88 Mich. 342, 50 X. W. 305. See Lewis v.
Weidenfeld, 114 Mich. 581, 72 N. W. 604.
Minnesota.— Amans p. Campbell, 70 Minn.
493, 73 N. W. 506, 68 Am. St. Rep. 547;
Pratt v. Beaupre, 13 Minn. 187.
Missouri. — Porter v. Merrill, 138 Mo. 555,
39 S. W. 798; Heath v. Goslin, 80 Mo. 310,
50 Am. Rep. 505; Schell v. Stephens, 50 Mo.
375; Lapsley v. MeKinstry, 38 Mo. 245;
McCIellan v. Parker, 27 Mo. 162; Leckie v.
Rothenbarger, 82 Mo. App. 615; Dodd V.
Butler, 7 Mo. App. 583. See Greene i\ Chick-
cring, 10 Mo. 109.
Nebraska.— Bridges v. Bidwell, 20 Nebr.
185, 29 N. W. 302; Jackson v. McNatt, 4
Nebr. (Unoff.) 55, 93 X. W. 425.
New Hampshire.—Batchelder v. Libbev, 66
N. H. 175, 19 Atl. 570.
New Jersey.— Yates v. Repetto, 65 N. J. L.
294, 47 Atl. 632 ; Elliott 17.Bodine, 59 N. J. L.
507, 36 Atl. 1038.
New Mexico.— Luna v. Mohr, 3 X. M. 56,
1 Pac. 860.
New York.— Argersinger v. MaeXaughton,
114 N. Y. 535, 21 N. E. 1022, ll Am. St.
Rep. 687; Knapp v. Simon, 96 N. Y. 284;
Cobb v. Knapp, 71 N. Y. 348, 27 Am. Rep.
51 [affirming 42 X. Y. Super. Ct, 91]; Holt
v. Ross, 54 N. Y. 472. 13 Am. Rep. 615
[affirming 59 Barb. 554] ; Baltzen f. Xico-
lay, 53 N. Y. 407 ; Booth v. Barron, 29 N. Y.
App. Div. 60, 51 X. Y. Suppl. 391; Jemison
v. Citizens Sav. Bank, 44 Hun 412; Morri
son o. Currie, 4 Duer 79 ; BoidU-man r.
Kelly, 51 Misc. 51, 99 X. Y. Suppl. 907;
Forrest v. McCarthy, 30 Misc. 125, 61 X. Y.
Suppl. 853; McDonald r. Wesendonck, 29
Misc. 776, 61 X. Y. Suppl. 491 [reversed on
other grounds in 30 Misc. 001, 02 X. Y.
Suppl. 764]; Dulon r. Camp, 28 Misc. 548,
59 N. Y. Suppl. 508; Arfman v. Hare, 27
Misc. 777, 52 X. Y. Suppl. 759; Asliner v.
Abenheim, 19 Misc. 282, 43 X. Y. Suppl. 69
[affirmed in 31 X, Y. App. Div. 623, 52
X. Y. Suppl. 270] ; Boyd v. L. H. Quinn Co.,
17 Misc. 278, 40 X. Y. Suppl. 370 [affirmed
in 18 Misc. 169, 41 X. Y. Suppl. 391]; Whit
man v. Johnson, 10 Misc. 725, 31 X. Y.
Suppl. 1009; Kahn f. Weill, 9 Misc. 150, 29
X. Y. Suppl. 53; Mahoney v. Kent, 7 Misc.
726, 28 X. Y. Suppl. 19; Blakeman v.
Mackay, 1 Hilt. 266; Cabre p. Sturges, 1
Hilt. 160; Kneeland V. Coatsworth, 9 X. Y.
Suppl. 416; Roosevelt r. Strohkocfer, 3 X. Y.
St. 578; Rochester Bank v. Monteith, 1.
Den. 402, 43 Am. Dec. 681; Mills r. Hunt,
20 Wend. 431; Waring r. Mason, 18 Wend.
425; Brockway P. Allen, 17 Wend. 40; Mauri
v. Hefferman, 13 Johns. 58; Xational F. Ins.
Co. p. Loomis, 11 Paige 431; McComb v.
Wright, 4 Johns. Ch. 659. See Meriden iNat.
Bank v. Gallaudet, 120 X. Y. 298, 24 N. E.
994.
North Carolina.— Forney r. Shipp, 49
X. C. 527. See Stamps t?. Cooley, 91 X. C.
316.
Ohio.— Lee P. Fraternal Mut. Ins. Co., 1
Handy 217, 12 Ohio Dec. (Reprint) 109. See
Miller «?. Sullivan, 39 Ohio St. 79.
Pennsylvania. — Bevmer P. Bonsall, 79 Pa.
St. 298 1 Manley v. "Hickman, 1 Chest. Co.
Rep. 557.
South Carolina.— Danforth r. Timmerman,
65 S. C. 259, 43 S. E. 678 ; Bacon r. Sondley,
3 Strobh. 542, 51 Am. Dec. 640; Davenport
V. Riley, 2 McCord 198.
South Dakota.— Lindsay v. Pettigrew, 5
S. D. 500, 59 X. W. 720.
Texas. — Johnson f. Armstrong, 83 Tex.
325, 18 S. W. 594, 29 Am. St. Rep. 048;
Sydnor v. Hurd, 8 Tex. 98; Hatchett v. Sun
set Brick, etc., Co., (Civ. App. 1907) 99
S. W. 174; Book r. Jones, (Civ. App. 1900)
98 S. W. 891; Ash v. Beck, (Civ. App. 1902)
68 S. W. 53; Williams t\ Leon, etc., Land
Co., (Civ. App. 1900) 55 S. W. 374.
Vermont.— Johnson V. Porter, 63 Vt. 653,
21 Atl. 608; Button r. Winslow, 53 Vt. 430;
Baldwin v. Leonard, 39 Vt. 260, 94 Am.
Dec. 324; Coverly V. Bravnard, 28 Vt. 738;
Royce v. Allen, 28 Vt. 234."
West Virginia— Poole P. Rice, 9 W. Va. 73.
Wisconsin.— Alexander, etc., Lumber Co. t\
McGeehan, 124 Wis. 325, 102 X. W. 571.
United States.— Ye Seng Co. r. Corbitt, 9
Fed. 423, 7 Sawv. 368; Allen p. Schuchardt,
1 Fed. Cas. Xo. 230 [affirmed in I Wall. 359,
17 L. ed. 642] ; Farrell v. Campbell, 8 Fed.
Cas. Xo. 4,081, 3 Ben. 8. See White P.
Boyce, 21 Fed. 228.
England.— Simon V. Motivos, 3 Burr.
1921; Gurney P. Womerslev, 3 C. L. R. 3,
4 E. 4 B. 133, 1 Jur. X. S. 328, 24 L. J. Q. B.
40. 3 Wkly. Rep. 01, 82 E. C. L. 133; Rabone
v. Williams, 7 T. R. 360 note, 4 Rev. Rep.
463 note.
See 40 Cent. Dig. tit. " Principal and
Agent," SS 521-523.
The reason for the rule has been said to
be that " in such case it may be supposed
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but also the identity of his principal,*5 although if the other party has actual
knowledge of the principal's identity it will have the same effect to relieve the
agent as a disclosure by the latter.46 The disclosure of the principal's identity
need not be made at the inception of the transaction ; it is sufficient if it is made
that [the other contracting party] relies
upon the responsibility of the person with
whom lie deals for the performance of the
contract, and that he is not required to look
elsewhere to obtain it. When there is, in
fact, a. principal the agent may ordinarily
relieve himself from personal liability, upon
a contract made in his behalf, by disclosing
his name at the time of making it. Upon
such disclosure, however, the party proceed
ing to deal with the agent may or may not,
as he pleases, enter into contract upon the
responsibility of the named principal, but to
permit an agent to turn' over to his customer
an undisclosed and, to the latter, unknown
i principal, might have the effect to deny to
the customer the benefit of any available or
responsible means of remedy or relief
founded upon the contract. The rule is no
less salutarv than reasonable." Argersinger
V. MaeXaughton, 114 X. Y. 535, 539, 21
N. E. 1022, 11 Am. St. Rep. 087.
45. Alabama.— Armour Packing Co. p.
Vietch-Young Traduce Co., (1903) 39 So.
680.
California. — Murphy ft Helmrich, 66 Cal.
G9, 4 Pac. 958.
Missouri. — Hamlin v. Abell, 120 Mo. 188,
25 S. W. 510; Heath ft Goslin, 80 Mo. 310,
50 Am. Pep. 505; Lapsley ft MeKinstry, 38
Mo. 245.
Xew York.— Morrison v. Currie, 4 Duer
79; Cabre P. Sturges, 1 Hilt. 160; Brockway
ft Allen, 17 Wend. 40.
Tennessee. — Cruse v. Jones, 3 Lea 66 ;
Kahn r. Hulmes, 5 Sneed 010.
Vermont. — Baldwin ft Leonard, 39 Vt.
260, 94 Am. Dec. 324.
See 40 Cent. Dig. tit. " Principal and
Agent," §8 528, 529. And see cases cited
supra, note 43.
An agent who does not disclaim liability
upon being treated with as a principal by
the third person is personally bound. Porter
ft Merrill, 138 Mo. 555, 39 S. W. 798.
Disclosure by the agent to his subagent is
insufficient to notify a third person of the
agency. Porter v. Merrill, 138 Mo. 555, 39
S. W. 798.
Disclosure to one partner as disclosure to
firm.— Where an agent, a considerable time
previous to a purchase from a partnership
and as no part of the negotiation therefor,
disclosed his principal to one partner, and
subsequently purchased from another part
ner to whom no disclosure was made, the dis
closure was not sufficient as to the partner
ship, and the agent was personally liable.
Baldwin ft Leonard, 39 Vt. 260, 94 Am. Dec.
324, distinguishing the transaction from one
commenced with one partner to whom the
principal is disclosed, and completed with
another partner to whom it is not disclosed.
46. Illinois. — Warren p. Dickson, 27 111.
115; Chase ft Debolt, 7 111. 371; Scaling r.
Knollin, 94 111. App. 443.
Xeic York.— Fulton v. Sewall, 116 N. Y.
App. Div. 744, 102 N. Y. Suppl. 109; Forrest
ft McCarthy, 30 Misc. 125, 01 N. Y. Suppl.
853.
Penn-sy/canfa.^-Schaetzle v. Chrlstman, 16
Pa. Super. Ct. 294.
Vermont.— Johnson ft Cate, 77 Vt. 218,
59 Atl. 830.
England.— Seaber ft Hawkes, 9 L. J. C. P.
0. S. 217.
See 40 Cent. Dig. tit. "Principal and
Agent," §J 521, 523.
Implied or constructive notice. — Knowledge
by the third person of facts and circum
stances which would, if reasonably followed
by inquiry, have disclosed the identity of the
principal does not operate to relieve th<
agent from personal liability, but the third
person must have actual knowledge of the
principal's identity. Rollins p. Phelps, 5
Minn. 463; Cobb ft Knapp, 71 X. Y. 348. 27
Am. Rep. 51; Mahonev v. Kent, 7 Misc.
(X. Y.) 726, 28 X. Y. Suppl. 19; Kneeland
ft Coatsworth, 9 X. Y. Suppl. 410; Book r.
Jones, (Tex. Civ. App. 1907) 98 S. W. 891.
And see Manley v. Hickman, 1 Chest. Co.
Rep. (Pa.) 557. Contra, Johnson ft Arm
strong, 83 Tex. 325, IS S. W. 594, 29 Am. St.
Rep. 648. And see Worth ington v. Cowles,
112 Mass. 30. Compare Philips ft Hine, 61
X. Y. App. Div. 428, 70 X. Y. Suppl. 593.
That a person usually acts as agent is not
notice that he acts in that, capacity in any
particular transaction, and will not relieve
him from personal liability if he fails to dis
close his agency. The fact that the agent id
known to be a broker, commission merchant,
auctioneer, or other professional agent makes,
no difference. Brent v. Miller, 81 Ala. 309. S
So. 219; Wood v. Brewer. 73 Ala. 259;
Wheeler v. Reed, 36 111. 81; Scaling p. Knol
lin, 94 I1L App. 443; Hastings p. Lovering. -J
.
Pick. (Mass.) 214, 13 Am. Dec. 420; Hamlin
ft Abell, 120 Mo. 188, 25 S. W. 516; Schell
ft
'
Stephens, 50 Mo. 375 (holding also that the
joint signature of a bill of sale by an auc
tioneer with the principal raises a presump
tion that the auctioneer acted also as prin
cipal); Meriden Xat. Bank ft Gallaudet. 120
X. Y. 298, 24 X. E. 994; Holt ft Ross. 5*
X. Y. 472, 13 Am. Rep. 615: Mills r. Hunt.
20 Wend. (X. Y.) 431; Franklvn ft Lamond.
4 C.'B. 637, 11 Jur. 780, 16 L. J. C. P. 221.
56 E. C. L. 637; Magee p. Atkinson, 6 L. J.
Exch. 115, 2 M. & W. 440. But see Falk r.
Wolfsohn, 7 Misc. (X. Y.) 313, 27 X. Y.
Suppl. 903, holding that a person who in pa=t
similar transactions has always treated an
other as an agent must, in order to hold him
personally liable in a subsequent transaction,
show that something was said or done bv th*
alleged agent which would warrant the infer-
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before liability is incurred on either side; 47but a disclosure made after liability is
incurred comes too late to relievo the agent from liability.48
2. In Tort — a. In General. An agent is liable to third persons for his own
torts in like manner as other persons, his liability being neither increased nor decreased
by the fact of his agency.4" A distinction exists, however, between the liability
of an agent to third persons for non-feasance, or the breach of a duty owed only
to his principal,50 and his liability for misfeasance or malfeasance, or the breach
of a duty owed to third persons."
b. Non-Feasance. An agent is not responsible to a third person for injury
resulting from non-feasance, meaning by that term the omission of the agent to
perform a duty owed solely to his principal by reason of his agency.52
enee that he dealt otherwise than as formerly,
or that he interposed his personal liability.
47. Baer v. Bonynge, 72 Hun (N. Y.) 33,
25 N. Y. Suppl. 60S; Blakeman v. Mackay, 1
Hilt. (N. Y.) 266; Cabre v. Sturgee, 1 Hilt.
(N. Y.) 160; Mills v. Hunt, 20 Wend. (N. Y.)
431; Brackenridge r. Claridge, 91 Tex. 527,
44 8. W. 819, 43 L. R. A. 593 [reversing
(Civ. App. 1897) 42 S. W. 1005]; Sydnor r.
Hurd, 8 Tex. 98; Scottish-American Mortg.
Co. o. Davis, (Tex. Civ. App. 1902) 72 S.W.
217; Franklyn v. Lamond, 4 C. B. 637, U
Jur. 780, 16 L. J. C. P. 221, 56 E. C. L. 637;
Pratt p. Willey, 2 C. & P. 350, 12 E. C It
611; Haight v. Howard, 11 U. C. C: P.
437.
48. loura. — Lull v. Anamosa Xat. Bank,
110 Iowa 537, 81 N. W. 784.
Massachusetts. — Hutchinson v. Wheeler, 3
Allen 577 ; Hastings r. Lovering, 2 Pick. 214,
13 Am. Dec. 420. . .
New Hampshire.— Batchelder v. Libbey, 66
N. H. 175. 19 Atl. 570.
New York.—Jamison v. Citizens' Sav. Bank,
44 Hun 412.
North Carolina. —Fornev i'. Shipp, 49 N. C.
527.
South Carolina. — Long v. McKissick, 50
S. C. 218, 27 S. E. 636.
Texas. — See Hatohett v. Sunset Brick, etc.,
Co., (Civ. App. 1907) 09 S. W. 174.
England.— Franklvn v. Lamond, 4 C. B.
637, 11 Jur. 780, 16 L. J. C. P. 221, 56
E. C. L. 637.
49. Connecticut.—Bennett v. Ives, 30 Conn.
329.
Illinois.— Baird e. Shipman, 132 111. 16,
23 N. E. 384, 22 Am. St. Rep. 604, 7 L. R. A.
128.
Indiana.— Berghoff v. McDonald, 87 Ind.
549; Block v. Haseltine, 3 Ind. App. 491, 29
N. E. 937.
Louisiana. — Delaney r. Rochereau, 34 La.
Ann. 1123, 44 Am. Rep. 456; Carmouche r.
Bouis. 6 La. Ann. 95, 54 Am. Dec. 558.
Maine.— Campbell p. Portland Sugar Co.,
62 Me. 552, 16 Am. Rep. 503; Richardson V.
Kimball. 28 Me. 403.
Maryland.—Blaen Avon Coal Co. v. McCul-
loh, 59 Md. 403, 43 Am. Rep. 560.
Massachusetts.— Osborne v. Morgan. 130
Mass. 102, 39 Am. Rep. 437; Hawkesworth
r. Thompson, 98 Mass. 77, 93 Am. Dec. 137.
Michigan. — Ellis r. McNaughton, 76 Mich.
237, 42 N. W. 1113, 15 Am. St. Rep. 308.
Missouri. — Lottman v. Barnett, 62 Mo.
159; Harriman v. Stowe, 57 Mo. 93; Martin
v. Benoist, 20 Mo. App. 262.
.Veto Jersey. — Horner o. Lawrence, 37
N, J. L. 46.
New York.— Crane V. Ondcrdonk, 67 Barb.
47; Suydam v. Moore, 8 Barb. 358.
M'isconsin.— Greenborg v. Whitcomb Lum
ber Co., 90 Wis. 225, 63 N. W. 93, 48 Am. St.
Rep. 911, 28 L. R. A. 439.
United States.— Carey v. Rochereau, 10
Fed. 87.
England— Parry v. Smith, 4 C. P. D. 325,
48 L. J. C. P. 731, 41 L. T. Rep. N. S. 93,
27 Wkly. Rep. 801. .
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 600-608.
A public agent is liable for torts in like
manner as a private agent. Rogers v. Dutt,
18 Moore P. C. 209, 3 L. T. Rep. N. S. 160,
9 Wkly. Rep. 149, 15 Eng. Reprint 78; Baker
v. Rannev, 12 Grant Ch. (U. C.) 228.
50. See infra, III, C, 2, b.
51. See infra. III, C, 2, c.
52. Georgia.— Kimbrough v. Boswell, 119
Ga. 201, 45 S. E. 971; Reid v. Humber, 49
Ga. 207.
Indiana.—Dean r. Brock, 11 Ind. App. 507,
38 N. E. 829.
Louisiana. — Delaney v. Rochereau, 34 La.
Ann. 1123, 44 Am. Rep. 456 (where the court
states that " no man increases or diminishes
his obligations to strangers by becoming an
agent") ; Poydras 0. Delamare, 13 La. 98.
Massachusetts.— Brown Paper Co. V. Dean,
123 Mass. 267; Albro v. Jaouith, 4 Gray 99,
•04 Am. Dec. 56. And see Osborne f. Morgan,
130 Mass. 102, 39 Am. Rep. 437.
Mississippi. — Feltus r. Swan, 62 Miss. 415.
Missouri. — Carson v. Quinn, 127 Mo. App.
525, 105 S. W. 1088.
New York.— Van Antwerp c, Linton, 89
Hun 417, 35 N. Y. Suppl. 318 [affirmed in
157 N. Y. 716, 53 N. E. 1133]; Burns r.
Pcthcal, 75 Hun 43", 27 N. Y. Suppl. 499;
Denny V. Manhattan Co., 5 Den. 639 [affirm
ing 2* Den. 115].
Ohio.— Henshaw r. Noble, 7 Ohio St. 226.
Tennessee. — Drake r. Hagan, 108 Tenn.
265. 07 S. W. 470. And see Deaderick ,r.
Bank of Commerce. 100 Tenn. 457, 45 S. W.
780; Erwin r. Davenport, 9 Heisk. 44.
Texas. — Labadie c. Hawley, 01 Tex. 177,
48 Am. Rep. 278: Morrison V. Ashburn, (Civ.
App. 1893) 21 8. W. 993.
Vermont.— Orandall p. Loomis, 50 Vt. 004.
United States. — Carey r. Rochereau, 16
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c. Misfeasance and Malfeasance. While an agent is not liable to third persona
for injury resulting from his omission to perform a duty owed to the principal
alone,53 he is liable to them for injury resulting from his misfeasance or malfeas
ance, meaning by those terms the breach of a duty owed to third persons generally,
independent of the particular duties imposed by his agency.*4 Accordingly an agent
Fed. 87, in which the court adds that " it is
very doubtful if an agent per se is liable to
third persons, on any account."
England.— .See Lane r. Cotton, 12 Mod.
472, 488, 4 Taunt. 028, 88 Eng. Reprint 1458,
per Holt, C. J., dissenting, a ease in which
however, the liability of the agent was
neither involved nor passed upon by the
majority.
See 40 Cent. Dig. tit. " Principal and
Agent,-* §§ 606-008.
With stronger reason an agent is not liable
for neglect to perform an net where he owes
performance neither to third persons nor to
his principal. Kuhnert v. Angell, 10 N. D.
• 59, 84 X. W. 579, 88 Am. St. Hep. 075, hold
ing that where an agent's authority was
limited to leasing and collecting rent for
certain premises of his principal, but did not
extend to making improvements, such au
thority was not broad enough to render him
liable for injuries sustained by reason of the
unsafe condition of the premises. And see
Crandall v. Loomis, 50 Vt. 004.
Non-feasance " is the omission of an act
which a person ought to do." Bell r. Jos-
selyn, '3 Gray (Mass.) 309, 03 Am. Dec. 741
\ci'tcd in Southern R. Co. v. Rowe, 2 Ga. App.
557, 59 S. E. 462]. It '* is the total omission
or failure of the agent to enter upon the per
formance of some distinct duty or under
taking which he has agreed with his prin
cipal to do" (Southern R. Co. v. Grizzle, 124
Ga. 735, 737, 53 S. E. 244, 110 Am. St. Rep.
191 ) , or
" the failure to do that which one,
by reason of his undertaking, and not because
imposed upon him as a legal duty, agrees to
do for another ; that which is imposed upon
him merely by virtue of his relation to his
principal" (Dean r. Brock. 11 Ind. App. 507,
38 N. E. 829). Misfeasance distinguished see
infra, note 54.
The agent is not liable, although the non
feasance be the result of his malice.— Feltus
t". Swan. 02 Miss. 415. ,
53. See sxijira. III, C, 2, b.
54. Illinois — Illinois Cent. R. Co. «.
Foulks, 191 111. 57, 60 N. E. 890.
lotrn.— Carraher v. Allen, 112 Iowa 108,
83 N. W. 902, wrongful attachment.
New Jersey.—Boccltino c. Cook, 07 X. J. L.
467, 51 Atl. 487, extortion.
jVetf Yorjfc.— Sec Burns t. Pethcnl. 75 Hun
437. 27 X. Y. Suppl. 499.
Tennessee. — Erwin v. Davenport. 9 Heisk.
44. And see Drake t. Hagnn, 108 Tenn. 205,
67 S. W. 470.
Texas. — See Labadie V. Hawlev. 61 Tex.
177. 48 Am. Rep. 278.
United Htates. — See Carev r. Rochereau,
16 Fed. 87.
See 40 Cent. Dig. tit. "Principal and
Agent," 8 600 et acq.; and cases cited infra,
this note et seq.
Misfeasance " i3 the improper doing of an
act which a person might lawfully do " (Bell
V. Josselyn, 3 Gray (Mass.) 309, 311,. 63 Am.
Dec. 741 [cited in Southern R. Cb. V. Rbwe,
2 Ga. App. 537, 59 S. E. 462]), or "the per-
, formance of an net, Which might lawfully be
done, in an improper manner, by which an
other person receives an injury" (Bouvierli Diet. [quoted in Illinois Cent. R. Co. r.
Foulks, 191 111. 57, 89. 60 N< E. 890]) ; "or,
in other words, it is the performing [by the
agetit] of his duty to his principal in" such
a manner as to infringe upon the rights and
privileges of third persons " (Southern R. Co.
v. Grizzle, 124 Ga. 735, 737, 53 S. E. 244,
1IO Am. St. Rep. 101) . And see Dean p.
Brock, 11 Ind. App: 507, 38 X. E. 829. It
consists in omitting to do a proper act as it
should be done, and may thus inelude wrongs
of omission as well as commission. Southern
R. Co. v. Grizzle, supra; Southern R, Co. ».
Rowe, supra; Dean f>. Brock, supra; Burn»
f. Pethcal, 75 Hun (X. Y.) 437. 443, 27 X. Y.
Suppl. 499 (holding that "if the duty rests
upon [the agent] in his individual character,
and was one that the law imposed upon him
independently of his agency or employment,
then he is liable" for an omission thereof);
Osborne t>. Morgan, 130 Mass. 102. 103. 39
Am; Rep. 437 (where the court says: "It is
often said in the book9, that an agent is
responsible to third persons for misfeasance
only, and not for nonfeasance. And it is
doubtless true that if an agent never does
anything towards carrying out his contract
with his principal, but wholly omits and
neglects to do so, the principal is the only
person who can maintain any action against
him for the nonfeasance. But if the agent
once actually undertakes and enters upon the
execution of a particular work, it is his duty
to use rensonable care in the manner of
executing it, so as not to cause any in jury-
to third persons which may be the natural
consequence of his acts; and he cannot, by
abandoning its execution midway and leaving
things in a dangerous condition, exempt him
self from liability to any person who suffers
injury by reason of his having so left them
without proper safeguards. This is not non
feasance, or doing nothing; but it is mis
feasance, doing improperly"); Ellis r. Mc-
Xaughton, 76 Mich. 237, 242, 42 X. \Y. 1113.
15 Am. St. Rep. 308 (where it is sai.i:
" Misfeasance may involve to some extent the
idea of not doing; as where an agent, while
engaged in the performance of nis under
taking, does not do something which it was
his duty to do under the circumstances; as.
for, instance, when he does not exercise that
care which a due regard for the rights of
others would require. This is not doing, hut
it is the not doing of that which is not im
posed upon the agent merely by his relation
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may be held liable in damages to third persons for conversion,55 fraud and deceit,56
to his principal, but of that which is imposed
upon him by law as a responsible individual
in common with all other members of society.
It is the same not doing which constitutes
negligence in any relation, and is action
able ; Lough v. Davis, 30 Wash. 204, 70
Pac. 491, 94 Am. St. Rep. 848, 59 L. R. A.
802. And see cases cited infra, note 57.
Malfeasance "is the doing of an act which
a person ought not to do at all." Bell v.




Assault and battery by an agent renders
him liable to the person injured. Peck P.
Cooper, 112 111. 192, 34 Am. Rep. 231; Car-
mouche v. Bouis, 0 La. Ann. 95, 54 Am. Dec.




Nuisance.— It has been held, although the
case is of doutbful authority, that an agent
in charge of a plantation is not liable to an
adjoining owner for damage resulting from
the agent's malicious neglect and refusal to
keep open a drain which it was his duty to
keep open, he being liable only to his princi
pal. Feltus i'. Swan, 62 Miss. 415. However
this may be, an agent merely operating a mill
for bis owner's benefit is not liable for dam
ages caused by the too great, weight of the
dam, a permanent structure, whereby the
water is set back to another's injury, the
agent having no authority to chango or re
move the dam, which existed prior to the
creation of his agency. Brown Paper Co. o.
Dean, 123 Mass. 2C7. And if an agent does
not promote an unlawful act which consti
tutes a nuisance he is not liable for injuries
resulting therefrom. Crandall v. Loomis, 56
Vt. 664.
Trespass by an agent renders him liable in
damages. Marshall v. Eggleston, 82 111.App.
52. However, an agent is not liable as for
trespass in committing an act by authority
or direction of his principal unless the act
is such that it would have amounted to a
trespass had the principal himself committed
it. Strong v. Colter, 13 Minn. 82.
55. Alabama.— Perminter v. Kellv, 18 Ala.
716, 54 Am; Dec. 177; Lee v. Matthews, 10
Ala. 682, 44 Am. Dec. 498.
Connecticut.— Bennett r. Ives, 80 Conn.
329.
Illinois.— Allen r. Hartfield, 76 111. 858.
Indiana. — Berghoff v. McDonald, 87 Ind.
549.
Maine.— McPheters r. Page, 83 Me. 234,
22 Atl. 101, 23 Am. St. Rep. 772; Kimball
v. Billings, 55 Me. 147, 92 Am. Dec. 581;
Richardson o. Kimball, 28 Me. 463.
Massachusetts.—Wamenit Power Co. fi. Al
len, 120 Mass. 352; McPartland v. Read. 11
Allen 231; Coles p. Clark, 3 Cush. 399;
Dench p. Walker. 14 Mass. 500; Higginson
v. York, 5 Mors. 341.
Missouri. — Sheffler r. Mudd, 71 Mo. App.
78 (holding the agent of a tenant in common
liable for the conversion of the common prop'
•erty on behalf of his principal ) ; Lafayette
County Bank r. Metcalf, 40 Mo. App. 494.
New Hampshire.— Gage v. Whittier, 17
N. H. 312.
Neic Yorh.— Spraights v. Dudley, 39 N. Y.
441, 100 Am. Dec. 452; Crane p. Onderdonk,
67 Barb. 47; Thompson R McLean, 10 N. Y.
Suppl. 411; Farrar p. Chauffetete, 5 Den.
527 ; Hoffman p. Carow, 22 Wend. 285 ; Thorp
v. Burling, 11 Johns. 285; Ripley p. Gelston,
9 Johns. 201, 6 Am. Dec. 271.
Pennsylvania. — Rice v. Yocum, 155 Pa. St.
538, 26 Atl. 698; Berry v. Vantries, 12
Serg. & R. 89.
Rhode Island.— Singer Mfg. Co. r. King, 14
R. I. 511.
Tennessee. — Elmore v. Brooks, 6 Heisk. 45.
Texas. — KaulTman v. Beasley, 54 Tex. 563.
England. — Fowler v. Hollins', L. R. 7 Q. B.
610, 41 L. J. Q. B. 277, 27 L. T. Rep. N. S.
168, 20 Wklv. Rep. 868 [affirmed in L. R. 7
H. L. 757, 44 L. J. Q. B. 169, 33 L. T. Rep.
K. S. 731; Lee w. Bayes, 18 C. B. 599, 2 Jur.
N. S. 1093, 25 L. J. C. P. 249, 86 E. C. L.
599; Greenwav r. Fisher, 1 C. & P. 190, 12
E. C. L. 118; 'Stephens t). Elwall, 4 M. & S.
259; Perkins p. Smith, 1 Wils. C. P. 328.
And see Lane v. Cotton, 12 Mod. 472, 488, 4
Taunt. 628, 88 Eng. Reprint 1458, per Holt,
Cl J., dissenting, a case in which, however,
the agent's liability was neither involved nor
passed on bv the majority. But see Rex p.
Pan-, 39 L. J. Ch. 73, 21 L. T. Rep. N. 8. 565,
18 Wkly. Rep. 110. holding that an agent
is justified in refusing to give up goods until
he has communicated with his principal.
See 40 Cent. Dig. tit. " Principal and
Agent," Si 608, 609.
Agent acting innocently and by direction
of principal.— It is sometimes held that an
agent who, acting solely for his principal and
by his direction, and without knowing of any
wrong, or without being guilty of gross negli
gence in not knowing of it, assists his prin
cipal in acta with respect to the property of
another which amount to conversion on the
part of the principal, is not thereby rendered
liable for the conversion. Rogers p. Huie,
2 Cal. 571, 56 Am. Dec. 363; Spooner P.
Holmes, 102 Mass. 503, 3 Am. Rep. 491 ;
Leuthold P. Fairchild, 35 Minn. 99, 27 N. W.
503. 28 N. W. 218; Gage v. Whittier, 17
N. H. 312; Ledwith v. Merritt, 74 N. Y. App.
Div. 64, 77 N. Y. Suppl. 341 [affirmed in 174
M. Y. 612, 66 N. E. 1111]; Berry v. Van-
tries, 12 Serg. & R. (Pa.) 89; Roach Turk,
9 Heisk. (Tenn.) 708, 24 Am. Rep. 360;
Travis v. Claiborne, 1 Munf. (Va.) 435;
Wilson v. Rogers. 1 Wyo. 51; Greenwav o.
Fisk, 1 C. & P. 190, 12 E. C. L. 118; Mires p.
Solebay, 2 Mod. 242, 86 Eng. Reprint 1050.
See Lafayette County Bank P. Metcalf. 40
Mo. App. 494: Carey P. Bright. 58 Pa. St. 70.
An agent is not liable for a conversion by
his principal in which he does not actually
participate.— McLennan p. Minneapolis, etc.,
Elevator Co.. 57 Minn. 317, 59 N. W. 628.
56. California.— Wilder r. Beede, 119 Cal.
646, 51 Pac. 1083.
Colorado.— Mavo v. Wahlgreen, 0 Colo.
App. 506. 50 Pac". 40.
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and even for negligence.57 In an action against an agent by a third person
for misfeasance or malfeasance it is no defense that he acted as agent or
by the authority or direction of another, for no one can lawfully authorize the
commission of a tort.; 58 nor is it a defense that the agent himself received no
Florida. —Wheeler v. Baars, 33 Fla. 696, 15
So. 584.
Georgia. — McDonald v. Napier, 14 Ga. 89.
Illinois. — Reed v. Peterson, 91 111. 288;
Shiperd v. Underwood, 55 111. 475.
Iowa.— Riley v. Bell, 120 Iowa 618, 95
N. W. 170.
Kentucky. — Campbell v. Hillman, 15 B.
Mon. 508. 61 Am. Dec. 195.
Massachusetts.—White v. Sawyer, 16 Gray
586. See also Fay v. Winchester, 45 Mass.
513.
Michigan.—Weber v. Weber, 47 Mich. 569,
11 N. W. 389; Whitman v. Johnston, 35
Mich. 406; Starkweather v. Benjamin, 32
Mich. 305 ; Burchard v. Frazer, 23 Mich. 224,
Minnesota.—Hedin p. Minneapolis Medical,
etc., Inst., 62 Minn. 146, 64 N. W. 158, 54
Am. St. Rep. 628, 35 L. R. A. 417; Clark p.
Lovering, 37 Minn. 120, 33 N. W. 776.
M issouri.— Hamlin v. Abell, 120 Mo. 188,
25 S. W. 516; Thompson v. Irwin, 76 Mo.
App. 418.
New York.—Warren v. Banning 140 N. Y.
227, 35 N. E. 428 [affirming 21 N. Y. Suppl.
883] (holding an agent liable for misrepre
sentations and concealments in making a sale
of land for his principal) ; Gutchess p. Whit
ing, 46 Barb. 139; Hccker v. De Groot, 15
How. Pr. 314. And see Butler v. Livermorc,
52 Barb. 570.
Pennsylvania.—White v. Cooper, 3 Pa. St.
130; Seidel V. Peckworth, 10 Serg. & .R.
442.
Texas. — Poole v. Houston, etc.y R. Co., 58
Tex. 134.
West Virginia.— Mann v. McVey, 3 W. Va.
232.
England.— Swift v. Jewsbury, L. R. 9 Q. B.
301, 43 L. J. Q. B. 56, 30 L. T.
'
Rep. N. S. 31,
22 Wkly. Rep. 319; Bulkelev Dunbar, 1
Anstr. 37; Wright v. Self. 1 F.. & F. 704;
Cullen v. Thomson. 9 Jur. N. S. 85, 6 L. T:
Rep. N. S. 870, 4 Macq. H. L. 441 ; Arnot v.
Biscoe. 1 Ves. 95, 27 Eng. Reprint 914. See
Cargill v. Bower, 10 Ch. D. 502, 47 L. J. Ch/
649. 38 L. T. Rep. N. S. 779, 26 Wkly. Rep.
716i. ,
See 40 Cent. Dig. tit. "Principal and
Agent,'; § 597.
An agent is not liable for the fraud of hia
principal.— Huston r. Tvler, 140 Mo. 252, 36
S. W. 654, 41 S. W. 795. Thus an agent
acting in good faith in making false repre
sentations authorized by his principal is not
liable for the fraud. Lipscomb r. Kitrell,
11 Humphr. (Tenn.) 256.
Facts held not to constitute fraudulent con
cealment by agent gee Johnson v. Bank of
North America. 5 Rob. (N. Y.) 554. •• ■. j i
On a bill to follow assets fraudulently re
moved, one who acted as a mere agent in
selling the property and paid over the pro
ceeds to his principal is not liable, the bill
not proceeding on the idea of punishing for
a tort. Delta Bank v. Oliver-Finnie Grocery
Co;, 70 Miss. 868, 13 So. 239; Bamawell r.
Threadgill, 56 N. C.' 50.
57. See cases cited infra, this note.
Agent held liable for negligence causing
death or personal injury see Maver c. Thomp-
eon-Hutchinson Bldg. Co., 104 "Ala. 611, 16
So. 620. 53 Am. St. Rep. 88, 28 L. R. A. 433;
Stiewel v. Borman, 63 Ark. 30, 37 S. W. 404 :
Southern R. Co. v. Grizzle, 124 Ga. 735, 53
S. E. 244, 110 Am. St. Rep. 191; Southern
R. Co. p. Rowe, 2 Ga. App. 557, 59 S. E. 462;
Baird v. Shipman, 132 111. 16. 23 N. E. 3S4,
22 Am. St. Rep. 504, 7 L. R. A. 128; Camp
bell v. Portland Sugar Co., 62 Me. 552. 16
Am. Rep. 603; Osborne P. Morgan, 130 Mass.
102, 39 Am. Rep. 437; Hawkesworth r.
Thompson, 98 Mass. 77, 93 Am. Dec. 137;
Ellis v. MeNaughton, 76 Mich. 237, 42 N. W.
1113, 15 Am. St. Rep. 308 ; Lottman P. Bar-
nett, 62 Mo. 159; Harriman (?. Stowe. 57 Mo.
93; Carson v. Quinn, 127 Mo. App. 525, 105
S. W. 1088; Lough c. Davis, 30 Wash. 204,
70 Pac. 491, 94 Am. St. Rep. 848, 59 L. R- A.
102; Greenberg P. Whitcomb Lumber Co., 9>)
Wis. 226, 63 N. W. 93, 48 Am. St. Rep. 911,
28 L. R. A. 443.
Agent held liable for negligence causing in
jury to property see Miller v. Staple, 3 Colo.
App. 93, 32 Pao. 81 ; Kimbrough p. Boswell.
119 Ga. 201, 45 S. E. 977; Block r. Hasel-
tine, 3 Ind. App. 491, 29 N. E. 937; Bell r.
Josselyn, 3 Gray (Mass.) 309, 63 Am. Dec.
741 [cited in Gilmore v. Driscoll, 122 Maw.
199, 23 Am. Rep. 312] ; Martin r. Benoist,
20 Mo. App. 262; Horner r. Lawrence. 37
N. J. L. 46; Suvdam P. Moore, 8 Barb.
(N. V) 358.
To render the agent liable for neglect to
perform a given act, however, the perform
ance thereof must be a duty which he owes
to the person injured, independent of the
agency. Dean »>.Brock, 11 Ind. App. 507,
38 N." E. 829 ; Delanev v: Rochereau. 34 La.
Ann. 1123. 44 Am. Rep. 456: Albro r. Ja-
quith, 4 Gray (Mass.) 99, 64 Am. Dee. 56:
Felton v. Swan, 62 Miss. 415; Henshaw n.
Noble, 7 Ohio St. 226; Drake v. Hagiui. 10$
Tenn. 265, 67 S. W. 470: Lane v. Cotton. 12
Mod. 472, 488, 4 Taunt. 628, 88 Eng. Reprint
1458, per Holt, C. J., dissenting, a case in
which, however, the agent's liability wa*
neither involved nor passed on by the ma
jority. And see supra. III, C. 2. b.
58. Alabama.— Maver r. Thorn pson-Hutch-
inson Bldg. Co., 104 Ala. 611, 16 So. 620. 53
Am. St. Rep. 88. 28 L. R. A. 433: Lee r.
Matthews, 10 Ala. 082, 44 Am. Dec. 498.
Connecticut.— Bennett r. Ives, 30 Conn.
329.
Illinois.— Baird r. Shipman, 132 111. 16, 23
N. E. 384, 22 Am. St. Rep. 504, 7 L. R. A.
128; Peek v. Cooper. 112 111. 192. 54 Am.
Rep. 231 ; Reed i: Peterson. 91 111.288; John
son v. Barber, 10 111. 425. 50 Am. Dee. 416.
Indiana.— Blue v. Briggs, 12 Ind. App.
105, 39 N. E. 885.
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benefit from his wrong,50 or that he has paid over the proceeds of his wrong to
his principal,60 or is liable to the latter therefor."
d. Liability of Agent For Misfeasance or Malfeasance of Subagent. An agent
is not in general liable to third persons for the misfeasance or malfeasance of
subagents employed by him in the service of his principal; 02 but if he directs or
authorizes the particular wrongful act of the subagent he will be liable to third
persons therefor.63
D. Liability of Third Person to Agent64 — 1. On Contract — a. Where
Principal Is Disclosed. The general rule is that when an agent makes a contract
Kentucky. — Pool v. Adkisson, 1 Dana 110;
Campbell v. Hillman, 15 B. Mon. 508, 01 Am.
Dec. 195.
Louisiana, —■Delaney V. Rochereau, 34 La.
Ann. 1123, 44 Am. Rep. 456; Carmouohe r.
Bouis. 0 La. Ann. 95j 54 Am. Dec. 558.
Maine.— Wing r. M*illiken, 91 Me. 387, 40
Atl. 138, (14 Am. St. Rep. 238; McPheters
r. Page, 83 Me. 234, 22 Atl. 101, 23 Am. St.
Rep. 772; Kimball p. Billings, 55 Me. 147,
92 Am. Dec. 581; Norton >: Kidder, 54 Me.
189; Richardson v. Kimball, 28 Me. 463.
Michigan.—Weber v. Weber, 47 Mich. 569,
11 N. W. 389; Josselvn r. McAllister, 22
Mich. 300.
Minnesota.—Hedin r. Minneapolis Medical,
etc., Inst., 62 Minn. 150, 64 N. W. 158, 54
Am. St. Rep. 628, 35 L. R. A. 417.
Mississippi. —O'Connor p. Clopton, 60 Miss.
349.
Missouri. — Huston r. Tvler, 140 Mo. 252,
36 S. W. 654, 41 S. W. 795; Martin v. Be-
noist, 20 Mo. App. 202.
A'eic Hampshire.— Gage v. Whittier, 17
N. H. 312.
Xeic Jersey. — Horner t\ Lawrence, 37
>T. J. L. 46.
}ietc York.— Brown v. Howard, 14 John*.
119; Hecker v. De Groot, 15 How. Pr. 314.
Rhode Island.— Singer Mfg. Co. v. King,
14 R. I. 511.
Tennessee.— Elmore r. Brooks, 6 Heisk. 45.
Texas. — Poole p. Houston, etc., R. Co.. 53
Tex. 134; Baker p. Wasson, 53 Tex. 150;
Diamond v. Smith, 27 Tex. Civ. App. 558, 00
S. W. 141.
Wisconsin.—Wright P. Eaton, 7 Wis. 595.
England.— Mill v. Hawker, L. R. 10 Exch.
02, 44 L. J. Exch. 49, 33 L. T. Rep. N. S.
177, 23 Wklv. Rep. 348; Stephens r. Elwall.
4 M. & S. 259; Perking v. Smith. 1 Wils. C. P.
328; Heugh v. Abergavenny, 23 Wklv. Rep.
40.
See 40 Cent. Dig. tit. "Principal and
Agent." Si 006-609. See, however, supra,
note 55.
The fact that the principal is liable is no
defense. Baird r. Shipman, 132 111. 16, 23
N. E. 384, 22 Am. St. Rep. 504. 7 I* R. A.
128; O'Connor r. Clopton, 60 Miss. 349.
59. Wilder P. Beede. 119 Cal. 646. 51 Pac.
1083; Weber p. Weber. 47 Mich. 569, 11
N. W. 389.
60. Bocehino v. Cook, 07 N. J. L. 467. 51
Atl. 487; Wright P. Eaton, 7 Wis. 595. And
see Butler r. Livermore, 52 Barb. (N. Y.)
570.
61. Osborne v. Morgan, 130 Mass. 102, 39
Am. Rep. 437.
62. Michigan. — Miller v. Seeley, 90 Mich.
218, 51 N. W. 306.
Missouri. — Canfield v. Chicago, etc., R. Co..
59 Mo. App. 354.
Pennsylvania. — Hidson v. Markle, 171 Pa.
St. 138, 33 Atl. 74.
Tennessee. — Johnson v. Memphis, 9 Lea
125.
Vermont.— Brown v. Lent, 20 Vt. 529.
England.— Cargill v. Bower, 10 Ch. D. 502,
47 L. J. Ch. 649, 8 L. T. Rep. N. S. 779, 26
Wklv. Rep. 716 (holding that an agent is
not liable for the fraud of a subagent, unless
he does something which makes him a prin
cipal in the fraud); Rondleson v. Murrav,
8 A. & E. 109, 2 ,Tur. 324, 7 L. J. Q. B. 132,
3 K. & P. 239, 1 W. W. & H. 149, 35 E. C. L.
324; Bush D. Steinman, 1 B. & P. 404; Rap-
son v. Cubitt, C. & M. 64, 6 Jur. 600, 11 L. J.
Exch. 271, 9 M. & W. 710, 41 E. C. L. 41;
Lonsdale V. Littledale, 2 H. Bl. 267; Quar-
man v. Burnett, 4 Jur. 969, 9 L. J. Exch.
308, 6 M. & W. 499; Bear v. Stevenson. 30
L. T. Rep. N. S. 177; Stone p. Cartwright,
0 T. R. 411, 3 Rev. Rep. 220.
See 40 Cent. Dig. tit. "Principal and
Agent," § 612.
63. Illinois.— Peck v. Cooper, 112 111. 192,
54 Am. Rep. 231 [affirming 8 111. App. 403].
Maryland.— Blaen Avon Coal Co. p. Mc-
Culloh, 59 Md. 403, 43 Am. Rep. 560.
Missouri. — Canfield P. Chicago, etc., R.
Co.. 59 Mo. App. 354.
Vermont.— Brown p. Lent, 20 Vt. 529.
United States.— Hills r. Ross, 3 Dall. 331,
1 L. ed. 623.
England.— Bear v. Stevenson, 30 L. T.
Rep. N. S. 177; Stone V. Cartwright, 6 T. R.
411, 3 Rev. Rep. 220. And see Swire v. Fran
cis, 3 App. Cas. 106. 47 L. J. P. C. 181.37L.T.
Rep. N. S. 554, holding that where an agent
gave a subagent authority to draw on third
persons for certain amounts advanced them
on the latter's account, and the subagent
drew for amount not advanced and con
verted the proceeds, the agent was liable.
See 40 Cent. Dig. tit. " Principal and
Agent," § 612.
Liability of trustee.— The fact that a per
son is trustee of an estate does not place
him in the position of an intermediate agent
between his principal and an employee com
mitting a tort so as to relieve the trustee of
personal responsibilitv therefor. Baker v.
Tibbetts. 162 Mass. 468. 39 N. E. 350.
Liability of master of vessel for negligence
of subofficer see Shipping.
64. Subrogation of agent to principal's
rights see Subrogation.
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with a third person, naming his principal, the contract is made with the principal
and not with the agent, and no cause of action for its breach subsists in favor of
the agent against the other party thereto.65 But even where the principal is
known, a contract may be made by an agent with a third person in such terms
that he, the agent, is personally liable for the fulfilment of it
,
and he may there
fore enforce the same; 86 and the authorities are practically uniform that where
the nominal promisee is an agent, and he has a beneficial interest in the perform
ance of the contract or a special property in the subject-matter of the agreement,
the legal interest and right of action is in him.07
b. Where Principal Is Undisclosed. Since the law is that where an agent acts
for an undisclosed principal he becomes personally bound on the contract," where
a contract is made in the agent's name, and he is individually liable thereon, the
liability is reciprocal, and the party with whom the contract is made is bound to
him for its performance,69 unless the principal asserts his rights.70 However, an
65. California. — Pinson v. Schmalz, 94 Cal.
651, 30 Pac. 3; Lineker v. Ayeshford, 1 Cak
75.
Maine.— Garland p. Reynolds, 20 Me. 45,
holding that a suit cannot be maintained in
the name of an agent who has no interest in
the contract.
United States.— The A. Cheescbrough, 1
Fed. Cas. No. 25, 3 Blatchf. 305; Thatcher
t>. Winslow, 23 Fed. Cas. No. 13,863, 5
Mason 58.
England.— Sharman v, Brandt, L. R. 6
Q
.
B. 720, 40 L. J. Q. B. 312, 19 Wkly. Rep.
936; Sargent V. Morris, 3 B. & Aid. 277, 22
Rev. Rep. 382, 5 E. C. L. 160; Piggott «.
Thomas, 3 B. & P. 147; Fisher v. Morse, 6
B. & S. 411, 11 Jur. N. S. 705, 34 L. J.
Q. B. 177, 12 L. T. Rep. N. S. 604, 13 Wkly.
Rep. 834, 118 E. C. L. 411; Bramwell v.
Spiller, 21 L. T. Rep. N. S. 672, 18 Wkly.
Rep. 316; Leigh, v. Thomas, 2 Ves. 313, 28
Eng. Reprint 201. And see Rex V. Machado,
6 L. J. Ch. O. S. 61, 4 Russ. 225, 28 Rev.
* Rep. 56, 4 Eng. Ch. 225, 38 Eng. Reprint
790.
Canada. —Wurzburg t\ Webb, 19 Nova
Scotia 414.
See also infra, IV, C, 1, b.
66. Fisher v. Marsh, 6 B. & S. 411, 11 Jur.
N. S. 795, 34 L. J. Q. B. 177, 12 L. T. Rep.
N. S. 604, 13 Wkly. Rep. 834, 118 E. C. L.
411.
67. Alabama.— Beyer v. Bush, 50 Ala. 19.
Arkansas.— Beller r. Block, 19 Ark. 566.
Connecticut.— Treat V. Stanton, 14 Conn.
445; Potter v. Yale College, 8 Conn. 52.
Kentucky. — Graham c, Duckwall, 8 Bush
12.
Massachusetts.— Thompson r. Kellv, 101
Mass. 291, 3 Am. Rep. 353; Cobb v. New Eng
land Mut. Mar. Ins. Co., 6 Gray 192.
yew Hampshire.— Porter r. Raymond, 53
N. H. 519; Barnes v. Ujiion Mut. F. Ins. Co.,
45 N. H. 21.
North Carolina.—Whitehead r. Potter, 26
N. C. 257, holding that the consent of the
principal is not necessary to enable an agent
who has a beneficial interest in a contract
to bring an action thereon in his own name.
Pennsylvania.— Baltimore, etc., Steamboat
Co, c. Atkins. 22 Pa. St. 522.
F.nqland. —Williams r. Millington, 1 H. HI.
81, 2 Rev. Rep. 724.
68. See supra, III, C, 1, b, (n).
69. California.— Crosby r. Watkins, 12
Cal. 85.
Georqia. — Georgia, etc., R. Co. r. March-
man, 121 Ga. 235, 48 S. E. 961.
Illinois— Saladin p. Mitchell, 45 111. 79;
Stoekbarger v. Sain, 69 111.App. 436.
Massachusetts.— Colburn p. Phillips, 13
Gray 64.
Mississippi. —Ackerman p. Cook, 34 Miss.
262.
Missouri. — Keown t'. Vogel, 25 Mo. App.
35.
New Jersey.— Hughes p. Young, 31 N. .T.
Eq. 60, holding therefore that where one
purchases lands as an agent only, it is no
defense to an action by him for specific pei-
formanee that he did not disclose his agency
or his principal.
New York.— Ludwig v. Gillespie, 105 N. Y.
653, 11 N. E. 835 [affirming 51 N. Y. Super.
Ct. 310]; Considerant p. Brisbane. 22 N. Y.
389..
North Dakota.— Stewart P. Gregory, etc,
Co., 9 N. D. 618, 84 N. W. 553.
Texas. —Neal v. Andrews, (Ctv. App. 190n>
60 S. W. 459; Edwards i\ Ezcll. 2 Tex. App.
Civ. Cas. § 276.
United States. —Albanv, etc., Iron, etc., Co.
v. Lundberg, 121 U. S. 451, 7 S. Ct, 958, sn
L. ed. 982.
Enqland.— Schmaltz v. Averv. 16 Q
. B. 655.
15 Jur. 291, 20 L. J. Q. B. 228, 71 E. C. I..
655; Sims P. Bond, 5 B. & Ad. 389, 393. i
N. & M. 608, 27 E. C. L. 168, where the court
said: "It is a well-established rule of law.
that where a contract, not under seal, ia
made with an agent, in his own name, for
an undisclosed principal, either the agent or
the principal may sue upon it."
Canada. — Lister P. Burnham, 1 U. C. Q. B.
419.
Contract under seal.—Where an agert
makes a contract in his own name, and unoVr
his own seal, he alone can maintain an aetioo
thereon, since the contract is his alone. See
infra, IV, C, 1, b, (in).
Estoppel of tenant to deny title of agent of
undisclosed principal signing as lessor see
Landlord and Tenant. 24 Ore. 941 note 83.
70. Saladin p. Mitchell. 43 111. 79; Stoek
barger r. Sain. 69 111. App. 436; Rove r.
Rand, 111 Ind. 206, 12 N. E. 377.
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agent who, in selling property of his principal, binds himself personally, acquires
no greater rights against the purchaser than if he contracted for the sale of his
own property."
c. Money Paid Under Mistake of Fact or on Illegal Contract. The general
rule is that where an agent pays money to a third person for his principal under
a mistake of fact, a cause of action subsists in his favor for its recovery.72 Like
wise, where money is paid by an agent on behalf of his principal on an illegal con
tract, the illegality of which was unknown to the agent at the time, a cause of
action subsists in his favor for the recovery of such money.73 Where, however,
such mistake occurs through the fault or negligence of the agent alone, and no
fault or fraud can be imputed to the third person, the agent has no cause of action
by reason thereof.74
d. Defenses — (i) In General. In an action by an agent for an undis
closed principal on a contract made by the agent in his own name, any defense
good against the principal is available against the agent.75
(u) Counter-Claim Against Principal. In an action on a contract by
an agent, defendant cannot set off a claim for unliquidated damages which he has
against a third person on another transaction, although such person happens to
be
' plaintiff 's principal. 74
2. In Tort — a. In General. The general rule is that an action will lie in favor
of an agent against a third person for any injury or trespass committed by such
third person against the agent personally while acting in the course of his
employment.77
b. For Procuring Agent's Discharge. An employee may maintain an action
against a third person who maliciously procures his employer to discharge him
from employment under a legal contract, whether the term of service is for a
fixed period or not, and although his employer has the right to discharge him at
any time.78 However, where a third person commits an act which is legal in
71. Taintor v. Prendergast, 3 Hill (N. Y.)
72, 38 Am. Dec. 618; Evrit v. Bancroft, 22
Ohio St. 172, holding that the liability of the
third person to the agent is to be ascertained
from their own agreement, irrespective of the
agreement between the agent and his prin
cipal; and that the rule of damages is the
same whether the suit is brought in the name
of the principal or in the name of the agent
as one of the contracting parties. And see
infra. III, D, 1, d.
72. Xewall r. Tomlinson, L. R. 6 C. P. 405,
28 L. T. Rep. N. S. 382; Stevenson ('. Mor
timer, Cowp. 805; Holt v. Elv, 1 E. & B. 795,
17 Jur. 892, 72 E. C. L. 795.
73. Kent V. Bornstein, 12 Allen (Mass.)
342; Oom v. Bruce, 12 EaBt 225, 11 Rev.
Rep. 307.
74. Yetter v. Van Patten, 103 111. App.
59; Hungerford r. Scott, 37 Wis. 341. And
see Winkley r. Foye, 28 K. H. 513. holding
that money paid to a creditor by an agent
of the debtor on his account passes to the
creditor as money of the principal, and can
not be reclaimed by the agent, although in
fact it was his monev.
75. MeVickar r. Wolcott, 4 Johns. (X. Y.)
510; Holden r. Rutland R. Co., 73 Vt. 317,
50 Atl. 1090. And see Carr v. U. 8., 13
Ct. CI. 130, where it appeared that A orally
agreed to furnish military transportation for
certain articles, and sent B, his agent, to
perform the service; that some negotiations
took place between B, acting as A's agent,
and the officers of the government, but
nothing appeared to have been done; that
after the lapse of a month or more the quar
termaster's department entered into a con
tract with B in his own name for the trans
portation of the same articles at a much
higher rate, the agency being unknown to tha
quartermaster ; and that B brought suit on
this contract; and it was held that he was
entitled to recover only at the rate specified
in A's contract. See also supra. III, D, 1, b.
76. Tagart v. Marcus. 30 WkJy. Rep. 469.
77. Weiss r. Whittemore, 28 Mich. 360,
which was an action of libel by an agent
against a third person who had published a
libel in reference to the subject-matter of the
agency, whereby plaintiff had lost business
and his normal profits had decreased.
78. See Masteh and Servant, 26 Cvc. 1583.
And see Chiplev v. Atkinson, 23 Flti. 206, 1
So. 934. 11 Am. St. Rep. 367; Perkins v.
Pendleton. 90 Me. 106. 38 Atl. 90, 00 Am.
St. Rep. 252 ; Lucke r. Clothing Cutters', etc.,
Assemblv No. 7507 K. of L.. 77 Md. 390, 26
Atl. 505*, 39 Am. St. Rep. 421, 19 L. R. A.
408: Moran r. Dunphv. 177 Mass. 485. 487,
59 X. E. 125, 83 Am. St. Rep. 280 . 52 L. R. A.
115 (where the court said: "We cannot
admit a doubt that maliciously and without
justifiable cause to induce a third person to
end his employment of the plaintiff, whether
the inducement be false slanders or successful
persuasion, is an actionable tort"): Curran
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itself, and violates no right of the agent, the fact that the act is done with malice
or other bad motive toward the agent, and thereby causes him to lose his employ
ment, does not give the latter a right of action against the former.79
e. For Injury to Principal's Property. Although a mere servant has not such a
special property as will enable him to maintain an action for the recover}' of the
principal's property taken from his possession,80 yet a bailee or trustee, or any
other person who is responsible to his principal for the property, may maintain
an action against a third person who disturbs his possession or injures the property,
since he has a special property or interest therein.81
E. Liability of Principal to Third Person — l. On contract — a. Dis
closed Principal — (i) A uthorized Contract. A principal is generally bound
by the contracts made for him by his agent, and acts of the agent in connection
therewith, while acting in the course of his employment and within the scope of
his actual or apparent authority.82
St. Rep. 496, 37 L. R. A. 802; Bowen P. Hall,
6 Q. B. D. 333, 45 J. P. 373, 50 L. J. Q. B.
305, 44 L. T. Rep. N, S. 75, 29 Wklv. Rep.
307. See also Labor Unions, 24 Cyc. 822.
79. Ghipley p. Atkinson, 23 Fla. 206, 1 So.
934, 11 Am. St, Rep. 367: Ravcroft P. Tavn-
tor, 08 Vt. 219, 35 Atl. 53, 54 Am. St. Rep.
882, 33 L. R. A. 225.
80. Faulkner p. Brown, 13 Wend. (tf. Y.)
63; Tuthill p. Wheeler, 6 Barb. (N.Y.) 362.
And see Galveston, etc., R. Co. p. Stockton,
15 Tex. Civ. App. 145, 38 S. W. 647. holding
that one suing in his own name for the burn
ing of grass upon land of which he has pos
session only as agent cannot recover, where
it does not appear that he had in himself any
right to the grass.
81. Alabama.— Beyer p. Bush. 50 Ala. 19.
Connecticut.—White v. Webb, 15 Conn. 302.
Maine.— Little v. Fossett, 34 Me. 545, 56
Am. Dec. 671.
Massachusetts. — Pomerov r. Smith, 17
Pick. 85.
New York.— Fitzhugh r. Wiman, 9 N. Y.
559; Bass p. Pierce, 16 Barb. 595; Faulkner
v. Brown, 13 Wend. 63.
Pennsylvania. — Lvle v. Barker, 5 Binn.
457.
Texas. — Triplett r. Morris, 18 Tex. Civ.
App. 50, 44 S. W. 684.
Vermont.— Tavlor p. Haves, 63 Vt. 475, 21
Atl. 610.
England.— Rooth p. Wilson. 1 B. & Aid.
59, 1
8
Rev. Rep. 431; Burton r. Hughes. 2
Bing. 173. 9 E. C. L. 533; Xicolls p. Bastard,
2 C. M. & R. 659. 1 Gale 295. 5 L. .T. Exch.
7
,
Tvrw. & G. 156; Sutton p. Buck, 2 Taunt.
302. 11 Rev. Rep. 585.
See. generally, Bailments, 5 Cyc. 210;
Trusts.
Thus one having possession of the goods of
another to sell on commission can maintain
an action for any damage done to them while
so in his possession. Robinson p. Webb, 11
Bush (Kv.) 464; Gorum !'. Carev, 1 Abb. Pr.
(N. Y.) 285.
82. Alabama.— Alfred Shrimpton v. Brice,
102 Ala. 655. 15 So. 452: Edinburgh Ameri
can Land Mortg. Co. r. Peoples. 102 Ala. 241,
14 So. 656: Renard p. Turner, 42 Ala. 117;
Waring p. Henry, 30 Ala. 721 : Edwards p.
Benham, 2 Stew. & P. 147. See Herring p.
Skaggs, 62 Ala. 180, 34 Am. Rep. 4; Boykin
v. McLaughlin, 35 Ala. 286.
California. — Moore p. Gould, 151 Cal- 723,
91 Pac. 616; Schultz v. McLean, 93 Cal. 329,
28 Pac. 1053; Hellmann v. Potter, 6 Cal. 13.
See Salmon P. Hoffman, 2 Cal. 138, 56 Am.
Dec. 822.
Colorado.—Hagerman v. Bates, 24 Colo. 71,
49 Pac. 139. See Diebold Safe, etc., Co. c.
Luqueer, 4 Colo. App. 430, 36 Pac. 65.
Connecticut* —Hudson p. Whiting, 17 Conn.
487 ; Frost p. Wood. 2 Conn. 23.
Dakota.— Rea p. Steamboat Eclipse, 4 Dak.
218, 30 N. W. 159.
Delaware.— Darbv V. Hall, 3 Pennew. 25,
50 Atl. 64 ; Geylin* P. De Villeroi, 2 Houst.
311.
District of Columbia.— Main p. Aukam, 12
App. Cas. 375.
Florida. — Indian River State Bank p. Hart
ford F. Ins. Co., 46 Fla. 283, 35 So. 228.
Georgia.— Phinizv p. Bush. 129 Ga. 479.
59 S
. E. 259; Hodnett P. Tatum, 9 Ga. 70.
See Verdell v. Ketchum, 52 Ga. 134.
Illinois.—Dewar p. Montreal Bank, 115 HL
22, 3 N. E. 746 [affirming 6 111. App. 2941;
Pardridge p. La Pries, 84 111. 51 ; Goodrich
p. Hanson, 33 111. 498; Marckle v. Haskins.
27 111. 382; Taylor p. Taylor, 20 111. 650:
Bloomer p. Denman, 12 111".240; Denman F.
Bloomer, 11 111. 177; Dankv P. Parker, 108
111. App. 527; Terre Haute, etc., R. Co. r.
Crews, 53 111. App. 50; Wider p. Branch. 12
111. App. 358.
Indiana.—Wolfe p. Pugh, 101 Ind. 293;
Rend p. Boord, 75 Ind. 307; Croy c. Busen-
bank, 72 Ind. 48. See Blackwell p. Ketchum,
53 Ind. 184.
Iowa.— John Gund Brewing Co. p. Peter
son, 130 Iowa 301, 106 N. W. 741; Cook r. '
Bovd. (1904) 99 N. W. 1063: Barbee r. Ault-
man, 102 Iowa 278. 71 N. W. 235; Mankin
p. Mankin. 91 Iowa 406. 59 N. W. 292: Hop
kins p. Hawkeve Ins. Co., 57 Iowa 203. 10
N. W. 605. 42 Am. Rep. 41 ; Whiting p. West
ern Stage Co., 20 Iowa 554. See Hawke r.
Manning. 39 Iowa 707.
Kansas.— Lewis p. Bourbon County
Com'rs, 12 Kan. 186.
Louisiana. — Destrehan r. Louisiana Cy
press Lumber Co., 45 La. Ann. 920. 13 So.
230, 40 Am. St. Rep. 265; Broadway Sar.
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(n) Unauthorized Contract — (a) General Rule. Conversely a person
is not as a rule bound by the contracts of one who assumes without authority to
represent him as agent, nor by contracts made by his agent beyond the scope of
Bank r. Vorster, 30 La. Ann. 587; Wallace
p. Lumson, 20 La. Ann. 243; Maekey p. De
Blanc, 12 La. Ann. 377; Carlisle p. The
Eudora, 5 La.' Ann. 15; Pelleriu r. Dungan,
2 La. Ann. 383; Marsh p. Laforest, 1 La.
Ann. 7; Hivert P. Lacaze, 3 Rob. 357; Wil
liams p. Winchester, 7 Mart. X. S. 22; Honore
r. White, 1 Mart. X. S. 219.
Maine.— Forsyth p. Day, 46 Me. 176; Bry
ant v. Moore, 26 Me. 84," 45 Am. Dec. 96.
Massachusetts. — Northampton Bank p. Pe-
poon, 11 Mass. 288. See Antoni v. Belknap,
102 Mass. 193.
Mississippi. — Carter p. Taylor, 6 Sm. & M.
307.
Missouri. — Bank of Commerce p. Hoeber,
88 Mo. 37, 57 Am. Rep. 359; McCrary v.
Ashbaugh, 44 Mo. 410; King p. Pearce, 40
Mo. 222; Heath v. Schroer, 119 Mo. App.
93, 96 S. W. 313; Hayward p. Graham Book,
etc., Co., 59 Mo. App. 453; Greelev-Burnham
Grocer Co. v. Capen, 23 Mo. App. 301 (hold
ing that a contract made bv an agent who
had full authority is not affected by his in
accurate report of its terms to his princi
pal) ; Stotesburg v. Massengale, 13 Mo. App.
221.
Nebraska.— Pochin v. Knoebel, 63 Xebr.
768. 89 X. W. 264.
New Hampshire.—Taylor p. Jones, 42 N. H.
25 ; Webster r. Clark, 30 N. H. 245.
New Jersey.—Lambert P. Metropolitan Sav.,
etc.. Assoc., 65 X. J. L, 79, 46 Atl. 766; Law
p. Stokes, 32 X. J. L. 249, 90 Am. Dec. 655;
National Iron Armor Co. v. Bruner, 19 X. J.
Eq. 331.
New York.— Birkett P. Postal Tel.-Cable
Co., 186 X. Y. 591, 79 X. E. 1101; Phillips
p. Mercantile Xat. Bank, 140 X. Y. 556, 35
X. E. 982, 37 Am. St. Rep. 596, 23 L. R. A.
584; Schlev v. Frver, 100 X. Y. 71, 2 X. E.
280; Westfield Bank p. Cornen, 37 X. Y. 320,
93 Am. Dec. 573; Mechanics' Bank P. Xew
York. etc.. R. Co., 13 X. Y. 599; Jones ».
Gould, 123 N. Y. App. Div. 236, 108 N. Y.
Suppl. 31; Cunningham p. Wathen, 14 N. Y.
App. Div. 553, 43 X. Y. Suppl. 886; Tucker
p. Woolsev, 64 Barb. 142; Hunter v. Hudson
River Iron. etc.. Co., 20 Barb. 493 ; Thur-
man P. Wells, 18 Barb. 500; Hazewell v.
Coursen, 45 X. Y. Super. Ct. 22 [reversed on
other grounds in 81 X. Y. 630]; Hearne p.
Keene. 5 Bosw. 579; Adams p. Cole, 1 Dalv
147; Davis r. Lynch, 31 Misc. 724, 65 N. Y.
Suppl. 225; Brenner p. Lawrence, 27 Misc.
755, 58 N. Y. Suppl. 709; Forster p. Wil-
shusen. 14 Misc. 520, 35 N. Y. Suppl. 1083;
Cooper p. Townsend, 13 X. Y. Suppl. 760;
Dawson p. Chisholm, 1 X. Y. Suppl. 171;
Dollfus p. Frosch, 1 Den. 367; Xorth River
Bank p. Aymar, 3 Hill 262; Sandford n.
Handy. 23 Wend. 260; Tradesmen's Bank p.
Aator", 11 Wend. 87; Lincoln P. Battelle, 0
Wend. 475. holding that where a person is
employed by an agent, he mav call upon the
principal for payment for the services ren
dered, although lie knows that the agent has
charged the demand to the principal, and re
ceived the amount, unless he has agreed to
discharge the principal and rely upon the.
responsibility of the agent.
North Carolina. — Hanover Xat. Bank p.
Cocke, 127 N. C. 467, 37 S. E. 507; Forsyth
v. Lash, 89 X. C. 159; Lane p. Dudley, 6
X. C. 119, 5 Am. Dec. 523.
Ohio.— Aetna Ins. Co. P. Stambaugh-Thomp-
son Co., 76 Ohio St. 138, 81 X. E. 173; Maple
p. Cincinnati, etc., R. Co., 40 Ohio St. 313,
48 Am. Rep. 685; Aetna Ins. Co. p. Church,
21 Ohio St. 492; Darst r. Slevins, 2 Disn.
574; Lambert p. Carroll, Wright 108; Crane
r. Halford, Wright 72.
Oregon.— McLeod P. Despain, (1907) 92
Pac. 1088.
Pennsylvania. — Douglas p. Hustead, 216
Pa. St. 292, 65 Atl. 670; Mundorff p. Wicker-
sham, 63 Pa. St. 87, 3 Am. Rep. 531; Butler's
Appeal, 26 Pa. St. 63; V. S. Life Ins. Co. p.
Guarantee Trust, etc., Co., 2 Walk. 433; Mc
Donald v. Todd. 1 Grant 17; Kentuckv Bank
p. Schuylkill Bank, 1 Pars. Eq. Cas. 180. See
Hagerstown Bank p. Loudon Sav. Fund Soc,
3 Grant 135.
South Carolina.—Walker p. Crittenden, 3
Strobh. 229.
Tennessee. — Kuhlman v. E. J. Hart Co.,
(1900) 59 S. W. 455 (holding that where a
contract reported by defendant's agent to him
was not the one actually made, a clause as
to the manner of settlement being omitted,
the contract may be enforced if plaintiff does
not insist on the feature omitted) ; Ezell p.
Franklin, 2 Sneed 236.
Texas. — Calhoun r. Wright. 23 Tex. 522,
19 Tex. 412; Horter r. Herndon, 12 Tex. Civ.
App. 637, 35 S. W. 80: Halsell v. Musgrave,
5 Tex. Civ. App. 476, 24 S. W. 358. See
Morgan v. Darrngh, 39 Tex. 171.
Vermont.— Barker r. Trov, etc., R. Co.. 27
Vt. 706; Alexander v. Rutland Bank, 24 Vt.
222; Fitzsimmons f. Joslin, 21 Vt. 129, 52
Am. Dec. 46.
Wisconsin.— Matteson p. Rice, 116 Wis.
328, 92 X. W. 1109; McKinnon P. Vollmar,
75 Wis. 82, 43 X. W. 800. 17 Am. St. Rep.
178, 6 L. R. A. 121 ; Saveland P. Green, 40
Wis. 431; Emmons r. Dowe. 2 Wis. 322!
'
See
Dodge P. McDonnell. 14 Wis. 553.
United States. — Merchants' Xat. Bank r.
Boston State Bank. 10 Wall. 604. 19 L. ed.
1008; Alexandria Mechanics' Bank P. Colum
bia Bank. 5 Wheat. 320. 5 L. ed. 100; Ramey
i-. Potter, 120 Fed. 651. 57 C. C. A. 113;
Warren-Seharf Asphalt Paving Co. p. Com
mercial Nat, Bank, 97 Fed. 181, 38 C. C. A.
108; Einstein r. Schneblv. 89 Fed. 540; Alger
p. Anderson, 78 Fed. 729 ; In re Trov Woolen
Co.. 24 Fed. Cas. No. 14,203, 8 Nat. Bankr.
Reg. 412.
England.— Tn re Hale. H8001 2 Ch. 107,
68 L. J. Ch. 517. 80 L. T. Rep. N. S. 827, 15
T. L. R. 380. 47 Wklv. Rep. 579; Shaw v.
Port Philip Gold Min.' Co.. 13 Q. B. D. 103,
53 L. J. Q. B. 309. 50 L. T. Rep. N. S. 685,
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his actual or apparent authority, nor by acts done in connection therewith with
out authority or in excess of authority.83
32 Wkly. Rep. 771; Glyn v. Baker, 13 East
509, 12 Rev. Rep. 414; Dyas v. Cruise, 8 Ir.
Eq. 407, 2 J. & L. 460; Flinn v. Hoyle, 03
L. J. Q. B. lj Doe v. Martin, 4 T. R. 39, 2
Rev. Rep. 324; He Japanese Curtains, etc.,
Co., 28 Wkly. Rep. 339.
Canada. — Pope v. Pictou Steamboat Co., C
Nova Scotia 18; Molsons' Bank v. Brockville,
31 U. C. C. P. 174.
See 40 Cent. Dig. tit. " Principal and
Agent," 5§ 458-463.
The reason for the rule is expressed in the
familiar maxim, qui facit per alium facit
per se. The agent being the alter ego of the
principal for the purpose of the agency, his
act or contract is in effect that of the prin
cipal, who is bound thereby exactly as if he
in fact executed it himself. See cases cited
supra, this note.
That one appointing an agent lacked au
thority to appoint does not relieve him from
liability for the agent's acts and contracts.
Forsyth v. Lash, 89 N. C. 159.
Delay in notifying, the principal of the
agent's default in payment for goods pur
chased does not relieve the principal from
liability therefor, although, the principal has
in the meantime settled with the agent. Strapp
v. Spurlin, 32 Ind. 442.
Election to hold agent. — Where a borrower
who has sustained loss through the embezzle
ment of funds paid by the lender to the
lender's agent attaches the property of the
agent, alleging that the money embezzled was
received for plaintiff's use and benefit, he
waives the right to recover of the lender.
McLean v. Ficke, 94 Iowa 283, 62 N, W. 753.
Cancellation of contract made by agent. —
The agent cannot control the principal; and
hence the principal may cancel a contract
made in his behalf by the agent, the other
party not objecting, and enter into a new
contract which will supersede the contract
made bv the agent. Palfrey v. Stinson, 11
La. 77."
Apparent scope of authority see supra, II,
A, 2, e.
Estoppel to deny agency see supra, I, E, 2,
a, (ii).
Liability or carrier where agent fraudu
lently issues fictitious bill of lading see ( ah-
BiKKS, 6 Cyc. 419.
Liability of corporation where agent fraudu
lently issues stock see Corporations, 10 Cyc.
444 ft seq.
83. Alabama.— Moore v. Robinson, 62 Ala.
537.
Arkansas.— See Dyer p. Bean, 15 Ark. 519.
California. — Alcorn r. Buschke, 133 Cal.
655, 66 Pac. 15. See Savings, etc., Soc. V.
Gerichten, f>4 Cal. 520. 2 Pac. 405.
Coloradoi— Consolidated Gregorv Co. V.
Raber, 1 Colo. 511. See Ohio Creek Anthra
cite Coal Co. r. Hinds, 15 Colo. 173, 25 Pac.
502.
Georgia.— Gorliam v. Telker, 102 Ga. 260,
28 S. E. 1002 ; Wynn r. Smith. 40 Ga. 457.
Illinois.— Las Vegas First Nat. Bank v.
Oberne, 121 111. 25, 7 X. E. 85; Fudge r.
Seckner Contracting Co., 80 111. App. 35.
Iowa.— Fritz v. Chicago Grain, etc., Co.,
136 Iowa 699, 114 N. W. 193; National Imp.,
etc., Co. v. Maiken, 103 Iowa' 118, 72 N. W.
431; Forcheimer v. Stewart, 73 Iowa 216,
32 N. VV. 665, 35 N. W. 148 ; Gage r. Parrv,
69 Iowa 605, 2fl N. W. 822.
Kansas.— Trustees' Executors', etc., Corp.
v. Bowling, 2 Kan. App. 770, 44 Pac. 42.
Kentucky. — Barret v. Rhem, 6 Bush 466,
holding that an unauthorized sale by a per
son who assumes to represent an agent is not
the act of the agent, and therefore does not
bind the principal. . ..• .
Louisiana. — Warren v. Goodwvn, 110 La.
198, 34 So. 411; Campbell v. "Nichols. 11
Rob. 16; Allen r. Hart, 10 Rob. 55: Menefee
v. Johnson, 2 Rob. 274. See Scottish-Ameri
can Mortg. Co. v. Ogden, 49 La. Ann. 8, 21
So. 116.
Maine.— Newhall v. Dunlap, 14 Me. 180,
31 Am. Dec. 45.
Maryland. — Keener v. Harrod, 2 Md. 63,
56 Am. Dec. 706.
Massachusetts.— Heath r. New Bedford
Safe Deposit, etc., Co., 184 Mass. 481. .69
N. E. 215; Rogers r. Holden, 142 Mass. 196.
7 N. E. 768; Washington Bank v. Lewis. 22
Pick. 24; Banorgee v. Hovey. 5 Mass. II.
4 Am. Dec. 17, holding that if an agent be
authorized to contract a debt by parol for
his principal, and he give his own bond for
the debt, the obligee cannot maintain as
sumpsit against the principal to recover the
debt.
Michigan.— Butler v. Michigan Cent. R.
Co., 60 Mich. 83, 26 N. W. 841; Atlas Min.
Co. v. Johnston, 23 Mich. 36; Chainberlin r.
Darragh, Walk. 149.
Minnesota.— Barton-Parker Mfg. Co. t.
Wilson, 96 Minn. 334, 104 N. W. 968; Olson
Great Northern R. Co., 81 Minn. 402, 84
N. W. 219; AnderBon r. Johnson. 74 Minn.
171, 77 N. W. 26; Humphrey v. Havens, 12
Minn. 298.
Mississippi. — Fox v. Fisk. 6 How. 328,
holding that if an agent having authority
to collect a debt of his principal receives
claims on third persons in liquidation from
the debtor, with an agreement to collect and
refund the overplus, and the debtor has notice
of the extent of the agent's authority, the
principal is not bound for such overplus, nor
for diligence in collecting it. See Dick T.
Mawry. 9 Sm. & M. 448.
Missouri. — Tate v. Evans, 7 Mo. 419;
Citizen's Sav. Bank t'. Marr. 129 Mo. App.
20, 107 S. W. 1009; Waters-Pierce Oil Co. r.
Jackson Junior Zinc Co., 98 Mo. App. 324.
73 S. W. 272; Carter v. ^Etna Loan Co., 61
Mo. App. 218; Bensberg t>. Harris, 46 Mo.
App. 404.
Montana.— Ming v. Pratt, 22 Mont. 262,
56 Pac. 279.
Xebraska.— Spies v. Stein, 70 Nebr. 641.
97 N. W. 752; Bullard v. De Groff. 59 Nebr.
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(b) Acts in Emergencies. An exception to the general rule that a principal
is not liable for the unauthorized contracts of his agent is held to exist in cases
783. 82 X. VV. 4. See MeC'ormick v. Peters,
24 Xebr. 70, 37 N. W. 927.
Xevada.— I tank in v. New England, etc.,
Min. Co., 4 Xev. 78.
Xcic Jersey.— Standard Oil Co. v. Linol
Co., (Sup. 1907) G8 Atl. 174; Kirkpatrick v.
Winans, 16 X. J. Eq. 407.
New York.— Walsh v. Hartford F. Ins.
Co., 73 X. Y. 5: Conklin v. Mitchell, 57
X. Y. 650; McGofdrick r. Willits, 52 X. Y.
612; Marvin D. Wilber, 52 X. Y. 270 (hold
ing that where the agent of a firm represents
himself to be agent of an individual member
thereof, the partner for whom he assumes
to act is not individually bound by his acts,
for an agent cannot bind a person for whom
he is not an agent, no matter how much he
assumes, nor can he create an agency by rep
resentations); Henrv P. Wilkes, 37 X. Y. 562;
Gould p. Sterling, *23 X. Y. 439; Xixon v.
Palmer, 8 X. Y. 398; Burlingame v. -Etna
Ins. Co., 36 X. Y. App. Div. 358, 55 X. Y.
Suppl. 287 ; Burke v. Ireland, 26 X. Y. App.
Div. 487, 50 X. Y. Suppl. 369; Downer P.
Carpenter, 1 Hun 591, 4 Thomps. & C. 59;
Durando v. Xew York, etc., Steamboat Co.,
4 X. Y. Suppl. 386, 23 Abb. X. Cas. 56
[affirmed in 12 N. Y. Suppl. 958]. See
Berrien v. McLane, Hoffni. 421, holding that
where an agent employed to manage a cause
for a land company changed the compensa
tion of counsel employed in the cause from a
mim of money to a tract of land, which he
agreed to convey for the company, those
members of the company who refused to ac
cept the commutation were bound to pay
their part of the amount.
North Carolina. — Ruflin v. Mebane, 41
N. C. 507, holding that where an agent au
thorized by his principal generally to buy
and sell for him bought with a view of
carrying out his agency, and gave a note
under seal in the name of his principal, and
the principal repudiated the note because it
was under seal, the seller was remitted to
his original right to proceed against the
principal for the price.
North Dakota.— Reeves v. Corrigan, 3
X. D. 415, 57 N. W. 80, holding that a stipu
lation in a contract of sale " that no one has
authority to add to or abridge or change it
in any manner " is valid, and an oral agree
ment by a purchaser with a seller's agent,
inconsistent therewith, is void, being beyond
the agent's authority. And see Deering p.
Russell, 5 X. D. 319*, 65 X. W. 691, holding
that parol statements of the agent of a
party to a contract which were not incor
porated into the contract were not binding
on the principal, where the contract recited
that the principal was not to be bound by
the contract until it approved the same.
Oklahoma.— Stock Exch. Bank v. William
son, 6 Okla. 348, 50 Pac. 93, holding that a
principal is not bound by the unauthorized
acts of his agent in making promissory
notes, although the money derived from the
execution of the notes may be due the agent
for moneys advanced to pay the expenses of
the business he was conducting for his prin
cipal, and for salary.
Pennsylvania. — Rafferty v. Haldron, 81*
Pa. St. 438; Reaney v. Culbertson, 21 Pa.
St. 507; Thrall v. Wilson, 17 Pa. Super. Ct.
376; Goodrich v. Strawbridge, 5 Pa. Co. Ct.
427. See Com. v. Kreager, 78 Pa. St. 477.
South Dakota.— Quale v. Hazel, 19 S. D.
483, 104 X. W. 215.
Tennessee. — Jones v. Harris, 10 Heisk. 98.
Texas. — Swayne v. Union Mut. L. Ins. Co.,
92 Tex. 575, 50 S. W. 566; Thompson p.
Fitzgerald, (Civ. App. 1907) 105 S. W. 334;
Morton v. Morris, 27 Tex. Civ. App. 262, 66
S. W. 94 ; Ft. Worth, etc., R. Co. v. Johnson,
2 Tex. App. Civ. Cas. § 232. See Friedlander
v. Hillcoat, (1890) 14 S. W. 786.
Vermont— - Follett r. Stanton, 16 Vt. 35.
See Equitable Mfg. Co. v. Allen, 76 Vt. 22,
56 Atl. 87, 104 Am. St. Rep. 915.
West Virginia. — Rohrbough «. U. <3. Ex
press Co., 50 W. Va. 148, 40 S. E. 398, 88
Am. St. Rep. 849; Rosendorf v. Poling, 48
W. Va. 621, 37 S. E. 555.
Wisconsin.— Price v. Wisconsin M. F. Ins.
Co., 43 Wis. 267; McDonell v. Dodge, 10
Wis. 106; Emmons f. Dowe, 2 Wis. 322.
Wyoming.— Brown v. Grady, (1907) 92
Pac. 622.
United Stales.— Curtis v. Innerarity, 6
How. 146, 12 L. ed. 380; Oshkosh Xat. Bank
v. Munger, 95 Fed. 87, 36 C. C. A. 659;
Young Reversible Lock-Nut Co. v. Young
Lock-Nut Co., 72 Fed. 62; Harper v. Na
tional L. Ins. Co., 56 Fed. 281, 5 C. C. A.
505; Johnson R. Signal Co. t. Union Switch,
etc., Co., 51 Fed. 85 (holding that an agent
acting beyond his authority in selling a chat
tel does not pass title as against a subse
quent transferee of the principal) ; Pioneer
Gold Min. Co. v. Baker, 20 Fed. 4. See
Merrick V. Bernard, 17 Fed. Cas. No. 9,464, I
Wash. 479.
England.—Button V. Bulloch, L. R. 9
Q. B. 572, 30 L. T. Rep. N. S. 648, 22 Wkly.
Rep. 956; Ex p. Blain, 12 Ch. D. 522, 41
L. T. Rep. N. S. 46, 28 Wkly. Rep. 334;
Burnell v. Brown, 1 Jac. & W. 168, 21 Rev.
Rep. 136, 37 Eng. Reprint 339; Atty.-Gen. v.
Briggs, 1 Jur. N. S. 1084; Howard v. Braith-
waite, 1 Ves. & B. 202. 35 Eng. Reprint 79.
See also Lucas v. Wilkinson, 1 H. & X. 420,
26 L. J. Exch. 13, 5 Wkly. Rep. 197.
Canada. — Commercial Union Assur. Co.
r. Margeson, 29 Can. Sup. Ct. 601; Atlas
Assur. Co. v. Brownell, 29 Can. Sup. Ct.
537; McDonald v. Roval Ins. Co., 15 Xova
Scotia 428; Re Hall, 14 Ont. 557; Xelson v.
Wigle, 8 Ont. 82 ; West v. Maclnnes, 23 U. C.
Q. B. 357. See McConnell v. Wilkins, 13
Ont. App. 438; Garneau v. Xorth American
Transportation Co., 12 Quebec Super. Ct. 77.
See 40 Cent. Dig. tit. "Principal and
Agent" S§ 574, 575.
Intention to benefit principal.— The fact
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of necessity arising from sudden or unexpected emergencies, and if the agent acts
in good faith, although in excess of his authority, the principal may be bound.84
(m) Illegal Contract. A principal is not bound by an illegal executory
contract made in his behalf by his agent,85 especially where the agent had no
authority to make it.88
(iv) Where Credit Is Given Exclusively to Agent. A person who,
upon entering into contractual relations with an agent, has full knowledge of
the principal, but extends credit to the agent exclusively, cannot thereafter resort
to the principal, and the latter is not bound, although the agent acted in the course
of his employment and for the principal's benefit.87
that an agent in acting in excess of his au
thority intends to benefit the principal does
not alter the rule stated in the text. Ure v.
Currell, 4 Mart. N. S. (La.) 502; Keitn r.
Purvis, 4 Desauss. Eq. (S. C.) 114.
A stranger cannot disaffirm an agreement
made with an agent on the ground that he
exceeded his authority. Jackson r, Van
Dalfsen, 5 Johns. (X. Y.) 43.
Apparent scope of authority see supra, II,
A. 2. e.
Estoppel to deny agency see supra, I, E, 2,
a, (ir).
Ratification by principal see supra, I, F.
84. But left r. Sparkman, 95 Mo. 136. S
S. W. 400, 6 Am. St. Rep. 35 (where tha
principal sent the agent for a particular
doctor, fourteen miles distant, and the agent,
not finding the doctor at home, engaged an
other) ; Jervis i: Hoyt. 2 Hun (X. Y.) 037
(where an agent exceeded his authority in
disposing of a cargo of grain which had begun
to spoil) ; Forrestier p. Bordman, 9 Fed. Cas.
Xo. 4,945. 1 Story 43 (where an agent to
sell a cargo of flour at a certain port for
cash, found the market glutted, and. the prop
erty being in danger of decaying and becom
ing worthless, sold at another port on credit).
And see supra, II, A, 0, h, (v), (c).
This exceptions must, however, be narrowly
confined, and unless the unauthorized conduct
of the agent is clearly necessary and limited
to the exigencies of the case the principal
will not be bound. Foster r. Smith, 2 Coldw.
(Tenn.) 474, 88 Am. Dec. 604. where an
agent to buy wheat for and ship it to his
principal, but not authorized to sell, bought
wheat, and the vessel on which he shipped
it sank, and the agent sold the wheat, and
it was held that, although the exigencies
might have warranted the agent engaging
help to take the wheat out of the water and
preserve it, they did not warrant a sale.
85. See Arnot P. Pittston, etc.. Coal Co., 2
Hun (X. Y.) 591 [reversed on other grounds
in 68 X..Y. 558, 23 Am. Rep. 100] ; and Cox-
tracts, 9 Cvc. 546 ct spq. And see supra,
I. C. 2.
86. Stover p. Flower. 120 Iowa 514, 94
X. W. 1100 (holding that where the agent
of the owner of premises has no authority
to lease them for an illegal purpose, a pay
ment of rent to the agent by one renting the
premises for an illegal purpose cannot be
made the basis of any recovery from the
owner on his failure to make a lease) : Arnot
v. Pitt«ton, etc., Coal Co., 2 Hun (X. Y.)
591 [reversed on other grounds in 68 X. Y.
558, 23 Am. Rep. 190]. And see supra, I. F,
2, a. (II).
However, a principal cannot repudiate, as
beyond the agent's authority, a contract made
and completely executed by the agent on
Sunday in violation of the Sunday law, the
contract itself being within the agent's au-
thoritv. Rickards v. Rickards. 98 Md. 136,
56 Atl*. 397, 103 Am. St. Rep. 393. 63 L. R. A.
724.
87. Alabama.— Merrell v. Witherbv, 120
Ala. 418, 23 So. 994, 20 So. 974, 74 Am. St.
Rep. 39.
Delaware. — Bush v. Devine, 5 Harr. 375,
Bate p. Burr, 4 Harr. 130.
Georgia.—Andrews Co. p. Columbus Xat-
Bank. 129 Ga. 53, 58 S. E. 633, 121 Am. St.
Rep. 186 j Fleming t. Hill, 62 Ga. 751 (hold
ing that under Code, § 2211, making the
agent not personally responsible upon th;
contract if the agency was known and the
credit not expressly given to him. the ques
tion is, " To whom was the credit knowinglv
given, according to the understanding of the
parties?'') ; Fontaine v Eagle, etc., Mfg. Co.,
52 Ga. 31.
Illinois.— Watte r. Thaver, 56 111. App.
282.
Louisiana. — Stehn p. Fasnacht, 20 La.
Ann. 83; Rankin p. Stewart, 5 La. Ann. 357.
See Amory p. Grieve, 4 Mart. 032.
Mart/land.— Henderson v. Mayhew, 2 Giil
393, 41 Am. Dec. 434.
Massachusetts. —Silver p. Jordan, 136 Mass.
319: Mussey p. Beecher, 3 Cush. 511 (holding
that in an action against a principal for the
price of goods sold to an agent who had a
power of attorney, plaintiff must show that
the goods were sold under the power of the
agent as such, and not on his personal credit);
Paige P. Stone, 10 Mete. 100, 43 Am. Dec.
420; French p. Price, 24 Pick. 13; James r.
Bixby, 11 Mass. 34.
Michigan.— Sullivan P. Ross, 39 Mich. 511.
Nevada. — Rankin P. Xew England, etc.,
Min. Co.. 4 Xev. 78.
New York.— Meeker v. Claghorn. 44 X. Y.
349 ; McMonnies p. Mackav. 39 Barb. 561 -.
Ranken r. Deforest. 18 Barb. 143; Hyde r.
Paige. 9 Barb. 150; Matter of Bateman. 7
Misc. 633. 28 X. Y. Suppl. 36 [affirmed in 143
X. Y. 023, 40 X. E. 10]. And see Marvland
Coal Co. v. Edwards. 4 Hun 432: Buck r.
Amidon, 4 Daly 126, holding that upon the
question as to whom plaintiff gives credit,
where one person orders him to do work for
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(v) Agent Having or Representing Adverse Interest — (a) Indi
vidual Interest of Agent.** A principal is not bound by a contract made in his
behalf if
,
without his knowledge and consent,89 the agent acted in furtherance
o
f his individual interests, and the other party to the contract had notice of the
agent's breach of trust.00
another, the circumstance as to whom plain
tiff charges the work on hi9 books, and to
whom he makes out his bill, is most material,
and, unexplained, is controlling.
Ohio. — Post t:. Kinnev, 7 Ohio Dec. (Re
print) 439, 3 Cine. L. Bui. 118.
Tennessee. — Davis v. McKinney, 6 Coldw.
15; Ahrena v. Cobb, 9 Humphr. 643, holding
that where a person sells property to the
agent of a known principal, and gives credit
exclusively to the agent, the principal !s not
hound for the purchase-money, although, he
receives the property.
United States.— Pope v. Meadow Spring
Distilling Co., 20 Fed. 35; In re Trov Woolen
Co., 24 Fed. Cas. No. 14,403, 8 Nat. Bankr.
Reg. 412. See Berwind v. Schult^ 25 Fed.
912.
See 40 Cent. Dig. tit "Principal and
Agent," |§ 472-175.
Where an agent gives his own note to a
third person who has full knowledge of the
principal, its acceptance generally constitutes
an election to extend credit exclusively to the
agent, and relieves the principal from lia
bility. Merrell r. Witherby, 120 Ala.
418,* 23 So. 994, 26 So. 974,' 74 Am. St.
Bep. 39; Paige v. Stone, 10 Mete. (Mass.)
100, 43 Am. Dec. 420 (holding also that
after the giving of the note the contract can
not be rescinded and a new one be made by
which the principal will be bound, unless he
consents) ; French v. Price, 24 Pick. (Mass.)
13 (holding that where an agent purchased
goods and gave therefor his own negotiable
note, the seller knowing at the time when
the goods were delivered and the note taken,
but not at the time of the sale, that other
persons were interested in the purchase, the
note was a payment, and so the others were
discharged from their liability) ; Schepflin v.
Dessar, 20 Mo. App. 509; McMonnies v.
Mackay, 39 Barb. (N. Y.) 561; Ranken v.
Deforest, 18 Barb. (N. Y.) 143; Hyde r.
Paige, 9 Barb. (N. Y.) 150. See, however,
Keller v. Singleton, 09 Ga. 703 (holding that
if a person sells goods to an agent for his
principal, and takes the promissory note of
the agent for the price, this without more
will not operate as payment of the debt of
the principal; and on failure of payment by
the agent the principal will be liable to an
action founded on the original consideration) ;
Rathbone v. Tucker, 13 Wend. (N. Y.) 498
la/firmed in 18 Wend. 175] (holding that
the taking of the note of an agent at an ex
tended credit for goods furnished for the
benefit of the principal does not discharge the
principal, unless it is affirmatively shown on
his part that on the supposition that the debt
was paid or the personal responsibility of the
agent accepted for it, he dealt differently with
the agent than he would have done had the
note not been taken and the extended credit
given) ; Calder v. Dobell, L. R. 6 C. P. 486, 40
L: J. C. P. 224, 25 L. T. Rep. N. S. 129, 1!)
Wkly. Rep. 409, 978.
Constructive notice of principal by third
person. — The rule which prevents a seller who
has given credit to an agent from afterward
resorting to the principal for payment does
not apply to a case in which the seller, at
the time of sale, merely has the means of
knowing the principal, but is confined to
cases in which he has actual knowledge. Ray
mond v. Crown, etc., Mills, 2 Mete. (Mass.)
317 [approved in Cobb v. Knapp, 71 N. Y.
348, 27 Am. Rep. 51].
Personal liability of agent to whom credit
is extended see supra, III, C, 1, b, (i), (c).
88. Indirect purchases or sales by selling or
purchasing agent from, for, or to himself see
supra, III, A, 1, e, f, g.
89. Tvler p. Sanborn, 128 111. 130, 21 N. E.
193, 15 Am. St. Rep. 97, 4 L. R. A. 218.
90. Alabama.— Miller v. Louisville, etc.,
R. Co., 83 Ala. 274, 4 So. 842, 3 Am. St. Rep.
722.
Illinois.— Tvler v. Sanborn, 128 111. 130, 21
N. E. 193, 15* Am. St. Rep. 97, 4 L. R. A.
218, holding also that the mere fact that the
principal received full consideration for prop
erty sold by his agent does not preclude him
from avoiding the sale.
Louisiana. — Florance v. Adams, 2 Rob. 556,
38 Am. Dec. 226.
New Jersey.— Dowden v. Cryder, 55 N. J. L.
329, 26 Atl. 941, holding also that where a
transaction between an agent and another
person is entire, and known to such other
person to be a breach of trust on the part
of the agent, the principal is not bound at
all. although some portions of the transac
tion might, if standing alone, have been
within the agent's power and duty.
United States.— Glover v. Ames, 8 Fed. 351.
See 40 Cent. Dig. tit. " Principal and
Agent," § 405.
Good faith of third person. — Where an
agent, in contracting on behalf of his princi
pal, has acted within the terms of a written
authority given to him by the principal, but
the existence of which was not known to the
other party to the contract, the principal can
not, if the other party has acted bona fide,
repudiate liability on the contract on the
ground that the agent, in making it, acted
in his own interests, and not in those of the
principal. Hambro v. Burnand, [1904] 2
K. B. 10, 9 Com. Cas. 251, 73 L. J. K. B. 669,
00 L. T. Rep. N. S. 803, 20 T. L. R. 398, 52
Wkly. Rep. 583 [reversing [1903] 2 K. B.
399,' 8 Com. Cas. 252. 72 L. J. K. B. 602, 89
L. T. Rep. N. S. 180, 19 T. L. R. 284, 51
Wkly. Rep. 052]. So the mere fact that a
purchasing agent secretly intends to make a
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(b) Agent Acting For Both Parties — (1) In General. An agent may with
their full knowledge and consent represent both parties to a contract, and his
contracts under these circumstances bind each within the scope of his authority."
But where an agent without the full knowledge and consent of his principal repre
sents the adverse party in a transaction, his contracts relating thereto are voidable
at the option of the principal.92
profit out of a resale of the goods bought
does not relieve the principal from liability
to pay for the goods. Garrett v. Trabue, 82
Ala. 227, 3 So. 149.
91. Arkansas.— Wassel r. Reardon, 11 Ark.
705, 54 Am. Dec. 245.
(leorgia.— Ranespeck v. Patillo, 104 Ga.
772, 30 S. E. 962, 69 Am. St. Rep. 197, 42
L. R. A. 197; Fitzsimmons v. Southern Ex
press Co., 40 Ga. 330, 2 Am. Rep. 577, hold
ing that two persons may always by mutual
consent, no matter how adverse their interest,
make a third their agent.
Louisiana. — Metcalfe r. Alter, 31 La. Ann.
389; Draughon P. Quillen, 23 La. Ann. 237;
Florance v. Adams, 2 Rob. 556. 38 Am. Dec.
226.
Michigan.— Colwell p. Keystone Iron Co.,
30 Mich. 51 (holding that an agent for the
seller could, with the consent of all parties,
accept as agent of the vendee the delivery of
the property sold) ; Adams Min. Co. v. Senter,
26 Mich. 73 (holding that where the same
person is made agent of two mines in thj
same vicinity, and it becomes necessary for
one to deal with the other, he must be pre
sumed to have the same power to act for both
that would be possessed if there were two
agents acting separately, and may dispose of
property in the same way; and such a double
authority dispenses with such formalities a.i
could not be complied with where one man
acts for both companies).
Missouri. — Robinson v. Jarvis, 25 Mo. App.
421 ; De Steiger v. Hollington, 17 Mo. App.
352.
Wisconsin.— Mever P. Hanchett, 43 Wis.
246.
Failure of a mutual agent to perform the
mutual agreement according to its terms can
not be imputed to one party to the agreement
so as to render him liable to the other party
as for a breach of the agreement. Crippen r.
Hope, 34 Mich. 55.
Change in commission of agent for both
parties as fraud.— Where an agent was repre
senting both the parties in the sale of land,
and the commission which he was to receive
was changed by one party, the failure to dis
close the change was a fraud in law on the
other party. Jones e. Draper, 26 Ohio Cir.
Ct. 785.
92. Colorado.— British American Assur.
Co. r. Cooper, 6 Colo. App. 25, 40 Pac.
147.
Georgia.— Ranespeck r. Patillo, 104 Ga.
772, 30 S. E. 962, 69 Am. St. Rep. 197, 42
L. R. A. 197; English r. Georgia Bank, 76
Ga. 537; Fitzsimmons p. Southern Express
Co., 40 Ga. 330, 2 Am. Rep. 577.
Illinois.— Smvthe r. Evans. 209 111. 376,
70 N. E. 906 [reversing 108 111.App. 145].
Kentucky. — McDoel v. Ohio Vallev Imp.,
etc., Co., 36 S. W. 175, 18 Ky. L. Rep."294.
Maine.— Hinckley t: Arey, 27 Me. 362,
holding, however, that while, in making *
contract for the composition of a debt, the
same man cannot be the agent of both parties,
yet when the composition is agreed upon witr.
the creditor by the agent of the debtor, such
agent can become the agent of the creditor
to receive the payment of the amount agreed
upon.
Mississippi. — Spinks v. Davis, 32 Miss. 152.
Missouri. — McClure r. Ullman. 102 Mo.
App. 697, 77 S. W. 325; Huggins Cracker,
etc., Co. v. People's Ins. Co., 41 Mo. App. 530;
Robinson v. Jarvis, 25 Mo. App. 421 ; De
Steiger p. Hollington, 17 Mo. App. 382; Mer
cantile Mut. Ins. Co. v. Hope Ins. Co., 8 Mo.
App. 408.
Xew York.— Palmer v. Gould, 144 X. Y.
671, 39 N. E. 378; Empire State Ins. Co. t.
American Cent. Ins. Co.. 138 N. Y. 446. 34
N". E. 200 [affirming 64 Hun 4"85, 19 N. Y.
Suppl. 504] ; New York Cent. Ins. Co. r. Na
tional Protection Ins. Co., 14 N. Y. 85 [re
versing 20 Barb. 468] ; Greenwood c. Spring,
54 Barb. 375, holding that it is not necessary
for a party seeking to avoid such contract to
show that any improper advantage has been
gained over him ; it is at his option to repu
diate or confirm the contract irrespective of
anv proof of actual fraud.
Ohio — U. S. Rolling Stock Co. r. Atlantic,
etc., R. Co.. 34 Ohio St. 450, 32 Am. Rep.
380.
Virginia. — Ferguson p. Gooch, 94 Va. 1,
20 S. E. 337, 48 L. R. A. 234.
West Virginia. — Truslow p. Parkersburg
Bridge, etc., Co., 61 W. Va. 628, 57 S. F_
51, holding that it is immaterial that the
principal was not in fact injured by the
agent's wrong-doing.
Wisconsin.— Walworth County Bank r.
Farmers' Loan, etc., Co.. 16 Wis. 629.
United States.— Findlav P. Pertz, 60 Fed.
427, 13 C. C. A. 559 [affirmed in 74 Fed.
681. 20 C. C. A. 662].
England.— Salford v. Lever, [1891] 1 Q. B.
168, 55 J. P. 244, 60 L. J. Q. B. 39, 63 L. T.
Rep. N. S. 658, 39 Wklv. Rep. 85; Smith r.
Sorby, 3 Q. B. D. 552 note.
Canada.— See Cameron P. Tate, 15 Can.
Sup. Ct. 622.
See, however, Sunderland p. Kilbouni, 3
Maekey (D. C.) 506. holding that where an
agent represents a principal in Beveral trans
actions, each muBt be considered separate, and
although in some the agent acted for both
parties, the principal may be bound by others
in which he did not so act.
A custom or usage to the contrary does not
alter the rule where the principal has no
[in, E, 1, a, (v), (b), (1)]
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(2) Collusion Between Agent and Third Party. A fortiori the principal
may avoid contracts made by the agent as the result of fraud or collusion between
the agent and the third party ; m and the payment of a secret commission, bribe,
or gratuity to the agent by the third party as an inducement for entering into
contractual relations on behalf of his principal, or an agreement to pay such com
mission, is such collusion as entitles the principal to avoid the contract."'
knowledge of it. Ferguson v. Gooch, 94 Va. 1,
26 S. E. 337, 40 L. R. A. 234; Bartram v.
Llovd, 88 L. T. Rep. X. S. 280, 19 T. L. R.
293.
Transactions admitting of double agency. —
An agent for the owner in the construction of
a building may act as agent for an insurance
company in effecting insurance on the build
ing (British America Assoc. Co. p. Cooper, li
Colo. App. 25, 40 Pac. 147), and one em
ployed as a mere watclunan or guard of cer
tain property is not by such employment in
capacitated to issue a valid policy on the
property in behalf of an insurance company of
which he is the agent (Northrup p. Germania
F. Ins. Co., 48 Wis. 420, 4 N. W. 350, 33 Am.
Rep. 815) : and whore a school-board by a
vote authorizes its president to enter into a
contract of insurance through an insurance
agent who is also a member of the board, the
policy is binding on the company, as the
agent's interest as a school director in th?
property insured is nominal and no greater
than that of any resident of the school-dis
trict (German Ins. Co. p. Independent School
Dist., 80 Fed. 366, 25 C. C. A. 492). So a
payee of a note secured by a mortgage may,
after the transfer of the note and mortgage,
act as agent of the maker to renew the note
and mortgage, even though the renewal may
result in the payee's release as an indorser
or guarantor, since under Cal. Civ. Code,
% 3116, the maker is bound to pay the debt,
and the payee is liable only to a subsequent
holder. Moore p. Gould, 15i Cal. 723, 91 Pac.
616.
If the principal ratines the transaction with
full knowledge of the facts he is bound. Brit
ish American Assur. Co. p. Cooper, 6 Colo.
App. 25. 40 Pac. 147: Truslow r. Parkers-
burg Bridge, etc., R. Co., 61 W. Va. 628, 57
S. E. 51.
93. Arizona.— Jacobs P. George, (1886) 11
Pac. 110.
Iowa.— Stover v. Flower, 120 Iowa 514. 94
N. W. 1100; Sevmour p. Shea, 62 Iowa 708,
16 N. W. 196." And see White r. Leech,
( 1903) 90 N. W. 709.
Louisiana. — Real p. McKiernan, 0 La. 407;
Shepherd v. Lanfear, 5 La. 330, 25 Am. Dec.
181.
Jfeio York.— Smith r. Seattle, etc., R. Co.,
72 Hun 202, 25 N. Y. Suppl. 308; Union
Bank p. Mott, 39 Barb. 180.
Pennsylvania. —■MeNair r. McLennan, 24
Pa. St. 384; Llovd v. Greenfield, 32 Pittsb.
Leg. J. N. S. 119.
Vermont.— Holdcn P. Durant, 29 Vt. 184.
United States. — Pacific Lumber Co. p.
Moffat, 134 Fed. 836, 07 C. C. A. 442; Find-
lay v. Pertz, 06 Fed. 427, 13 C. C. A. 559
[affirmed in 74 Fed. 681].
England.— Salford v. Lever, [1891] 1 Q. B.
168, 55 J. P. 244, 60 L. J. Q. B. 39, 63 L. T.
Rep. N. S. 658, 39 Wkly. Rep. 85; Smith v.
Sorby, 3 Q. B. D. 552 note.
See 40 Cent. Dig. tit. " Principal and
Agent," § 465.
94. Findlay p. Pertz, GO Fed. 427, 13
C. C. A. 559 [affirmed in 74 Fed. 081, 20
C. C. A. 602] ; Smith v. Sorby, 3 Q. B. D.
552 note (holding that where a secret gra;
tuity is given to an agent with the intention
of influencing his mind in favor of the giver
of the gratuity, and the agent, on subsequently
entering into a contract with such giver on
behalf of his principal, is actually influenced
by the gratuity in assenting to stipulations
prejudicial to the interests of his principal,
although the gratuity was not given directly
with relation to such particular contract, the
transaction is fraudulent as against the prin
cipal, and the contract is voidable at his
option) ; Panama, etc., Tel. Co. v. India Rub
ber, etc., Works Co.. L. R. 10 Ch. 515, 45 L. J.
Ch. 121, 32 L. T. Rep. N. S. 517, 23 Wkly.
Rep. 583; Salford p. Lever, [1891] 1 Q. B.
108, 55 J. P. 244, 00 L. J. Q. B. 39, 03 L. T.
Rep. N. S. 058, 39 Wklv. Rep. 85; Bartram
v. Lloyd, 88 L. T. Rep. N. S. 280, 19 T. L. R.
293; Cohen p. Kuschke, 83 L. T. Rep. N. S.
102. See, however, Smith v. Tyler, 57 Mo.
App. 668 (holding that a bona fide sale to a
third person will not be set aside because
such person afterward in good faith sells the
same property to the agent) ; Brewster p.
Hatch, 13 Daly (N. Y.) 65, 18 Abb. N. Cas.
205 (holding that where an agent is induced
by bribery to make a contract on behalf of
his principal, such fact is not of itself, after
the contract has been performed and the
principal has derived benefit therefrom, and
there can be no rescission, a defense to an
action against the principal on the contract,
without evidence that his interests were
prejudiced therebv) ; Yellow Poplar Lumber
Co. v. Daniel, 109 Fed. 39, 48 C. C. A. 201
(holding that a contract of sale to a company
is not voidable at the instance of the com
pany after it has been fully performed by the
seller, so as to preclude him from maintain
ing a suit in equity to enforce a lien given
thereby, by the fact that after the contract
was made an agreement was made between
the seller and the manager of the company,
who acted in its behalf in making the pur
chase, for a division of the profits of the
sale, where such agreement was not contem
plated at the time of the sale, but was subse
quently exacted by the manager, and acceded
to by the seller, under threat of a repudiation
of the contract by the company, and no dam
age is shown to have resulted to the company
from the agreement).
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h. Undisclosed Principal — (i
) Simple Contract. As has been seen in
another connection, an agent who enters into contractual relations on behalf of
an undisclosed principal may be held liable by the person with whom he deals, as
though he himself were in fact the principal."5 The liability of the agent is not,
however, exclusive, for, although the third person extended credit to the agent
in ignorance of the fact that the latter was acting in a representative capacity,
he may elect to hold the undisclosed principal when discovered, it being a firmly
established rule that an undisclosed principal is bound by executory simple con
tracts made by the agent, and acts done by the agent in relation thereto, within
the scope of his authority and in the course of his employment.9" The converse
It is immaterial that the agent was not
in fact biased by the secret profit. Shipwav
C. Broadwood, [1899] 1 Q. B. 309, 68 h. j
.
Q
. B. 360, 80 L. T. Rep. N. S. 11, 15 T. L. R.
145; Hovenden v. Millhoff, 83 L. T. Rep.
N. S. 41, 16 T. L. R. 506.
95. See supra, III, C, 1, b, (II).
96. Alibama. — Sellers v. Malone-Pilcher
Co., 151 Ala. 426, 44 So. 414.
California. — Dashaway Assoc. v. Rogers,
79 Cal. 211, 21 Pac. 742; Thomas v. Moody,
57 Cal. 215; McKee v. Cunningham, 2 Cal.
App. 684, 84 Pac. 260. See Glidden v. Lucas,
7 Cal. 26.
Colorado.—Bice v. Hover, 2 Colo. App. 172,
29 Pac. 1042.
Connecticut.— National Shoe, etc., Bank's
Appeal, 55 Conn. 469, 12 Atl. 646; Merrill
v. Kenyon, 48 Conn. 314, 40 Am. Rep. 174;
Jones v. .Etna Ins. Co., 14 Conn. 501.
Delaware. — Connallv v. McConnell, 1
Pennew. 133, 39 Atl. 773; Coxe v. Devine, 5
Harr. 375; Smith v. Jessup, 5 Harr. 121,
holding that a general agency will charge
the principal, although unknown, and al
though he furnishes his agent moneys to pay
all dues for him incurred, which moneys
the agent has misapplied.
(leorqia.— Baldwin v. Garrett, 111 Ga. 876,
36 S. E. 966 (construing Civ. Code, § 3024,
and holding that where one dealt with an
agent who failed to disclose his principal,
his right to proceed against the principal
was not dependent on the diligence used in
discovering the fact of the concealed agency) ;
Simpson v. Patapseo Guano Co., 99 Ga. 1G8,
25 S
. E. 94; Allison v. Sutlive, 99 Ga. 151,
25 S. E. 11. See Mickleberry V. O'Neal, 98
Ga. 42, 25 S. E. 933, holding that the value
of goods sold an agent on his own credit may
not be recovered of the principal unless the
latter actually received the benefit of the
goods.
Illinois.— West Chicago St. R. Co. r. Mor
rison, 160 111. 288, 43 N. E. 393; Barker
v. Garvey, 83 111. 184; Koch v. Willi, 63 111.
144; Fishback v. Bi own, 16 111. 74; Heywood
v. Andrews, 89 III. App. 195.
Indiana.— Woodford V. Hamilton, 139 Ind.
481, 39 N. E. 47.
loxoa.— Calnan Constr. Co. r. Brown, 110
Iowa 37, 81 N. W. 163; Steele-Smith Grocery
Co. v. Potthast, 109 Iowa 413, 80 N. W. 517;
Click v. Bramer, 78 Iowa 568, 43 N. W. 531.
See Harrison t>. Sehofi, 101 Iowa 463, 70
N. W. 689.
Kansas.— Freund v. Hixon, (App. 1897)
49 Vac. 640.
Kentucky. — Wilson v. Thompson, 1 Mete.
123; Violett v. Powell, 10 B. Mon. 347, 52
Am. Dec. 548; Tutt v. Brown, 5 Litt. 1,
15 Am. Dec. 33.
Louisiana. — Ballister v. Hamilton, 3 La.
Ann. 401 (holding that mere knowledge on
the part of the third person that there is
a principal will not destroy the right of a
person dealing with an agent to look to
the principal when afterward discovered, if
from the state of his accounts with the
agent no hardship follows) ; Hyde v. Wolf,
4 La. 234, 23 Am. Dec. 484; Buckingham
v. Williams, 4 La.. 62 ; Williams v. Win
chester, 7 Mart. N. S. 22.
Maine.— Maxcy Mfg. Co. v. Burnham, S9
Me. 538, 36 Atl. 1003, 56 Am. St. Rep. 436;
Upton v. Gray, 2 Me. 373.
Maryland. — York County Bank v. Stein,
24 Md. 447; Mayhew v. Graham, 4 Gill 339;
Henderson v. Mayhew, 2 Gill 393, 41 Am.
Dec. 434.
Massachusetts.—Tobin c. Larkin, 183 Mass.
389, 67 N. E. 340; Schendel v. Stevenson,
153 Mass. 351, 26 N. E. 689; Weil v. Ray
mond, 142 Mass. 200, 7 N. E. 800: Silver
v. Jordan, 136 Mass. 319; Lovell r. Williams,
125 Mass. 439; National L. Ins. Co. v. Allen,
116 Mass. 398; Kingslcy v. Davis, 104 Mass.
178; Lerned v. Johns, 9
* Allen 419; Raymond
V. Crown, etc., Mills. 2 Mete. 319 (holding
that a seller charging the price of goods to
an agent may thereafter recover of the prin
cipal, if he had no actual knowledge as to
who the principal was when the sale was
made, although he had means of obtaining
such knowledge) ; French V. Price. 24 Pick.
13.
Michigan.— Hillman r. Hulett, 149 Mich.
289, 112 N. W. 918.
Minnesota.—William Lindeke Land Co. v.
Levy, 76 Minn. 364, 79 N. W. 314.
Mississippi. — Simmons Hardware Co. C
Todd, 79 Miss. 163, 29 So. 851.
Missouri. — Richardson v. Farmer, 36 Mo.
35, 88 Am. Dec. 129; Hifrgins r. Dellinger. 22
Mo. 397 (holding th?t if an agent borrows
money for his principal, and procures another
to become surety, without disclosing his re
lation as agent, the principal is answerable
to the surety if he pays the debt) ;
Provenchere v. Reifess, 62 Mo. App. 50.
Nebraska.— Cheshire Provident Inst. ».
Feusner. 63 Nebr. 6S2, 88 N. W. 849: Lamb
V. Thompson, 31 Nebr. 448, 48 N. W. 58. See
Moline, etc., Co. v. Neville. 38 Nebr. 433, 56
N. W. 983, holding that principal is not
liable for an individual contract of the agent
[Ill, E, I, b, (I)]
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of this proposition is also true. Accordingly it is the rule that, in the absence of
which had no reference to principal's busi
ness.
New Hampshire.— Chandler v. Coe, 54
N. H. 561.
New Jersey.— Greenberg v. Palmieri, 71
X. J. L. 83. 58 All. 207; Yates v. Re petto, 65
X. J. L. 294, 47 Atl. 632 (holding, in an
action to recover for goods sold, that the fact
that the goods were charged and billed to a
person other than defendant was not per se
conclusive proof that the debt was not the
debt of defendant, and did not preclude plain
tiff from showing that defendant was an un
disclosed principal) ; Elliott v. Bodine, 59
X. J. L. 567. 30 Atl. 1038: Perth Amboy
Mfg. Co. v. Condit, 21 X. J. L. 659;
Bocherling r. Katz, 37 N. J. Eq. 150.
New York.— Jessup v. Steurer. 75 X. Y.
613; Cobb v. Knapp. 71 X. Y. 348. 27 Am.
Hep. 51 ; Coleman v. Elmira First Xat. Bank,
53 X. Y. 388: Meeker r. Claghorn, 44 X. Y.
349 ; Wasserman !'. Bacon, 80 X. Y. App. Div.
505, 81 X. Y. Suppl. 193; City Trust, etc.,
Co. v. American Brewing Co., 70 X. Y. App.
Div. 511, 75 X. Y. Suppl. 140 [affirmed in
174 X. Y. 486, 67 X. E. 62]: Jennings v.
Davies, 29 X. Y. App. Div. 227, 51 X. Y.
Suppl. 437 : Xew York Cent., etc., R. Co. v.
Davis, 86 Hun 86, 34 X. Y. Suppl. 206
[affirmed in 158 X. Y. 674, 52 X. E. 1125] ;
Laing v. Butler, 37 Hun 144 [affirmed in 108
X. Y. 637, 15 X. E. 442] (holding that in
order to hold the principal under such cir
cumstances, it must be clearly shown that
the agent acted according to his authority,
or that his acts had been subsequently rati
fied and confirmed) ; Inglehart v. Thousand
Island Hotel Co.. 7 Hun 547; Pulver v.
Burke, 56 Barb. 390; Bonnell v. Briggs, 45
Barb. 470 (holding that where one employs
an agent to purchase goods, and he purchases
in his own name without disclosing the name
of his principal, and delivers the property to
his principal, and the latter without further
inquiry pays the agent, who keeps the money,
the seller may recover the price of the prin
cipal) ; McMonnies v. Mackay, 39 Barb. 561;
Conro v. Port Henrv Iron Co.. 12 Barb. 27;
Xicoll v. Burke, 45 X. Y. Super. Ct. 75;
Keller v. Haug, 96 X. Y. Suppl. 1058; Ernst
r. Harrison, 86 X. Y. Suppl. 247; Frank v.
Olin, 15 X. Y. St, 161: McGraw r. C.odfrev,
14 Abb. Pr. X. 8. 397 [affirmed in 56 X. Y.
('.10, 16 Abb. Pr. X. S. 358] ; Beebee r. Robert.
12 Wend. 413, 27 Am. Dec. 132. See Ward
r. Work, 65 X. Y. App. Div. 84. 72 X. Y.
Suppl. 736 [affirmed in 175 X. Y. 519, 67
X. E. 1091] : Yenni v. Ocean Xat. Bank, 5
Daly 421, holding that the rule is never en
forced for the advantage of a third person if
it would work injustice to the principal.
North Dakota.— Patrick r. Grand Forks
Mercantile Co., 13 X. D. 12, 99 X. W. 55.
Oregon. — Du Bois v. Perkins. 21 Oreg. 189,
27 Pac. 1044.
Pennsylvania.—Brown v. German-American
Title, etc., Co., 174 Pa. St. 443, 34 Atl. 335
(holding that the rule does not applv where
the relation of principal and agent does not
exist in fact) ; Hubbard v. Ten Brook, 124
Pa. St. 291, 16 Atl. 817, 10 Am. St. Rep.
585, 2 L. R. A. 823; Beymer v. Bonsall, 79
Pa. St. 298; Youghiogheny Iron, etc., Co. v.
Smith, 06 Pa. St. 340; Pennsvlania Ins. Co.
V. Smith, 3 Whart. 520; Phillips v. Inter
national Text-Book Co., 20 Pa. Super. Ct 230
(holding an undisclosed principal bound, al
though the person with whom the contract
was made may have known the principal
under some other name) : Fees i". Shade). 20
Pa. Super. Ct. 193; McKinney v. Stephens,
17 Pa. Super. Ct. 125.
South Carolina. — Bacon v. Sondley, 3
Strobh. 542, 51 Am. Dec. 046; Macon Epis
copal Church v. Wiley, 2 Hill Eq. 584, 30
Am. Deo. 386.
South Dakota.— Garvin r. Pettee. 15 S. D.
200. SS X. W. 573.
Tennessee. —See Hughes r. Settle, ( Ch. App.
1895) 36 S. W. 577.
Texas. — Strauss v. Jones. 37 Tex. 313. See
Sanger V. Warren, 91 Tex. 472, 44 S. W. 477,
66 Am. St. Rep. 913, holding that the rule
does not apply to a conveyance of real estate,
whether the instrument is sealed or not.
Vermont.—Coverly v. Braynard, 28 Vt. 738
(holding that one who purchases goods for
his own l)enefit is liable for them, although
he purchased them upon the credit of another
with his consent and without disclosing his
own interest in them) ; Carney !-. Dennison,
15 Va. 400.
Virginia. — Waddill v. Sebree, 88 Va. 1012,
14 S. E. 849, 29 Am. St. Rep. 766.
Washington.— Jones v. Western Mfg. Co.,
32 Wash. 375, 73 Pac. 359; Belt v. Washing
ton Water-Power Co., 24 Wash. 387, 64 Pac.
525. See Harper v. Sinclair, 7 Wash. 372, 35
Pae. 61.
West Virginia. — Poole v. Rice, 9 W. Va.
73; Detwiler v. Green. 1 W. Va. 109.
Wyoming.— See Marshall v. Rugg, 6 Wyo.
270, 44 Pac. 700, 45 Pac. 486, 33 L. R. A.
679.
United States.— Calais Steamboat Co. v.
Scudder, 2 Black 372, 17 L. ed. 282; Berrv
v. Chase, 146 Fed. 625; Moore v. Sun Print
ing, etc., Assoc., 101 Fed. 591, 41 C. C. A.
506 [affirmed in 183 U. S. 642, 22 S. Ct. 240,
46 L. ed. 360] ; Pope c. Meadow Spring Dis
tilling Co., 20 Fed. 35. See W. K. Xiver Coal
Co. r. Piedmont, etc., Coal Co., 136 Fed. 179,
69 C. C. A. 195.
England.— Watteau v. Fenwick. [1893] 1
0. B. 346, 56 J. P. 839, 67 L. T. Rep. X. S.
831, 5 Reports 143. 41 Wklv. Rep. 222; True-
man v. Loder, 11 A. ft -E. 589, 9 L. J. Q. B.
165, 3 P. & D. 567, 39 E. C. L. 319: Thom
son v. Davenport, 9 B. ft C. 78, 4 M. ft R.
110. 17 E. C. L. 45; Smvth v. Anderson, 7
C. B. 21, 13 Jur. 211, 18 L. J. C. P. 199, 62
E. C. L. 21; Paterson r. Gaudasequi, 15 East
02, 13 Rev. Rep. 68; Smethurst v. Mitehell. 1
E. & E. 622. 5 Jur. X. S. 978, 28 L. J. Q. B.
241. 7 Wklv. Rep. 226, 102 E. C. L. 622;
Higgins v. 'Senior. 11 L. J. Exch. 199. 8
M. & W. 834. See Beckhuson r. Hamblet,
[1901] 2 K. B. 73, 6 Com. Cas. 141, 70 L. J.
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estoppel" or ratification,98 an undisclosed principal is not liable on the contracts of
one assuming without authority to act for him," or on contracts made by his
agent in excess of his authority or not in the course of his employment.1 The
rule of liability of an undisclosed principal applies as well to a simple contract in
writing as to an oral contract,2 and although the written contract is such that it is
required to be in writing by the statute of frauds.3
(n) Contracts Cnder Seal. The general rule is that an undisclosed
principal cannot be held liable upon a contract under seal executed by an agent in
his own name. It is the firmly established common-law doctrine that action can
be brought upon a sealed contract only against those whose names appear therein.4
K. B. 600, 84 L. T. Rep. N. S. 617, 17 T. L. R.
42'J, 49 Wkly. Rep. 481.
Canada. —•Hutchings v. Adams, 12 Mani
toba 118; Sanderson v. Burdett, 18 Grant Ch.
(U. C) 417.
See 40 Cent. Dig. tit. "Principal and
Agent," §§ 513-515.
Even though the third person had pre
viously refused to enter into contractual rela
tions with the principal or to extend him
credit, yet lie may hold the principal liable
on a contract made in his behalf by an agent
who does not disclose him. Kayton r. Bar-
nett, 111) N. Y. 625. 23 N. E. 24 [reversing
54 N. 1T. Super. Ct. 78].
A foreign principal may be sued upon a con
tract made by his resident agent, although
the name of the principal was not disclosed
by the agent at the time of making the con
tract. Hardy r. Fairbanks, 2 Nova Scotia
432. To the contrary see Hutton v. Bulloch,
L. R. 9 Q. B. 572, 30 L. T. Rep. N. S. 1148,22
Wkly. Rep. 956.
Liability on executed contracts.— If the
agent of an undisclosed principal buys prop
erty and executes notes therefor in his own
name, and the vendor accepts the notes in
payment of the price and conveys the prop
erty to the agent, the contract of sale is
fully executed, and the principal is not
liable thereon for the price upon the agent's
failure to pay the notes so given by
him. Ranger v. Thalmann, 84 N. Y. App.
Div. 341, 82 N. Y. Snppl. 846 [affirmed in
178 N. Y. 574, 70 N. E. 1108]. In any event
the principal is not liable for the price where
the vendor subsequently by way of com
promise accepts money and securities from
the agent in full payment and discharge of
the notes. McMonnies v. Mackav, 39 Barb.
(N, Y.) 561.
Liability of dormant partner see Pabtneb-
siiip, 30 Cyc. I&Z.
Parol evidence of undisclosed principal see
infra, IV, E, 2, a, (I). (J), (2), (b);
97. See supra, I, E. 2, a, (n) ; II, A, 2, e.
98. See supra, I, F.
99. Hillier v. Eldred, 91 Mich. 54, 51 N. W.
705; Perkins v. Huntington, 19 N. Y. Suppl.
71; Brown v. German-American Title, etc.,
Co., 174 Pa. St. 443. 34 Atl. 355; Murphv 0.
Clarkson. 25 Wash. 585, 00 Pac. 61.
1. Moline v. Neville, 38 Nebr. 433, 56 N. W.
983; Laing v. Butler. 37 Him (N. Y.) 144
[affirmed in 107 N. Y. 037, 15 N. E. 442] ;
Fradley v. Hylaml, 37 Fed. 49, 2 L. R. A.
749;: Becherer r. Asher, 23 Ont. App. 202.
See Mickleberry r. O'Neal, 98 Ga. 42, 25
S. E. 933.
2. Illinois.— Hypes v. Griffin, 89 111. 134, 31
Am. Rep. 71 ; McConnell v. Brillhart, 17 111.
354, 65 Am. Dec. 661.
Kansas.—Edwards v. Gildemeister. 61 Kan.
141, 59 Pac. 259; Butler v. Kaulback, 8 Kan.
668.
Kentucky. — Violett v. Powell, 10 B. Mon.
347, 52 Am. Dec. 548.
Massachusetts.— Byington v. Simpson, 134
Mass. 169, 45 Am. Rep. 314; Eastern R. Co.
e. Benedict, 5 Gray 561. 66 Am. Dec. 3S4;
Huntington v. Knox, 7 Cush. 371.
Missouri. — Mantz v. Maguire, 52 Mo. App.
136.
New Hampshire.— Chandler v. Coe, 54
N. H. 561.
Sew Jersey.— Borcherling v. Katz. 37
N. J. Eq. 150.
Hew York.— Bradv f. Nail v. 151 N. T.
258, 45 N. E. 547 [reversing 8 Misc. 9, 28
N. Y. Suppl. 64] ; Briggs r. Partridge. 64
N. Y. 357, 21 Am. Rep. 617 [affirming 39
N. Y. Super. Ct. 339], scmble.
Pennsylvania.— Hubbert v. Borden. 6
Whart. 79.
Virginia.— Waddill v. Sebree, 88 Va. 1012,
14 S. E. 849, 29 Am. St. Rep. 766.
United States. — Ford v. Williams. 21
How. 287. 16 L. ed. 36; Darrow p. H. R.
Home Produce Co., 57 Fed. 463.
England.— Truman v. Loder, 11 A. &. E.
589, 9 L. J. Q. B. 165, 3 P. & D. 567. 39
E. C. L. 319; Higgins r. .Senior. 11 L. J.
Exch. 199, 8 M. & W. 834: Beckham r.
Drake, 9 M. & W. 79 [affirmed in 7 Jur. 204,
12 L. J. Exch. 486, 11 M. & W. 315].
See 40 Cent. Dig. tit. " Principal and
Agent," § 516.
3. See Frauds, Statute of, 20 Cyc. 275.
And see cases cited supra, note 2.
4. Alabama.— Jones v. Morris, 61 Ala. 518.
Georgia. — Van Dvke r. Van Dvke, 123 Ga.
686, 51 S. E. 582 (holding that the rule that
an undisclosed principal shall stand liabU-
for the contract of his agent, as provided bv
Giv. Code (1895), § 3024, does not apply
where the contract is under seal ) ; Lennev r.
Finley, 118 Ga. 718, 45 S. E. 593.
Missouri. — Kelly v. Timer, 102 Mo. 522.
15 S. W. 62.
New Jersey.— Borcherling V. Katz. 37
N. J. Eq. 150.
Ntne York.— Tuthill f. Wilson. 90 X. Y.
423; Kiersted f. Orange, etc.. R. Co.. 69
N. Y. 343, 25 Am. Rep. 199; Briggs P.
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A qualification of this rule exists, however, where the seal affixed to the contract
by the agent was not necessary to the validity of the instrument at common law,
and in this case the seal may be disregarded as surplusage and action be brought
against the principal as upon a simple contract.5
(m) Negotiable Instruments. To the general rule of liability of an
undisclosed principal on simple contracts a well defined exception exists in the
case of negotiable instruments, and it is very generally held that an undisclosed
principal is not liable upon a bill or note drawn, accepted, signed, or indorsed by
the agent in his own name, although the agent was acting in course of his employ
ment and within the scope of his authority.8 Where, however, the undisclosed
Partridge, 64 N. Y. 357, 21 Am. Rep. 617;
Farrar v. Lee, 10 N. Y. App. Div. 130, 41
N. Y. Suppl. 672; Evans v. Wells, 22 Wend.
324. See Henricus v. Englert, 137 N. Y.
488, 33 N. E. 550.
Texas. — Sanger v. Warren, 91 Tex. 472,
44 S. W. 477, 66 Am. St. Rep. 913.
United States.— Clarke v. Courtney, 5
Pet. 319, 8 L. ed. 140; Badger Silver Min.
Co. v. Drake. 88 Fed. 48, 31 C. C. A. 378.
England.— Beckham v. Drake, 9 M. & W.
79 [affirmed in 7 Jur. 204, 12 L. J. Exch.
486, 11 M. & W. 315].
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 513-516.
5. Moore v. Granby Min., etc., Co., 80 Mo.
86 (holding that such a contract will create
an implied obligation on the part of the
principal arising from the facts in the case) ;
Briggs v. Partridge, 64 N. Y. 357, 21 Am.
Rep. 617 (holding that when a sealed contract
has been executed in such form that it is in
law the contract of the agent and not of the
principal, but the principal's interest in the
contract appears upon its face, and he has
received the benefit of performance by the
other party, and hag ratified and confirmed
it by acts in pais, and the contract is one
which would have been valid without a seal,
the principal may be made liable in as
sumpsit upon the promise contained in the
instrument, which may be resorted to to as
certain the terms of the agreement) ; Wor-
rall V. Munn, 5 N. Y. 229, 55 Am. Dec. 330;
Evans r. Wells. 22 Wend. (N. Y.) 324;
Randall v. Van Vechten, 19 Johns. (X. Y.)
(50, 10 Am. Dec. 193; Lancaster f. Knicker
bocker Ice Co., 153 Pa. St. 427, 26 Atl. 251;
Kirschbon v. Bonzel. 67 Wis. 178, 29 N. W.
007; Slowell v. Eldred. 39 Wis. G14 (holding
that where the instrument would be valid
without a seal, it is to be treated, although
in fact under seal, as mere evidence of a sim
ple contract).
Statutes dispensing with seals upon instru
ments required to be under seal at common
law do not alter the rule that an undisclosed
principal cannot be sued thereon, for "the
instrument . . . though shorn of its dignity
of a seal, retains all the operation and effect
of a deed sealed at common law." Jones v.
Morris, 61 Ala. 518. Such a statute does not
undertake to give a deed a different status
from what it would have had before if exe
cuted with a seal. Sanger v. Warren, 91
Tex. 4 72, 44 S. W. 477, 66 Am. St. Rep. 913.
6. Colorado. — Heaton v. Myers, 4 Colo. 59.
Connecticut.— Pease v. Pease, 35 Conn.
131, 95 Am. Dec. 225. See National Shoe,
etc., Bank's Appeal, 55 Conn. 469, 12 Atl.
646.
Georgia.— Graham v. Campbell, 56 Ga.
258.
Iowa.— Thurston v. Mauro, 1 Greene 231.
Maine.— Sturdivant v. Hull, 59 Me. 172,
8 Am. Rep. 409.
Massachusetts.— Brown v. Parker, 7 Al
len 337; Williams v. Robbins, 16 Gray 77,
77 Am. Dec. 396; Fuller v. Hooper, 3 Gray
334; Taber v. Cannon, 8 Mete. 456; Bedford
Commercial Ins. Co. v. Corell, 8 Mete. 442;
Bradlee r. Boston Glass Mfg. Co.. 16 Pick.
347 (holding a corporation not bound on a
note made by an agent thereof, where the
agency did not appear, although the note
was entered on its books as a corporate
debt and it paid interest thereon) ; Stack-
pole v. Arnold, 11 Mass. 27, 6 Am. Dec. 150.
Mississippi. — See Edwards v. Simmons, 27
Miss. 302.
Missouri. — Sparks v. Dispatch Transfer
Co., 104 Mo. 531, 15 S. W. 417, 24 Am. St.
Rep. 351, 12 L. R. A. 714.
\cbraska. — Webster v. Wrav, 19 Nebr.
558. 27 N. W. 644, 56 Am. Rep. 754, 17
Nebr. 579, 24 N. W. 207.
.Veic York.— Briggs v. Partridge, 64 N. Y.
357, 21 Am. Rep. 617; Ranger v. Thalmann,
84 N. Y. App. Div. 341, 82 N. Y. Suppl. 846
[affirmed in 178 N. Y. 574, 70 K. E. 1108];
New York State Banking Co. v. Van Ant
werp, 23 Misc. 38, 51 N. Y. Suppl. 653;
Rochester Bank v. Monteath, 1 Den. 402, 43
Am. Dec. 681 ; Pentz v. Stanton, 10 Wend.
271, 25 Am. Dec. 558.
Vermont.— Arnold v. Sprague, 34 Vt. 402.
Virginia. — Lyons v. Miller, 6 Gratt. 427,
52 Am. Dec. 129.
United States.— Cragin v. Lovell, 109
U. S. 194, 3 S. Ct. 132, 27 L. ed. 903:
Dessau v. Bours, 7 Fed. Cas. No. 3.825, Mc
Allister 20.
England.— In- re Adansonia Fibre Co.,
L. R. 9 Ch. 635, 43 L. J. Ch. 732, 31 L. T.
Rep. N. S. 9. 22 Wklv. Rep. 889; Siffkin v.
Walker, 2 Campb. 308, 11 Rev. Rep. 715;
Ducarry v. Gill, 4 C. & P. 121, 19 E. C. L.
436.
See 40 Cent. Dig. tit. " Principal and
Agent," § 510. And see Commercial Paper,
7 Cyc. 549 et scq.
Exceptions and qualifications. — The rule
absolving an undisclosed principal from lia
bility on negotiable instruments does not ap
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principal has obtained the benefits of the transaction in which the note was given
by the agent, which in equity he ought not to retain, the third person may reject the
note and recover from the principal on the common counts or on the original
consideration for the contract.7
(iv) Election to Hold Agent or Principal 8— (a) In General. While
a person who has dealt with the agent of an undisclosed principal may elect to
hold either the agent" or, upon discovery, the principal,10 he cannot hold both,
and if with full knowledge of the facts material to his rights he elects to hold the
agent he thereby discharges the liability of the principal, and conversely."
ply where clerks in banking houses receive
moneys or securities over the bank counter
and issue drafts, bills, or negotiable certifi
cates of deposit therefor; the banking house
is liable, although such instrument be signed
by the clerk without disclosing the name of
the bank. Webster r. Wray, 19 Nebr. 558,
27 N. W. ((44. 56 Am. Hep. 754; Rochester
Bank v. Monteath, 1 Den. (N. Y.) 402, 43
Am. Dec. 081. See. generally, Banks and
Banking, 5 Cyc. 419. Another qualifi
cation is held to arise where the principal
transacts business in the agent's name as a
business name: the principal is liable on
negotiable instruments executed by the agent
in that name, whether or not he disclosed
his agency. Chandler v. Coe, 54 X. H. 561.
A third exception seems to exist in some
jurisdictions in regard to negotiable in
struments executed in her own name by a
wife for her husband: it has been held
that the husband will be bound if he
authorized the act of the wife. Fredd v.
Eves, 4 Harr. (Del,) 385; Hancock Bank r.
Jov, 41 Me. 568; Reakert r. Sanford, 5 Watts
& S. (Pa.) 164; Lindus r. Bradwell. 5 C. B.
583. 12 Jur. 230, 17 L. J. C. P. 121, 57
E. C. L. 583. See Leeds v. Vail, 15 Pa. St.
185. And see, generally, Husband awd
Wife, 21 Cyc. 1119.
If, however, there be an ambiguity upon
the face of the instrument aa to whom it was
intended to bind, parol evidence is admis
sible to explain the. ambiguity, and if such is
found to have been the intention of the par
ties, the principal mav be held. See supra,
II, C, 6; infra, IV* E, 2, a, (I), (J),
(2), (b).
7. Illinois.— Chemical Xat. Bank v. City
Bank. 156 111. 149, 40 X. E. 328, holding
the third person may surrender the note in
court and recover in assumpsit.
Indiana.— Kenvon v. Williams, 19 Ind.
44.
loxca.— Thurston v. Mauro, 1 Greene 231,
holding the principal liable for the value of
goods for which the agent gave the note.
Massachusetts.— Lovell v. Williams. 125
Mass. 439 (holding that where a person sells
goods to the agent of an undisclosed princi
pal and takes the note of the purchaser in
ignorance of the agency, the presumption
that the note was taken in payment is re
butted, and the seller may resort to the un
disclosed principal ) ; French r. Price, 24
Pick. 13.
New York.— Kavton v. Barnett. 116 X. Y.
625, 23 X. E. 24: "Allen r. Coits. (i HiK 318
(allowing recovery as for money paid to prin
cipal's use) ; Pentz r. Stanton. 10 Wend. 271,
25 Am. Dec. 558 (holding that, alt-hough an
agent's note for goods sold does not bind the
principal, yet if the goods were actually useJ
for the lattcr's benefit, and the credit was
not given exclusively to the agent, the prin
cipal will be liable in an action for goods
sold ) .
Ohio.—- Harper v. Tiffin Xat. Bank. 51
Ohio St. 425, 432. 44 X. E. 97. holding
that in such a case the " action is not on
the note, but against an undisclosed princi
pal upon the special facts of the case, mak
ing it inequitable and unjust for him to re
tain the money, or, in other words, not to
pay the note he procured to be made, and on
which he got the money."
United States. — Clark p. Van Riemsdyk.
9 Cranch 153, 3 L. ed. 688. See Cragin" r.
Lovell, 109 U. S. 194. 3 S. Ct. 132, 27
L. ed. 903.
See 40 Cent. Dig. tit. " Principal an.l
Agent," §§ 515. 516.
8. Election to extend credit to agent or to
disclosed principal see supra, III. E, 1, a.VK'.
9. See supra. III, C, 1, b, (n).
Election to hold principal, when discoverd,
as relieving agent from liability see siipr.
Ill, C, 1, b, (ii).
10. See supra, III, E, 1, b, (l).
11. Alabama.—Eufaula Grocery Co. v. Mis
souri Xat. Bank, 118 Ala. 408, 24 So. 389.
Connecticut.— Jones r. -Etna Ins. Co.. 14
Conn. 501.
Illinois.— Ferrv v. Moore, 18 111. App.
135.
Iowa.— Steele-Smith Grocery Co. r. Pott-
hast. 109 Iowa 413, 80 X. W. 517.
Kentucky. — Hoffman v. Anderson, 112 Ky.
893, 67 S. W. 49, 24 Kv. L. Rep. 44.
Louisiana.— Hyde r. Wolf. 4 La. 234, 23
Am. Dec. 484.
Maryland. — York County Bank r. Stein.
24 Md. 447.
Massachusetts.— Weil r. Raymond. 14-
Mass. 206, 7 X. E. 860; Kingsley r. Davis.
104 Mass. 178; Paige r. Stone. 10 Mete. 160.
43 Am. Dec. 420: Ravmond r. Crown, etc..
Mills, 2 Mete. 319; French v. Price, 24 Pick.
13.
Minnesota.— Lindquist V. Dickson. 9^
Minn. 369, 107 X. W. 958, 6 L. R. A. X. S.
729.
Missouri. — Provenchere r. Reifess. 62
Mo. App. 50; Sessions r. Block. 40 Mo. App.
569 ; Ifenrv Ames Packing, etc., Co. r.
Tucker, 8 Mo. App. 95.
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(b) What Constitutes Election. An election is shown by any words or acts
on the part of the third person evidencing an unequivocal and final determination
to depend solely upon the liability of the agent and to abandon the right to pro
ceed against the principal, or conversely.12 In order, however, to render an elec
A'eic Jersey.— Greenberg p. Palmieri, 71
N. J. L. 83, 58 Atl. 297.
Xew York.— Cobb p. Knapp, 71 X. Y. 348,
27 Am. Rep. 51 ; Coleman p. Elmira First
Nat. Bank, 53 N. Y. 388; Ranger P. Thal-
mann, 84 N. Y. App. Div. 541, 82 N. Y.
Suppl. 846 [affirmed in 178 N. Y. 574, 70
X. E. 1108]; Brown 17. Reiman, 48 N. Y.
App. Div. 295, 62 N. Y. Suppl. 663; Remmel
v. Townsend, 83 Hun 353, 31 N. Y. Suppl.
985; Rathbone t>. Tucker, 15 Wend. 498
[affirmed in 18 Wend. 175],
Pennsylvania. — Beymer v. Bonsall, 79 Pa.
St. 298. See Pennsylvania Ins. Co. p. Smith,
3 Whart. 520.
Vermont.— Daggett V. Champlain Mfg.
Co., 71 Vt. 370, 45 Atl. 755.
United States.— Berry P. Chase, 146 Fed.
625, 77 C. C. A. 101 ; Barrell p. Newby, 127
Fed. 656, 62 C. C. A. 382; Atlas Steamship
Co. v. Columbian Land Co., 102 Fed. 358, 42
C. C. A. 398.
England.— Thomson v. Davenport, 9
B. & C. 78, 4 M. & R. 110, 17 E. C. L. 45;
Paterson p. Gandasequi. 15 East 62, 13 Rev.
Rep. 68; Thornton p. Meux, M. & M. 43, 31
Rev. Rep. 711, 22 E. C. L. 467; Addison P.
Oandassequi, 4 Taunt. 574, 13 Rev. Rep.
C.80; MacClure v. Sehemeil, 20 Wkly. Rep.
168.
See 40 Cent. Dig. tit. " Principal and
Agent," § 499.
Time of election. — The third person must
make an election within a reasonable time
after discovery of the undisclosed principal ;
otherwise his right to hold the latter may be
lost. New Castle Mfg. Co. V. Red River R.
Co. 1 Rob. (La.) 145, 36 Am. Dec. 686;
Smethurst -p. Mitchell, 1 E. & E. 622, 5 Jur.
N. S. 078, 28 L. J. Q. B. 241. 7 Wklv. Rep.
220, 102 E. C. L. 622. But see Campbell p.
Hicks, 28 L. J. Exch. 70, holding that the
sellers' right to resort to the undisclosed
rincipal on a contract made by an agent in
is own name is not affected by their delay
ing to do so until persons to whom tlie agent
has resold have become insolvent, the prin
cipal not having paid the agent in the mean
time or otherwise altered his position. On
the other hand the third person, on discover
ing the principal, may take a reasonable
time to investigate and compare the stand
ings of principal and agent. Barrell P.
Newby, 127 Fed. 056, 62 C. C. A. 382.
12. Illinois.— Ferry r. Moore, 18 111. 135.
Iowa.— Steele-Smith Grocerv Co. v. Pott-
hast. 109 Iowa 413, 80 N. W. 517.
Ohio. — Smart P. N. C. Lodge No. 2, 27
Ohio Cir. Ct. 273. holding that where a
business office was alleged to have been occu
pied by the agent of defendant, the fact that
plaintilf took possession of the furniture
left in the office by the agent was not an
election to proceed against the agent for the
rent, so as to bar suit against the principal.
United States. — Atlas Steamship Co. V.
Colombian Land Co., 102 Fed. 358, 42
C. C. A. 398, holding that the election must
show a deliberate intention — a definite pur
pose.
England.— Thornton v. Meux, M. & M. 43,
31 Rev. Rep. 711, 22 E. C. L. 407; Mac
Clure v. Sehemeil, 20 Wkly. Rep. 168.
See 40 Cent. Dig. tit. " Principal and
Agent," § 499.
Accepting the note of the agent of an un
disclosed principal after discovery of the
principal is generally held to constitute an
election to hold the agent and to relieve the
principal from liability. Paige v. Stone, 10
Mete. (Mass.) 100, 43* Am. Dec. 420; French
v. Price, 24 Pick. (Mass.) 13; Henry Ames
Packing, etc., Co. p. Tucker, 8 Mo. App. 95;
Coleman P. Elmira First Nat. Bank, 53 N. Y.
388. But taking the agent's note without
knowledge of the principal's existence or
identity does not constitute an election.
Merrill p. Kenyon, 48 Conn. 314, 40 Am.
Rep. 174.
Negotiating with the agent after discovery
of the agency does not constitute an election
bv the third person to hold him rather than
his principal. Sanger v. Warren, (Tex. Civ.
App. 1897) 40 S. W. 840.
Commencing an action against the agent of
an undisclosed principal subsequent to dis
covery of the facts, although evidence of an
election, is generally held not to be conclu
sive evidence thereof, and does not of itself
operate to discharge the principal. Ferry r.
Moore, 18 111. App. 135; Hoffman p. Ander
son, 112 Ky. 893, 67 S. W. 49. 24 Ky. L. Rep.
44; Raymond r. Proprietors Crown, etc.,
Mills", 2 "Mete. (Mass.) 319; Curtis p. Wil
liamson, L. R. 10 Q. B. 57, 44 L. J. Q. B.
27, 31 L. T. Rep. N. S. 678, 23 Wkly. Rep.
236. It is sometimes held, however, that
commencing an action under these circum
stances will constitute an election. Green
berg p. Palmieri, 71 N. J. L. 83, 58 Atl.
297; Barrell p. Newby, 127 Fed. 656, 62
C. C. A. 382, holding that where plaintiffs,
having made a contract with one known to
be acting as agent for an undisclosed princi
pal, after knowledge of the identity of the
principal brought two actions against the
agent on the contract, in each of which they
procured attachments and garnished per
sons who owed money to the agent, this con
stituted an election to hold the agent which
precluded them from subsequently maintain
ing an action against the principal.
Filing a claim in bankruptcy against the
estate of the insolvent agent of an undis
closed principal is not a conclusive election
of the creditor to hold the agent. Curtis v.
Williamson, L. R. 10 Q. B. 57, 44 L. J. Q. B.
27, 31 L. T. Rep. N. S. 678, 23 Wkly. Rep.
230; Borries p. Imperial Ottoman Bank,
L. R. 9 C. P. 38, 43 L. J. C. P. 3, 29 L. T.
h
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tion binding upon the third person he must at the time of electing have full knowl
edge of all facts material to his rights and to the liability of the several parties,13
including not only the fact of agency but the name of the principal."
(v) Effect of Changed State of Accounts Between Principal and
Agent. An undisclosed principal may be relieved from liability by reason of a
changed state of accounts between him and the agent, the rule being formerly
laid down in England and now very generally followed in the United States that
where the principal, acting in good faith, has settled with the agent so that he
would be subjected to loss were he compelled to pay the third person, he is relieved
of liability to the latter.15 This doctrine is now held in England and in a few cases
Rep. N. S. 689, 22 Wklv. Rep. 92; Taylor v.
Sheppard, 1 Y. & C. Ex'ch. 271
An unsatisfied judgment against the agent
in favor of the third person has been held to
be conclusive evidence of an election to hold
the agent and to discharge the principal.
Hoffman V. Anderson, 112 Kv. 893, 67 S. W.
49, 24 Kv. L. Rep. 44; E. J. Codd Co. v.
Parker, 97 Md. 319, 55 Atl. 623; Weil r.
Raymond, 142 Mass. 206, 7 X. E. 860; Kings-
ley f. Davis, 104 Mass. 178; Sessions v.
Block, 40 Mo. App. 569; Lage r. Weinstein,
35 Misc. (X. Y.) 298, 71 X. Y. Suppl. 744
(semble) ; Ahrens «r. Cobb, 9 Humphr.
(Tenn.) 643; Barrell v. Xewby, 127 Fed.
656, 62 C. C. A. 382; Kendall P.'Hamilton, 4
App. Cas. 504, 48 L. J. C. P. 705, 41 L. T.
Rep. N. S. 418, 28 Wkly. Rep. 97; Priestly V.
Fernie, 3 II. & C. 977, 11 Jur. N. S. 813, 34
L. J. Exch. 172, 13 L. T. Rap. N. S. 208,
13 Wkly. Rep. 1089. Other equally well
considered case9, however, take an opposite
ground, and hold that the principal is not
discharged short of satisfaction of the judg
ment against the agent. Maple r. Cincinnati,
etc., R. Co., 40 Ohio St. 313, 48 Am. Rep.
685; Beymer v. Bonsall, 79 Pa. St. 298
[approved in Cobb. v. Knapp, 71 N. Y. 348,
27 Am. Rep. 51]. See Partington v. Haw
thorne, 52 J. P. 807, holding that if the
judgment against the agent is subsequently
set aside, action may thereupon be brought
against the principal.
What constitutes election to hold principal,
when disclosed, so as to relieve agent from
liability see supra, III, C, 1, b, (n).
13. Connecticut. — Merrill v. Kenvon, 43
Conn. 314, 40 Am. Rep. 174.
Kentucky. — Hoffman v. Anderson, 112 Kv.
893, 67 S. W. 49, 24 Ky. L. Rep. 44.
Maryland. — Henderson v. Mayhew, 2 Gill
393. 41 Am. Dec. 434.
Massachusetts.— Kingslev v. Davis, 104
Mass. 178; Paige r. Stone. 10 Mete. 160. 43
Am. Dec. 420; French v. Price, 24 Pick.
13.
Minnesota.— Linquist v. Dickson, 98 Minn.
309, 107 X. W. 958, 6 L. R. A. X. S.
729.
Missouri. — Henry Ames Packing, etc., Co.
v. Tucker, 8 Mo. App. 95.
New York.— Coleman V. Elmira First Nat.
Bank, 53 X. Y. 388; Rcmmel v. Townsend,
83 Hun 353, 31 X. Y. Suppl. 985 (holding
that the act of electing between two reme
dies presupposes such knowledge on the part
of the one performing the act that he has an
opportunity of choosing which of two or
more courses he will pursue; and if he
understands that there is but one course he
can take, he cannot be said to have made a
choice by taking such course) ; Ranger r.
Thalman'n, 34 X. Y. App. Div. 341, 82 X. Y.
Suppl. 840; Brown r. Reiman, 48 N. Y. App-
Div. 295, 62 X. Y. Suppl. 663 (holding that
" it is a well settled rule that a creditor can
not make an election either of remedies or
parties without first realizing that the op
portunity of. exercising his preference is
afforded him ") .
United States.— Pope v. Meadow Spring
Dist. Co., 20 Fed. 35.
England.— Curtis v. Williamson, L. R. 10
Q. B. 57 , 44 L. J. Q. B. 27, 31 L. T. Rep.
X. S. 678, 23 Wkly. Rep. 236; Dunn r.
Xewton, Cab. & E. 278. holding that the
knowledge of the real facts required as the
foundation of an election to charge the
agent or the undisclosed principal must be
actual personal knowledge; knowledge of a
foreman would not defeat the employer's
right.
See 40 Cent. Dig. tit. "Principal and
Agent," § 499.
14. Alabama.—Clealand v. Walker, 11 Ala..
1058, 40 Am. Dec. 238.
Connecticut.— Merrill v. Kenyon, 48 Conn.
314, 40 Am. Rep. 174, holding that where
one sells goods to another, who informs him
that he is an agent, but does not disclose
his principal's name, and the seller does not
inquire as to the name, and does not know
who the principal is, but takes the agenfs
note for the price, he may still elect to hold
the principal.
Iowa.— Steele-Smith Grocery Co. v. Pot-
thast, 109 Iowa 413, 80 X. W. 517.
Maryland. — York County Bank r. Stein,
24 Md. 447; Henderson v. Mayhew, 2 Gill
393, 41 Am. Dec. 434.
New Jersey.— Greenburg i\ Palmieri, 71
X. J. Eq. 83, 58 Atl. 297.
ATeic York.— MoGraw v. Godfrey, 14 Abb.
Pr. X. S. 397 [affirmed in 56 X. Y. 610, 16
Abb. Pr. X. S. 358], holding that a creditor
is not presumed to elect to hold either an
undisclosed principal or his agent as debtor
until the name and credit of both are before
him.
See 40 Cent. Dig. tit. " Principal and
Agent." § 499.
15. Alaba)na.—Clealand t. Walker, 11 Ala.
105S, 46 Am. Dec. 238.
Delaware.— Bush v. Devine, 5 Harr. 375.
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in the United States to be too broad, and in these jurisdictions the better rule is
stated to be that the principal is discharged only where he has been induced to
settle with the agent by conduct on the part of the third person leading him to
believe that such person has settled with the agent or has elected to hold the
latter.18 In any event the principal is relieved from liability where he has been
induced by the conduct of the third person to settle with the agent.17
2. In Tort — a. Torts Specially Authorized. Upon the principle that he who
does an act by another does it himself, a principal is liable to third persons for the
torts which he has expressly authorized or specially directed his agent to commit."
Illinois.— Fowler v. Pearee, 49 111. 59.
Indiana. — Thomas v. Atkinson, 38 Ind.
248.
Massachusetts.— Emerson v. Patch, 123
Mass. 541, holding, however, that the prin
cipal is relieved only when it is ascertained
as a fact that a bona fide settlement with
the agent has actually been effected.
New York.— Knapp v. Simon, 96 N. Y.
284; Laing v. Butler, 37 Hun 144 [affirmed
in 108 N. Y. 637, 15 N. E. 442]; McCul-
lough v. Thompson, 45 X. Y. Super. Ct. 449;
Fish t'. Wood, 4 E. D. Smith 327; Daly v.
Monroe, 2 N. Y. City Ct. 160. See Jaques
v. Todd, 3 Wend. 83.
United States.— Fradley v. Hvland, 37
Fed. 40, 2 L. R. A. 749.
England.— Thomson v. Davenport, 9 B.
& C. 78, 4 M. & K. 110, 17 E. C. L. 45.
And see Nelson v. Powel, 3 Dougl. 410, 26
E. C. L. 269.
Canada. —Almon t'. Tremlet, 1 Nova Scotia
89.
See 40 Cent. Dig. tit. " Principal and
Agent," § 519.
Settlement with the agent must be bona
fide.— Emerson v. Patch, 123 Mass. 541;
Powell v. Nelson, 15 East 65.
16. Hyde v. Wolf, 4 La. 234, 23 Am. Dec.
484 (holding the principal liable unless the
third person furnishes the agent with some
document by which he obtains a settlement
from the principal) ; Brown v. Bankers', etc.,
Tel. Co., 30 Md. 39; York County Bank v.
Stein, 24 Md. 447 ; Armstrong v. Stokes,
L. R. 7 Q. B. 598, 41 L. J. Q. B. 253, 26
L. T. Rep. N. S. .872, 21 Wkly. Rep. 52;
Davison v. Donaldson, 9 Q. B. D. 623, 4
Aspin. 601, 47 L. T. Rep. N. S. 564, 31
Wkly. Rep. 277; Irvine v. Watson, 5 Q. B.
D. 102, 49 L. J. Q. B. 239, 42 L. T. Rep.
N. S. 51, 28 Wklv. Rep. 353 [affirmed in 5
Q. B. D. 414, 49 *L. J. Q. B. 531, 42 L. T.
Rep. N. S. 810] ; Smyth v. Anderson, 7
C. B. 21, 13 Jur. 211, 18 L. J. C. P. 109,
62 E. C. L. 21; Heald v. Ken worthy, 3
C. L. R. 612, 10 Exch. 739, 1 Jur. N. S.
70, 24 L. J. Exch. 70, 3 Wkly Rep. 176;
Wyatt t\ Hertford, 3 East 147; MacClure
V. Schemeil, 20 Wkly. Rep. 108; Arbuthnot
v. Dupas, 15 Manitoba 634.
Delay in obtaining payment from the agent
may operate to relieve the principal if he is
induced thereby to settle in the belief tnat
settlement has been consummated between
the agent and the third person. Kymer V.
Suwercropp, 1 Campb. 100. 10 Rev. Rep. 664
( holding that the principal may be dis
charged by the third person's allowing the
date of payment to elapse) ; MacClure f.
Schemeil, 20 Wkly. Rep. 168. See Davison
v. Donaldson, 9 Q. B. D. 623, 4 Aspin. 601, 47
L. T. Rep. N. S. 564, 31 Wkly. Rep. 277.
Origin, development, and qualification of
the rule.— The leading English case in which
the rule was first laid down and which has
been almost universally followed in the
United States was Thomson v. Davenport, 9
B. & C. 78, 4 M. & R. 110, 17 E. C. L. 45,
in which the court said by way of dictum,
that the liability of an undisclosed princi
pal was subject to this qualification, that
the state of the account between the prin
cipal and the agent is not altered to the
prejudice of the principal. A later English
case, Heald v. Kenworthy, 3 C. L. R. 612, 10
Exch. 739, 1 Jur. N. S. 70, 24 L. J. Exch. 76,
3 Wkly. Rep. 176, declared that this dictum
was too broad, and that the principal was
relieved only when he had been induced to
settle with the agent by acts of the third
person. A still later case, Armstrong r.
Stokes, L. R. 7 Q. B. 598, 41 L. J. Q. B. 253,
26 L. T. Rep. N. S. 872, 21 Wkly. Rep. 52,
attempted to establish a distinction between
cases in which the agency was undisclosed
and those in wliich the agency was disclosed,
but the identity of the principal was undis
closed, holding the rule in Thompson v. Da
venport, supra, applicable to the former state
of facts, and the rule of Heald v. Kenworthy,
supra, applicable to the latter state of facts.
This distinction, however, is characterized by
Lord Bramwell in Irvine v. Watson, 5 Q. B.
D. 414, 417, 19 L. J. Q. B. 531, 42 L. T. Rep.
N. S. 810, as " very remarkable " and " dif
ficult to understand," and he held further
that the better rule is that of Heald v. Ken
worthy, supra, which is applicable alike to
cases of undisclosed agency and undisclosed
identity of principal. And this is now the
well-settled law in England.
17. Schepflin v. Dessar, 20 Mo. App. 569;
English v. Rauchfuss, 21 Misc. (N. Y.) 494,
47 N. Y. Suppl. 639; Horsfall v. Fauntlerov,
10 B. & C. 755, 8 L. J. K. B. O. S. 259, 21
E. C. L. 318; Kymer v. Suwercropp, 1
Campb. 109, 10 Rev. Rep. 664; Wyatt v.
Hertford, 3 East 147. And see cases cited
supra, notes 16, 17. Contra, Willard v. Buck
ingham, 36 Conn. 395.
18. Alabama.—Raisler v. Springer, 38 Ala.
703, 82 Am. Dec. 736.
Delaware.— Harrington v. Hall, (1906) 63
Atl. 875.
Illinois.— Moir v. Hopkins, 16 111. 313.
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b. Torts Within Course of Employment. The liability of the principal for
torts committed by his agent is not limited to torts which he has expressly
authorized or directed ; he is liable for all the torts which his agent commits in the
actual or apparent course of his employment; 18 and if the agent commits a tort in
the apparent course of his employment the principal is liable therefor even though
Indiana.— Ogle v. Hudson, 30 Ind. App.
539, 66 N. E. 702.
Kansas.— Hyncs v. Jungren, 8 Kan. 391.
Maine.— State v. Smith, 78 Me. 260, 4' Atl. 412, 57 Am. Rep. 802; Bacheller v.
Pinkham. 68 Me. 253; Eaton v. European,
etc., R. Co., 59 Me. 520, 8 Am. Rep. 430.
Xeto York.— Herring v. Hoppeck, 15 N. Y.
409; Wall V. Osborn, 12 Wend. 39; Morgan
v. Varick, 8 Wend. 587.
Tennessee. —Wilkins v. Gilmore, 2 Humphr.
140.
United Mates.— Lovejoy v. Murray, 3
Wall. 1, 18 L. ed. 129.
England.— Robinson V. Vaughton, 8 C. &
P. 252. 34 E. C. L. 718; Sutton v. Clarke,
1 Marsh. 429. 6 Taunt. 29, 16 Rev. Rep.
563, 1 E. C. L. 493.
See 40 Cent. Dig. tit. " Principal and
Agent." 5§ 599, 600.
The reason for the rule Is that, although
the tort is not the work of the principal's
hands, yet it is the result of his will and
his purposes, which are the efficient cause
of the agent's operations. State r. Smith,
78 Me. 260, 4 Atl. 412, 57 Am. Rep. 802.
19. Alabama.— Ewing v. Shaw, 83 Ala.
333, 3 So. 692.
Arkansas.— St. Louis, etc., R. Co., v.
Ryan. 56 Ark. 245, 19 S. W. 839.
California. — Donnellv r. San Francisco
Bridge Co.. 117 Cal. 417, 49 Pac. 559 (hold
ing that Civ. Code. § 2334, providing that
a principal is bound by the acts of his osten
sible agent " to those persona only " who
have incurred a liability or parted with
value on the faith of such agency, deals
solely with contract obligations, and does
not exonerate a principal from liability for
torts of an ostensible agent) ; Mitchell v.
Finnell, 101 Cal. 614, 36 Pae. 123: Fogel r\
Schmalz. 02 Cal. 412, 28 Pac. 444.
Connecticut.— Dunn r. Hartford, etc., R.
Co., 43 Conn. 434.
Delaware.— Harrington t\ Hall. (1906) €3
Atl. 875.
Ueorgia.— Southern R. Co. v. Chamber*.
126 Ga. 404, 55 S. E. 37, 7 L. R. A. X. S.
926; Centurv Bldg. Co. r. Lewkowitz. 1 Ga.
App. 636, 57" S. E. 1036: Williams r. Inman,
1 Ga. App. 321. 57 S. E. 1009.
Illinois.— Reed r. Peterson. 91 111. 28S:
Moir v. Hopkins. 16 111. 313, 63 Am. Dec.
312; Johnson v. Barber, 10 111. 425. 50 Am.
Dec. 416; Slaughter r. Fay. 80 111. App. 105.
Indiana.— Ogle V. Hudson, 30 Ind. Arm.
539. (Hi X. E. 702.
Kentucky.— Pennsylvania Iron Works Co.
V. Henrv Voght Much. Co.. 96 S. W. 551. 29
Ky. L. Rep. 861.
Louisiana. — Lute v. Forbes. 13 La. Ann.
609; Weeks V. McMicken, 7 Mart. 54.
Massachusetts.—Salem Bank r. Gloucester
Bank. 17 Mass. 1, 9 Am. Dec. Ill, holding,
however, that the liability of a principal for
the torts of his agent extends only to the
direct effects of such torts.
Missouri. — Commerce Bank v. Hoeber, 88
Mo. 37, 57 Am. Rep. 359 [affirming 11 Mo.
App. 475].
Nebraska.— Bianki v. Greater American
Exposition Co., 3 Xebr. (Unoff.) 656, 92
X. W. 615.
#ete York.— Palmeri v. Manhattan R. Co.,
133 X. Y. 261. 30 N. E. 1001, 28 Am. St.
Rep. 632, 16 L. R. A. 136 [affirming 14
N. Y. Suppl. 468]; Wilmerding r. Postal-
Tel. Cable Co., 118 N. Y. App. Div. 685,
103 N. Y. Suppl. 594 [a/firmed in 192 X. Y.
580, 85 X. E. 1118]; Birkett r. Postal Tel.
Cable Co., 107 X. Y. App. Div. 115. 94
N. Y. Suppl. 918; Dupre v. Chi Ids. 52 X. Y.
App. Div. 306, 65 N. Y. Suppl. 179; Davis
V. Chautauqua Lake Sundav School Assem
bly. 2 X. Y. St. 305; Jeffrey V. Bigelow. 13
Wend. 518, 28 Am. Dec. 476.
\orth Carolina. — .Huntley v. Mathias. 90
X. C. 101, 47 Am. Rep. 516.
Pennsylvania. — Reformed Presb. Church r.
Livingston, 210 Pa. St, 536. 60 Atl. 154:
Hill v. Caufield, 63 Pa. St. 77; Kentuckv
Bank v. Schuylkill Bank, 1 Pars. Eq. Cas.
180.
Vermont.— Barber v. Britton, 26 Vt. 112,
60 Am. Dee. 601.
United States. — 'Blumenthal v. Shaw, 77
Fed. 954, 23 C. C. A. 590 ; Presslev r. Mobile,
etc.. R. Co., 15 Fed. 199, 4 Woods 669;
Xicoll v. American Ins. Co.. 18 Fed. Oas-
Xo. 10,259. 3 Woodb. & M. 52fl : U. S. r.
Haberstadt, 26 Fed. Cas. Xo. 15,276. Gilp.
262.
Enaland. —Citizens' L. Assur. Co. r. Brown.
[1904] A. C. 423. 73 L. J. P. C. 102. SO
L. T. Rep. X. S. 739, 20 T. L. R. 497. 53
Wkly. Rep. 176; Penny t\ Wimbledon Urban
Dist, Council. 11899] 2 Q. B. 72, 63 J. P.
406. 68 L. J. Q. B. 704, 80 L. T. Rep. X. S.
615, 15 T. L. R. 348, 47 Wkly. Rep. 565;
Mackav v. Commercial Bank. L. R. 5 P. C.
394. 43 L. J. P. C. 31. 30 L. T. Rep. X. S.
180. 22 Wkly. Rep. 473; Hill t\ Tottenham
Urban Dist "Council. 79 L. T. Rep. X. S.
495, 15 T. L. R. 3.
Canada. — Ontario Industrial Loan, etc.,
Co. v. Lindsev. 4 Ont. 473; Maclennan r_
Royal Ins. Co.". 39 U. C. Q. B. 515; Lamarre
r. Woods, 13 Quebec Super. Ct. 466.
See 40 Cent. Dig. tit. "Principal and
Agent," §| 599, 601.
Liability for: Libel and slander see Libei.
and Slander. 25 Cyc. 427. Malicious prose
cution see Malicious Prosecution-, 26 Cyc
18 et seq. Wrongful arrest or falv impris
onment see False Imprisonment. 327 et srq.
Wrongful levy see Attachment, 4 Cyc. 840;
EXECUTION'S. 17 Cvc. 1572; LAKTjLOBD A25T>
Tenant, 24 Cyc. 1329.
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he was ignorant thereof and the agent in committing it exceeded his actual author
ity or disobeyed the express instructions of his principal.20 Thus a principal is
civilly liable to third persons where his agent, while acting within the scope of his
real or apparent authority, is guilty of assault and battery,21 conversion,22 fraud,23
Liability of married woman for torts of her
agent see Husband and Wife, 21 Cyc. 1424,
14!»1.
20. Illinois.— Moir v. Hopkins, 16 111. 313,
03 Am. Dec. 312; Johnson P. Barber, 10 111.
425, 50 Am. Dee. 416.
Massachusetts.— George v. Gobey, 123
Mass. 289. 35 Am. Rep. 376.
Minnesota.— Smith t. Munch, 65 Minn.
250, 03 N. W. 19.
Missouri. — Barree v. Cape Girardeau, 197
Mo. 382, 95 S. W. 330, 114 Am. St. Rep.
763, 6 L. R. A. X. S. 1090: Garritzen v.
Duenckel, 50 Mo. 104, 11 Am. Rep. 405.
Nevada. — Dougherty t. Wells, 7 New 308.
New Yorl:.— Dupre r. Childs. 52 X. Y.
App. Div. 300. 65 X. Y. Suppl. 179 [a/firmed
in 109 X. Y. 585, 62 N. E. 1895].
l'cnnstflvania.— Kentucky Bank v. Schuvl-
kill Bank. 1 Tars. Eq. Cas. 180.
South Carolina. — Williams v. Tolbert, 76
S. C. 211, 56 S. E. 908.
Tennessee. — Luttrell v. Hazen, 3 Sneed 19.
Texas. — Henderson c San Antonio, etc.,
R. Co., 17 Tex. 560, 67 Am. Dec. 675.
Vermont. — Andrus V. Howard, 36 Vt. 24S,
84 Am. Dec. 080; May v. Bliss, 22 Vt. 477.
United States.— Philadelphia, etc.. R. Co.
p. Derby, 14 How. 408, 14 L. ed. 502. But
see Dun !>.Birmingham Citv Nat. Bank, 58
Fed. 174 [reversing 51 Fed* 100].
England.— Black p. Christchurch Finance
Co., [1894] A. C. 48. 58 J. P. 332, 63 L. J.
P. C. 3-2, 70 L. T. Rep. X. S. 77, 6 Reports
394 ; Fuller v. Wilson. 3 Q. B. 58, 2 G. & D.
460, 11 L. J. Q. B. 251, 43 E. C. L. 629;
Udell P. Atherton, 7 H. & X. 172, 7 Jur.
N. S. 777, 30 L. J. Exch. 337, 4 L. T. Rep.
N. S. 797.
See 40 Cent. Dig. tit. "Principal and
Agent," «§ 599, 601.
21. Georgia.— Century Bldg. Co. v. Lew-
kowitz, 1 Ga. App. 636. 57 S. E. 1036, hold
ing the principal liable for assault com
mitted by the agent in protecting the princi
pal's property.
Illinois.— Field V. Kane, 99 111. App. 1.
Kansas.— Hynes v. Jungren. 8 Kan. 391.
New York. — Higgins r. Watervliet Turn
pike, etc., Co., 46 N. Y. 23, 7 Am. Rep. 293.
Canada. — Kinver v. Phoenix Lodge I. O.
O. F., 7 Ont. 377, holding a lodge liable for
personal injuries received on occasion of ini
tiation into a secret society.
See 40 Cent. Dig. tit.' " Principal and
Agent,"' §§ 509. 601. And see Assault and
Battery, 3 Cyc. 1069.
22. Alabama.— Land Mortg. Inv. Agency
Co. p. Preston. 119 Ala. 290, 24 So. 707.
California. — Hoskins v. Swain, 01 Cal.
338.
Iowa.— Rhomberg v. Avenarius, 135 Iowa
176, 112 N. W. 548.
Kansas.— Thomas v. Arthurs, 8 Kan. App.
126, 54 Pac. 694.
Missouri. — Donnell v. Lewis County Sav.
Bank, 80 Mo. 105 ; Pacific Express Co. v.
Carroll County Bank, 60 Mo. App. 275;
Hyre v. Kansas Citv Cent. Bank, 48 Mo.
App. 434.
New Hampshire.— Burnham v. Holt, 14
X. H. 367.
New Jerseir.— Chetwood v. Berrian, 39
N. J. Eq. 203.
New York.— Johnson r. Donnell, 90 N. Y.
1; Briggs v. Jones, 8 Misc. 261, 28 N. V.
Suppl. 709 [affirmed in 149 X. Y. 577, 43
X. E. 980]; Shotwell v. Few, 7 Johns.
302.
North Carolina.— Lamb v. Trogden, 22
X. C. 190.
South Carolina.— Reynolds r. Witte, 13
S. C. 5, 36 Am. Rep. 078; Miller v. Reigne,
2 Hill 592.
England.— Thompson v. Bell, 2 C. L. R
1213, 10 Exch. 10, 23 L. J. Exch. 321, 2
Wkly. Rep. 559; lie Mutual Aid Permanent
Ben." Bldg. Soc. 48 J. P. 54, 49 L. T. Rep.
N. S. 530; Duncan v. Surrey Canal Co., 3
Stark. 50, 3 E. C. L. 589.
Canada. — Gilpin v. Royal Canadian Bank,
26 U. C. Q. B. 445.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 593, 609. And see, generally,
TRoyER and Conversion.
23. Arkansas.— Morton p. Scull, 23 Ark.
289.
Illinois.— See Wachsmuth t'. Martini, 154
111. 515, 39 X. E. 129.
Indiana.—Du Souchet v. Dutcher, 113 Ind.
249, 15 X. E. 459: Beem v. Lockhart, 1 Ind.
App. 202, 27 X. E. 239.
Louisiana. — Lutz V. Forbes, 13 La. Ann.
009.
Maine.— Rhoda v. Annis, 75 Me. 17, 46
Am. Rep. 354.
Massachusetts.— Haskell v. Starbird, 152
Mass. 117, 25 X. E. 14, 23 Am. St. Rep. 809;
White P. Sawyer, 16 Gray 586.
Minnesota.— MeCord v. Western Union
Tel. Co., 39 Minn. 181, 39 X. W. 315, 12
Am. St. Rep. 636, 1 L. R. A. 143.
Missouri. — Phipps r. Mallory Commission
Co., 105 Mo. App. 67, 78 S. W. 1097.
Nexo York — Durst v. Burton, 47 N. Y.
167, 7 Am. Rep. 428 [affirming 2 Lans. 137] ;
Sharp v. Xew York, 40 Barb. 256, 25 How.
Pr. 389; Jeffrey 17. Bigelow, 13 Wend. 518,
28 Am. Dec. 476.
North Carolina. —Peebles v. Patapsco Guano
Co., 77 X. C. 233, 24 Am. Rep. 447.
Texas. — Western Cottage Piano, etc., Co.
v. Anderson, (Civ. App. 1907) 101 S. W.
1061.
Wisconsin.— Matteson v. Rice, 116 Wis.
328. 92 X. W. 1109.
United States. — Kell v. Trenchard, 142
Fed. 16. 73 C. C. A. 202 [modifying 127 Fed.
590] ; Palo Alto Bank r. Pacific Postal Tel.
Cable Co., 103 Fed. 841; Lynch r. Mercan-
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or trespass;21 and he is also liable for the negligence of his agent resulting in
injury to person or property.26
e. Torts Outside Course of Employment. A principal is not liable for the torts
which his agent commits when not acting in the course of the employment,"
tile Trust Co., 13 Fed. 486, 5 MeCrary 623.
But aee Dun v. Birmingham City Nat. Bank,
58 Fed. 174 [reversing 51 Fed. 160].
England.— Barwick v. English Joint Stock
Bank, L. R. 2 Exch. 259, 36 L. J. Exch. 147,
16 L. T. Rep. N. S. 461, 15 Wkly. Rep. 877;
Udell r. Atherton, 7 H. & N. 172, 7 Jur.
N. S. 777, 30 L. J. Exch. 337, 4 L. T. Rep.
N. S. 797.
See 40 Cent. Dig. tit. " Principal and
Agent," § 589 et seg. And see Fraud, 20
Cyc. 85 et seq.
In New Jersey and Pennsylvania the courts
seem to restrict the liability of the princi
pal in an action for deceit to cases in which
lie had actual knowledge of the agent's
fraud, or where he specially authorized or
participated in it. White v. New York, etc.,
R. Co., 08 N. ,T. L. 123, 52 Atl. 216; Decker
p. Fredericks, 47 N. J. L. 469. 1 Atl. 470
1holding that an innocent vendor is not
liable in an action for deceit brought for
the fraudulent representation of his
agent); Kennedv v. McKay, 43 N. J. L. 288,
39 Am. Rep. 581 ; Keefe ». Sholl, 181 Pa.
St. 90, 37 Atl. 116; Frever v. McCord. 165
Pa. St. 539, 30 Atl. 1024 (holding that an
action of deceit for fraud in the sale of
land to plaintiff by defendant's agent can
not lie maintained where the evidence fails
to show that the principal participated in
or knew or ought to have known of such
fraud ) .
24. Raisler v. Springer, 38 Ala. 703, 82
Am. Dec. 736; Williams v. Inman, 1 Ga.
App. 321, 57 S. E. 1009 (holding that where
an agent commits an active trespass on be
half of his principal, such principal is a
joint trespasser with the agent) ; Ogle v.
Hudson, 30 Ind. App. 539, 60 N. E- 702;
Freeman v. Rosher, 13 Q. B. 780, 13 Jur.
881, 18 L. J. Q. B. 340, CO E. C. L. 780.
And see, generally. Trespass.
25. Alabama. — Ewing v. Shaw, 83 Ala.
333. 3 So. 692.
California. —-Paige V. Roeding, 96 Cal. 388,
31 Pac. 264.
Illinois. — Schwartz v. OJilmore. 45 111. 455,
92 Am. Dec. 227 (holding that an architect
who is the superintendent of the owner for
the erection of a building, and who has con
trol of the work and knows the walls are
unsafe from want of bracing, cannot relieve
the owner from responsibility for an injury,
resulting thsrefrom, "by merely directing the
bracing to be done) ; Moir v. Hopkins, 16
111 313. 63 Am. Dec. 312.
Louisiana. — Tavlor v. Mexican Gulf R. Co.,
2 La. Ann. 654" (holding also that the
agent's assumption of the risk of safely
transporting a raft belonging to the princi
pal does not relieve the principal from lia
bility for the agent's negligence in trans
porting it) ; Weeks v. McMicken, 7 Mart.
54.
Missouri. — Orcutt v. Century Bldg. Co.,
201 Mo. 424, 99 S. W. 1062, 8 L. R, A.
N. S. 929.
Nebraska.— Bianki v. Greater American
Exposition, 3 Nebr. (Unoff.) 656, 92 N. W.
615.
Netc York.— Weyerhauser v. Dun, 100
N. Y. 150, 2 N. E. 274 (holding that where
a mercantile agency undertakes the collec
tion of a note, it becomes responsible for
the negligence of attorneys whom it em
ploys) ; Stroher r. Elting.*97 N. Y. 102, 49
Am. Rep. 515.
United States.— Nicoll v. American Ins.
Co., 18 Fed. Cas. No. 10.259, 3 Woodb. & M.
529.
England.—Hughes v. Percival, 8 App. Cas.
443, 47 J. P. 772, 52 L. J. Q. B. 719, 49
L. T. Rep. N. S. 189. 31 Wklv. Rep. 725:
Dalton v. Angus, 6 App. Cas. 740, 46 J. P.
132, 50 L. J. 0- B. 689, 44 L. T. Rep. N. S.
844, 30 Wklv. Rep. 191 ; Holliday v. National
Tel. Co., f 18991 2 Q. B. 392. 68 L. J. Q. B.
1016, 81 L. T. Rep. N. S. 252, 47 Wkly. Rep.
658; Penny v. Wumbledon Urban Dist.
Council, f 1899] 2 Q. B. 72, 63 J. P. 406.
69 L. J. Q. B. 704, 80 L. T. Rep. N. S. 615.
15 T. L. R. 348, 47 Wklv. Rep. 565; Lemaitre
v. Davis, 19 Ch. D. 281. 46 J. P. 324. 51
L. J. Ch. 173, 46 L. T. Rep. N. S. 407, 30
Wkly. Rep. 360; The Rhosina, 10 P. D. 131.
5 Aspin. 460, 54 L. J. P. & M. 72, 53 L. T.
Rep. N. S. 30, 33 Wkly. Rep. 794; Duke r.
Courage, 46 J. P. 453: In re Mitchell. 54
L. J. Ch. 342, 52 L. T. Rep. N. S. 178; Hill
v. Tottenham Urban Dist. Council, 79 L. T.
Rep. N. S. 495. 15 T. L. R. 3.
See 40 Cent. Dig. tit. " Principal and
Agent," § 002. And see, generally. Negli
gence, 29 Cyc. 477.
26. Alabama.— Singer Mfg. Co. v. Tavlor,
150 Ala. 574, 43 So. 210, 9 L. R. A. N. S.
929; Hardeman v. Williams. 150 Ala. 415.
43 So. 726, 10 L. R. A. N. S. 653.
Arkansas.— St. Louis, etc., R. Co. f.
Grant, 75 Ark. 579, 88 S. W. 580, 1133.
California. — Thiele v. Newman, 116 Cal.
571, 48 Pac. 713; Fogel v. Schmalz, 92 Cal.
412, 28 Pac. 444.
Connecticut.— iMaisenbacker v. Concordia
Soc. 71 Conn. 369, 42 Atl. 67, 71 Am. St.
Rep. 213.
Georgia.— Wikle v. Louisville, etc., R. Co.,
11G Ga. 309. 42 S. E. 525; Merchants' Nat.
Bank n. Guilmartin, 88 Ga. 797, 15 S. E.
831, 17 L. R. A. 322 (holding that Code.
S 2201, declaring that the principal shall
be bound for the care, diligence, and fidelity
of his agent, and section 2961, declaring
that every person shall be liable for torts
committed by his servant by his command
or in the prosecution and within the scope
of his business, do not render a bank liable
for the theft by its cashier of a deposit gra
tuitously received, the defalcation not being
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unless he subsequently ratifies them.37 Nor is a person liable for the torts of one
who does not bear to him the relation of agent,28 unless he has so acted in per
mitting the alleged agent to represent him that he is estopped to deny the agency."
d. Meaning of " Course of Employment." While the term " course of employ
ment" is impossible of precise definition, it may be said broadly that the act of
an agent is within the course of his employment when the agent in performing it
is endeavoring to promote his principal's business within the scope of the actual
or apparent authority conferred upon him for that purpose.30
in the line of his duty) ; Lewis v. Amorous,
3 Ga. App. 50, 59 S. E. 338.
lllvii is.— Hancock p. Singer Mfg. Co., 174
111. 503, 51 N. E. 820; Singer Mfg. Co. l\
Hancock, 74 111. App. 556; Callahan v. Hy-
land, 59 111. App. 347 ; Eraser v. Hollen-
berg, 30 111. App. 163; Goldstein v. Gold
stein, 11 111. App. 530.
Kansas.— Laird t. Farwell, 60 Kan. 512,
57 Pac. 98.
Kentucky. — Ferguson v. Terry, 1 B. Mon.
96 ; Ayer, etc.. Tie Co. v. Davenport, 82
S. W. 177, 26 Ky. L. Rep. 115.
Louisiana. — Richoux C. Mayer, 29 La.
Ann. 828; Henderson v. Weste'rn M. & F.
Ins. Co., 10 Rob. 164, 43 Am. Dec. 176.
Haine.— Stickney v. Munroe, 44 Me. 195.
Maryland. —Baltimore, etc.. Turnpike Road
v. Green, 86 Md. 161, 37 Atl. 642; Hardy v.
Chesapeake Bank, 51 Md. 562, 34 Am. Rep.
325.
Massachusetts.— Stimpson t'. Achorn, 158
Mass. 342, 33 N. E. 518; Com. v. Reading
Sav. Bank, 137 Mass. 431.
Minnesota.— Commonwealth Title Ins.,
etc., Co. v. Dakko, 89 Minn. 386, 94 V. W.
1088; Larson v. Fidelity Mut. Life Assoc.,
71 Minn. 101, 73 X. W. 711.
New Jersey.— Kennedy r. Parke, 17 N. J.
Eq. 415.
Xew York.— Mulligan v. New York, etc.,
R. Co., 129 N. Y. 506. 29 N. E. 952, 2« Am.
St. Rep. 539, 14 L. R. A. 791; Baird v. New
York. 96 N. Y. 567 ; Welsh v. German Ameri
can Bank. 73 N. Y. 424, 29 Am. Rep. 175;
Flinn r. World's Dispensary Medical Assoc.,
64 N. Y. App. Div. 490, 72 X. Y. Suppl.
243; Schmidt v. Garfield Nat. Bank, 64
Hun 298, 19 N. Y. Suppl. 252 [affirmed in
138 N. Y. 631, 33 N. E. 1084]; Fellows v.
V. S. Loaning Com're, 30 Barb. 655; Ryan
p. Hudson River R. Co., 33 N. Y. Super. Ct.
137: Kutner e. Fargo, 20 Misc. 207, 45
N. Y. Suppl 753 [affirmed In 34 N. Y. App.
Div. 317, 54 N. Y. Suppl. 332].
Ohio.— Kilfovl r. Hull, 4 Ohio Dec. (Re
print) 552, 2 Clev. L. Rep. 370.
Pennsylvania. — Comly r. Wanamaker, 14
Montg. Co. Rep. 30.
Tennessee. — Horrigan r. First Nat. Bank,
9 Haxt. 137.
Texas. — Donovan r. Texas, etc., R. Co., 64
Tex. 519: O'Neil f. Davis. 1 Tex. App. Civ.
Ca«. S 415.
Washington.— Hart r. Maney, 12 Wash.
266. 40 Pac. 987.
M'isronsin.— Hover V. Ludington, 100 Wis.
441. 76 N. W. 348.
United Ptntes — Presslov V. Mobile, etc.,
R. Co., 15 Fed. 199, 4 Woods 569; U. S. v.
Halberstadt, 26 Fed. Cas. No. 15,276, Gilp.
262.
England.— British Mut. Banking Co. v.
Charnwood Forest R. Co., 18 Q. B. D. 714,
52 J. P. 150, 50 L. J. Q. B. 449, 57 L. T.
Rep. N. S. 833. 35 Wkly. Rep. 590; Duncan
v. Luntlev, 2 Hall & T. 78, 47 Eng. Reprint
1604, H'.Iur. 318, 2 Macn. & G. 30, 48
Eng. Ch. 30, 42 Eng. Reprint 12.
Canada. — Emerson r. Niagara Nav. Co.,
2 Ont. 528.
See 40 Cent. Dig. tit. "Principal and
Agent," § 600 et seq.
27. See supra, I, F, 2, a, (in).
28. Illinois.—Compton v. Bunker Hill Bank,
96 111. 301, 36 Am. Rep. 147.
Indiana.— Ft. Wayne, etc., Turnpike Co. V.
Deam, 10 Ind. 563.
Louisiana. — Brooking v. Wade, 3 Mart.
N. S. 513.
Missouri. — Cupples v. Whelan, 61 Mo. 583.
Tennessee. — Collier v. Struby, (1897) 47
S. W. 90.
Vermont.—- Ross v. Fuller, 12 Vt. 265, 30
Am. Dec. 342.
United States.— See Exchange Nat. Bank
v. Little Rock Bank, 58 Fed. 140, 7 C. C. A.Ill, 22 L. R. A. 686.
England.— Flood V, Jackson, [1S95] 2 Q. B.
21, 59 J. P. 388, 64 L. J. Q. B. 665, 73 L. T.
Rep. N\ S. 161, 14 Reports 397, 43 Wkly.
Rep. 453 [affirming 72 L. T. Rep. N. S. 589].
29. See supra, III, E, 2, b.
Estoppel to deny agency in general see
supra, I, Ei 2. a, (II).
30. See cases cited infra, this note.
Torts held to be within course of employ
ment see Mitchell v. Finnell, 101 Cal. 614, 36
Pac. 123 (where agent to settle with debtor
threatened unlawful imprisonment) ; Dunn r.
Hartford, etc., Horse K. Co., 43 Conn. 434
(where agent received third person's property
from principal's debtor and sold it to pay
the debt) ; Field r. Kane, 99 111. App. 1
(where a floorwalker followed a customer
suspected of theft to the street and forcibly
compelled her to reenter store) ; Pennsylvania
Iron Works v. Voght Mach. Co.. 96' S. W.
551, 29 Ky. L. Rep. 861, 8 L. R. A. N. S.
1023 (where agent managing a business office
wrote a libelous letter concerning another's
credit in order to obtain a contract) ; Com
merce Bank c. Hoeber, 88 Mo. 37, 57 Am.
Rep. 359 (where agent to effect composition
with creditors gave a secret preference to a.
creditor) ; Dupre r. Cbilds, 52 N. Y. App.
Div. 306, 62 N. Y. Suppl. 179 [affirmed in
169 N. Y. 585 , 62 X. E. 1095] (where agent
managing a restaurant followed an alleged
diner to the street and caused his arrest) ;
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e. Effeet of Mallee of Agent. A principal is not liable for the wilful or malicious
torts committed by his agent while acting outside of the scope of his employment.31
Indeed it has been held that a principal is not liable for the malicious or wilful
Blumenthal v. Shaw, 77 Fed. 954, 23 C. C. A.
590 (where a factory superintendent re
claimed as a runaway apprentice one who
was not legally an apprentice) .
Torts held to be outside of course of em
ployment see Hardeman v. Williams, 150 Ala.
415, 43 So. 720, 10 L. R. A. N. S. 053 (where
agent assisting a constable in taking property
under writ of detinue for the principal as
saulted the debtor) ; Thiele v. Newman, 110
Cal. 571, 48 Pac. 713 (where agent ordered
to set fire to part of principal's land set fire
also to his own land, thereby damaging a
third person) ; Merchants' Nat. Rank r. Guil-
martin, 88 Ga. 797, 15 S. W. 831, 17 L. R. A.
322 (where cashier of a bank stole a deposit
gratuitously received) ; Callahan r. Hyland,
59 111.Apj). 347 (where agent in endeavoring
to collect a disputed account made a wilful
and malicious assault on a bystander) ; Gold
stein V. Goldstein, 11 111. App. 530 (where a
guardian put his ward's money into his prin
cipal's business and immediately withdrew it
again); Laird v. Farwell, 00 Kan. 512, 57
Pac. 98 (where agent to foreclose chattel
mortgage caused arrest of a person for per
jury in attachment affidavit covering goods in
the mortgage) : Baltimore, etc.. Turnpike
Road v. Green, 86 Md. 161, 37 Atl. 642
(where a toll-gate keeper caused an arrest on
a charge of defrauding the company of tolls) ;
Larson v. Fidelity Mut. L. Assoc., 71 Minn.
101, 73 N. W. 711 (where agent to solicit
life insurance maliciously caused the arrest
of a subagent for embezzlement) ; Welsh t'.
German American Bank, 73 N. Y. 424, 29 Am.
Rep. 175 (where a bookkeeper made fictitious
accounts, drew checks therefor for his own
benefit, and circulated them) ; Schmidt v.
Garfield Nat. Bank. 04 Hun (N. Y.) 298, 19
N. Y. Suppl. 252 [affirmed in 138 N. Y. 031,
33 N. E. 1084] (where agent authorized to
indorse the principal's commercial paper with
a stamp indorsed without stamp and de
posited to his own account) ; Kutner v. Fargo,
20 Misc. (N. Y.) 207. 45 N. Y. Suppl. 753
(where the clerk of a criminal prosecutor
maliciously testified in the prosecution);
Kilfoyl P. Hull, 4 Ohio Dec. (Reprint) 552,
2 Clev. L. Rep. 369 (where agent ordered to
paint a sign on another's house after obtain
ing proper authority painted it without ob
taining proper authority) ; Ralph l\ Fon
Dersmith, 3 Pa. Super. Ct. 618, 40 Wkly.
Notes Cas. 116 (where purchasing agent made
false representations as to the financial stand
ing of bis employer) ; Comly v. Wanamaker,
14 Montg. Co. Rep. (Pa.) 30 (where a farm
foreman procured the arrest for larceny of
one removing property from the farm) ; Hor-
rigan v. First Nat. Bank, 9 Baxt. (Tenn.)
137 (where a bank clerk made false repre
sentations as to a firm's financial standing) :
Emerson v. Niagara Nav. Co., 2 Ont. 528
(where the purser of a steamer assaulted a
passenger in attempting to seize his baggage
for alleged non-payment of fare).
Torts by real estate agent held to be within
course of employment see Ogle t. Hudson. 30
Ind. App. 539, 60 N. E. 702, where agent to
manage farm discharged surface water onto
adjoining land. Torts by real estate agent
held to be outside course of employment see
Ayer, etc., Tie Co. v. Davenport, 82 S. \V.
177, 20 Ky. L. Rep. 115 (where agent to sell
land went thereon subsequent to selling and
appropriated timber growing thereon) ; Hover
V. Ludington, 100 VVis. 441, 70 N. W. 348
(where agent to sell land induced, by false
representation, the purchase of stock in a cor
poration organized to buy the land) ; Pressly
f. Mobile, etc., R. Co., 15 Fed. 199. 4 Woods
569 (where agent to manage real estat*
caused the arrest of a person on a charge of
larceny of timber therefrom).
Torts by sales agent held to be within
course of employment see Ewing r. Shaw, 83
Ala. 333, 3 So. 092 (where traveling agent
hired horse which he negligently killed);
Huntley v. Mathias. 90 N. C. 101, 47 Am.
Rep. 516 (where traveling salesman injured
a hired horse by over-driving). Torts by
sales agent held to be outside course of em
ployment see Singer Mfg. Co. c. Taylor, 150
Ala. 574. 43 So. 210, 9 L. R. A. N. S. 929
(where sewing machine agent slandered a
customer) ; Singer Mfg. Co. r. Hancock. "4
111. App. 556 (where sewing machine agent
caused arrest of a person who maliciously in
jured a machine) ; Baird p. New York. 96
N. Y. 507 (where agent to sell to a city
offered bribes to city officials) ; Adams r.
Cole, 1 Daly (N. Y.) 147 (where agent em
ployed to sell made false bills and obtained
payment thereof by fraud).
Torts by ticket agent held to be within
course of employment see St. Louis, etc.. R.
Co. v. Ryan, 56 Ark. 245, 19 S. W. 839 ( where
ticket agent made a penal overcharge) :
Southern R. Co. r. Chambers, 126 Ga. 404. 55
S. E. 37, 7 L. R. A. N. S. 926 (where station
agent wilfully refused to deliver goods to
drayman) ; Palmeri v. Manhattan R. Co.. 133
N. Y. 261, 30 N. E. 1001, 28 Am. St. Rep.
032, 10 L. R. A. 136 (where ticket agent
detained and insulted a passenger for giving
an alleged bad coin for a ticket). Torts by
ticket agent held to be outside course of em
ployment see Wikle V. Louisville, etc., R. Co.,
116 Ga. 309, 42 S. E. 525 (where ticket agent
caused arrest of loiterer whom he suspected
of pilfering the cash drawer) ; Mulligan r.
New York, etc., R. Co., 129 N. Y. 5<X>. 29
N. E. 952, 26 Am. St. Rep. 539, 14 L. R. A.
791 (where ticket agent acting under a notice
issued by police officials caused arrest of a
person offering an alleged counterfeit bill in
payment for ticket) ; Donovan r. Texa^. etc..
R. Co., 64 Tex. 519 (where freight agent used
actionable language in giving reasons for the
regulations of the carrier by whom be was
employed). See. generally, Carriers, 6 Ore.
352.
31. See supra. III, E, 2, c.
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torts of his agent, even though committed in the course of his employment. ra
The weight of recent authority, however, disregards the intent of the agent in
committing the tort, and holds that the principal is as liable for torts prompted
by malice as for other torts, if they are committed in the course of the agent's
employment.33
f. Torts by Agent For Both Parties. Neither party is liable to the other for
the tortious acts of an agent acting for both parties with their consent.34
g. Torts of Subagent. The liability of the principal for the torts of a subagent
depends upon the question whether the primary agent was authorized expressly
or impliedly to appoint the subagent.35 If the primary agent was authorized to
appoint a subagent the principal is liable for the torts of the latter in like manner
as for the torts of an agent appointed directly by the principal ; 30 but he is not as
a rule liable for the torts of a subagent appointed without authority
3. For Declarations, Statements, and Admissions of Agent. The declarations,
statements, and admissions of an agent made while acting in the course of his
employment and within the scope of his authority are binding on the principal.38
4. Noiice to Agent as Affecting Principal — a. General Rule. The duty of
an agent to inform his principal of all material facts 38 is a duty which the law
conclusively presumes that the agent has performed, and a principal is therefore
affected with knowledge of all material facts of which the agent receives notice or
acquires knowledge while acting in the course of his employment and within the
scope of his authority, although the agent docs not in fact inform his principal
thereof.40 Conversely a principal is not affected with knowledge which the agent
32. De Camp v. Mississippi, etc., R. Co., 12
Iowa 348; Puryear p. Thompson, 5 Humplir.
(Tenn.) 397; McManus v. Crickett, 1 East
106, 5 Rev. Rep. 518. See Blumentlial r.
Cincinnati Chamber of Commerce, 8 Ohio Dec.
(Reprint) 410, 7 Cine. L. Bui. 327.
33. Arkansas.—Duggins v. Watson, 15 Ark.
118, 60 Am. Dec. 500.
Indiana.— Evansville, etc., R. Co. v. Mc-
Kee, 99 Ind. 519, 50 Am. Rep. 102; Grand
Rapids, etc., R. Co. v. King, (App. 1908)
83 X. E. 778.
Kansas.— Hynes v. Jungren. 8 Kan. 391.
Kentucky-— Slierley v. Billings, 8 Bush
147. 8 Am. Rep. 451.
Ohio.— Blumentlial c. Cincinnati Chamber
of Commerce, 8 Ohio Doc. (Reprint) 410, 7
Cine. L. Bui. 327, holding the principal liable
for a malicious injury committed by his
agent, if the business in which the agent is
engaged requires the exercise of good faith
and sound discretion.
Wisconsin.— Milwaukee, ets., R. Co. v. Fin
ney 10 Wis. 388.
See 40 Cent. Dig. tit. " Principal and
Agent." jj 599.
34. Brown r. St. John Trust Co., 71 Kan.
134. 80 Pac. 37; Western R. t o. r. Roberts,
4 Pliila. (Pa.) 110; Willson r. Huron. 10
U. O. C. P. 498; Gore Bank v. Middlesex
Cotintv, 16 U. C. Q. B. 595. See, however,
Paige "r. Roeding. 90 Cal. 388, 31 Pac. 264,
holding that the fact that a packing com
pany designates, in a contract with certain
persons to manufacture and ship to them cer
tain goods, the particular person whom it
intends putting in charge of its business as
superintendent does not relieve it from lia
bility for the neglect or incompetency of such
person on the theory that he has thus become
the agent of both parties.
3^. Delegation of authority see supra,II, D.
Power to appoint subagent see supra, II,
A, 6, d, (III), (E); II, A, 6, h, (v).
36. State Bank r. Western Union Tel. Co.,
52 Cal. 280; Louisville, etc., R. Co. v. Blair,
4 Baxt. (Tenn. ) 407 ; Stone v. Cartwright, 6
T. R. 411, 3 Rev. Rep. 220.
37. Lindsay v. Singer Mfg. Co., 4 Mo. App.
571. But see State Bank r. Western Union
Tel. Co., 52 Cal. 2S0, holding the principal
liable on the ground of public policy for the
fraud and negligence of a subagent who was
appointed by the primary agent without au
thority, and who was at the time of the
commission of the tort transacting the prin
cipal's business.
38. See Evidence, 16 Cyc. 1003 et seq.
39. See supra. III. A, 1, 1.
M.Alabama. — McCleskey 0. Howell Cot
ton Co., 147 Ala. 573, 42 So. 67 ; Kellv v.
Burke. 132 Ala. 235, 31 So. 512; Harris v.
American Bldg., etc., Assoc., 122 Ala. 545, 25
So. 200; Farmer v. American Mortg. Co.. 116
Ala. 410. 22 ^o. 426; Smith r. Southern Ex
press Co., 104 Ala. 387. 16 So. 62; Sheffield
Land, etc., Co. v. Xeill, 87 Ala. 158. 6 So. 1 ;
Stewart V. Sonneborn, 49 Ala. 178: Smyth r.
Oliver, 81 Ala. 39; Wiley v. Knight, 27 Ala.
336. Sec Russell v. Peavy, 131 Ala. 563, 32
So. -192.
Arkansas.— Whitehead v. Wells, 29 Ark.
99; Miller r. Fralev. 21 Ark. 22.
California. — Gallagher v. Equitable Gas
Light Co.. 141 Cal. 699, 75 Pae. 329; Chap
man v. Hughes. 134 Cal. 641. 58 Pac. 298, 60
Pac. 974; Bierce r. Red Bluff Hotel Co., 31
Cal. 160 (holding that where others than the
principal and agent are concerned, the pre
sumption that the agent has discharged his
dutv to his principal in communicating facts
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acquires while not acting in the course of his employment, or which relates to
of which he has notice is as conclusive as the
presumption that the principal remembers
the facts brought home to him personally);
Hunter v. Watson, 12 Cal. 363, 73 Am. Dec.
543; Stanley v. Green, 12 Cal. 148; Pacific
Lumber Co. v. Wilson, 6 Cal. App. 561, 92
Pac. 654.
Colorado.— Little Pittsburgh Consol. Min.
Co. v. Little Chief Consol. Min. Co., l l Colo.
223, 17 Pac. 760, 7 Am. St. Rep. 226; Schol
lay r. Moffitt-West Drug Co., 17 Colo. App.
126, 67 Pac. 182.
Connecticut.— Indiana Bicycle Co. v. Tut
tle, 74 Conn. 489, 51 Atl. 538; Smith v.
Norwich Water Com’rs, 38 Conn. 208; Wat
son v. Wells, 5 Conn. 468.
District of Columbia.- Johnson v. Tribby,
27 App. Cas. 281.
Georgia.- Peºple's Sav. Bank v. Smith, 114
Ga. 185, 39 S. E. 920; Strickland r. Vance,
99 Ga. 531, 27 S. E. 152, 59 Am. St. Rep.
241; North America Guarantee Co. v. East
Rome Town Co., 96 Ga. 511, 23 S. E. 503, 51
Am. St. Rep. 150; Lewis r. Equitable Mortg.
Co., 94 Ga. 572, 21 S. E. 224; Thompson v.
Overstreet, 80 Ga. 767, 6 S. E. 690; Brough
ton v. Foster, 69 Ga. 712; Prater v. Cox, 64
Ga. 706; Saulsbury v. Wimberly, 60 Ga. 78;
Bryant v. Booze, 55 Ga. 438 (holding that
notice to an agent will be notice to the prin
cipal even where the latter comes forward be:
fore the agent has concluded the negotiations
and completes the transaction in person, the
agent not participating in the final stages of
the transaction); Scofield Rolling Mill Co. v.
State, 54 Ga. 635; Whitten v. Jenkins, 34 Ga.
297; Mounce v. Byars, 11 Ga. 180.
Illinois.- Hayes v. Wagner, 220 Ill., 256,
77 N. E. 211; Bouton v. Cameron, 205 Ill. 50,
68 N. E. 800; Roderick v. McMeekin, 204 Ill.
625, 68 N. E. 473; Fischer v. Tuohy, 186 Ill.
143, 57 N. E. 801; Mullanphy Sav. Bank r.
Schott, 135 Ill. 655, 26 N. E. 640, 25 Am. St.
Rep. 401; Booth r. Smith, 117 Ill. 370, 7 N. E.
610; Ventres v. Cobb, 105 Ill. 33; Quincy
Coal Co. v. Hood, 77 Ill. 68; Sterling Bridge
Co. v. Baker, 75 Ill. 139; Worden c. William,
24 Ill. 67; Page v. Brant, 18 Ill. 37; Mc:
Chesney v Davis, 86 Ill. App. 380; Sheppard
r. Wood, 78 Ill. App. 428; Germania L. Ins.
Co. v. Koehler, 63 Ill. App. 188; Ryan v.
Potwin, 62 Ill. App. 134.
-
Indiana.- Field v. Campbell, 164 Ind. 389,
72 N. E. 260, 108 Am. St. Rep. 301; Marion
Mfg. Co. r. Harding, 155 Ind. 648, 58 N. E.
194; Vawter v. Bacon, 89 Ind. 565; Brannon
v. May, 42 Ind. 92; Pittsburgh, etc., R. Co. v.
Ruby, 38 Ind. 294, 10 Am. Rep. 111; Blair v.
Whittaker, 31 Ind. App. 664, 69 N. E.
182.
Indian Territory.—Noyes v. Tootle, 2 In
dian Terr. 144, 48 S. W. 1031.
Iowa.-Merrit r. Huber, (1908) 114 N. W.
627; Ware r. Heiss, 133 Iowa 285, 110 N. W.
594; Condon r. Barnum. (1906) 106 N. W.
514 : Campbell r. Park, 128 Iowa 181, 101
N. W. 861; Manson r. Simplot. I 19 Iowa 94,
93 N. W. 75; McClelland v. Saul, 113 Iowa
208, 84 N. W. 1034: Young r. Iowa Toilers
Protective Assoc., 106 Iowa 447, 76 N. W.
822; Deering v. Grundy County Nat. Bank,
81 Iowa 222, 46 N. W. 1117; Baldwin v. St.
Louis, etc., R. Co., 75 Iowa 297, 39 N. W. 507,
9 Am. St. Rep. 479; Gardner v. Early, 72
Iowa 518, 34 N. W. 311; Thompson v. Mer
rill, 58 Iowa 419, 10 N. W. 796; Crumb r.
Davis, 54 Iowa 25, 6 N. W. 53; Smith r. T.
Dunton, 42 Iowa 48; Slater v. Irwin, 38 Iowa
261'; Thornburgh v. Madren, 33 Iowa 380;
Jones v. Bamford, 21 Iowa 217 ; Keenan v.
Missouri State Mut. Ins. Co., 12 Iowa 126
(holding that a principal will be charged with
notice of facts known to one whom he has
held out to third persons as a general agent,
and which it would have been his duty as
such general agent to communicate, although
in fact such agency was only a special one);
Warburton v. Lauman, 2 Greene 420.
Kansas.-Memphis, etc., R. Co. r. Koch, 28
Kan. 565; Roach r. Karr, 18 Kan. 529, 26
Am. Rep. 788; Hawley v. Smeiding, 3 Kan.
App. 159, 42 Pac. 841.
Rentucky.— Day v. Exchange Bank, 117
Ky. 357, 78 S. W. 132, 25 Ky. L. Rep. 1449;
Com. v. Roark, 116 Ky. 396, 76 S. W. 140, 25
Ky. L. Rep. 603; America Bank v. McNeil,
10 Bush 54; Bright v. Wagle, 3 Dana 252;
Miller v. Jones, 107 S. W. 783, 32 Ky. L.
Rep. 1078; Connolly c. Beckett, 105 S. W.
446, 32 Ky. L. Rep. 356; Holzhauer r. Sheeny,
104 S. W. 1034, 31 Ky. L. Rep. 1238; Mutual
L. Ins. Co. v. Chosen Friends Lodge No. 2
I. O. O. F., 93 S. W. 1044, 29 Ky. L. Rep.
394; Helfrech Lumber, etc., Co. r. Honaker,
76 S. W. 342, 25 Ky. L. Rep. 717; Bramblett
r. Henderson, 41 S. W. 575, 19 Ky. L. Rep.
(392.
Louisiana.- Bloom p. Beebe, 15 La. Ann.
65; Cummings v. Harsabrauch, 14 La. Ann.
711; Kemp v. Rowly, 2 La. Ann. 316; Pont
chartrain R. Co. v. Heirne, 2 La. Ann. 129;
Fetter v. Field, 1 La. Ann. 80; Wolf v. Rogers,
6 Rob. 97; Lafarge v. Ripley, 4 Mart. N. S.
303.
Maryland.—Schwind v. Boyce, 94 Md., 510,
51 Atl. 45; Boyd v. Chesapeake, etc., Canal
Co., 17 Md. 195, 79 Am. Dec. 646.
Massachusetts.-Jaquith v. Davenport, 191
Mass. 415, 78 N. E. 93: Clement v. Western
Union Tel. Co., 137 Mass. 463; National Se
curity Bank v. Cushman, 121 Mass. 490; Suit
v. Woodhall, 113 Mass. 301.
Michigan.- Davis r. Kneale, 97 Mich. 72,
56 N. W. 220; Macomb v. Wilkinson, 83 Mich.
486, 47 N. W. 336; Johnston Harvester Co. v.
Miller, 72 Mich. 265, 40 N. W. 429, 16 Am.
St. Rep. 536; Morgan v. Michigan Air-Line R.
Co., 57 Mich. 430, 25 N. W. 161, 26 N. W.
SG5; Taylor r. Young, 56 Mich. 285, 22 N. W.
799: Advertiser, etc., Co. v. Detroit, 43 Mich.
116, 5 N. W. 72; Henkel v. Welsh, 41 Mich.
664, 3 N. W. 171; Campau v. Konan, 39 Mich.
362; Hoyt v. Jeffers, 30 Mich. 181; Peoria
Mar., etc., Ins. Co. v. Hall, 12 Mich. 202;
Emerson v. Atwater, 7 Mich. 12.
Minnesota.--Jefferson v. Leithauser, 60
Minn. 251, 62 N. W. 277.
Mississippi.-Illinois. Cent. R. Co. t.
Bryant, 70 Miss. 665, 12 So. 592; Allen v.
Poole, 54 Miss. 323; Ross t. Houston, 25
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matters not within the scope of his authority, unless the agent actually com-
Miss. 591, 59 Am. Dec. 231; Doe v. Ingersoll,
11 Sm. & M. 249, 49 Am. Dee. 57.
Missouri.— Hickman c. Green, 123 Mo. 165,
22 S. W. 455, 29 L. R. A. 38; Hedrick V.
Beelcr, 110 Mo. 91, 19 8. W. 492; Bcrgeman
r. Indianapolis, etc., R. Co., 104 Mo. 77, 16
S. W. 992; Meier v. Blume, 80 Mo. 179;
Columbus City Bank r. Phillips, 22 Mo. 85.
04 Am. Dec. 254; Atterbury v. Hopkins, 122
Mo. App. 172, 99 S. VV. 11 ; Babbitt r. Kelley,
96 Mo. App. 529, 70 S. W. 384; O'Neill v.
Blase, 94 Mo. App. 648. 68 S. W. 764; Mayer
Old, 57 Mo. App. 639.
Montana.— Coombs v. Barker, 31 Mont.
526, 79 Pac. 1.
Nebraska.— Pringle o Modern Woodmen of
America, 76 Nebr. 384, 107 N. W, 756, 113
N. W. 231 ; Modern Woodmen of America v.
Colman. 68 Nebr. 660, 94 N. W. 814, 96 N. W.
154; Farmers, etc., Ins. Co. v. Wiard, 59
Nebr. 451, 81 N. W. 312; American Bldg.,
etc., Assoc. v. Rainbolt, 48 Nebr. 434, 67
N. W. 493; Merriam v. Calhoun, 15 Nebr.
569, 19 N. W. 70S; Kellogg v. Lavender, 9
Nebr. 418, 2 N. W. 748; Cheney v. Eberhardt,
8 Nebr. 423, 1 N. W. 197.
A'etc Hampshire.— Patten v. Merchants',
etc., Ins. Co., 40 N. H. 375; Hovey v. Blanch-
ard, 13 N. H. 145.
New York.— Sternaman r. Metropolitan L.
Ins. Co., 170 N. Y. 13, 02 N. E. 763, 88 Am.
St. Rep. 625, 57 L. R. A. 318; Bennett t\
Buchan, 76 N. Y. 386; Ingalls 17.Morgan, 10
N. Y. 178; Weisser t7. Denison, 10 N. Y. 68,
61 Am. Dec. 731 ; Consolidated Fruit Jar Co.
v. Wisner, 103 N. Y. App. Div. 453, 93 N. Y.
Suppl. 128; People v. Woodruff, 75 N. Y. App.
Div. 90, 77 N. Y. Suppl. 722; Stephens v.
Humphryes, 73 Hun 190, 25 N. Y. Suppl. 946
[affirmed in 141 N. Y. 586, 36 N. E. 739] ;
Hier t>.Odell, 18 Hun 314; Black v. Camden,
etc., Transp. Co., 45 Barb. 40; Sutton 17.
Dillaye, 3 Barb. 529; Constant t'. Rochester
University, 60 N. Y. Super. Ct. 181, 17 N. Y.
Suppl. 303 ; Constant v. American Baptist
Home Mission Soc, 53 N. Y. Super. Ct. 170;
Kendall p. Niebuhr, 45 N. Y. Super. Ct. 542,
58 How. Pr. 156 [affirmed in 46 N. Y. Super.
Ct. 544 {affirmed in 87 N. Y. 1)] ; Leszynsky
v. Ross, 35 Misc. 652, 72 N. Y. Suppl. 352;
Mull v. Ingalls, 30 Misc. 80, 62 N. Y. Suppl.
830 [affirm-ed in 71 N. Y. Suppl. 1142];
Canada v. Casov, 14 Misc. 322, 35 N. Y.
Suppl. 1054; Peters v. Stuart, 2 Misc. 357,21
N. Y. Suppl. 993 ; Jackson v. Sharp, 9 Johns.
103, 6 Am. Dec. 267; Griffith 17.Griffith, 9
Paige 315.
North Carolina. — Neal V. Pender-Hvman
Hardware Co., 122 N. C. 104, 29 S. E. 9*6, 65
Am. St. Rep. 697; Cowan 17.Withrow, 111
N. C. 306, 16 S. E. 397; Follette v. Mutual
Aec. Assoc., 110 N. C. 377, 14 S. E. 923;
28 Am. St. Rep. 693, 15 L. R. A. 668; Farmer
v. Willard, 71 N. C. 284; Merril v. Sloan, 5
X. C. 121.
Ohio.— Cincinnati, etc., R. Co. v. Kassen,
40 Ohio St. 230, 31 N. E. 282, 16 L. R. A.
674 ; Conant v. Reed, 1 Ohio St. 298 ; Worth-
ingtcn v. Cleveland City R. Co., 29 Ohio Cir.
Ct. 321 [affirmed in 75 Ohio St. 626, 80 N. E.
1135]; Mehner 17. Schmidlapp, 9 Ohio Dec.
(Reprint) 87, 10 Cine. L. Bui. 390; Stone t,\
Davenport, 7 Ohio Dec. (Reprint) 83, 1
Cine. L. Bui. 102; West t'. Gibson, 0 Ohio
Dec. (Reprint) 1034, 9 Am. L. Rec. 689.
Pennsylvania. — Ward's Appeal, 172 Pa. St.
185, 33 Atl. 552; Reed's Appeal, 34 Pa. St.
207; Grove v. Donaldson, 15 Pa. St. 128;
Nutting 17. Lvnn, 18 Pa. Super. Ct. 59;
Moulton v. O'Bryan, 17 Pa. Super. Ct. 1593;
George Peabody Bldg. Assoc. t7.Houseman, 34
Leg. Int. 5.
South Carolina. —Gibbs Maeh. Co. v. Roper,
77 S. C. 39, 57 S. E. 667; Blowers t>.South
ern R. Co., 74 S. C. 221, 54 S. E. 368; Spark-
man v. Supreme Council American L. H., 57
S. C. 16, 35 S. E. 391 ; Salinas 17.Turner, 33
S. C. 231, 11 S. E. 702; Pritchett 17.Sessions,
10 Rich, 293.
South Dakota.— Black Hills Nat. Bank r.
Kellogg, 4 S. D. 312, 56 N. W. 1071.
Tennessee. — Mvers 17. Ross, 3 Head 59;
Woodfolk i'. Blount, 3 Hayw. 147, 9 Am.
Dec. 736; Kuhlman 17.E. J. Hart Co., (Ch.
App. 1900) 59 S. W. 455; Renner v. Mar
shall, (Ch. App. 1900 ) 58 S. W. 863.
Texas. — Morrison V. Insurance Co. of
North America, 69 Tex. 353, 6 S. W. 605,
5 Am. St. Rep. 63; Aultman, etc., Co. 17.
Hefner, 67 Tex. 54, 2 S. W. 861; Missouri,
etc., R. Co. v. Ranev, 44 Tex. Civ. App. 517,
99 S. W. 589; Flvnt v. Taylor, (Civ. App.
1905) 91 S. W. 864; Morrill 1>.Bosley, 40
Tex. Civ. App. 7, 88 S. W. 519; June V.
Doke, 35 Tex. Civ. App.. 240, 80 S. W. 402;
Bexar Bldg., etc., Assoc. 17. Lockwood, (Civ.
App. 1899) 54 S. W. 253; Ferguson 17.Mc-
Crarv, 20 Tex. Civ. App. 529, 50 S. W. 472;
Pugh'e v. Coleman, (Civ. App. 1898) 44 S. W.
576; Wright v. U. S. Mortgage Co., (Civ.
App. 1897) 42 S. W. 1026; Rand 17.Davis,
(Civ. App. 1894) 27 S. W. 939; Smith v.
Adams, 4 Tex. Civ. App. 5, S3 S. W. 49.
Vermont.— Drake (7. Barker, 54 Vt. 372;
Hill v. North, 34 Vt. 604; Smith V. South
Royalton Bank, 32 Vt. 341, 76 Am. Dec. 179.
Virginia. — Mack Mfg. Co. r. Smoot, 102
Va. 724, 47 S. E. 859; Schreckhise 17.Wise
man, 102 Va. 9, 45 S. E. 745. But see
Easley V, Barksdale, 75 Va. 274, holding
that "under Code (1873), c. 182, 5 5, re
quiring " actual notice
" to a purchaser in
order to charge him with, knowledge, of cer
tain facts, notice to the purchaser's agent
is not sufficient.
Washington.— Allen 17. Treat, 48 Wash.
552, 94 Pac. 102; Haynee V. Gay, 37 Wash.
230, 79 Pac. 794; Lvnch 17.Kineth, 36 Wash.
368, 78 Pac. 923, *104 Am. St. Rep. 958;
Curtis v. Janzen, 7 Wash. 58, 34 Pac. 131.
West Virginia.— Hart 17.Sandy, 39 W. Va.
644, 20 S. E. 665.
Wisconsin.— Weeks t\ Robert A. Johnson
Co., 116 Wis. 105, 92 N. W. 794; Andrews
V. Robertson, 111 Wis. 334, 87 N. W. 190,
87 Am. St. Rep. 870, 54 L. R. A. 673; Knott
17. Tidyman, 86 Wis. 164, 56 N. W. 632;
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municates his information to the principal.41 Furthermore the relation of prin-
Pringle ('. Dunn, 37 Wis. 449, 19 Am. Rep.
772; Owens V. Roberta. 36 Wis. 258.
United States. — Armstrong v. Ashlev, 204
U. S. 272, 27 S. Ot. 270, 51 L. ed* 482;
Astor v. Wells, 4 Wheat. 466, 4 L. ed. 616;
The Hiram, 1 Wheat. 440, 4 L. ed. 131;
Citizens' Trust, etc., Co. P. Zane, 113 Fed.
596 [affirmed in 117 Fed. 814, 55 C. C. A.
38] ; La Dow v. North American Trust Co.,
113 Fed. 13; Hoffmann !'. Maraud, 93 Fed.
171, 35 C. C. A. 256; Chicago, etc., R. Co. v.
Belliwith, 83 Fed. 437, 28 C. C. A. 358;
Blaine First Nat. Bank v. Blake, 60 Fed.
78 ; Dickerson v. Matheson, 50 Fed. 73 [af
firmed in 57 Fed. 524, 6 C. C. A. 466];
New England Mortg. Security Co. v. Gay,
33 Fed. 636; Lakin v. Sierra Buttes Gold
Min. Co., 25 Fed. 337. 11 Sawy. 231; Carter
V. Ottawa, 24 Fed. 540; Sias r. Roger Wil
liams Ins. Co., 8 Fed. 183; U. S. V. Arkansas
Bank. 24 Fed. Cas. No. 14,515, Hempst. 460;
Varnum r. Milford, 28 Fed. Cas. No. 16,891,
4 McLean 93.
England.— Bawden r. London, etc., Assur.
Co., [1892] 2 Q. B. 534, 57 J. P. 116,
61 L. J. Q. B. 792; Blackburn v. Haslam, 21
Q. B. D. 144, 6 Aspin. 320, 57 L. J. Q. B.
479, 59 L. T. Rep. N. S. 407, 36 Wkly. Rep.
855; Le Neve l'. Le Neve, Ambl. 436, 27
Eng. Reprint 291 ; Downes v. Power, 2 Ball
& B. 491; Coote V. Mammon, 5 Bro. P. C.
355, 2 Eng. Reprint 727; Merrv V. Abney, 1
Ch. Cas. 38, 22 Eng. Reprint" 682; Butler
r. Portarlington, 1 C. & L. 1, 1 Dr. & War.
20, 4 Ir. Eq. 1; Nixon r. Hamilton, 2 Dr. &
Wal. 304, 1 Ir. Ch. 40; Sheldon v. Cox, 2
Eden 224, 28 Eng. Reprint 884; Lanehan v.
M'Cabe, 2 Ir. Eq. 342; Dryden v. Frost. 1
Jur. 330; Jennings v. Moore, 2 Vern. Ch.
609. 23 Eng. Reprint 998; Ashley v. Baillic,
2 Ves. 368, 28 Eng. Reprint 236; Maddox
V. Maddox, 1 Ves. 01, 27 Eng. Reprint 892.
Canada. — Richards ('. Nova Scotia Bank,
26 Can. Sup. Ct. 381 ; Graham r. British
Canadian Loan, etc., Co., 12 Manitoba 244.
See 40 Cent. Dig. tit. " Principal and
Agent." 8§ 670-679.
In New Jersey a broader rule seems to be
followed, and it has been held in that state
that the knowledge of the agent is chargeable
upon the principal whenever the principal
if acting for himself, or if a corporation
when acting through some agent, would have
acquired the knowledge or have been put
upon such inquiry as was equivalent to
notice. Vulcan Detinning Co. r. American
Can Co.. (1907) 67 Atl. 339, 12 L. R. A.
N. S. 102; Boice v. Conover, (1906) 65 Atl.
191 ; Soov t\ State. 41 N. J. L. 394. See
Law v. Stokes. 32 N. J. L. 249. 90 Am. Dec.
655: Camden Safe Deposit, etc.. Co. r. Lad,
67 N. J. Eq. 489. 58 Atl. 607; Trenton Bank
ing Co. V. Woodruff. 2 N. ,T. Eq. 117. But
see Willard r. Denise. 50 N. J. Eq. 48, 26
Atl. 29, 35 Am. St. Rep. 788, holding that
the knowledge must be of facts pertinent to
the subject of the agent's employment, the
rule stated in the text.
A legal imputation of actual notice cannot
be based upon this rule. Reisan r. Mott. 42
Minn. 49, 43 N. W. 691, 18 Am. St. Rep.
489.
Effect of constructive notice to agent.— It
has been held that constructive notice to an
agent cannot operate as constructive notice
to the principal, and that the notice to an
agent to be notice to his principal must be
actual notice. Wheatland r. Prvor, 133
N. Y. 97, 30 N. E. 652. But see Furry r.
Ferguson, 105 Iowa 231, 74 N. W. 903;
Vulcan Detinning Co. v. American Can Co.,
(N. J. 1907) 67 Atl. 339, 12 L. R. A. N. S.
102; Neal v. Pender-Hyman Hardware Co..
122 N. C. 104, 29 S. E. 96, 65 Am. St. Rep.
697; Ferguson r. McCrary, 20 Tex. Civ. App.
529, 50 S. W. 472, holding that a principal
is chargeable with notice of all facts which
would be disclosed by an inquiry following
the discovery of other facts by the agent
while acting within the scope of his em
ployment.
Notice to joint agent. — Notice to one of
two or more joint agents in the course of his
employment and within the scope of his au
thority is notice to the principal (Witten-
broek v. Parker. 102 Cal. 93, 36 Pac. 374.
41 Am. St. Rep. 172, 24 L. R. A. 197:
National Security Bank r. Cushman, 121
Mass. 490; tT. S. Bank v. Davis. 2 Hill
(N. Y.) 451) ; but notice to one agent in a
transaction which he does not conduct to a
termination, and which is completed by
another agent, does not affect the principal
(Irvine r. Grady, 85 Tex. 120. 19 S. W.
1028; Blackburn r. Vigors, 12 App. Cas.
531. 6 Aspin. 216, 57 L. J. Q. B. 114, 57
L. T. Rep. N. S. 730, 36 Wkly. Rep. 449).
And see Allen r. Rostain, 11 Serg. & R.
(Pa.) 362, holding that one agent's knowl
edge does? not bind another agent at a dis
tance, although both acted for the sanie
firm.
Notice to agent of dishonor of commercial
paper see Commercial Paper, 7 Cyc. 1077.
Notice to particular agents see Attorxet
and Client, 4 Cyc. 933; Banks and Bank
ing, 5 Cyc. 46 et seq.; Corporations. 10
Cyc. 1054; Factors and Brokers, 19 Cyc.
301 ; Partnership, 30 Cyc. 530.
41. Alabama.— Frenkel v. Hudson. 82 Ala.
158, 2 So. 758. 60 Am. Rep. 730; Hinton r.
Citizens' Mut. Ins. Co., 63 Ala. 4SS :
Graham v. Tankersley, 15 Ala. 03-1: ' •rant
v. Cole. 8 Ala. 519; Magee r. Billingsl*»v. 3
Ala. 679.
California. — Renton t". Monnier. 77 Cal.
449, 19 Pac. 820.
Connecticut.— Hill v. Hays. 38 Coim. 532
Georgia. — Camp v. Southern Banking,
etc., Co., 97 Ga. 582. 25 S. E. 362: Lewi* r.
Equitable Mortg. Co., 94 Ga. 572. 21 S. E-
224; Freeman v. Mutual Bldg.. etc.. Assoc.
90 Ga. 190. 15 S. E. 758: Minis r. Brook.
3 Ga. App. 247. 59 S. E. 711; Collins r.
Crews, 3 Ga. App. 238, 59 S. E. 727.
Illinois. —Roderick r. McMeekin, 204 111.
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cipal and agent must exist in order to charge one person with another's knowledge,
and the knowledge of a person who is not in fact the agent of another cannot be
imputed to the latter.'2 ; ■
025, 68 N. E. 473; Maekay-Nisbet Co. r.
Kuhlman, 119 111. App. 144; Seaverns v.
Presbyterian Hospital, 64 111. App. 463;
Wright i\ Bruschke, 62 111. App. 358; St.
Louis Consolidated Coal Co. r. Block, etc.,
Smelting Co., 53 111. App. 565.
loua. — Thomas r. Desnev, 57 Iowa 58,
10 X. W. 315.
Kansas.— Topliff r. Shadwell, 68 Kan.
317, 74 Pac. 1120; Roach v. Karr, 18 Kan.
529, 26 Am. Rep. 788.
Kentucky.— German Ins. Co. v. Good-
friend, 97 S. W. 1098, 30 Ky. L. Rep. 218.
Louisiana.— Carlin v. Dumartrait, 8 Mart.
N. S. 212.
Man/land.— Genimell r. Davis, 75 Md.
546, 23 Atl. 1032 , 32 Am. St. Rep. 412.
Michigan.— Weaver v. Richards, 150 Mich.
20, 113N. W. 807.
Minnesota.— Straiich v. May, 80 Minn.
343, 83 N. W. 156; Sandberg' v. Palm. 53
Minn. 252, 54 N. W. 1109 (holding that
knowledge by an agent, authorized only to sell
land, that a house is building on it is not
knowledge by the owner, for the purpose of
creating a mechanic's lien under Laws
(1889), c. 200, § 5) ; Trenton p. Pothen, 40
Minn. 298, 49 N. W. 129, 24 Am. St. Rep.
225.
Mississippi. — Goodloe v. Godlev, 13 Sm. &
M. 233, 51 Am. Dec. 150.
Missouri. — Donham V. Hahn, 127 Mo.
439 , 30 S. W. 134; Hickman v. Green, 123
Mo. 165, 22 S. W. 455, 27 S. W. 440, 29
L. R. A. 39; Benton v. German-American
Nat. Bank, 122 Mo. 332, 26 S. W. 975;
Walker v. Hannibal, etc., R. Co., 121 Mo.
575, 26 S. W. 360, 42 Am. St. Rep. 547, 24
L. R. A. 363 : King v. Rowlett, 120 Mo. App.
120, 96 S. W. 493; Kyle v. Gaff, 105 Mo.
App. 072, 78 S. W. 1047.
Xew Hampshire.— Warren v. Haves, 74
N. H. 355, 68 Atl. 193; Bohanan V. 'Boston,
etc., R. Co., 70 X. H. 526, 49 Atl. 103.
.Veir Jersey.— Hightstown First Nat. Bank
v. Christopher, 40 N. J. L. 435 , 29 Am. Rep.
262; Force V. Dutcher. 18 N. J. Eq. 401.
New York.— New York v. New York Tenth
Nat. Bank, 111 N. Y. 446, 18 N. E. 618;
Ritch v. Smith, 82 N. Y. 627, 60 How. Pr.
157 [affirming 00 How. Pr. 13]; Atlantic
State Bank v. Savery, 82 N. Y. 291; Matter
of Bauer, 68 N. Y. App. Div. 212, 74 N. Y.
Suppl. 155 [affirming 3« Misc. 33, 72 N. Y.
Suppl. 4391 ; Graves f. Mumford, 26 Barb.
94 ; Spa<lone r. Manvcl, 2 Daly 263 ; Golden-
son v. Lawrence, 16 Misc. 570, 38 N. Y.
Suppl. 991; Casco Nat. Bank v. Clark, 18
N. Y. Suppl. 887; Slatterv V. Schwannecke,
7 N. Y. St. 430.
North Carolina. — Commercial Bank V.
Burgwvn, 110 N. C. 267, 14 S. E. 623, 17
L. R. A. 326.
Oregon.— Pennover v. Willis, 20 Oreg. 1,
36 Pac. 568, 46 Am. St. Rep. 594.
Pennsylvania. — Meehan t. Williams, 48
Pa. St. 238; Hulin v. Long, 2 Whart. 200;
Wilson t. Second Nat. Bank, 4 Pa. Cas. 68,
7 Atl. 145.
Tennessee. — Lambreth v. Clarke, 10 Heisk.
32.
Texas. — Missouri, etc., R. Co. V. Belcher,
88 Tex. 549, 32 S. W. 518; Texas Loan
Agency r. Taylor, 88 Tex. 47,29 S. W. 1057:
Labbe'r. Corbett, 69 Tex. 503, 6 S. W. 808,
(1888) 6 S. W. 812; Kauffman v. Robey,
60 Tex. 308, 48 Am. Rep. 264; Lane v. De
Bode, 29 Tex. Civ. App. 602, 69 S. W. 437;
Cooper r. Ford, 29 Tex. Civ. App. 253. 69
S. W. 487; Rand T. Davis, (Civ. App. 1894 )
27 S. W. 939.
Vermont.— Hall v. Dewey. 10 Vt. 593.
Virginia, — Finch v. Causey, 107 Va. 124,
57 S. E. 562.
Washington. — Moon Bros. Carriage Co. v.
Devenish."42 Wash. 415, 85 Pac. 17; Wash
ington Nat. Bank V. Pierce, 6 Wash. 491, 33
Pac. 972, 36 Am. St. Rep. 174.
West Virginia. — Thompson V. Laboring-
man's Mercantile, etc., Co., 60 W. Va. 42,
53 S. E. 908.
Wisconsin.— Wells v. American Express
Co., 44 Wis. 342.
United States.— Holm v. Atlas Nat. Bank,
84 Fed. 119. 28 C. C. A. 297; Satterfield v.
Malone. 35 Fed. 445, 1 L. R. A. 35.
England.— In re Cousins, 31 Ch. D. 071,
55 L
.' J. Ch. 662, 54 L. T. Rep. N. S. 376. 34
Wkly. Rep. 393; Arden v. Arden, 29 Ch. D.
702,' 54 L. J. Ch. 655, 52 L. T. Rep. N. S.
610, 33 Wkly. Rep. 593.
See 40 Cent. Dig. tit. "Principal and
Agent," §§ 080-084.
Notice to or the knowledge of a mere min
isterial agent or servant will not be imputed
to the principal. Booker v. Booker, 208 III.
529, 70 N. E. 709, 100 Am. St. Rep. 250;
Mercier v. Canonge, 8 La. Ann. 37; Fairfield
Sav. Bank v. Chase, 72 Me. 226, 39 Am. Rep.
319; Rogers V. Dutton, 182 Mass. 187, 65
N. E. 50; Wheeler v. St. Joseph Stock-Yards,
etc., Co., 06 Mo. App. 200; Aetna Indemnity
Co. v. Schroeder, 12 N. D. 110, 95 N. W. 430;
Hicks r. Southern R. Co.. 03 S. C. 559, 41
S. E. 753; Storms v. Mundy, (Tex. Civ. App.
1907) 101 S. W. 258; Wyllie r. Pollen, 3
De G. J. & S. 596, 32 L. J. Ch. 782. 9 L. T.
Rep. N. S. 71, 2 New Rep. 500. 11 Wklv.
Rep. 1081, 08 Eng. Ch. 596, 46 Eng. Reprint
767.
42. Alabama.— Allen v. McCullough. 99
Ala. 012. 12 So. 810.
California.— Mabb v. Stewart, 133 Cal. 556.
05 Pac. 1085.
Colorado.— Kinkel v. Harper, 7 Colo. App.
45, 42 Pac. 173.
Connecticut.— Piatt v. Birmingham Axle
Co., 41 Conn. 255; Hill v. Hayes, 38 Conn.
532. holding that, although a person is a gen
eral agent of another, the latter is not af-
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b. Character of Notice as Regards Materiality and Source. Notice to an
agent in order to be notice to the principal must relate to facts so material to the
purpose of the agency as to make it the agent's duty to communicate the notice
to his principal.43 Furthermore the information must come from a source so
apparently reliable that a man of ordinary prudence would be influenced thereby;
mere rumor or idle talk will not constitute notice.44
c. Time of Receiving Notice — (i) During Agency. While the general rule
is that notice received by an agent during his agency is notice to the principal,*5
its operation is sometimes held to be narrowed by the condition that not only
must notice be received during the existence of the agency, but that notice to
bind the principal must be received by the agent while engaged in the particular
transaction to which the information relates, and that notice to the agent in a
prior disconnected transaction, although for the same principal, will not charge
the latter.48 If, however, the agency is continuous as distinguished from an
fected by the former's knowledge relating to
a transaction between the principal and a
third person in which the agent was acting
for the third person.
Georgia. — Godwynne v. Bellerby, 116 Ga.
901, 43 S. E. 275; McXamara v. McXamara,
62 Ga. 200.
Indiana. — International Bldg., etc., Assop.
V. Watson. 158 Ind. 508, 64 N. E. 23; Craig
School Tp. r. Scott, 124 Ind. 72, 24 X. E.
585 (holding that the knowledge of a mem
ber of a masonic lodge is not the knowledge
of the lodge ) ; Jones v. Ranson, 3 Ind. 327 ;
Wheeler v. Barr, 7 Ind. App. 381, 34 N. E.
501.
Iowa, — Chicago Lumber, etc., Co. v. Gar-
mer, 132 Iowa 282, 109 X. W. 780; Polk v.
Foster, 71 Iowa 20, 32 X. W. 7; Thomas P.
Desney, 57 Iowa 58, 10 N. W. 315.
Kentucky. — Barnes v. F. Weikel Chair Co.,
89 S. W. 222, 28 Kv. L. Rep. 315; Hardin v.
Chenault, 77 S. W. 192, 25 Ky. L. Rep. 1083.
New Jersey.— Dodge v. Romain, (1889) 18
Atl. 114; Clement v. Young- McShea Amuse
ment Co., 70 X. J. Eq. C77, 67 Atl. 82.
New York.— Curtis /;. Leavitt, 15 X. Y. 9.
North Dakota.— Aetna Indemnity Co. v.
Schroeder, 12 X. D. 110. 95 X. W. 436.
Texas. —Marx v. Luling Co-operative Assoc.,
17 Tex. Civ. App. 408. 4.3 S. W. 596.
United States. — Craig v. Continental Ins.
Co., 141 U. S. 038. 12 S. Ct. 97, 35 L. ed.
886; Johnston v. Laflin, 103 U. S. 800, 26
L. ed. 532.
See 40 Cent. Dig. tit. "Principal and
Agent," § 670 rt seq.
43. Dav v. Wamslev, 33 Ind. 145; Fairfield
Sav. Bank v. Chase, 72 Me. 226. 39 Am. Rep.
319; Trentor v. Pothen, 46 Minn. 298, 49
X. W. 129. 24 Am. St. Rep. 225; Wood v.
Rayhurn. 18 Oreg. 3, 22 Pae. 521.
44. Illinois.— Pittman r. Sofley. 64 111.155.
Indiana.— Day v. Wamslev. 33 Ind. 145.
Pennsylvania — Mullikcn p. Graham, 72
Pa. St. 484; Wilson v. McCullough, 23 Pa.
St. 440, 62 Am. Dec. 347; Jaques v. Weeks,
7 Watt3 261 ; Kerns v. Swope, 2 Watts 75.
Wisconsin,— Shafcr v. Phoenix Ins. Co., 53
Wis. 301, 10 X. W. 381.
United States. —Stanley v. Schwalbv, 102
U. S. 255, 16 S. Ct. 754, 40 L. ed. 960 [re
versing 87 Tex. 604, 30 S. W. 435 {affirming
8 Tex. Civ. App. 679, 29 S. W. 90)]; Satter-
field v. Malone, 35 Fed. 445, 1 L. R. A. 35.
45. See supra, III, E, 4, a.
46. Iowa.— Louisville Second Xat. Bank r.
Curren, 36 Iowa 555, holding that the rule
that knowledge of the agent is knowledge of
the principal cannot be extended beyond the
particular transaction in which the agent
is authorized to act.
Kentucky. —-Day v. Exchange Bank, 117
Ky. 357, 78 S. W. 132, 25 Ky. L. Rep. 1449.
holding that while knowledge acquired by an
agent, in purchasing bank stock from a
bank, of the institution's impaired condition,
will be imputed to his principal, so as to
start limitations against an action for false
representations inducing the purchase, sim
ilar knowledge acquired some years later,
where the same person became agent to effect
the stock's sale to third persons, will not be
so imputed, the transactions being separate
and distinct.
New York.— Howard Ins. Co. v. Halsey.
8 X. Y. 271, 59 Am. Dec. 478; Flanagan c.
Shaw, 74 X. Y. App. Div. 508, 77 X. Y.
Suppl. 1070 [affirmed in 174 X. Y. 530, 66
X. E. 1108] ; Xew York Cent. Ins. Co. r. Xa-
tional Protection Ins. Co., 20 Barb. 468 [re
versed on other grounds in 14 X. Y. 85].
Pennsylvania. —Bracken t". Miller, 4
Watts & S. 102; Lightcap v. XTicola. 34 Pa.
Super. Ct. 189; Chester v. SchafTer, 24 Pa.
Super. Ct. 162; Arthurs i)
. Bascom, 28 Leg.
Int. 284.
United Stales.— Alger v. Keith, 105 Fed.
105, 44 C. C. A. 371, holding that notice of
facts to an agent is constructive notice to his
principal only when it comes to the agent
while concerned for his principal, anil in the
course of the very transaction, or so near be
fore it that the agent must be presumed to
recollect it.
England.— Mountford V. Scott. 3 Madd.
34, 18 Rev. Rep. 189, 56 Eng. Reprint 422
[affirmed in Turn. & R. 274. 24 Rev. Rep.
55, 12 Eng. Ch. 274, 37 Eng. Reprint 1105];
Hiern v. Mill, 13 Ves. Jr. 114, 9 Rev. Rep.
149, 33 Eng. Reprint 287.
See 40 Cent. Dig. tit. "Principal and
Agent," § 685.
Notice to agent in prior transaction for
same principal.— Since it is now generally
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agency involving distinct transactions separated by considerable periods of time,
knowledge acquired by the agent at one period of the agency will charge the prin
cipal in a subsequent transaction by the same agent in which the knowledge is
material.47 Knowledge acquired by an agent in a prior transaction will not affect
the principal in a subsequent transaction in which the agent does not represent
him.48
(n) Prior to Agency. On the question whether a principal is chargeable
with knowledge acquired by an agent prior to the existence of his agency the
authorities differ widely, some holding that in order to charge the principal the
knowledge must be acquired by the agent during the agency, and that knowledge
acquired prior thereto will not affect the principal.49 The more logical rule, how
ever, and that which is supported by the great weight of recent authority, is that
knowledge of an agent acquired prior to the existence of the agency will be charge
able to the principal if it be clearly shown that the agent, while acting for the prin
cipal in a transaction to which the information is material, has the information
held that knowledge acquired by an agent in
a prior transaction for a different principal
may charge a subsequent principal, if present
in the agent's mind while he is acting for
the latter (9ee infra III, E, 4, c, (n)), it
would seem to follow that under the same
conditions knowledge acquired by an agent
in a prior transaction for the same principal
should be imputed to the latter in a subse
quent, although disconnected, transaction for
him by the agent, to which that knowleuge
was pertinent. Great Western R. Co. v.
Wheeler, 20 Mich. 419; Major-banks r. Hov-
enden, Drury 11, <i Ir. Eq. 238. See Har
rington P. U. S., 11 Wall. (U. S.) 356, 20
L. ed. 107; Alger v. Keith, 105 Fed. 105, 44
C. C. A. 371.
47. Cox v. Pearce, 112 N. Y. 637, 20 N. E.
566, 3 L. R. A. 563; Cragie r. Hadley, 99
N. Y. 131, 1 N. E. 537, 52 Am. Rep. 9;
Holden v. New York, etc., Bank, 72 N. Y.
286, 292 (holding that where the agency is"
concerned with a business made up of a
long series of transactions of a like nature,
of the same general character . . . knowl
edge acquired as agent in that business in
any one or more of the transactions, making
up from time to time the whole business of
the principal, is notice ... to the principal,
which will affect the latter in any other of
those transactions in which that agent is
engaged, in which that knowledge is mate
rial ) ; Foote v. Utah Commercial, etc.,
Bank, 17 Utah 283, 54 Pac. 104.
48. Ross r. Houston, 25 Miss. 591, 59 Am.
Dec. 231; Ehrgott !>.George Weber Brewing
Co., Ohio Prob. 260; Irvine 17. Gradv, 85
Tex. 120, 19 S. W. 1028; Blackburn v" Vig
ors, 12 A pp. Cas. 631, 6 Aspin. 216, 57
L. J. Q. B. 114, 57 L. T. Rep. N. S. 730, 36
Wkly. Rep. 449.
49. Alabama.— Bessemer Land, etc., Co. v.
Jenkins. Ill Ala. 135, 18 So. 565, 56 Am. St.
Rep. 26; Wheeler v. McGuire, 86 Ala. 398,
5 So. 190, 2 L. R. A. 808; McCormick v.
Joseph, 83 Ala. 401, 3 So. 796; Pepper v.
George, 51 Ala. 190; Mundine v. Pitts, 14
Ala. 84.
Indiana. — Day p. Wamsley, 33 Ind.
Kentucky. — Willis v. Vallette, 4 Mete.
186; Miller v. Jones, 107 S. W. 783, 32 Kv.
L. Rep. 1078.
Louisiana. — Plvmpton t\ Preston, 4 La.
Ann. 356.
Mississippi. — Ross v. Houston, 25 Miss.
591, 59 Am. Dec. 231.
Missouri. — Kyle v. Gaff, 105 Mo. App.
672, 78 S. W. 1047.
Pennsylvania. — Mencke v. Rosenberg, 202
Pa. St. 131, 51 Atl. 767, 90 Am. St. Rep.
G18 ; Houseman v. Girard Mut. Bldg., etc.,
Assoc., 81 Pa. St. 256; Martin v. Jackson, 27
Pa. St. 504. 67 Am. Dec. 489; Bracken v.
Miller, 4 Watts & S. 102; Hood v. Fahne-
stock, 8 Watts 489, 34 Am. Dec. 489.
South Carolina.— Pritchett v. Sessions, 10
Rich. 293.
Tennessee. — Feder v. Ervin, ( Ch. App.
1896) 38 S. W. 446, 36 L. R. A. 335.
Texas. — Texas Loan Agency v. Taylor, 88
Tex. 47, 29 S. W. 1057; Kauffmann v. Robev,
60 Tex. 308, 48 Am. Rep. 264; Dawson r.
Sparks, 1 Tex. Unrep. Cas. 735; Merrill r.
Southwestern Tel., etc., Co., 31 Tex. Civ.
App. 614, 73 S. W. 422.
Canada. —-McLachlan v. .Etna Ins. Co., 9
K. Brunsw. 173.
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 686, 688.
The basis of the rule is the fiction of the
legal identity of the principal and the agent.
As was said in Houseman v. Girard Mut.
Bldg., etc., Assoc., 81 Pa. St. 256, 262, "the
true reason of the limitation is a technical
one, that it is only during the agency that
the agent represents, and stands in the shoes
of his principal. Notice to him is then
notice to his principal. Notice to him
twenty-four hours before the relation com
menced is no more notice than twenty-four
hours after it had ceased would be." Another
reason for the rule is said to be that no man
can be supposed always to carry in his mind
the recollection of former occurrences.
Snyder v. Partridge, 138 111. 173, 29 N. E.
851, 32 Am. St. Rep. 130; Hood v. Fahne-
stock, 8 Watts (Pa.) 489, 34 Am. Doe. 489;
Sattcrfield v. Malone, 35 Fed. 445, 1 L. R. A.
35. This, however, is held in Houseman v.
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present in his mind,50 and if the information was not obtained under such cir
Girard Mut. Bldg„ etc.^ Assoc., supra, not
to be the real reason.
50. California. —Wittenbrock p. Parker, 102
Cal. 93, 36 Pac. 374, 41 Am. St. Rep. 172,
24 L. R. A. 197 (holding that "the rule has,
in many instances, and by eminent jurists,
been extended so as to deem the principal to
have constructive notice of information ac
quired by the agent prior to, and independent
of, the scope of the agency," but adding that
" this enlargement . . . which, in a few
cases, may prove a salutary one, but whicii
needs to be closely guarded to prevent in
justice from the difficulty and uncertainty
which must attend its application " ) ; Bierce
p. Red Bluff Hotel Co., 31 Cal. 160.
Georgia. — Whitten P. Jenkins, 34 Ga. 297.
Illinois. — Burton v. Perry, 146 111. 71, 34
N. E. 60 (holding, however, that the prin
cipal is not charged unless it is clear from
the evidence that the information obtained
by the agent in the former transaction is
so precise and definite that it is or must be
present in his mind and memory while en
gaged in the second transaction) ; Snyder t'.
Partridge, 138 111. 173, 29 N. E. 851, 32 Am.
St. Rep. 130.
Iowa.— McClelland r. Saul, 113 Iowa 208,
84 X. W. 1034 (holding also that it will be
presumed that an agent retains for a reason
able time knowledge obtained prior to the
agency); Stennett v. Pennsylvania F. Ins. Co.,
OS Iowa 674, 28 N. W. 12* (holding, however,
that where an agent, in transacting business
not connected with his agency, acquires
knowledge which might affect a policy sub
sequently issued by him as agent, evidence
of such knowledge cannot be given against
the company, where it was acquired so long
before the issuance of the policy as not to
justify an inference that he had it in mind
and acted upon it in issuing the policy) ;
Yerger p. Barz, 50 Iowa 77. 8 X. W. 769.
Kansas.— Westerman 17.Evans, 1 Kan. App.
1. 41 Pac. 075.
Maine.— Fairfield Sav. Bank p. Chase, 72
Me. 220, 39 Am. Rep. 319, holding, however,
that to charge the principal the knowledge
must be so fully in the agent's mind when
transacting the principal's business that it
could not have been forgotten by him.
Maryland. — Schwind V. Boyce, 94 Md. 510,
51 Atl. 45.
Massachusetts.— Suit t. Woodhall, 113
Mass. 391.
Minnesota.— Wilson v. Minnesota Farmers'
Mut. F. Ins. Assoc.. 30 Minn. 112. 30 X. W.
401, 1 Am. St. Rep. 659; Lebanon Sav. Bank
p. Hollenbcck, 29 Minn. 322, 13 N. W. 145.
Mississippi. — Equitable Securities Co. ».
Sheppard, 78 Miss. 217, 28 So. 842.
Missouri. — Chouteau p. Allen, 70 Mo. 290
(holding that the rule that the knowledge
of the agent affects the principal may apply
to knowledge acquired so shortly before the
agency began as necessarily to cause the in
ference that it remained fixed in the mind
of the agent during his employment) ;
Richardson v. Palmer, 24 Mo. App. 480 (hold
ing, however, that the knowledge possessed
by the agent, to affect the principal, must
have come to the agent during his agency,
or, if before, it must be so recent that it
will be presumed to have been in his mind
at the time of the act done by him which
is to bind the principal). See George v.
Wabash Western R. Co., 40 Mo. App. 433.
New Hampshire.— Hovey v. Blanchard, 13
N. H. 145.
Xew Jersey.— Willard P. Dcnise. 50 X. J.
Eq. 482, 26 Atl. 29, 35 Am. St. Rep. 788,
holding that where information is casually ob
tained by an agent the principal is not
charged with notice from the mere fact of the
agent's knowledge, but if the principal acts
through the agent in a matter where the in
formation possessed by him is pertinent the
knowledge of the agent will be imputed to
the principal.
New York.— Slatterv P. Schwannecke, 118
X. Y. 543, 23 N. E. 922; Constant r.
Rochester University, 111 X. Y. 604. 19 N. E.
831, 7 Am. St. Rep. 709, 2 L. R. A. 734
(holding, however, that it must very clearly
appear that the information was in the
agent's mind) ; Badger P. Cook. 117 X. Y.
App. Div. 328, 101 X. Y. Suppl. 1067. But
see U. S. Bank P. Davis, 2 Hill 451.
yorth Dakota.— Gregg v. Baldwin, 9 N. D.
515. 84 X. W. 373.
Tennessee. — Tagg v. Tennessee Xat. Bank,
9 Heisk. 479 ; Union Bank p. Campbell, +
Humphr. 394.
Perm our.— Mullin r. Vermont Mut. F. Ins.
Co., 58 Vt. 113, 4 Atl. 817; Abell p. Howe.
43 Vt. 403; Hart P. Farmers', etc., Bank, 33
Vt. 252.
Washington.— Deering f. Holcomb, 26
Wash. 588. 07 Pac. 240, 561.
^Yisconsin. — Brothers p. Kaukauna Bank,
84 Wis. 381, 54 X. W. 786, 36 Am. St. Rep.
932 (holding that if the agent acquires his
information so recently as to make it in
credible that he should have forgotten it, Iim
principal will be bound) ; Shafer P. Phoenix
Ins. Co., 53 Wis. 361, 10 X. W. 381.
United States.— Harrington P. U. S., 11
Wall. 356, 20 L. ed. 167; Brown r. Cran
berry Iron, etc., Co., 72 Fed. 90. 18 C. C. A.
444;* Curts v. Cisna, 6 Fed. Cas. Xo. 3.507,
7 Biss. 260.
Enqland.— Rnlland r. Hart, L. R. 6 Ch.
67S. 40 L. J. Ch. 701. 25 L. T. Rep. X. S.
181, 19 Wkly. Rep. 962; Dresser r. Xorwood.
17 C. B. N. S. 466, 10 Jur. X. S. 851, 34
L. J. C. P. 48, 11 L. T. Rep. X. S. 111. 12
Wkly. Rep. 1030. 112 E. C. L. 466. But see
Le Xeve p. Le Xeve, 3 Atk. 646, 26 Eng.
Reprint 1172.
See 40 Cent. Dig. tit. "Principal and
Agent," §S 686, 688.
The basis of this rule is the duty of the
agent to inform his principal of any knowl
edge which he may have material to the
transaction in which he represents the latter
(see supra, III, A, 1, e), the authorities
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cumstances as to make it the legal duty of the agent not to divulge it to the
principal.51 , ■■
(m) After Termination of Agency. A principal is never charged with
notice received by an agent after the termination of his agency.52
. d. Where Presumption Is That Agent Will Not Inform His Principal —
(i
) General Rule. The rule that notice to an agent is notice to the principal,
being based upon the presumption that the agent will transmit his knowledge to his
principal the rule fails when the circumstances are such as to raise a clear pre
sumption that the agent will not perform this duty,53 and accordingly where the
agent is engaged in a transaction in which he is interested adversely to his principal
or is engaged in a scheme to defraud the latter, the principal will not be charged
with knowledge of the agent acquired therein.64
which support this rule holding that it is the
duty of the agent to inform his principal
of all facts of which he has actual knowledge,
whether acquired during or prior to the
agency ( Harrington p. U. S., 11 Wall. (U. S.)
356, 20 L. ed. 167. And see cases cited supra,
this note).
51. Wittenbrock p. Parker. 102 Cal. 93, 36
Pac. 374, 41 Am. St. Rep. 172, 24 L. R. A.
197; Snvder p. Partridge, 138 111. 173, 29
X. E. 851, 32 Am. St. Rep. 130; Harrington
p. V. S., 11 Wall. (U. S.) 356, 20 L. ed. 167.
Knowledge acquired by an attorney in a
prior transaction for another client is held to
come within this rule when the knowledge is
such that its divulgence is proscribed by
the doctrine of privileged communications.
Pepper p. George, 51 Ala. 190; Mundine p.
Pitts. 14 Ala. 84; McCormiek p. Wheeler, 36
111. 114, 85 Am. Dec. 388; Templeman I?.
Hamilton. 37 La. Ann. 754 ; Fairfield Sav.
Bank p. Chase. 72 Me. 226, 39 Am. Rep. 319;
Schwind p. Bovce. 94 Md. 510, 61 Atl. 45;
Littauer r. Houck, 92 Mich. 162. 52 N. W.
464, 31 Am. St. Rep. 572; Constant P.
Rochester University, 111 X. Y. 604, 19 N. E.
631, 7 Am. St. Rep. 769. 2 L. R. A. 734;
L'nion Square Bank p. Hellerson, 90 Hun
(N Y.) 262, 35 N. Y. Suppl. 871; Akers p.
Rowan, 33 S. C. 451, 12 S. E. 165, 10 L. R. A.
705; Worsley P. Scarborough, 3 Atk. 392, 26
Eng. Reprint 1025 (in which the court said
that " it would lie very mischievous " if an
attorney's previously acquired knowledge
could be imparted to his client, " for the man
of most practice and greatest eminence would
then be the most dangerous to employ");
Warrick p. Warrick, 3 Atk. 291, 26 Eng". Re
print 970. But see Haven r. Snow, 14 Pick.
(Mass.) 28, holding that where the same
attorney commenced two actions in favor of
two different creditors against the same
debtor, and directed the order of the attach
ments of certain real estate thereon, notice
to him of the first attachment was notice to
the second attaching creditor. Notice to at
torney as notice to client in general see At
torney and Cliknt, 4 Cyc. 933.
52. Georgia.— Boardman P. Tavlor, 66 Ga.
C38.
Kentucky.— Miller p. Jones, 107 8. W. 783,
32 Ky. L. Rep. 1078.
Missouri. — Anderson p. Volmer, 83 Mo.
403; Richardson e. Palmer, 24 Mo. App. 480.
Pennsylania. — Houseman P. Girard Mut.
Bldg., etc., Assoc., 81 Pa. St. 256; Lightcap
r. Nicola, 34 Pa. Super. Ct. 189.
United States. — Alger P. Keith, 105 Fed.
105, 44 C. C. A. 371.
See 40 Cent. Dig. tit. " Principal and
Agent," g 687.
53. Illinois.— Merchants' Nat. Bank r.
Nichols, etc., Co., 223 111. 41, 79 X. E. 38. 7
L. R. A. X. S. 752; Cowan p. Curran, 216 111.
598, 75 X. E. 322; Booker v. Booker, 208 111.
529, 70 X. E. 709, 10 Am. St. Rep. 250.
Iowa.— Findley p. Cowles, 93 Iowa 389, 61
N. W. 908 ; Hummel v. Monroe Bank, 75 Iowa
689, 37 X. W. 954.
Minnesota.— Benton p. Minneapolis Tailor
ing, etc., Co., 73 Minn. 498, 76 X. W. 265.
New Jersey.— Camden Safe Deposit, etc.,
Co. P. Lord, 67 X. J. Eq. 489. 58 Atl. 607.
England.— Cave v. Cave, 15 Ch. D. 639.
54. Alabama.— Frenkel v. Hudson. 82 Ala.
158, 2 So. 758, 60 Am. Rep. 736; Reid r.
Mobile Bank, 70 Ala. 199. But see Birming
ham First Xat. Bank p. Allen. 100 Ala. 476,
14 So. 335, 46 Am. St. Ren. 80. 27 L. R. A.
426, holding that it is the duty of a depositor
to examine vouchers returned with his hank-
book, and to denounce any check that has
been forged; and where such examination is
left to a clerk, his knowledge will be the
knowledge of the depositor, and it is then
his duty to make it known, and the fact that
such clerk was the forger is immaterial.
Connectieut.—Willimantic First Xat. Bank
p. Bevin. 72 Conn. 666, 45 Atl. 954.
Georgia.— Pursley p. Stahley, 122 Ga. 302.
50 S. E. 139 (holding that where an agent is
guilty of an independent fraud for his own
tieneflt, and to communicate the same would
prevent the accomplishment of his fraudulent
design, the principal is not charged with
notice of his misconduct) ; English-American
L. & T. Co. p. Hiers, 112 Ga. 823, 38 S. E.
103.
Illinois — Cowan P. Curran. 216 111. 598, 75
N. E. 322; Booker p. Booker, 208 111. 529. 70
X. E. 709, 100 Am. St. Rep. 250; Seaverns P.
Presbvterian Hospital, 173 111. 414, 50 X. E.
1079, 64 Am. St. Rep. 125; Merchants' Xat.
Bank r. Xichols, etc., Co.. 123 111. App. 430
\affirmed in 223 111.41, 79 X. E. 38, 7 L. R. A.
X. S. 752] ; Jummel P. Mann, 80 111. App.
288.
Indiana.— Peckham v. Hendren, 76 Ind. 47.
Iowa.— Findley P. Cowics, 93 Iowa 389, 01
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(n) Collusion Between Agent and Third Person. The rule charging
the principal with his agent's knowledge is established for the protection of those
who deal with the agent in good faith." If, therefore, the third person acts in
collusion with the agent to defraud the principal, the latter will not be chargeable
with any information which the agent receives to the transaction; 56 and this applies
689, 37 X. W. 954; Davenport First Nat.
Bank v. Gifford, 47 Iowa 575.
Kentucky. — Lyne v. Kentucky Bank, 5
J. J. Marsh. 545; Sebald v. Citizens Deposit
Bank, 105 S. W. 130, 31 Ky. L. Rep. 1244, 14
L. R. A. N. S. 376. But see Mutual L. Ins.
Co. c. Chosen Friends Lodge No. 2 I. O. O. F.,
93 S. W\ 1044, 29 Ky. L. Rep. 394.
Louisiana. — Seixas t>. Citizens' Bank, 38
La. Ann. 424.
Maryland. — Winchester v. Baltimore, etc.,
R. Co., 4 Md. 231; Chappell v. Wysham, 4
Harr. & J. 560.
Massachusetts.— Produce Exch. Trust Co.
r. Biebcrbach, 176 Mass. 577, 58 N. E. 162;
Shepard, etc., Lumber Co. v. Eldridge, 171
Mass. 516, 51 N. E. 9, 68 Am. St. Rep. 446,
41 L. R. A. 617; Allen r. South Boston, etc.,
R. Co., 150 Mass. 200, 22 N. E. 917, 15 Am.
St. Rep. 185, 5 L. R. A. 716 (holding that
the real reason for the rule is that a fraud
committed by an agent for his own benefit is
beyond the scope of his employment) ; In-
nerarity v. Merchants' Nat. Bank, 139 Mass.
332. 1 N. E. 282, 52 Am. Rep. 710; Dillaway
r. Butler, 135 Mass. 479.
Michigan.—Brown v. Harris, 139 Mich. 372,
102 N. W. 960; Ionia State Sav. Bank v.
Montgomery, 126 Mich. 327, 85 N. W. 879.
Minnesota.— Benton v. Minneapolis Tailor
ing, etc., Co., 73 Minn. 498, 76 N. W. 265;
Bang v. Brett. 62 Minn. 4, 63 N. YV. 1067.
Missouri. — Smith v. Boyd, 162 Mo. 146,
62 S. W. 439; Traber v. Hicks, 131 Mo. 180,
32 S. W. 1145; Merchants' Nat. Bank v.
Lovitt, 114 Mo. 519, 21 S. W. 825, 35 Am.
St. Rep. 770; Johnston v. Shortridge, 93 Mo.
227, 6 S. W. 64; Kenneth Inv. Co. v. National
Bank of Republic. 96 Mo. App. 125, 70 S. W.
173; Butler v. Montgomery Grain Co., 85
Mo. App. 50.
Nebraska.— Houghton r. Todd, 58 Nebr.
360, 78 N. W. 634 (holding that the knowl
edge of an agent engaged in an independent
fraudulent scheme without the scope of his
agencv is not thelknowledge of his principal) ;
Koehl'er t-. Dodge, 31 Nebr. 328, 47 N. W. 913,
28 Am. St. Rep. 518.
New Jersey.— Clement v. Young-McShea
Amusement Co., 70 N. J. Eq. 677, 67 Atl. 82;
Camden Safe Deposit, etc., Co. v. Lord, 67
N. J. Eq. 489, 58 Atl. 607: Barnes v. Trenton
Gas Light Co., 27 N. J. Eq. 33.
New York.— Bienenstok v. Ammidown, 155
N. Y. 47, 49 N. E. 321; Benedict v. Arnoux,
154 N. Y. 715, 49 N. E. 326; Henrv v. Allen,
151 N. Y. 1. 45 X. E. 355, 36 L. R. A. 658
[reversing 77 Hun 49, 28 N. Y. Suppl. 242] ;
New York v. Tenth Nat. Bank, 111 N. Y. 446,
18 N. E. 618; Welsh v. German-American
Bank, 73 N. Y. 424. 29 Am. Rep. 175; Critten
r. Chemical Nat. Bank, 60 N. Y. App. Div.
241, 70 N. Y. Suppl. 246; City Bank v.
Barnard, 1 Hall 70; English v. Rauchfuss, 21
Misc. 494, 47 N. Y. Suppl. 639.
North Dakota.— ^Etna Indemnity Co. r.
Schroeder, 12 N. D. 110, 95 N. W. 436.
Ohio.— Cincinnati, etc., R. Co. v. Urbana
Third Nat. Bank, 1 Ohio Cir. Ct. 199, 1 Ohio
Cir. Dec. 109.
Pennsylvania. —•United Security L. Ins.,
etc., Co. v. Central Nat. Bank, 185 Pa. St.
586, 40 Atl. 97; Gunster v. Scranton Illumi
nating, etc., Power Co., 181 Pa. St. 327, 37
Atl. 550, 59 Am. St. Rep. 650; Musser c.
Hyde, 2 Watts & S. 314.
South Carolina. —•Knobelock f. Germanii
Sav. Bank, 50 S. C. 259, 27 S. E. 962, hold
ing that knowledge of the agent while en
gaged in a fraud for his own benefit cannot
be imputed to the principal, unless the prin
cipal also is benefited by the fraud.
Texas. — Harrington v. McFarland, 1 Tex.
Civ. App. 289, 21 S. W. 116.
Utah.— Jungk v. Reed, '12 Utah 196, 42
Pac. 292.
United States.— American Surety Co. r.
Pauly, 170 U. S. 133, 18 S. Ct. 552, 42 L. ed.
977 ; Union Cent. L. Ins. Co. v. Robinson.
148 Fed. 358, 78 C. C. A. 268, 8 L. R. A. N. S.
863; Central Coal, etc., Co. r. Good, 120 Fed.
793, 57 C. C. A. 161 ; Overton Bank r. Thomp
son, 118 Fed. 798, 56 C. C. A. 554; Levy,
etc., Mule Co. v. Kaufman, 114 Fed. 170. 52
C. C. A. 126; Waite v. Santa Cruz, S9 Fed.
619; Whittle v. Vanderbilt Min., etc., Co., 83
Fed. 48; Louisville Trust Co. v. Louisville,
etc., R. Co., 75 Fed. 433, 22 C. C. A. 37S;
Hart l'. Bier, 74 Fed. 592; Thomson-Houston
Electric Co. v. Capitol Electric Co., 65 Fed.
341, 12 C. C. A. 643; Lindsey v. Lambert
BIdg., etc., Assoc., 4 Fed. 48.
England.— Rolland c. Hart, L. R. 6 Ch.
678, 40 L. J. Ch. 701, 25 L. T. Rep. N. S.
191, 19 Wkly. Rep. 962; In re European
Bank, L. R. 5 Ch. App. 358, 39 L. J. Ch. 5S8,
22 L. T. Rep. N. S. 422. 18 Wklv. Rep. 474 .
Cave v. Cave, 15 Ch. D. 639, 49 L. J. Ch. 65fi.
43 L. T. Rep. N. S. 158; Thompson V. Carth-
wright, 33 Beav. 178, 55 Eng. Reprint 335
[affirmed in 2 De G. J. & S. 10, 9 Jur. N. S.
1215, 33 L. J. Ch. 234, 9 L. T. Rep. N. S.
431, 3 New Rep. 144, 12 Wklv. Rep. 116. 67
Eng. Ch. 10, 46 Eng. Reprint 277] ; Kennedv
r. Green, 3 Myl. & K. 699, 10 Eng. Cb. 69H,
40 Eng. Reprint 266.
Canada. — Commercial Bank v. Morrison.
32 Can. Sup. Ct. 98; Commercial Bank r.
Smith, 34 Nova Scotia 426.
See 40 Cent. Dig. tit. "Principal and
Agent," §§ 689-690.
55. National L. Ins. Co. c. Minch, 53 N. Y.
144; Pennover r. Willis, 26 Oreg. 1, 36 Pac.
568. 46 Am'. St. Rep. 594.
56. Illinois.— Cowan v. Curran, 216 111.
598, 75 N. E. 322.
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with greater force where the third person instructs the agent or enters into an
agreement with him not to communicate his knowledge to the principal.57
e. Notice to Subagent. Whether a principal is chargeable with notice to or
knowledge of a subagent depends upon the authority of the primary agent to
appoint the subagent. Where the primary agent has such authority under con
tract or by custom the principal will be charged with the subagent's knowledge; 58
if he has not such authority the principal will not be charged.59
f. Notice to Agent For Both Parties. Notice to an agent who with their
knowledge and consent represents both parties to a transaction is notice to either
of them to whom it would be notice if the agent represented him alone, and if each
would be charged the notice to the agent is notice to both.60 If, however, either
party does not know that the agent is acting for the other, the agent's knowledge
will not affect him who is ignorant thereof."1
P. Liability of Third Person to Principal — 1. On Contract — a. Dis
closed Principal — (i
) In General. The rule is well recognized that where an
agent is duly constituted, and names his principal, and contracts in his name, and
does not exceed his authority, a person so contracting with the agent is responsible
to the principal for any breach of the contract ; 82 and the fact that such principal
is a foreigner does not alter this rule.63
lona. — Van Buren County v. American
Surety Co., (1908) 115 X. W. 24.
Missouri. — Hickman v. Green, 123 Mo. 165,
22 S. W. 455, 27 8. W. 440, 29 L. R. A. 39.
Nebraska.— Pringle v. Modern Woodmen
of America, 70 Nebr. 384, 107 N. W. 756, 113
N. W. 231.
Texas. — Cooper v. Ford, 29 Tex. Civ. App.
253, 69 S. VV. 487; Campbell v. Crowlev,
(Civ. App. 1900) 56 S. W. 373; Scripture v.
Scottish-American Mortg. Co.. 20 Tex. Civ.
App. 153, 49 S. VV. 644; People's Bldg., etc.,
Assoc. p. Dailey, 17 Tex. Civ. App. 38, 42
S. W. 364.
Wisconsin.— Cole v. Getzinger, 96 Wis.
559, 71 N. W. 75.
United Htates.— Schutz v. Jordan, 141 U. S.
213, 11 S. Ct. 900, 35 L. ed. 705; McCourt v.
Singers-Bigger, 145 Fed. 103, 76 C. C. A. 73;
Hudson i'. Randolph, GO Fed. 216, 13 C. C. A.
402; Western Mortg., etc., Co. v. Ganzer, 63
Fed. 847, 11 C. C. A. 371.
See 40 Cent. Dig. tit. "Principal and
Agent." 8 690.
57. Lenhart p. St. Louis, etc., R. Co., 62
Mo. App. 90; Pennoyer v. Willis, 26 Oreg.
1
, 36 Pac. 568, 46 Am. St. Rep. 594.
58. Carpenter v. German American Ins.
Co., 135 N. Y. 298, 31 N. E. 1015; Arff /;.
Star F. Ins. Co., 125 N. Y. 57, 25 N. E.
1073, 21 Am. St. Rep. 721, 10 L. R. A. 609;
Chase p. People's F. Ins. Co., 14 Hun (N. Y.)
456; Boyd v. Vanderkemp, 1 Barb. Ch.
(N. Y.) 273; Bates v. American Mortg. Co,
37 S. C. 88, 16 S. E. 883, 21 h. R. A. 340:
Hoover v. Wise, 91 U. S. 308, 23 L. ed. 392,
holding also that a principal is not charge
able with knowledge of an agent employed
by an intermediate independent employer.
59. Peabody Bldg. Assoc. v. Houseman, 7
Wkly. Notes Cas. (Pa.) 193; Smith p. Boat
man Sav. Bank, 1 Tex. Civ. App. 115, 20
S. W. 111B.
60. Minnesota.— William Bergenthal Co. r
Monticello Security State Bank, 102 Minn.
138, 112 N. W. 892.
Missouri.— Smith v. Farrell, 66 Mo. App. 8.
jVcic Jersey.— Losey v. Simpson, 11 N. J.
Eq. 246.
United States.— Pine Mountain Iron, etc.,
Co. v. Bailey, 94 Fed. 258, 36 C. C. A. 229.
England.— Hewitt P. Loosemore, 9 Hare
449, 15 Jur. 1097, 21 L. J. Ch. 69, 41 Eng.
Ch. 449, 68 Eng. Reprint 586; Toulmin v.
Steere, 3 Meriv. 210, 17 Rev. Rep. t)7, 36
Eng. Reprint 81 ; Kennedv v. Green, 3 Mvl.
& K. 099, 10 Eng. Ch. 699, 40 Eng. Repnnt
266. See Dryden P. Frost, 2 Jur. 1030, 8
L. J. Ch. 235, 3 Mvl. & C. 670, 14 Eng. Ch.
670, 40 Eng. Reprint 1084.
61. De Kav r. Hackensack Water Co., 38
N. J. Eq. 158 ; Bunton v. Palmer, (Tex. 1888)
9 S. W. 182.
Effect of collusion between agent and third
person sec supra, III, E, 4, d, (n).
62. Indiana.— Sharp v. Jones, 18 Ind. 314,
81 Am. Dec. 359.
New York.— Rand v. Moulton, 72 N. Y.
App. Div. 230, 70 N. Y. Suppl. 174; Wal
dorf v. Simpson, 15 N. Y. App. Div. 297, 44
N. Y. Suppl. 921.
Vermont.—Arlington v. Hinds, 1 D. Chipm.
431. 12 Am. Dec. 704.
United States. — Moline Malleable Iron Co.
v. York Iron Co., 83 Fed. 66, 27 C. C. A.
442.
England.— Fairlie r. Fenton, L. R. 5 Exch.
169, 39 L. J. Exch. 107, 22 L. T. Rep. N. S.
373, 18 Wklv. Rep. 700; Pratt v. Willey, 2
C. 4 P. 350/12 E. C. L. 611.
Loss or waiver of right.— An entry on thi!
books of the principal of an account and
settlement between himself and his agent,
made in ignorance of the actual dealings of
the agent with a third person, cannot hind
the principal or defeat him from recovering
the amount actually due on a contract made
bv the agent for his principal's benefit.
Rogers p. Holden, 142 Mass. 190, 7 N. E.
768.
63. Massachusetts.—Barry p. Page, 10 Gray
398.
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(n) Defenses and Equities.** Equities arising between the third person
and a known agent cannot as a rule be set up against the principal when he sues
on the contract made by the agent as such with the third person.85 Where, how
ever, an agent takes a promissory note for his principal, payable to himself, and
then transfers it to his principal, the principal stands in the position of the original
holder, and the note in his hands is subject to whatever defenses might have been
made to it in the hands of the agent.08 And where a principal accepts a contract
made by the agent, he takes it as the agent made it
,
and subject to all equities and
defenses arising out of the conditions thereof, and the means and instrumentalities
by which the agent procured it
,
even though the agent acted without authority or
in excess of his' powers.87
b. Undisclosed Principal — (i) In General. As a corollary to the well-
recognized principle that the rights of the other contracting party are not affected
by the disclosure of a theretofore unknown principal,88 the rule is elementary
that an undisclosed principal may appear and hold the other party to the contract
made with the agent.80 However, a person has a right to determine with whom
Xew Hampshire.— . Kaulback p. Churchill,
59 N. H. 29G.
Xew York:— Taintor p. Prendergast. 3 Hill
72, 38 Am. Dec. 018; Kirkpatrick p. Stainer,
22 Wend. 244.
North Carolina. — Barham v. Bell, 112
X. C. 131, lti S. E. 903.
United States.— Oelrieks p. Ford, 23 How.
49. 16 L. ed. 534.
Canada. — Webb p. Sharman, 34 U. C.
Q. B. 410.
In England, by usage of trade, the foreign
principal cannot hold Hie other party to the
contract made with the agont, unless there
is something in the bargain showing the in
tention to be otherwise. Elbinger Actien-
Gesellschaft v. Claye, L. R. 8 Q. B. 313, 42
L J. Q. B. 151, 28 L, T. Rep. X. S. 405.
64. Fraud of agent as a defense see infra,
III, F, 1, c.
Illegality of agency as a defense see Con
tracts, 9 Cyc. 54G et seq.; Gaming, 20 Cyc.
741 et seq.
Payment to agent as a defense see tn/ri,
III. F, 1, d, (i).
65. Wright r. Cabot, 89 X. Y. 570 [affirm
ing 47 X. Y. Super. Ct. 229].
66. Hutchinson r. Hutchinson, 46 Me. 154.
And see McCormick Harvesting Mach. Co. v.
Taylor. 5 X. D. 53, 63 N. W. 890, 57 Am. St.
Rep. 538. holding that if an agent for the
sale of machinery sells machinery of his own
and takes in payment therefor a horse, which
he afterward sells with a warranty, taking in
payment therefor a note made payable to
his principal, and the latter, being ignorant
of the transaction and supposing that the.
note was taken in payment for his own ma
chinery, receives the note upon a settlement
of the agency account and gives his agent a
credit for the full amount thereof, the maker
of the note may, in an action upon it by
the payee, set up a breach of warranty of
the horse, and defeat a recovery.
67. Ioxca.— Davis v. Danforth. 65 Iowa
601, 22 X. W. 8S9. where plaintiffs' agent,
who was authorized to take orders for wagons
and carriages and transmit them to plaintiffs,
took defendants' order, but defendants, not
being content with plaintiffs' printed and
published warranty, demanded a further war
ranty, whereupon a warranty was written
out by the agent in duplicate, one copy of
which was left with defendants and the othir
of which the agent agreed to forward with
tiie order to his principals for their accept
ance or rejection ; and he sent the order to
the principals but failed to send the warranty,
and plaintiffs forwarded the wagons and car
riages without any knowledge of the written
warranty, and the goods did not fulfil the
conditions thereof; and it was held that plain
tiffs were liable to the same extent as if the
goods had been sold by them upon that
warranty.
Louisiana. — Findley V. Breedlove, 4 Mart.
X. S. 105.
Massachusetts. — Brigham r. Palmer, 3
Allen 450.
Michigan.— Davis p. Kncale, 97 Mich. 72,
56 X. W. 220, holding that the fact that
agents canvassing for subscriptions to a
manufacturing plant to be put in by tbeit
principals had no authority to accept sig
natures on condition is no reply to the de
fense of one so signing that the condition
had not been complied with.
Mississippi. — Bowers r. Johnson. 10 Sm. i
M. 109.
New York — I.hvell P. Chamberlin. 31 X. Y.
611.
South Dakota.— Union Trust Co. r. Phil
lips, 7 S. D. 225, 03 X. W. 903.
And see infra. 111. F, 1
. b
, (\). (A).
Ratification of authorized contract as rati
fication of unauthorized conditions see supra,
I, F, 2, f.
68. See supra. Ill, E, 1, b.
69. Alabama.— Sellers, etc., Co. P. Malone-
Filcher Co., 151 Ala. 420, 44 So. 414: West
ern Union Tel. Co. r. Manker, (1906 ) 41 So.
850; Manker r. Western Union Tel. Co..
137 Ala. 292, 34 So. 839; Bell P. Re-molds.
78 Ala. 511, 56 Am. Rep. 52.
Connecticut.— Sullivan p. Shailor. 70 Conn.
733. 40 Atl. 1054.
Georgia.— Propeller Tow-Boat Co. r. West
ern Union Tel. Co., 124 Ga. 478. 52 S. E.
700; Woodruff r. McGehee. 30 Ga. 158.
Illinois.— Delaware, etc., R. Co. r. Thayer,
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he will contract, and he cannot have another person thrust upon him against his
expressed will.70 Accordingly if a person, in contracting with an agent whose
agency is unknown, gives exclusive credit to the agent, as where he imposes per
sonal trust or confidence in the agent or relies on his solvency or his special knowl
edge or skill, the principal cannot come forward and hold the other party to the
contract.71
(n) Contracts of Sale. An undisclosed principal may claim the benefit
of a contract of sale of his property by his agent, and may maintain an action
thereon, and enforce any remedies which might have been pursued by the agent
himself.72
41 111. App. 192; Warder v. White, 14 111.
App. 50.
Iowa.— Young v. Lohr, 118 Iowa G24, 92
N. W. 684.
.Massachusetts. — Foster v. Graham, 166
Mass. 202, 44 N. K 129; Merrill v. Norfolk
Bank, 19 Pick. 32; Kelley v. Munson, 7
Mass. 319, 5 Am. Dec. 47.
Minnesota.— Ames v. First Div. St. Paul,
etc., R. Co., 12 Minn. 412.
Missouri.— Kelly i: Thuev, 143 Mo. 422,
45 S. W. 300 [overruling 102 Mo. 522, 15
5. W. 621.
Xew York.— Milliken v. Western Union
Tel. Co., 110 N. Y. 403. 18 N. E. 251, 1
L. R. A. 281; Wiehle v. Saffold. 27 Misc.
5(12, 58 N. Y. Suppl. 208; Johnson r. Doll,
11 Misc. 345, 32 X. Y. Suppl. 13-2: Gubner
t . Vick, 6 N. Y. St. 4; Taintorr. Prendergast,
3 Hill 72, 38 Am. Dec. 618; Beebee v. Robert,
12 Wend. 413, 27 Am. Dec. 132.
Ohio. — Marine Ins. Co. v. Walsh-TJpstill
Coal Co.. 23 Ohio Cir. Ct. 191.
Oregon. — Kitchen v. Holmes, 42 Oreg. 252,
70 Pac. 830.
Pennsylvania. — Gilpin v. Howell, 5 Pa. St.
41, 45 Am. Dec. 720.
Tennessee. — Foster v. Smith, 2 Coldw. 474,
88 Am. Dec. 604.
Vermont.— Culver v. Bigelow, 43 Vt. 249;
Wait v. Johnson, 24 Vt. 112.
Virginia. — National Bank v. Nolting, 94
Va. 263, 26 S. E. 826.
West Virginia. — Coulter v. Blatchley, 51
W. Va. 163, 41 S. E. 133.
Wisconsin.— Wilson v. Groelle, 83 Wis.
530, 53 N. W. 900 ; McNair v. Rewev, 62 Wis.
107, 22 N. W. 339.
United States.— Ford v. Williams, 21 How.
287, 16 L. ed. 36; New Jersey Steam Nav.
Co. t>.Merchants Bank, 6 How." 344, 12 L. ed.
465; Rea v. Barker. 135 Fed. 800.
England.—North Western Bank v. Poynter,
[18951 A. C. 56. 64 L. J. C. P. 27, 72
L. T. Rep. N. S. 93, 11 Reports 125; Langton
f. Waite, L. R. 6 Eq. 165. 37 L. J. Ch. 345,
18 L. T. Rep. N. S. 80. 16 Wklv. Rep. 508;
Lisset r. Reave. 2 Atk. 394, 26 Eng. Reprint
638; McCaul 8. Strauss, Cab. & E. 106;
Phelps c. Prothcro, 16 C. B. 370, 3 C. L. R.
006, 1 Jur. N. S. 1170, 24 L. J. C. P. 225,
81 E. C. L. 370; Humphrey r. Lucas, 2 C. &
K. 152, 61 E. C. L. 152" (holding that if
a broker enters into a contract for an undis
closed principal, the latter may sue on the
contract in his own name; and a rule of
the exchange on which the contract was made
which declares that a contract made by a
broker for an undisclosed principal shall be
regarded as the contract of the broker only
does not control this right, even though the
principal was cognizant of the rule) ; Cooke
v. Seeley, 2 Exch. 746. 17 L. J. Exch. 286;
Grojan v. Wade, 2 Stark. 443, 3 E. C. L.
481.
Canada. — Crawford v. Fraser, 21 U. C.
Q. B. 518; Mair v. Holton, 4 U. C. Q. B.
505.
See 40 Cent. Dig. tit. "Principal and
Agent." §§ 502, 503.
Election to hold agent. — Where an agent
sold goods without disclosing his principal,
and the principal understood from the buy
ers' statement that they had paid the agent
therefor, the bringing of suit by the prin
cipal against the agent was no defense to a
subsequent action by the principal against
the buyers. Bertoli r. Smith, 69 Vt. 425,
38 Atl. 76.
Right of undisclosed principal to avail him
self of guaranty addressed to agent see Guar
anty, 20 Cvc. 1428 ct seq.
70. See Contracts. 9 Cyc. 386.
71. Alabama.— Birmingham Matinee Club
v. McCartv, (1907) 44 So. 642.
Illinois.— Cowan v. Curran, 216 111. 598,
75 N. E. 322. To the contrary see Warder v.
White, 14 111. App. 50 [citing Grojan v.
Wade, 2 Stark. 443, where it appeared that
the other contracting party would not be
prejudiced hy allowing the principal to sue on
the contract].
Maryland. — See Whiting v. William H.
Crawford Co., 93 Md. 390. 49 Atl. 615, hold
ing that where a manufacturer refuses to
sell goods to a broker on account of the
broker's principal, but offers to sell the goods
to the broker individually, who purchases
the same, representations by the broker to
his principal that the goods have been pur
chased for the latter do not render the manu
facturer liable to the latter.
Massachusetts.— Winchester v. Howard, 97
Mass. 303, 93 Am. Dec. 93.
Ntto York.— Moore t\ Vulcanite Portland
Cement Co., 121 N. Y. App. Div. 067. 106
N. Y. Suppl. 393. See, however. Wiehle r.
SafTord, 27 Misc. 562. 58 N. Y. Suppl. 298,
where the facts were held not to bring the
case within the exception to the general rule.
To the contrary see Kellv v. Thuey, 143 Mo.
422, 45 S. W. 300 forerri/Zim/ 102 Mo. 522,
15 S. W. 621.
72. Colorado.—Parker v. Cochrane, 11 Colo.
363, 18 Pac. 209.
Illinois.— Rice, etc.. Malting Co. v. Inter-
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(m) Contracts For Transportation. Where an agent contracts in his
own name for the transportation of goods without disclosing the name of his
principal, the principal has a right of action against the carrier for failure to comply
with the contract, or for loss of or injury to the property."
(iv) Written Contracts ; Sealed Contracts; Negotiable Instru
ments. The rule that an undisclosed principal may maintain an action on a
contract made by his agent in his name alone, on proof that in making the contract
the agent was acting for the principal, is not varied by the fact that such contract
was in writing.74 There are, however, exceptions to the rule. In jurisdictions
where the distinction between sealed and unsealed instruments is still recognized,
a contract under seal made by an agent in his own name cannot be sued upon by
the principal; 76 and in the case of a negotiable instrument, made payable to the
agent, the principal cannot maintain an action thereon, unless he obtains the right
to sue by indorsement or transfer.76
national Bank, 80 111. App. 130 [affirmed
in 185 111. 422, 50 N. E. 1002] ; Havanna,
etc., R. Co. v. Walsh, 85 111. 58.
Indiana.— Johnson v. Hoover, 72 Ind. 395.
See also Summers v. Hutson, 48 Ind. 228.
Maine.— Gushing v. Rice, 46 Me. 303, 71
Am. Dec. 577.
Maryland. —■Noel Constr. Co. V. Atlas Port
land Cement Co., 103 Md. 209, 03 Atl. 384;
Miller v. Lea, 35 Md. 396, 6 Am. Dec. 417;
Oelrichs v. Ford, 21 Md. 489.
Michigan. — Jenness v. Shaw, 35 Mich. 20.
Minnesota.— Haines v. Starker, 82 Minn.
230. 84 N. W. 910.
Missouri. — Kellv v. Thuev, 143 Mo. 422.
45 S. VV. 300 [overruling 102 Mo. 522, 15
S. W. 62].
North Carolina. — Nicholson v. Dover, 145
N. C. 18, 58 8. E. 444, 13 L. R. A. N. S.
167; Cowan v. Fairbrother, 118 N. C. 406,
24 S. E. 212, 54 Am. St. Rep. 733, 32 L. R.
A. 829.
Vermont.— Bertoli v. Smith, 69 Vt. 425,
38 Atl. 76 ; Edwards V. Golding, 20 Vt. 30.
England.— Lay ton v. Smith, 17 Nova
Scotia 331. See also Norfolk v. Worthy,
1 Campb. 337, 10 Rev. Rep. 749.
Canada.— Hudon Cotton Co. v. Canada
Shipping Co., 13 Can. Sup. Ct. 401; Mc
Carthy v. Cooper, 8 Out. 310 [affirmed in
12 Ont. App. 284].
See 40 Cent. Dig. tit. " Principal and
Agent," § 504.
73. Minnesota.— Ames v. First Div. St.
Paul, etc.. R. Co., 12 Minn. 412.
A'cio Hampshire.— Elkins v. Boston, etc.,
R. Co., 19 N. H. 337, 51 Am. Dec. 184.
New York.— Talcott r. Wabash R. Co., 159
N. Y. 401, 54 N. E. 1 [modifying 89 Hun
492. 35 N. Y. Suppl. 574] : Trimble v. New
York Cent., etc., R. Co., 39 N. Y. App. Div.
403, 57 N. Y. Suppl. 437 [affirmed in 102
N. Y. 84, 56 N. E. 532, 48 L. R. A. 115].
See Talcott e>.Wabash R. Co., 109 N. Y.
App. Div. 491. 96 N. Y. Suppl. 548 [affirm
ing 39 Misc. 443, 80 N. Y. Suppl. 149].
Pennsylvania. — Cumberland Valley R. Co.
r. Hughes, 11 Pa. St. 141, 51 Am. Dec. 513.
Texas. — Pacific Express Co. v. Redman,
(Civ. App. 1901) 60 S. W. 677.
United States. — New Jersey Steam Nav.
Co. i'. Merchants' Bank, 6 How. 344, 12 L.
ed. 465.
74. Alabama — Powell !'. Wade, 109 Ala.
95, 19 So. 500, 55 Am. St. Rep. 915.
Mame.— Kingslev v. Siebrecht, 92 Me. 23,
42 Atl. 249, 09 Am. St. Rep. 486.
Maryland. — Oelrichs v. Ford, 21 Md. 489.
Massachusetts.— Huntington !". Knox. 7
Cush. 371.
New Hampshire.— Bryant v. Wells. 50
N. H. 152.
New York.— Sherman v. New York Cent.
R. Co., 22 Barb. 239; Nicoll r. Burke, 8 Abb.
N. Cas. 213.
North Carolina. — Bar ham v. Bell, 112
N. C. 131, 16 S. E. 903.
Pennsylvania. — Messier v. Amery, 1 Yeates
533, 1 Am. Dec. 310.
Texas. — Edwards v. Ezell. 2 Tex. App. Civ.
Cas. 8 270.
United States.— Darrow v. H. R. Horn?
Produce Co., 57 Fed. 463.
See 40 Cent. Dig. tit. " Principal ami
Agent," § 506.
Parol evidence showing that in the making
of the contract the agent was acting for the
principal does not contradict the writing:
it only explains the transaction. See infra,
IV, E, 2, a. (i), (J), 2, b.
75. Illinois.— Stockbarger v. Sain, 69 111.
App. 436 ; Equitable L. Assur. Co. r. Smith.
25 111.App. 471.
Kentucky. — Violett V. Powell, 10 B. Mon.
347, 52 Am. Dec. 548.
Missouri. — State !'. O'Neill, 74 Mo. App.
134.
New York.— Henricus e. Englert. 137 N. Y.
488, 33 N. E. 550; Schaefer v. Henkel, 75
N. Y. 378; Briggs (,'. Patridge. 64 N. Y. 357.
21 Am. St. Rep. 517; Spencer v. Field, 10
Wend. 87.
Tennessee .— Cocke c. Dickens, 4 Yerg. 3j,
26 Am. Dec. 214.
United States. — Clarke p. Courtney, 5 Pet.
319. 8 L. ed. 140.
England.— Sims v. Bond. 5 B. & Ad. 389.
2 N. '& M. 008, 27 E. C. L. 168.
76. Alabama.— Moore v. Penn, 5 Ala. 135.
Massachusetts.— Fuller f. Hooper, 3 Gray
334.
New Hampshire.— Chandler v. Coe, 54
N. H. 561.
North Carolina.— Grist v. Backhouse, 20
N. C. 496.
• United States.— XI. S. Bank v. Lyman. 2
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(v) Defenses and Equities 77— (a) In General. Where a third person
who has entered into a contract with an agent in ignorance of the fact that he was
not the real principal, as he assumed to be, is sued upon the contract by the princi
pal, he may avail himself of every defense which existed in his favor against the
agent at the time the principal first demanded fulfilment of the contract.78
(b) Set-Off and Counter-Claim — (1) General Rule. The general rule is
that a person contracting with an agent in his own name without notice of t>-
agency may set off a debt due to him from the agent personally in an aet^"1 by
the principal; 79 and this right is not affected by the fact that the agent *•* contract-
Fed. Cas. No. 924, 1 Blatchf. 297, 20 Vt.
6G6.
See Commercial Paper, 8 Cyc. 66; and
infra, IV, C, 1, b, (v).
77. Fraud of agent as a defense see infra,
HI, F, 1, c.
Illegality of agency as a defense
tbacts, 9 Cyc. 54(5 et acq.; Gamiv«, 20 Cyc.
741 et seq.
Payment to agent as a defense see infra,
III, F, 1, d, (ii).
78. California. — Amann v. Lowell, 66 Cal.
306, 5 Pac. 303 ; Ruiz v. Norton, 4 Cal. 355,
20 Am. Dec. 618.
Georgia.— McConnell r. East Point Land
Co., 100 Ga. 129. 28 S. E. 80; Peel v. Shep
herd, 58 Ga. 365; Woodruff v. McGehee, 30
Ga. 158.
Illinois.— Wiser r. Springside Coal Min.
Co.. 94 111. App. 471.
Kentucky. — Tutt v. Brown, 5 Litt. 1, 15
Am. Dec. 33.
Maine.— Hook v. Crowe, 100 Me. 399, 61
Atl. 1080.
Maryland. — Baltimore Coal Tar, etc., Co.
r. Fletcher, 01 Md. 288; Miller P. Lea, 35
Md. 396, 6 Am. Dec. 417; York County Bank
f. Stein, 24 Md. 447.
Massachusetts.— Huntington v. Knox, 7
Cush. 371; Ilslev v. Merriam, 7 Cush. 242,
54 Am. Dec. 721.
Minnesota.— Lough p. Thornton, 17 Minn.
253.
Missouri. — Henderson v. Botts, 56 Mo.
App. 141.
Scio Jersey.— Bernshouse v. Abbott, 45
X. J. L. 531,' 46 Am. Rep. 789.
New York.— Van Lien v. Byrnes, 1 Hilt.
133; Bliss t\ Sherrill, 42 N. V. Suppl. 432;
Taintor r. Prendergsist, 3 Hill 72, 38 Am.
Dec. 618.
Ohio.— Miller V. Sullivan, 39 Ohio St. 79;
Hitchcock P. Kellcv, 18 Ohio Cir. Ct. 808,
4 Ohio Cir. Dec. 180.
Pennsylvania.—Matter of Merrick. 2 Ashm.
485 [reversed on another point in 5 Watts
& S. 9].
Tennessee. — Foster v. Smith, 2 Coldw. 474,
88 Am. Dec. 604.
England.— Mildred v. Maspous, 8 App. Cas.
874, 5 Aspin. 182, 53 L. ,T. Q. B. 33, 49
L. T. Rep. N. S. 685, 32 Wklv. Rep. 125;
Ex p. Dixon, 4 Ch. D. 133, 46 L. J. Bankr.
20, 35 L. T. Rep. N. S. 644, 25 Wkly. Rep.
105; Borries v. Imperial Ottoman Bank, L. R.
9 C. P. 38, 43 L. J. C. P. 3, 29 L. T. Rep.
N. S. 689, 22 Wklv. Rep. 92; Semenza v.
Brinsley, 18 C. B. N. S. 467. 11 Jur. N. S.
409, 34 L. J. C. P. 161, 12 L. T. Rep. N. S.
265, 13 Wklv. Bv 634, 114 E. C. L. 467;
George v C'«^get;t» 2 Esp. 557, Peake Add.
Cas. 131. ' T. R. 355, 4 Rev. Rep. 462.
Se<- 40 Cent. Dig. tit.
" Principal and
.Agent," § 508.
Notice of agency. — If the third person, at
the time he contracts with the agent, knows
of the agency or has sufficient information
fairly to infer its existence, he cannot, as
against the principal, set up equities arising
between him and the agent (Pratt v. Willey,
2 C. & P. 350, 12 E. C. L. 611), although
the principal's name is not disclosed (Wright
v. Cabot, 89 N. Y. 570 [affirming 47 N. Y.
Super. Ct. 229] ).
The contract which an unknown principal
may claim the benefit of is the entire con
tract as made by the agent, and not a part
of it. Delaware, etc., R. Co. c. Thayer, 41
111.App. 192. And see Roosevelt v. Doherty,
129 Mass. 301, 37 Am. Rep. 356; and supra,
111, F, 1, a, (II). Ratification of authorized
contract as ratification of unauthorized con
ditions see. supra, I, F, 2, f.
79. Alabama.— Gardner v. Allen, 6 Ala.
1S7. 41 Am. Dec. 45.
Arkansas.— Frazier v. Poindexter, 78 Ark.
241, 95 S. W. 464, 115 Am. St. Rep. 33.
Georgia. — Ruan V. Gunn, 77 Ga. 53;
Durant Lumber Co. v. Sinclair, etc., Lumber
Co., 2 Ga. App. 209, 58 S. E. 485.
• Illinois.— Stinson v. Gould, 74 111. 80.
Kentucky. — Violett v. Powell, 10 B. Mon.
347, 52 Am. Dec. 548; Tutt v. Brown, 5
Litt. 1, 15 Am. Dec. 33.
Maryland. — Miller v. Lea, 35 Md. 396, 6
Am. Dec. 417.
Missouri. — Greene v. Chickering, 10 Mo.
109.
A'eu- York.— Burnham v. Evro, 123 N. Y.
App. Div. 777, 108 N. Y. Suppf. 452; Pollacek
v. Scholl, 51 N. Y. App. Div. 319, 64 N. Y.
Suppl. 979; Pratt v. Collins, 20 Hun 126;
Tannebaum v. Marsellus, 3 Misc. 351, 22 N. Y.
Suppl. 928; Hogan v. Shorb, 24 Wend. 458.
Pennsylvania. — Belfield v. National Sup
ply Co., 189 Pa. St. 189, 42 Atl. 131, 69 Am.
St. Rep. 799; Frame v. William Penn Coal
Co., 97 Pa. St. 309; Finn-Vipond Constr.
Co. v. Wolf, 12 Pa. Super. Ct. 317. •
England.— Ex p. Dixon, 4 Ch. D. 133. 40
L. J. Bankr. 20, 35 L. T. Rep. N. S. 644, 25
Wkly. Rep. 105.
See 40 Cent. Dig. tit.
" Principal and
Agent," § 509.
See, however, Stevenson r. Kyle, 42 W. Va.
229. 24 S. E. 886, 57 Am. St. Rep. 854, hold
ing that if an agent sells the principal'9
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ing in his own name without disclosing the agency is acting in contravention of the
express directions of his principal.80
(2) Limitation of Rule.81 The general rule stated in the preceding section
does not apply where the third person has notice, actual or constructive, that the
agent is not the principal.82 Accordingly a person purchasing from an agent who
has neither the possession nor other indicia of property in himself is not entitled
L^ «et off a debt due to him from the agent when sued by the undisclosed principal,
since ^ absence of such apparent title or authority is sufficient to put the pur
chaser upon Equity as to the agent's true position in the transaction.83 Thus the
English rule, folio rr^j by many American cases, is that purchasers from a broker
who does not disclose Ui» orincipal cannot set off a debt due them by the broker
against the owner, since the looker is employed without being put into possession
of the goods; but that it is otherwise as to factors, who are intrusted with the
possession as well as the disposit'on oi the property.84 And if the character of
one of the contracting parties is equivocal — if he .is known to be in the habit of
contracting sometimes as principal and sometimes as agent, a purchaser who buys
with a view of covering his own debt and availing himself of a set-off is bound to
inquire in what character he is acting in the particular transaction; and if the
purchaser chooses to make no inquiry, and it should appear that he has contracted
with an undisclosed principal, he will be denied the benefit of his set-off.85 If an
property and takes in payment an order on a
third person in his own name, the prinei-
pay may compel payment of the order free
from any set-off as between the agent and
the third person, although the latter knew
nothing of the agency.
Right of bank to set off agent's debt against
deposit made for principal see Banks and
Banking, 5 Cyc. 551 note 57.
80. Georgia.— Peel v. Shepherd, 58 Ga. 365.
Ioioa.— Eclipse Wind Mill Co. v. Thorson,
46 Iowa 181.
Vermont.— Squires r. Barber, 37 Vt. 558.
England.— Stevens v. Biller, 25 Ch. D. 31,
53 L. J. Ch, 249, 50 L. T. Rep. N. S. 36, 32
Wklv. Rep. 419; Ex p. Dixon. 4 Ch. D. 133,
46 L. J. Bankr. 20, 35 L. T. Rep. N. S. 644,
25 Wkly. Rep. 105.
Canada.- — Bowmanville Maeh. Co. v.
Dempster, 2 Can. Sup. Ct. 21 [affirming 11
Nova Scotia 273] ; Smith v. Grouette, 2 Mani
toba 314; Baird v. Anderson, 3 Nova Scotia
Dec. 181.
81. Estoppel of third person to deny
agency or authority see supra, I, E, 2, c.
82. Rhea v. Bucklev Custom Shirt Mfg.
Co., 81 Mo. App. 400*; McLachlin v. Brett,
105 N. Y. 394, 12 N. E. 17; Moline Malleable
Iron Co. v. York Iron Co., 83 Fed. 66, 27
C. C. A. 442: Semenza v. Brinsley, 18 C. B.
N. S. 467, 11 Jur. N. S. 409, 34 L. J. C. P.
161. 12 L. T. Rep. N. S. 265, 13 Wklv. Rep.
634. 114 E. C. L. 467; Dresser r. Norwood,
17 C. B. N. S. 466, 10 Jur. N. S. 851, 34
L. J. C. P. 48, 11 L. T. Rep. X. S. Ill, 12
Wkly. Rep. 1030, 112 E. C. L. 466.
83. Arkansas.— Frazier r. Poindexter, 78
Ark. 241, 95 S. W. 464, 115 Am. St. Rep. 33.
Oeorqia. — Rosser v. Darden, 82 Oa. 219,
7 So. 919. 14 Am. St. Rep. 152.
Illinois.— Clark v. Smith, 88 111. 298;
Stinson r. Gould, 74 111. 80.
Maine — Traub v. Milliken, 57 Me. 63, 2
Am. Rep. 14.
Michigan.— Kornemann v. Monaghan, 24
Mich. 36.
Xew Jersey.— Bersnhouse r. Abbott, 45
N. J. L. 531, 46 Am. Rep. 789.
Neio York— Pratt v. Collins, 20 Hun 126;
Harrison f. Ross, 44 N. Y. Super. Ct. 230
[affirmed in 80 X. Y. 646]. See also Mull
v. Ingalls, 30 Misc. 80, 62 X. Y. Suppl. 830
[affirmed in 62 X. Y. App. Div. 631, 71 X. Y.
Suppl. 1142].
Xorth Carolina.— See Brown v. Morris, 83
N. C. 251.
Ohio.— Crosby r. Hill, 39 Ohio St. 100.
Vermont.— Bertoli v. Smith, 69 Vt. 425,
28 Atl. 76.
England.— Pearson v. Scott, 9 Ch. D. 198,
47 L. J. Ch. 705, 38 L. T. Rep. N. S. 747, 26
Wklv. Rep. 796; Borries v. Imperial Otto
man" Bank, L. R. 9 C. P. 38, 43 L. J. C. P.
3, 29 L. T. Rep. N. S. 689, 22 Wklv. Rep.
92 ; Semenza v. Brinsley, 18 C. B. X. S. 467,
11 Jur. X. S. 409, 34 L. J. C. P. 161, 12
L. T. Rep. X. S. 265, 13 Wklv. Rep. 634,
114 E. C. L. 467; Rabone r. Williams. 7
T. R. 360 note, 4 Rev. Rep. 463 note.
84. Butler p. Dorman, 68 Mo. 298. 30 Am.
Rep. 795; Bliss r. Bliss, 7 Bosw. (X. Y.)
339; Hogan t: Shorb, 24 Wend. (X. Y.) 45S;
Ex p. Dixon, 4 Ch. D. 133, 46 L. J. Bankr.
20, 35 L. T. Rep. X. S. 644, 25 Wklv. Rep.
105; Baring v. Corrie, 2 B. & Aid. 137, 20
Rev. Rep. 383; Semenza f. Brinslev, 18 C. B.
X. S. 467, 11 Jur. X. S. 409, 34 L. J. C. P.
161, 12 L. T. Rep. X. S. 265, 13 Wklv. Rep.
634, 114 E. C. L. 467. Contra, as to factors,
see Dortic v. Jeffers, 10 Rich. (S. C. ) 83.
85. Miller v. Lea, 35 Md. 396, 6 Am. Dec.
417; Baxter v. Sherman, 73 Minn. 434, 76
X. W. 211, 72 Am. St. Rep. 631; Judson v.
Stilwell, 26 How. Pr. (X. Y.) 513; Browne
i'. Robinson. 2 Cai. Cas. (N. Y.) 341; Baring
p. Corrie, 2 B. & Aid. 137, 20 Rev. Rep. 3S3;
Fish v. Kempton, 7 C. B. 687. 13 Jur. 750,
18 L. J. C. P. 206, 62 E. C. L. 687 ; Semenza
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agent makes a contract in behalf of an undisclosed principal and deposits money
of the principal with the other party as security for performance, the other party
cannot set oft* a debt due him from the agent personally when the principal, after
performance of the contract, sues to recover the deposit.86 It is essential that the
set-off, in order to be available, should be due and payable at the time when the
right to offset equities is claimed.87
c. Fraud of Agent as Defeating Liability. A contract induced by the fraii^'
misrepresentation of an agent while acting within the real or apparent bc** °* ms
authority cannot be enforced by the principal against the party misW even though
the principal did not authorize the agent to act fraudulently °' to misrepresent.88
But where the fraudulent acts or misrepresentations of t^e agent were not within
the scope of his authority, they cannot be set up a* * defense to an action on the
contract by the principal.89 If an agent is guilty of a breach of trust in acting
for both parties to a transaction without their consent to the dual agency, his
primary principal is not bound,00 and the adverse party also may repudiate the
transaction.*1
d. Payment to Agent as Discharging Liability — (i) Where Agency Is Dis
closed. Payment to one whose agency is known but whose authority to receive
payment is not shown will not preclude the principal from recovering from the
debtor where the agent has failed to account to the principal.02 Nor is a principal
V. Brinsley, 18 C. B. (X. S.) 407, 11 Jur.
N. S. 409," 34 L. J. C. P. 161, 12 L. T. Rep.
N. S. 265, 13 Wkly. Rep. 034, 114 E. C. L.
467 ; Ramazotti v. Bowring, 7 C. B. X. S.
851, 6 Jur. N. S. 172, 29 L. J. C. P. 30, 8
Wklv. Rep. 114, 97 E. C. L. 851.
86. White v. Jaudon, 9 Bosw. (N. Y.) 415.
87. McCobb v. Lindsay, 15 Fed. Cas. Xo.
8,704, 2 Cranch C. C. 215; Kennedy v. Turn-
bull, 15 X. Brunsw. 378, holding that the
right to set-off must accrue before the third
person acquires knowledge of the principal.
88. Georgia— Barrie v. Miller, 104 Ga. 312,
30 S. E. 840, 69 Am. St. Rep. 171.
Illinois.— O'Donnell. etc., Brewing Co. v.
Farrar, 103 III. 471, 45 X. E. 283 [affirming
62 III. App. 471]; Rockford, etc., R. Co. v.
Shunick, 65 III. 223.
Indiana. — Haskit v. Elliott, 58 Ind. 493.
Maine — Pitcher i: Webber, 103 Me. 101,
68 Atl. 593.
Mart/land.— Wilson v. Pritchett, 99 Md.
583, 58 Atl. 360.
Michigan.— Shrimpton v. Netzorg, 104
Mich. 225, 62 X. W. 343.
Minnesota.— Aultman r. Olson, 34 Minn.
450, 26 X. W. 451.
Mississippi. — Lawrence v. Hand, 23 Miss.
103. But see Chicago Bldg. etc., Co. v. Hig-
ginbotham, (1901) 29 So. 79, holding that
where the third person does not rely on the
false representation of the agent, but sends
a representative to investigate, he cannot
avoid the contract because of the fraud.
Missouri. — Barcus r. Hannibal. etc.,
Plank Road Co., 26 Mo. 102; Millard f.
Smith, 119 Mo. App. 701, 95 S. W. 940.
yew Hampshire.— Concord Bank v. Gregg,
14 X. H. 331.
Xew York.—Bennett v. Judson, 21 X. Y.
238; Cassard P. Hinman. 6 Bosw. 8; Sand-
ford V. Handy. 23 Wond. 200.
Pennsylmnia. — McXeile v. Cridland, 108
Pa. St. 16, 31 Atl. 939; Keough p. Leslie,
92 Pa. St. 424; Vanderslice v. Royal Ins.
Co., 13 Pa. Super. Ct. 455.
1 irginia. — Crump c. U. S. Min. Co., 7
Gratt. 352. 50 Am. Dec. 116.
Wisconsin.—Kickland v. Menasha Wooden-
Ware Co., 08 Wis. 34, 31 X. W. 471, 00 Am.
Rep. 831; Law v. Grant, 37 Wis. 548.
England.— Mullens r. Miller, 22 Ch„ D.
194, 52 L. J. Ch. 380, 48 L. T. Rep. X. S.
103, 31 Wkly. Rep. 559; Foster f. Green, 7
H. & X. 881, 31 L. J. Exch. 158, 6 L. T.
Rep. X. S. 390.
89. Roome v. Xicholson, 8 Abb. Pr. X. S.
(X. Y.) 343; Hackney v. Alleghany County
Mut. Ins. Co., 4 Pa. St. 185; Pennsylvania
Cent. Ins. Co. v. Kniley, 2 Pearson (Pa.) 229;
Delaware Mercantile Co. v. Knight, 20 Lane.
L. Rev. (Pa.) 141.
90. See supra, III. E, 1, a, (v), (bL
91. British-America Assur. Co. v. Cooper,
6 Colo. App. 25, 40 Pac. 147; Empire State
Ins. Co. v. American Cent. Ins. Co., 138 X. Y.
440. 34 X. E. 200 [affirming 04 Hun 485, 19
X. Y. Suppl. 504] ; Truslow v. Parkersburg
Bridge, etc., R. Co.. 01 W. Va. 028, 57 S. E.
51.
92. Colorado.— Lester v. Snyder, 12 Colo.
App. 351, 55 Pac. 013.
Indiana. — O'Conner v. Arnold, 53 Ind.
203.
Maine.— Stanwood e. Trefethen. 84 Me.
295, 24 Atl. 855; Pitts v. Mower, 18 Me. 361,
30 Am. Dec. 727.
Missouri. — Butler r. Dorman, G8 Mo. 298,
30 Am. Rep. 795.
Yeic Jersey.— Law v. Stokes, 32 X. J. L.
249, 90 Am. Dec. 055.
Yeic York.— Covle r. Brooklyn. 53 Barb.
41 [affirmed in 41 X. Y. 019].
I'ennsi/lvania.— Barker l". Dinsmorp. 72
Pa. St. 427. 13 Am. Rep. 097; Farmers', etc.,
Xat. Bank r. King, 57 Pa. St. 202. 98 Am.
Dec. 215; Seiple u. Irwin, 30 Pa. St. 513.
Forged order. — If a purchaser of goods
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bound by the receipt in full of his agent, where it is shown that the agent was
deceived by false representations of the debtor,93 or where it is not shown that the
agent had authority to compromise the debt;
94 but the principal may recover
from the debtor the balance remaining due after deducting the amount paid to the
agent. Where a debtor has knowledge or notice that his creditor's agent has
authority to receive nothing but legal tender in payment of the debt, payment to
the c.wnt in anything other than legal tender will not bind the creditor.95
(n) yfi*ERE Agency Is Undisclosed. The general rule is that where a
person contract with the agent of an undisclosed principal who has the indicia of
ownership of the pit^perty involved in the transaction, payment to such agent
prior to notice of his agenty js a good defense to an action thereafter brought by
the principal on the contract. Payment after notice of the agency, however, is
at the debtor's risk.97
from an agent was notified by the seller not
to pay any account without the seller's writ
ten authority, he remains liable to the seller
notwithstanding a payment to the agent on
a forged order directing payment to him.
Gerard v. Beauchemin, 18 Can. Sup. Ct. 111.
93. Baylv r. Baylv, 22 La. Ann. 17.
94. Brown p. Berry, 14 N. H. 459; Johnson
P. Baugh, etc., Co.. 58 Fed. 424; In re Pate,
4 Ct. CI; 523. And see Hammons P. Bigelow,
115 Ind. 363, 17 N. E. 192, holding that where
plaintiff, at the request of defendant, who
was liable on bonds, sent the bonds to a bank
for collection with instructions to receive
a sum less than their face if paid at a certain
time, and defendant at a later date paid an
amount less than the bank was authorized
to accept, for which the bank gave a release,
defendant was liable for the balance, it ap
pearing that he knew the extent of the bank*3
authority.
95. Aultman p. Lee, 43 Iowa 404 (where
payment was made to the agent in wheat) ;
Glass p. Davidson, 1 Baxt. (Tenn.) 47 (wher3
payment was made in current bank notes,
and it was held that the creditor was not
bound therebv). And see Blackburn P.
Schoes, 2 Canipb. 341, 11 Rev. Rep. 723.
96. Alabama.— Copeland p. Touchstone, 16
Ala. 333, 50 Am. Dec. 381.
California. — Lumley p. Corbett, 18 Cal.
494; Argenti P. Brannan, 5 Cal. 351.
Delaumre. — Connallv v. McConnell, 1 Pen-
new. 133, 39 Atl. 773."
Georgia.— Rosser p. Darden, 82 Ga. 219, 7
S. E. 919, 14 Am. St. Rep. 152; Peel v.
Shepherd, 58 Ga. 365.
Illinois. — Shine p. Kennealv, 102 111. App.
473.
loua. — Eclipse Wind Mill Co. p. Thorson,
46 Iowa 181.
Ifowe.— Traub p. Milliken, 57 Me. 63, 2
Am. Rep. 14.
Maryland. — Miller p. Lea. 35 Md. 396, 6
Am. Dec. 417.
Nebraska.— Cheshire Provident Tnst. r.
Gibson. 2 Nebr. (Unoff.) 392, 89 N. W. 243.
New York.— Maxfield t. Carpenter, 84 Hun
450, 32 N. Y. Suppl. 381.
Oregon. — Du Bois p. Perkins, 21 Oreg.
189, 27 Pac. 1044.
Tennessee. — See Roach p. Turk. 9 Heisk.
708. 24 Am. Rep. 360.
England,— Coates v. Lewes, 1 Campb. 444;
Townsend p. Inglis, Holt N. P. 278, 3 E. C. L.
116; Campbell p. Hassell, 1 Stork. 233. 2
E. C. L. 94, holding that a payment to a
broker is good, where the name of the prin
cipal is not disclosed, although the purchaser
knows that the broker sold for some unknown
principal, and del credere commission makes
no difference. And see Catterall P. Kindle,
L. R. 2 C. P. 368 [reversing 1 Hair. & R. 267,
12 Jur. N. S. 488, 35 L. J. C. P. 161, 14 L. T.
Rep. N. S. 102, 14 Wkly. Rep. 371]; Favenc
t\ Bennett, 11 East 38 (holding that goods
sold by a broker for a principal not named,
upon the terms as specified in the usual
bought and sold notes, which were delivered
over to the respective parties by the broker,
of " payment in one month, money," may be
paid for by the buyer to the broker within
the month, and that by a bill of exchange
accepted by the buyer and discounted by the
broker within the month, although having
to run a longer time before it was due; but
that where the buyer was also indebted to
the same broker for another parcel of goods,
the property of a different person, and he
made a payment to the broker generally,
which was larger than the amount of either
demand but less than the two together, and
afterward the broker stopped payment, such
payment ought to be equitably apportioned
as between the several owners of the goods
sold, who are only respectively entitled to
recover the difference from the buver); Thorn
ton p. Meux, M. & M. 43, 31 Rev. Rep. 711,
22 E. C. L. 467. Compare Drakeford >\
Piercy, 7 B. & S. 515, 14 L. T. Rep. N. S. 403.
See' 40 Cent. Dig. tit.
" Principal and
Agent," I 510.
Payment varying from terms of contract
see Blackburn P. Scholes, 2 Campb. 341, 343,
11 Rev. Rep. 723 (where such payment was
held to be good) : Campbell r. Hassell. 1
Stark. 233, 2 E. C. L. 94 (where such pay
ment was held to be bad).
97. Rice, etc.. Malting Co. r. IntPrnation.il
Bank, 86 111. App. 136 [affirmed in 185 Hi.
422. 56 N. E. 1062]; Warder r. White. 14
111.App. 50: Henderson, etc.. Co. r. Mdfallv.
48 ST. Y. App. Div. 134. 62 N. Y. Suppl. 582
[affirmed in 168 N. Y. 646. 61 N". E. 11301:
Lancaster r. Knickerbocker Ice Co.. 153 Pa.
St. 427, 26 Atl. 251; Tuttle p. Green, 10 Yt
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e. Money or Property Wrongfully Disposed of by Agent — (i) In General.
The general rule is that the principal may recover his property or its value from a
third person, where it has been wrongfully transferred by his agent contrary to
instructions or in excess of authority.98 Unauthorized payments of money made
by an agent may as a rule be recovered by the principal as money had and
received;99 and where an agent without apparent authority uses property of his
principal to liquidate his own indebtedness to a third person, or otherwise dispof°-of it
,
such property or its value may ordinarily be recovered by the prinove"*1 "V
an action of replevin or other appropriate action.1
(n) Right to Follow Trust Funds or Property, woney or property
intrusted to an agent for a particular purpose is impressed ^y law witn a trust
in favor of the principal until it has been devoted to such purpose; and where it
has been wrongfully diverted by the agent, suck trust generally follows the fund
62. And see Mitchell v. Bristol, 10 Wen*
(X. Y.) 492, holding that if goods be sold
by an agent without disclosing h'« agency,
and a promissory note payable to himself or
bearer be taken and transferred to his prin
cipal before maturity, a payment by thj
maker of the note to the agent after the
transfer will not prevent the principal from
bringing an action for the amount.
98. Arkansas.— Hill v. Coolidge, 33 Ark.
020.
Colorado.—Thatcher v. Kaucher, 2 Colo. 698.
Illinois.— Bertholf P. Quinlan, 08 111. 297.
Xew York.— Edwards V. Doolev, 120 X. Y.
540, 24 N. E. 827 [affirming 13 X. Y. St.
596] ; Barnard P. Campbell, 55 X. Y. 450, 14
Am. Rep. 289.
Pennsylvania.— McMahon t;. Sloan, 12 Pa.
St. 229, 51 Am. Dec. 601.
United States.—Warner p. Martin, 11 How.
209, 13 L. ed. 607.
Canada. —Moshier r. Keenan. 31 Ont. 658;
Morton t>.Stone, 30 U. C. Q. B. 158.
99. California. — California Steam Xav. Co.
P. Wright, 8 Cal. 585.
Illinois.— Leigh p. American Brake-Beam
Co., 205 111. 147. 68 X. E. 713; Schools of Tp.
Xo. 40 v. McCormick. 41 111. 323; Rusk r.
Newell, 25 111. 226.
.Yeio Jersey.— Demarest v. Xcw Barbadoes
Tp., 40 X. J. L. 604.
Xew York.— Gerard v. McCormick. 16
Daly 40, 8 X. Y. Suppl. 860 [affirmed in 130
N. V
.
261, 29 N. E. 1151 (where the third
person was put on inquiry as to the agent's
authority); Amidon v. Wheeler, 3 Hill 137.
Pennsylvania. — Frazier v. Erie Bank. 8
Watts & S. 18. See Farmers', etc., Xat.
Bank v. King, 57 Pa. St. 202, 98 Am. Dec.
215, holding that where a principal can show
that his money has been placed in the hand*
of another by his agent, it is no objection to
his claim that that other has promised to
pay it to the agent.
See, however, Perrv V. Herman, (W. Va.
1908) 60 S. E. 604, .holding that to
make one liable by reason of having par
ticipated in a misuse of money of the
principal by an agent, on the ground that
it was used to pay the private debt of the
agent, it is necessary, not only to show that
the person sought to be charged was awara
that the money belonged to the principal,
but also that he was aware that the debt
paid by it was a private debt of the agent,
or such a debt that payment thereof could
not be lawfully made out of the principal's
money.
1. Maryland. — Baltimore First Xat. Bank
P
. Taliaferro, 72 Md. 164, 19 AtL 364.
Missouri. — Benoist v. Siter, 9 Mo. 657;
Worthlngton v. Vette, 77 Mo. App. 445, where
an agent was authorized to transport goods
to a storage house and take a receipt there
for in the principal's name; and after the
goods were thus stored the agent retook th'j
goods and pledged them to a third person,
exhibiting to the latter, as evidence of titla
on the part of the agent, a receipt from the
depositary; and it was held that the third
person had no right to the goods as against
the principal.
.Yeio Jersey.— Dowden p. Crvder, 55 X. J. L.
329, 26 Atl. 941.
Xew York.— Larbig r. Peck, 174 X. Y. 513,
66 X. E. 1111 [affirming 09 X. Y. App. Div.
170, 74 X. Y. Suppl. 602] ; Talmage v. Xew
York Third Xat. Bank, 91 X. Y. 531 (where
a bank lent money to M, H's agent, for H,
knowing that the stocks pledged as collateral
belonged to H; and the bank afterward
claimed the right to hold the collateral a?
security for further loans made to M; and
it was held, that H was entitled to her col
lateral on repayment of the amount loaned
to her. as the bank was chargeable with no
tice of M's want of authority to borrow more
money for himself) ; Mikles p, Hawkins, 59
X. Y. App. Div. 253, 09 X. Y. Suppl. 557.
England.— Bouzi r. Stewart, U L. J. C. P.
228, 4 M. & G. 295, 5 Scott X. R. 1, 43 E. C. L.
158.
Canada. — Garden p. Xeily, 31 Xova Scptia
89. See also nickman v. Baker. 31 Xova
Scotia 208.
And see Reeves p. Smith, 1 La. Ann. 379,
holding that one who lends to an agent money
for his private use, ami receives from him
as security for its repayment a pledge of a
claim against a third person, known by the
lender to belong to his principal, will be
bound to account to the principal for the
amount received on the claim.
Liability of bank for diversion of princi
pal's money by agent see Banks and Bajtk-
iso, 5 Cyc. 530.
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or property in the hands of a third person, and the principal is ordinarily entitled
to pursue and recover it as long as it can be identified.2 But the burden of identi
fication is on the principal. As money has no
" ear-marks, " he must, as against an
innocent holder, be able to show that the money is his identical fund and impressed
with some notice of that fact.3 However, ear-marks are only indices enabling the
beneficial owner to follow his property. They are not indispensable to enable him
Lxi-«issert his right to the property, its product or substitute. Evidence of sub-
stantl!*4dentity may be attached to the thing itself, or it may be extraneous.'
Property wiiu^ he can identify, the principal can retake even in the hands of an
innocent holder, ■smacethe agent can give no title when he has none; and this
applies whether it be thtirlentical property put into the hands of the agent or other
property purchased by the agqnt with the proceeds, and even when it has been
mixed with the mass of other puberty, if not so as to be incapable of being
distinguished.5
2. Illinois.— Fifth Nat. Bank v. Hyde
Park, 101 111. 595, 40 Am. Rep. 218.
Indiana.— Pearce p. Dill, 149 Ind. 130, 48
X. E. 788; Riehl p. Evanaville Foundry As
soc., 104 Ind. 70, 3 N. E. 633 ; Pugh v. Pugh,
9 Ind. 132; Robards v. Hamrick, 39 Ind.
App. 134, 79 N. E. 380.
Kentucky.— Fahnestock v. Bailev, 3 Mete.
49, 77 Am. Dec. 101.
New York. — Roca P. Byrne, 145 N, Y. 182,
39 N. E. 812, 45 Am. St. Rep. 599 [affirming
68 Hun 502, 22 N. Y. Suppl. 1039] ; Baker
p. New York Nat. Exch. Bank, 100 N. Y.
31, 2 N. E. 452, 53 Am. Rep. 150; Van Allen
p. American Nat. Bank, 52 N. Y. 1 ; Phelan
p. Downs, 31 Misc. 518, 64 N. Y. Suppl. 737
\ affirmed in 59 N. Y. App Div. 282, 69 N. Y.
Suppl. 375 [affirmed in 173 N. Y. 619. 66
N. E. 1115)1; Dexter v. Stewart, 7 Johns.
Ch. 52; Bank of America v. Pollock, 4 Edw.
215. See also America-n Preserves Co. v.
Columbia Inv. Co., 11 Misc. 126. 31 N. Y.
Suppl. 1025 [reversing 7 Misc. 509, 28 N. Y.
Suppl. 782].
.Vorth Carolina. — Virginia-Carolina Chemi
cal Co. p. McNair, 139 N. C. 326, 51 S. E.
949; Whitlev v. Fov, 59 N. C. 34, 78 Am.
Dec. 236.
Pennsylvania.— Farmers', etc., Nat. Bank
r. King.' 57 Pa. St. 202, 98 Am. Dec. 215.
United States.— Union Stock Yards Nat.
Bank p. Gillespie, 137 U. S. 411, 11 S. Ct. 113,
34 L. ed. 724; Baltimore Cent. Nat. Bank p.
Connecticut Milt. L. Ins. Co.. 104 U. S. 54,
26 L. ed. 693; Central Stock, etc., Exch. P.
Bendinger, 109 Fed. 926, 48 C. C. A. 726,
56 L. R. A. 875; German Sav. Inst. v. Adae,
8 Fed. 106, 1 MeCrarv 501; Jaudan r. Na
tional Citv Bank, 13 Fed. Cas. No. 7,230, 8
Blatchf. 430; Thompson P. Perkins, 23 Fed.
Cas. No. 13,972, 3 Mason 232; Veil p. Mltchel,
28 Fed. Cas. No. 16.908, 14 Wash. 105; Yates
r. Curtis. 30 Fed. Cas. No. 18,127. 5 Mason 80.
England.— Ex p. Oursell, Ambl. 297. 27
Eng. Reprint 200; Ex p. Dumas. 1 Atk. 232,
26 Eng. Reprint 149, 2 Ves. 582, 28 Eng.
Reprint 372; Tavlor v. Plumer. 3 M. & S.
662, 2 Rose 457. 10 Rev. Rep. 301; Godfrey
V. Furzo, 3 P. Wms. 185. 24 Eng. Reprint
1022; Seott P. Surman. Willes 400.
3. Alabama.— Mobile, etc., R. Co. v. Fel-
rath, 67 Ala. 189.
Georgia. — Watertown Steam-Engine Co. r.
Palmer, 84 Ga. 386, 10 S. E. 969, 20 Am.
St. Rep. 368.
Illinois.— Fifth Nat. Bank p. Hyde Park.
101 111. 595, 40 Am. Prf>p. 218; Kirby r.
Wilson, 98 111. 240; Montgomery County r.
Robinson, 85 111. 174.
Indiana — Pearce v. Dill, 149 Ind. 136, 43
N. E. 788.
Louisiana. — Boisblanc's Succession, 32 Li.
Ann. 109; Whatley p. Austin, 1 Rob. 21.
New York.— Baker v. New York Nat
Bank, 100 N. Y. 31, 2 N. E. 452, 53 Am.
Rep. 150.
North Carolina. — Whitley r. Foy, 59 N. C.
34, 78 Am. Dec. 236.
Pennsylvania. — Farmers, etc., Nat. Bank
c. King, 57 Pa. St. 202, 98 Am. Dec. 215,
Northern Liberties Bank p. Jones, 42 Pa. St.
536.
Tennessee. —Arbuckle v. Kirkpatrick. 9i
Tenn. 221, 39 S. W. 3, 60 Am. St. Rep. 854.
36 L. R. A. 285.
West Virginia. — Perry t\ German. ( 190?»
60 S. E. 604, holding that the doctrine that
an agent disposing of the property of his
principal without authority transfers no title
as against the principal does not apply to
currency or negotiable instruments without
restrictive indorsement, where they have com?
into the hands of a bona fide purchaser for
value without notice.
United States.— Central Stock, etc.. Exch.
»>.Bendinger, 109 Fed. 920. 48 C. C. A. 726,
56 L. R. A. 875; Thurber p. Cecil Nat. Bank,
52 Fed. 513.
England.— Scott p. Surman. Willes 400.
Negotiable paper in the hands of innocent
holders is like money. It cannot be followed.
Clark p. Merchants'* Bank. 2 N. Y. 380 [rt-
rersing 1 Sandf. 498] : Perry v. Oennai.
(W. Va. 1908) 60 S. E. 604; Ex p. Watsc*.
4 Dear. & C. 45, 1 Mont. & A. 685.
4. Roca p. Byrne. 145 N. Y. 182, 39 N. E.
812, 45 Am. St. Rep. 599 [affirming 6S Hua
502. 22 N. Y. Suppl. 1039] ; Farmers, etc.
Nat. Bank v. King. 57 Pa. St. 202. 98 Am.
Dec. 215. And see Tavlor p. Plumer. 3
M. &- S. 562. 2 Rose 457. 16 Rev. Rep. 361.
5. California. — Wells p. Robinson. 13 Cl»
133.
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(m) Indicia of Authority or Ownership. Where the principal has
fraudulently or negligently intrusted property to an agent with all the indicia of
authority or ownership, a third person purchasing from such agent in entire good
faith will be protected from any claims of the principal, although the agent may
have been given possession of the property for a special purpose and without
authority to dispose of same."
2. In Tort — a. Generally. The general rule is that the principal may re«r "
for injuries to his property or interests in the hands of his agent commit* "y a
third person, whether by fraud or deceit,7 negligence,8 or trespass" *'u tne same
manner and to the same extent as though such agency did no+ -<»xist, and as if he
had dealt with such third person in person. Likewise th* principal has a cause of
action against a third person for detaining his prope^y. where it has been improp
erly diverted by his agent, whether the third person knew or was charged with
knowledge that the agent was without authority, to ; so act in the premises, oi
Kentucky. — Fahnestoek r. Bailey, 3 Mete.
48, 77 Am. Dec. 161.
Louisiana.— Boiablanc's Succession, 32 La.
Ann. 109.
New York.— Edwards v. Schoharie County
Nat. Bank, 47 Hun 469; Clark v. Merchants'
Bank, 1 Sandf. 498.
North Dakota.— Gussner v. Hawks, 13
X. D. 453, 101 N. W. 898.
United States.— German Sav. Inst. v. Adae,
8 Fed. 106, 1 McCrary 501; Veil v. Mitchel,
28 Fed. Cas. No. 16,908, 4 WaBh. 106.
England.— See Harris v. Truman, 9
Q. B. D. 264, 51 L. J. Q. B. 338, 46 L. T.
Rep. N. S. 844, 30 Wkly. Rep. 533. ,
6. Arkansas.— Winship v. Merchants' Nat.
Bank, 42 Ark. 22. ,
California. —Brewster v. Sime, 42 Cal. 139.
Louisiana. — Fullerton v. Kennedy, 6 La.
Ann. 312. See also Loeb v. Selig, 120 La.
192, 45 So. 100.
Massachusetts.— Dean v. Plunkett, 136
Mass. 195, holding that if a partnership so
intrusts goods belonging to it to an agent
as to enable him to deal with them as his
own, a person who, in ignorance of his
agency, buys such goods of him under an
agreement by which they are to be paid for
by accounting to a third person, is not liable
to an action by the partnership for the price
of the goods. See also Lime Rock Bank v.
Plimpton, 17 Pick. 159, 28 Am. Dec. 286,
holding that where an agent lends money
of his principal as his own to a third person
to whom he is indebted, the latter may apply
it to the* debt and retain it as against the
principal, even after notice that it belongs
to him.
New Hampshire.— Nixon v. Brown, 57
X. H. 34.
Netc York.— Smith v. Savin, 141 N. Y.
315, 36 N. B. 338 [affirming 69 Hun 311, 23
N. Y. Suppl. 568, 30 Abb. N. Cas. 192]; Ar
nold v. Hallenbake, 5 Wend. 434.
Ohio.— Curtiss v. Hutchinson, 4 Ohio Dec.
(Reprint) 19, 1 Clev. L. Rep. 19.
Pennsylvania. — Fees r. Shadel, 20 Pa.
Super. Ct. 193.
South Carolina.— Carmichael (;. Buck, 10
Rich. 332, 70 Am. Dec. 226.
United States. — Calais Steamboat Co. v.
Scudder, 2 Black 372, 17 L. ed. 282.
England.— Bovson v. Coles, 6 M. & S. 14,
18 Rev. Rep. 284.
And see supra, III, F, 1, b, (v), (B), (2) ;
III, F, 1, d, (II).
7. Indiana. — Pattison c. Barnes, 26 Ind.
209; Cramer v. Wright, 15 Ind. 278.
Iowa.— See Perkins v. Evans, 61 Iowa 35,
15 N. W. 584.
Massachusetts.— Boston t', Simmons, 150
Mass. 461, 23 N. E. 210, 15 Am. St. Rep.
230, 8 L. R. A. 629.
Missouri — See U. S. Mortgage, etc., Co. v.
Crutcher, 169 Mo. 444, 69 S. W. 380.
New York.— Robinson v. Ketchum, 11
Barb. 652; Culliford v. Gadd, 60 N. Y.
Super. Ct. 343, 17 N. Y. Suppl. 457 [affirmed
in 139 N. Y. 618, 35 N. E. 205]; Raymond
v. Howland, 12 Wend. 176.
Wisconsin.— Ward v. Borkenhagen, 50
Wis. 459, 7 N. W. 340.
United States.— Glaspie v. Keator, 56 Fed.
203, 5 C. C. A. 474.
England.—Grant v., Gold Exploration, etc.,
Syndicate, [1900] 1 Q. B. 233, 69 L. J. Q. B.
150, 82 L. T. Rep. N. S. 5, 16 T. L. R. 86, 48
Wklv. Rep. 280; Salford v. Lever, [1891]
1 Q. B. 168, 55 J. P. 244, 60 L. J. Q. B. 39,
63 L. T. Rep. N. S. 658, 39 Wkly. Rep. 85.
8. Central Georgia R. Co. v. James,
117 Ga. 832, 45 S. E. 223 (holding
that in an action for tort, brought against
a railway company to recover damages for
failure to safely transport live stock, plain
tiff can show that the delivery was made to
the carrier by him through an agent, al
though such agent made the shipment in his
own name, without disclosing the fact that
he was acting in behalf of plaintiff) ; New
Jersey Steam Nav. Co. t>.Merchants' Bank,
6 How. (U. S.) 344, 12 L. ed. 465; Feaver v.
Montreal Tel. Co., 24 U. C. C. P. 258.
9. Illinois. — Loomis i>.Barker, 69 III. 360.
Massachusetts.— Holly i\ Huggeford, 8
Pick. 73, 19 Am. Dec. 303, holding that tres
pass by the owner of goods consigned to a
factor who has a lien thereon for a balance
due him from the owner will lie against the
officer who attaches the goods as the property
of the factor.
New York.— Thorp v. Burling, 11 Johns.
285.
Vermont.— Waldo v. Peck, 7 Vt. 434.
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whether he took the property in good faith and for value, and In such action may
recover the property or its value.10 .
b. For Causing Loss of Agent's Service. A third person who wilfully and
wrongfully interferes with an agent and entices and induces him to abandon the
performance of his duty to his principal is liable in damages in an action by the
principal." Likewise, the principal has a right of action against a third person for
PL""onal injuries to his agent inflicted by such person, where some loss of service
or capaut.v ^0 fulfil the contract of agency results therefrom.11 The principal ako
has a cause t*.action against a third person for wrongfully interfering with his
agent, and thereby oreventing him from performing his duty to his principal
according to the terms ot the contract, whereby the principal is damaged."
1"*. Actions.1*
A. Form of Action; Remedies — i. Actions by Principal Against Agent —
a. In General. Where an agent is guilty of conversion of money or property of
his principal the latter may maintain an action of trover against him in like manner
as against a third person,15 or, waiving the tort, he may »ie the agent in assumpsit
Km/land.— Manders r. Williams. 4 Exch.
339, 18 L. J. Excli. 437.
10. Colorado.— Thatcher r. Kaucher, 2
Colo. 098.
Illinois.— Bertholf p. Quinlan, 68 111. 297,
holding that where an agent exchanges the
property of his principal without authority,
the fact of his liability to the principal will
afford no ground for defeating an action of
trover brought by the principal against the
party receiving the same from the agent, or
release his liability to the owner after his re
fusal to deliver the same on demand.
Iowa.—Thompson i". Barnum, 49 Iowa 392.
Kansas.— Guernsey r. Davis, 67 Kan. 378.
73 Pae. 101.
Maine,— (Jalvin r. Bacon. 11 Me. 28, 25
Am. Dec. 258.
Maryland.— Levi v. Booth, 58 Md. 305. 42
Am. Rep. 332.
Massachusetts.— Gilmore v. Newton, 9
Allen 171, 85 Am. Dec. 749; Peters r. Bal-
listier, 3 Pick. 495; Kingman v. Pierce, 17
Mass. 247.
Missouri. — White Sewing Much. Co. v.
Betting. 40 Mo. App. 417.
Mew Hampshire.— Holton r. Smith, 7
N. H. 446.
Veie York.— Robertson v. Ketchum, 11
Barb. 652; Armstrong r. Tufts. 1 Edm. Sel.
Cas. 367, holding that where goods in the
hands of an agent are fraudulently obtained
from him under pretense of a purchase, and
he is induced after knowledge of the fraud
to take notes for the amount, the owner may
rescind the contract and sue for the tort.
Oregon. — Velsinn r. Lewis, 15 Oreg. 539,
16 Pa'c. 631. 3 Am. St. Rep. 184.
Pennsylvania. — Quinn r. Davis, 78 Pa. St.
15; Sheffer P. Montgomery. 65 Pa. St. 329;
McMahon v. Sloan. 12 Pa. St. 229. 51 Am.
Dee. 601.
Tennessee. —Foster v. Smith. 2 Coldw. 474,
88 Am. Dec. 604.
England.— Cole p. North Western Bank.
L. R. 10 C. P. 354. 44 L. J. C. P. 233, 32
L. T. Rep. N. S. 733; Taylor r. Plumer. 3
M. A S. 562, 2 Rose 457, 'l6 Rev. Rep. 361.
11. See Master and Servant, 26 Cvc
1580.
12. Ames v. Union R. Co., 117 Mass. 541.
19 Am. Rep. 426. See also Master and
Servant, 26 Cyc. 1580.
13. Woodward p. Washburn, 3 Den. (N. Y.)
369; St. Johnsbury, etc., R. Co. r. Hunt, 55
Vt. 570, 45 Am. Rep. 839, holding that ma
liciously causing the arrest of a railroad
company's engineer while running a train of
cars, to delay the train and thereby damage
the company, is actionable.
14. Abatement of action see Abatement
and Revival, 1 Cyc. 3, and Cross-References
Thereunder.
Appearance see Appearances, 3 CVe.
500.
Discovery and inspection see Discovery.
14 Cyc. 301.
Joinder of causes of action see Joinder and
Splitting, of Actions, 23 Cyc. 376, and Cross-
References Thereunder.
Jurisdiction of courts in general see Courts.
11 Cyc. 633.
Laches see Equity, 16 Cyc. 150 et seq., and
Cross-References Thereunder.
Limitation of action see Limitations of
Actions, 25 Cyc. 963, and Cross-References
Thereunder.
Process see Process, and Cross-Refer«ic<-«
Thereunder.
Set-off and counter-claim: Generally s**
Recoupment, Set-Off, and Counter-Claim .
Right of agent against principal see supra.Ill, A. Right of principal against agent s<v
supra, III, B. Right of agent against third
person see supra, III, C Right of third per
son against agent see supra. III. D. Right
of principal against third person see supra.
Ill, E. Right of third person against prin
cipal see supra, III, F.
Venue see Venue.
15. Georgia.— Loveless p. Fowler, 79 Ga.
134. 4 S. E. 103, 11 Am. St. Rep. 407.
Indiana. — Rosenzweig v. Frazer, 82 lnd-
342; Lindley f. Downing. 2 Ind. 418; Xading
r. Howe, 23- Ind. App. 690. 55 N. E. 1032.
Iotra.— Haas r. Damon, 9 Iowa 589.
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for the value of the property or for money had and received; 18 and it has been
held that if the property is still in the agent's hands replevin will lie to recover
possession thereof.17 If an agent holds money or property belonging to his prin
cipal, the latter may bring an action of special assumpsit for the recovery thereof,
if there is an express contract by the agent to pay ; otherwise an action of implied
assumpsit will lie.18 For breach or omission of a duty which the agent owes thp
principal, he may be sued by the latter in assumpsit for breach of the ^llcY
contract, or in a special action on the case for the tort.18
b. Accounting — (i) In Equity. It is a well established r?*^ ***** tne *?are
relation of principal and agent is not sufficient to entitle +tc principal to go into
equity for an accounting from the agent, where the<-° 19 complete and adequate
redress at law.30 But a suit in equity for an accounting may be maintained by a
Maine.— McNear v. Atwood, 17 Me. 434
Massachusetts. — Ashley v. Root, 4 Allen
o(M.
S'eic York.— McMorris v. Simpson, 21
Wend. 610; Murray v. Purling, 10 Johns.
172. See BogatckaV Walker, 1 N. Y. Citv
Ct. 447.
Xorth Carolina.— Rowland t;. Barnes, 81
V. C. 234.
Ohio. — Isaac Harter Co. v. Pearson, 26
Ohio Cir. Ct. 601.
Oregon. — Salem Traction Co. v. Anson,
41 Oreg. 562, 67 Pac. 1015, 69 Pac. 675.
Pennsylvania. — Etter v. Bailev, 8 Pa. St.
442.
Vermont. — McCrillis v. Allen, 57 Vt. 605.
Wisconsin.— Cotton v. Sharpstein, 14 Wis.
226. 80 Am. Dep. 774.
England.— Lyeds v. Hay, 47 Rev. Rep. 260.
Trover generally see Tboveb and Conver
sion.
16. Alabama.— Strickland t;. Burns, 14
Ala. 511.
Kansas.— Challiss v. Wylie, 35 Kan. 506,
11 Pac. 438.
Minnesota.—(Schick v. Suttle, 04 Minn. 135,
102 N. W. 217. '
.\>tr Jersey.— Seidel v. Pesohkaw, 27 N. J.
L. 427.
Kew York.— Coit v. Stewart, 50 N. Y. 17;
Bidder v. Whitlock, 12 How. Pr. 208.- ,
OAto.— -Isaac Harter Co. v. Pearson. 26
Ohio Cir. Ct. 601.
Pennsylvania. — Reeside v. Reeside, 49 Pa.
St. 322, 88 Am. Dec. 503.
Assumpsit generally see Assumpsit. Ac
tion op, 4 Ore. 317.
17. TerwiUiger v. Beals, 6 Lans. (N. Y.)
403. See, generally, Replevin.
18. Delaware.— Guthrie v. Hvatt, 1 Harr.
446.
Indiana.— English v. Devarro, 5 Blackf.
588.
Massachusetts.-^ Floyd r. Day, 3 Mass. 403,
3 Am. Dec. 171.
Michigan. — Tanner r. Page, 106 Mich. 155,
03 X. W. 993.
Missouri. — Houx v. Russell, 10 Mo. 246.
Xeic York.— Wright v. Duffie, 23 Misc. 338,
'M V. Y. Siippl. 255.
.Yort* Carolina. — McNair r. McKay, 33
X. C. 602.
Pennsylvania. — Paton v. Clark, 156 Pa.
St. 49. 27 Atl. 110; Campbell r. Boggs, 48
Pa. St. 524 ; Glenn v. Cuttle, 2 Grant 273.
Vermont.— Kellogg v. Griswold, 12 Vt.
291, holding that assumpsit may be main
tained against an agent when he promises
to render an account.
19. Georgia.— Loveless c. Fowler, 79 Ga.
134, 4 S. E. 103, 11 Am. .St. Rep. 407.
Illinois. — l.nrrabee c Badger, 45 111. 440.
Michigan.— Schmemann 0. Rothfuss, 46
Mich. 453, B X. W. 489.
Mississippi. — Mangum v. Ball, 43 Miss.
288, 6 Am. Rep. 488. where the agent re
ceived depreciated currency contrary to in
struction, in payment of a debt.
Missouri. — Houx v. Russell. 10 Mo. 246.
Xew York.— Allen B. Brown, 44 N. Y. 228;
McMorris v. Simpson. 21 Wend. 610: Mc
Neill}- v. Richardson. 4 Cow. 607 ; Beardslev
l\ Root. 11 Johns. 406.
Pennsylania. — Paul «. Grimm, 165 Pa. St,
139. 30 Atl. 721, 44 Am. St. Rep. 648; Ree-
Hide I). Reeside. 49 Pa. St. 322, 88 Am. Dec.
503.
West Virginia. — Malonev v. Barr. 27
W. Va. 381.
20. Alabama. — Knotts v. Tarver, 8 Ala.
743; Kirkman r. Vanlier, 7 Ala. 217;
Georgia.— Powers t). Gray, 7 Ga. 206,
where the bill was dismissed, no discovery
being sought, and no allegation in the bill
going to show that toe peculiar remedial
process or functions of a court of equity
were necessary; and further where there was
an adequate and effective remedy at law.
.iTett> York.—-Marvin p. Brooks, 94 X. Y.
71 l where the court says that if the existence
of a. bare agency were sufficient it would draw
into equity every ease of bailment in which
an account existed); Underbill . r. Jordan,
72 N. Y. App. Div. 71, 76 N. Y. Suppl. 266.
Tennessee.— Taylor r. Tompkins, 2 Heisk.
8».
Virginia. — Goddin f\ Bland, 87 Va. 706,
13 S.'E. 145, 24 Am. St. Rep. 678 (holding
that where there is no trust or fiduciary
element in the agency the relation is rather
that of employer and employee, that is,
master and servant, and the hill will be dis
missed) ; Vilwig p. Baltimore, etc.. R. Co.,
79 Va. 449: t'offman r. Sangston. 21 Gratt.
263; Segar R Parrish, 20 Gratt. 672.
England.— Moxon v. Bright, L R. 4 Ch.
292, 20 L. T. Rep. N. S. 961 ; Smith v. Le-
vcaux, 2 De G. J. 4 S. 1,0 Jur. X. S. 1140,
32 L. J. Ch. 167. 9 L. T. Rep. X. S. 313,
3 New Rep. 18. 12 Wkly. Rep. 31. 67 Eng.
[IV, A, l, b, (i)]
1610 [31 Cyc] PRINCIPAL AND AGENT
principal against hi3 agent, where the agency is so fiduciary in its nature as to
constitute the agent a trustee or quasi-trustee for the principal,21 or where equitable
(h. 1, 40 Eng. Reprint 274: Foley v. Hill,
8 Jur. 347, 13 L. J, Ch. 182, 1 Phil. 399,
19 Eng. Ch. 399, 41 Eng. Reprint 683 [af-
'"
; ti,pd in 2 H. L. Cas. 28, 9 Eng. Reprint
• Awuere tne court dismissed a hill be-
cau,8C(1 l-ansaetion in question was simple,and there was ^ simpler and less expensive
remedy at law) ; i,._ry Stevens, 31 Bcav.
2.>8. 31 L. J. Ch. 785, ??>«., ,5 L. x. Rep. N. S.
568, 10 Wlcly. Rep. 822, 54 L.e Reprint 1137
( where the court says : " The gei„rn] right
of a principal to hring such a suit i«»ijnst
his agent I sliould he sorry to impeach ; D»t
that principle does not apply to a case like
the present, where the suhject-matter is con-
lined within certain specified limits, and the
accounts shew that it is a mere money de
mand which may perfectly well be tried at
law, where the account will be taken before
the Master in the same way that it would
be taken here") ; King ('. Rossett, 2 Y. & J.
33. See Mackenzie r. Johnston. 4 Madd. 373,
56 Eng. Reprint 742, where defendants were
agents for the sale of property of plaintiff,
and the court held that wherever such rela
tion exists a bill will lie for an account.
The circumstances of this case, however, were
such that the principal could learn only from
the discovery of defendants how the latter
had acted in the execution of the agency;
and the court held that it would be most
unreasonable that the principal should pay
them for that discovery, if it turned out
that they had abused his confidence, and that
that would he the ease if a bill for relief
would not lie. The necessity of a discovery,
however, is itself enough to bring this ca9e
within the jurisdiction of equity, and the
case, in so far as it intimates that the mere
fact of agency warrants equitable interfer
ence, is against the great weight of author
ity.
21. California. — San Pedro Lumber Co. v.
Reynolds, 111 Cal. 588 , 44 Par. 309.
Illinois. — Weaver v. Fisher, 110 111.
146. ■ •
Minnesota.— Coffin v. Craig, 89 Minn. 226,
Vi ST. W. 680.
New York.— Marvin »'. Brooks, 94 N. Y.
71 (holding that the bill in such a case
proceeds upon the ground that defendant
stands in the attitude of dealing to some
extent with the money or property of the
principal, intrusted in a confidential relation
with an interest which makes him a quasi-
trustee, and by reason of that relation know
ing what the "other party cannot know, and
bound to reveal to him the entire truth) ;
Jordan r. Underbill. 91 X. Y. App. Div. 124,
86 N. Y. Suppl. 620 (holding that where a
fiduciary relation existed the fact that the
agent from time to time had rendered ac
counts of his proceedings to the principal,
and had transferred all the property and
money in his hands belonging to the prin
cipal, except an amount which the agent
retained to reimburse himself for his services,
and had also rendered to the principal's
agent subsequently appointed a complete ac
count of all his acts, did not prevent the
principal from maintaining a suit against
the original agent for an accounting on the
ground that a further account would be
vexatious) ; Rogers v. Wheeler, 89 X. Y.
App. Div. 435, 85 N. Y. Suppl. 981; Under
bill V. Jordan, 72 X. Y. App. Div. 71, 76
N. Y. Suppl. 266; Rose v. Durant, 44 X. Y.
App. Div. 381, 61 X. Y. Suppl. lo; Frethey
r. Durant, 24 X. Y. App. Div. 58, 48 X. Y.
Suppl. 839; West r. Brewster, 1 Duer 647.
Pennsylvania. — Coursin's Appeal, 79 Pa.
^St. 220.
Tennessee. — Hale t. Hale, 4 Humphr. 183.
Vermont. — Pickett v. Pearsons, 17 Vt.
470.
Virginia. — Simmons r. Simmons. 33 Gratt.
451; Zetello V. Myei* 19 Gratt. 62.
Wisconsin.— Rippe r. Stogdill. 61 Wis. 38,
20 N. W. 645; Merrill v. M«rrill, 53 Wis.
522, 10 X. W. 684.
United States.— Colonial, etc., Mortg. Co.
r. Hutchinson Mortg. Co., 44 Fed. 219.
England.— Moxon p. Bright, L. R. 4 Ch.
292, 20 L. T. Rep. X. S. 961; Hemings r.
Pugh, 4 Giffard 450, 9 Jur. X. S. 1124. 9
li. T. Rep. X. S. 283, 12 Wkly. Rep. 44, GG
Eng. Reprint 785 ; Makepeace c. Rogers, 1 1
Jur. X. S. 215 (holding that wherever the
relation between the person who seeks an
account, and the person against whom he
seeks it, partakes of a fiduciary character,
a trust is reposed by plaintiff in defendant,
and that that trust is not the same as is
represented to exist in the ordinary em
ployment of an agent, such as a builder or
other tradesman).
Illustrations of agencies not of fiduciary
character, such as of themselves to justify a
bill in equity against the agent ou equitable
accounting, see supra, note 20.
Illustrations of agencies of fiduciary char
acter, such as to justify a bill in equity for
accounting see San Pedro Lumber Co. r.
Reynolds, 111 Cal. 588, 44 Pac. 309 (agency
to manage manufactory business, hire, pay.
and discharge employees, collect and pay ac
counts) ; Weaver v. Fisher, 110 111. 140
(agency to manage, and to conduct the bank
ing and financial business of a mill) ; Rogers
r. Wheeler, 89 X. Y. App. Div. 435, 86 X. Y.
Suppl. 981 (agency to invest the principal's
money in lands sold for taxes, transact all
business connected therewith, pay over semi
annually a part of the interest, and retain
the balance as commission) ; Underhill r.
Jordan, 72 X. Y. App. Div. 71, 7« X. Y.
Suppl. 206 (agency to manage a business,
and to receive and disburse funds therein ) ;
Rose r. Durant, 44 X. Y. App. Div. 381, 61
N. Y. Suppl. 15; Frethev r. Durant. 24
X. Y. App. Div. 58, 48 X. Y. Suppl. 839
(agency by a brother appointed by his sister
to manage her portion of an estate left fco
both by the father) : Hale v. Hale. 4 Humphr.
( Tenn. ) 1 83 ( agency to pay off encumbrance
on land and to receive and disburse in regard
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discovery is asked and is material to and inseparably connected with the relief
sought, the facts relating to the execution of the agency being peculiarly within
the knowledge of the agent, and not at the command of the principal,23 or where
thereto ) ; Pickett t. Parsons, 17 Vt. 470
(agency to collect accounts); Simmons v.
Simmons, 33 Gratt. (Va.) 4S1 (general
agency to manage personal affairs and collect
rents) ; Zetelle v. Myers, 19 Gratt. (Va.) 62
(agency to manage, lease, and sell property,
and pay expenses upon it, to collect debts,
and pay over the moneys received to the
principal); Rippe v. Stogdill, 61 Wis. 38,
20 X. \Y. 045 (agency to loan funds on mort
gage) ; Merrill r. Merrill, 53 Wis. 522, 10
X. W. 684 (agency to manufacture timber
into lumber and to sell enough thereof
satisfy a note originally given by the prin
cipal to the agent in payment of *«e timber) ;
Colonial, etc., Mortg. Co v. Hutchinson
Mortg. Co., 44 Fed. 210 (agency to receive
and to dispose of by loan or otherwise large
funis of money) ; Makepeace P. Rogers, 11
Jur. X. S. 215 (agency to manage extensive
estates ) .
Equity will entertain a suit by a private
unchartered company, associated for the pur
pose of carrying on business as a bank,
against its cashier, for an account of bis
agency, although such associations are con
trary to law. Berkshire r. Evans, 4 Leigh
(Va.j 223,
It is not necessary to show that something
will be found due on the accounting, for that
fact can never be known with certainty until
the account has been taken. Rose r. Durant,
44 X. Y. App. Div. 381, 01 X. Y. Suppl. 15;
Frethey V. Durant. 24 X. Y. App. Div. 58,
48 K Y. Suppl. 839.
Concurrent jurisdiction of law and equity.
— The mere fact that there is a remedy at
law is not sufficient to deprive the court of
equity of jurisdiction of an account between
a principal and agent, for the jurisdiction
may be concurrent, and although there is a
remedy at law, if it is not as adequate or
complete as at equity, or if other circum
stances exist bringing the matter within the
cognizance of the equity court, the suit may
still be maintained. \Valker r. Spencer, 45
X. Y. Super. Ct. 71 (holding that the mere
fact that the principal has a remedy at law
is no ground of demurrer) ; Ellas v. Lock-
wood, Clarke (N. Y.) 311 (holding that
when the accounts between the principal
nnd the agent are complicated — when they
are mutual — and when a discovery is sought
and is material to relief, the jurisdiction
of a court of chancery is undoubted, even
though it be conceded that courts of law have
jurisdiction of the same matters) j Kirkevs
r. Crandall. 00 Tenn. 532. 18 S. W. 246;
Williams r. Trve, 18 Beav. 806. 2 Kq. Rep.
7<i(i. 18 .lur. 442;' 23 L: J. Ch. 860, 2 Wkly.
Kep. 314. 52 Eng. Reprint 145: Padwick v.
Stanlev, 9 Hare 627, 10 Jur. 586. 41 Eng.
C*h. 627. 68 Eng. Reprint 664 (holding that
there may he eases of complicated accounts
which would give concurrent jurisdiction, but
all such cases must depend on their own par
ticular circumstances). See Warren r. Para
Rubber Shoe Co., 166 Mass. 97, 44 X. E. 112.
Equity having acquired jurisdiction ;.
adjudicate in one suit all matters ;-'0>1 8
the discharge of a quasi-trust V an
including matters relate the
a*d to the agent's -ansactions
Clark t.
Lee, 21 Iowa 27- S^*"-*"**1 sh, 20 Gratt.
(Va ) 672 • brewer
Caldwell, 4 Fed. Las.
Xo 'i fu*, 7 Reporter 389.
vrnere an agent executes his agency for his
personal benefit to the detriment of the prin
cipal, a bill by his principal will, lie to
make him account therefor as for a trust.
Weaver r. Fisher, 110 111. 140; Thompson
v. Hallet, 26 Me. 141 ; Thornton v. Thornton,
31 Gratt. (Va.) 212; Xeis p. Farquharson,
9 Wash. 508, 37 Pac. 697 ; Rippe If
. Stogdill,
61 Wis. 38, 20 X. W. 645 ; Delano v. Winsor,
7 Fed. Cas. Xo. 3,754. 1 Cliff. 501; Williams
c. Trve, 18 Beav. 366, 2 Eq. ReD. 766, 18
Jur. 442, 23 L. J. Ch. 860, 2 Wkly. Rep.
314, 52 Eng. Reprint 145 ; Hewart v. Semple,
5 Ves. Jr. 86, 31 Eng. Reprint 485 ; Hard-
wicke v. Vernon, 4 Ves. Jr. 411, 4 Rev. Rep.
244, 31 Eng. Reprint 209: Massey v. Davies,
2 Ves. Jr. 317, 2 Rev. Rep. 218, 30 Eng.
Reprint 651.
After decease of principal his legal repre
sentatives may maintain a suit in equity
for an accounting against an agent. Webb
r. Fuller, 77 Me. 568, T'Atl. 737; Ellas V.
Lockwood, Clarke (X. Y.) 311; Schwickerath
r. Lohen. 48 Wis. 599. 4 X. W. 805.
22. California.— San Pedro Lumber Co. V.
Reynolds, 111 Cal. 588, 44 Pac. 309.
Ut'rtneaofa.— Coffin V. Craig, 89 Minn. 226,
94 N. W. 680. , . .,
'
Veic York.— Marvin v. Brooks, 94 X. Y.
71; West r. Brewster, 1 Duer 647; Ellas v.
Lockwood, Clarke 311.
Tennessee. — Taylor r: Tompkins, 2 Heisk.
89.
Virginia.— Vilwiif v. Baltimore, etc.,
Co., 79 Va. 449; Goffman v. Sangston. 21
(iratt. 263; Segar r. Parrish, 20 Gratt. 672.
See Goddin t'. Bland, 87 Va. 706. 13 S. E.
143, 24; Atri. St. Rep. 678.
Wisconsin.— Merrill ('. Merrill. 58 Wis.
522. 10 X. W. 684; Schwickerath r. Loper,
48 Wis 599 4 X. W. 805. holding that
Rev. St. (1858). c: 137, S 55. Rev. St. (1878)
5 4096, providing that no action to ob
tain discovery under oath in aid of the
prosecution or defense of another action
shall lie allowed, does not affect the question
(if the jurisdiction of a court of equity in
any proper case for an accounting between
principal and agent where a discovery is a
necessary part of the accounting.
But see Moxon r. Bright. L. R. 4
,
Ch. 292,
20 L. T. Rep. N. S. 961 ; Smith r. Leveaux, 2
De G. J. & S. 1, 9 Jur. X. S. 1140. 33 L. J.
Ch. 167. 9 L. T. Rep. X. S. 313, 3 Xew Rep.
18, 12 Wkly. Rep. 31. 67 Eng. Ch. 1
,
46 .
Eng. Reprint 274, both holding that the mere
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the account is so involved, complicated, and confused that it could not be accu
rately, expediently, or adequately settled at law.*" That equity will not entertain
a suit for accounting against an agent by the principal where all the items are on
one side has been held in some cases, and is to be implied from the language used
in others.24 By the weight of opinion, however, although the account is not
*acL. /hat the principal sought discoverywould no. ^p^,. the c0urt of equity to act,
if an adequate .;<!COVerT could be had at law,
and the agency was t o{ a fiduciary nature.
Where a principal as*.. diSC0Very only as
ancillary to relief, if the grom.j for j.ne relief
fails, he is not entitled to the 'lisoovery,
and must file another bill for that purpose'
King r. Rossett, 2 Y. & J. 33.
A bill will lie by an administrator of a
principal against the general agent of his in
testate for a discovery and an account of the
transactions of the latter with his principal.
Simmons v. Simmons, 33 Gratt. (Va.) 451;
Brewer v. Caldwell, 4 Fed. Cas. No. 1,849,
7 Reporter 389.
23. Alabama.— Knotts v. Tarver, 8 Ala.
743.
Indiana.— Coqnillard v. Suydam, 8 Blackf.
24, holding that in mercantile agencies and
perhaps others where the nature of the busi
ness requires the agent to keep various ac
counts of purchases and sales or of receipts
and expenditures with his principal, he may
be called upon by his principal in chancery
for an account.
New York.— Rogers V. Wheeler, 89 If. Y.
App. Div. 435, 85 N. Y. Suppl. 981 (where a
bill, in equity was allowed, there being divers
purchases, redemptions from mortgage at
different times, tax payments, reinvestments
and other turning over of money in different
amounts, with varying profits, at uncertain
periods) ; Walker v. Spencer, 45 N. Y. Super.
Ct. 71.
South Carolina. — Kerr v. Camden Steam
boat Co., Cheves Eq. 189.
Tennessee. — Hale v. Hale, 4 Humphr. 183;
Taylor v. Tompkins, 2 Heisk. 89, holding
that a bill in equity lies for an account of
goods sold on commission, if complicated, or
if there be embarrassment in making proof.
Vermont.— Kellogg v. Griswold, 12 Vt.
291.
Virginia. — Goddin r. Bland, 87 Va. 706,
13 S. E. 145, 24 Am. St. Rep. 678 (holding
that the mere fact that the figures were
large and the account long did not give equity
jurisdiction as of a complicated account, the
only issue being the quantity of merchan
dise purchased for and delivered to the prin
cipal by his agent) ; Vilwig v. Baltimore,
etc., R. Co., 79 Va. 449 (holding that where,
owing to the intricacy of the account the
remedy at law is not plain, simple, and free
from difficulty, the equitable jurisdiction at
taches) ; Thornton v. Thornton, 31 Gratt. 212
(holding that equity has jurisdiction where
the account could not be conveniently and
safelv adjusted and settled in a court of
law-)*.
Wisconsin^ — Merrill v. Merrill, 53 Wis.
522, 10 N. W. 684.
England.— Fluker v. Taylor, 3 Drew. 183,
61 Eng. Reprint 873, holding that the juris
diction of equity depends on whether the ac
count is in its own nature, not merely from
the number of items, so complicated that it
could not fairly be taken in a court of law.
Illustrations of accounts so simple as not to
justify equity jurisdiction see Crothers e. L*e,
29 Ala. 337 (where the account consisted of
» single item on one side, to which de-
fenfl»nt had offsets or credits ) ; Fluker t.
Taylor, * Drew. 183, 61 Eng. Reprint 873
(where the enly question was a claim for
remuneration whVsh could be determined at
law) ; Folev v. Hill, 8 Jur. 347. 13 L. J. Ch.
182, 1 Phil. 399, 19 Eng. Ch. 399, 41 Eng.
Reprint 683 [affirmed in 2 H. t,. Cas. 28. 9
Eng. Reprint 1002] (where the account con
sisted of three items only one on one side
and two on the other, and it was held that
such an account was not a proper subject
for a bill in equity but was a case for
assumpsit for money had and received, in
which justice could be administered in a
more simple way and at less expense).
In agencies involving a single transaction
where a suit at law would be maintainable
it is generally held that a bill in equity by
the principal for an accounting will not lie.
Coqnillard p. Suvdam, 8 Blackf. (Ind.) 24;
Porter v. Spencer, 2 Johns. Ch. (N. Y.) 169
(holding that there must be a series of trans
actions) ; Kerr f. Camden Steamboat Co.,
Cheves Eq. (S. C.) 189: Moxon v. Bright,
L. R. 4 Ch. 292, 20 L. T. Rep. X. S. 961;
Navulshaw v. Brownrigg, 15 Jur. 985. 21
L. J. Ch. 57, 1 Sim. N. S. 573, 40 Eng.
Ch. 573, 61 Reprint 221 [affirmed in i
De G. M. & G. 241, 16 Jur. 979, 21
L. J. Ch. 908, 51 Eng. Ch. 345, 42 Eng.
Reprint 943] (holding that a bill for an
account is not sustainable where it re
lates to a single transaction not tainted
with fraud, and tho principal has a remedy
at law) ; O'Brien v. Brodeur, 10 Quebec
Super. Ct. 155, unless a ground for equitable
jurisdiction is laid by reason of a discovers
being wanted) ; Habited v. Rabb, 8 Port.
(Ala.) 63 (holding that In agencies of s
single transaction, such as a single consign
ment, or the delivery of money, to be laid out
in the purchase of any particular thing, or
to be paid over to a third person, by reason
of a discovery being wanted, it is perhap*
the better opinion that such a case would
be cognizable alone at law).
24. Lynch v. Willard, 6 Johns. Ch. (N. Y.)
342 (holding that an account supposes some
thing mutual) ; Porter r. Spencer, 2 John?.
Ch. (N. Y.) 169 (holding that there must be
mutual demands and not merely payment-
by way of set-off, and that there must be
a series of transactions on one side and of
[IV, A, 1, b. (I)]
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one side, equity will still take juris
diction if the account is so complicated that a bill would lie if it were a mutual
account.”
(ii) 4T L4W. It was formerly held that the ancient common-law action of
account render “could be brought b
y
a principal against his agent for an account
ing; but this action has fallen generally into disuse, or has been materially altered
b
y





AGENT AGAINST PRINCIPAL — a. In General. When the e-ripensa
tion o
f
the agent is fixed b
y
a
n express contract h
is proper remedy f'
,
the recovery
thereof is an action upon the contract.” Where, however ºne compensation is
not so fixed the proper action is upon the implied co-wract for the value of his
services.”. Where the agent sues for a
n indemnity for loss incurred b
y
him in
committing a tort at the direction of the noincipal under such circumstances as
d
o
not deprive him o
f
the right o
f indero.uty,” either assumpsit o
r
a special action
on the case will lie."
b
. Suits For Accounting. Ordinarily an agent cannot maintain a suit in equity
against his principal for a
n accounting to recover commissions even though he
seeks a discovery o
f
facts upon which to base his claim,” the mere relation o
f
payments on the other); Ellas v. Lockwood,
Clarke (N. Y.) 31 l; Kerr v. Camden Steam
boat Co., Cheves Eq. (S. C.) 189; Goddin v.
Bland, 87 Va. 706, 13 S
.
E
. 145, 24 Am. St.
Rep. 678; Vilwig v. Baltimore, etc., R
. Co.,
7
9 Va. 449; Smith v. Leveaux, 2 De G. J.
& S






. 313, 3 New Rep. 18, 12
Wkly. Rep. 31, 67 Eng. Ch. 1
;
Padwick v.
Stanley, 9 Hare 627, 16 Jur. 586, 587, 41
Eng. Ch. 627, 68 Eng. Reprint 664; Phillips
v
. Phillips, 9 Hare 471, 41 Eng. Ch. 471, 68
Eng. Reprint 596; Dinwiddie v. Bailey, 6
Wes. Jr. 136, 31 Eng. Reprint 979.
25. California.--San Pedro Lumber Co. v.
Reynolds, 111 Cal. 588, 44 Pac. 309, holding
that where the accounts are all on one side,




difficulties in the way o
f adequate
relief a
t law, equity will take jurisdiction.
Minnesota.- Coffin v. Craig, 89 Minn. 226,
94 N. W. 680.
South Carolina.- Kerr v. Camden Steam
boat Co., Cheves Eq. 189, 194.
Tennessee.—Taylor v. Tompkins, 2 Heisk.
89
Wisconsin.— Rippe v. Stogdill, 61 Wis. 38,
20 N
.
W. 645 (holding that where a fiduciary
relation exists it is immaterial that there
are no mutual accounts); Schwickerath r.
Lohen, 48 Wis. 599, 4 N. W. 805.
England.— Fluker r. Taylor, 3 Drew. 183,
191, 6
1 Eng. Reprint 873 (where the court
said: “It is difficult to lay down any fixed
rule which goes to mark out the line between
those cases when an account must be taken
in equity, and when it need not. An attempt
has been made to lay down such a rule, by
saying the accounts must be mutual, that
there must be receipts and payments on both
sides. . . . But it really appears to me that
it would be dangerous to lay down the rule
in any such terms ”); Carlisle v. Wilson, 13
Wes. Jr. 276, 33 Eng. Reprint 297 (where
the demands were all on one side and all ad
mitted to be o
f
a legal nature yet the bill
was held to lie); Hemings v. Pugh, 4 Gif
fard 456, 9 Jur. N. S. 1124, 9 L. T
.
Rep.
N. S. 283, 12 Wkly. Rep. 44, 66 Eng. Reprint
785.
26. See Accounts AND Accounting, 1 Cyc.
401.
27. Persch v. Quiggle, 57 Pa. St. 247 (hold
ing that where a person was a general agent
for another for the custody and management
of stock delivered to him, and for collection
of its dividends, etc., an action o
f
account
render might be maintained against him a
t
common law as bailiff, and the act o
f
Oct. 13,
1840, makes it a case for chancery juris
diction); McLean v. Wade, 53 Pa. St. 146
(holding that the action o
f
account render
is a proper one between principal and trus
tee o
r
bailiff and receiver, and may be re
sorted to as between the representatives o
f
the agent and his principal); Reeside v. Ree
side, 49 Pa. St. 322, 88 Am. Dec. 503;
Pickett v. Pearsons, 17 Vt. 470.




. 31, 1 Moore & S





special assumpsit. See, generally, CoN
TRActs, 9 Cyc. 685 et seq.
29. Arkansas-Spearman v. Texarkana, 58
Ark. 348, 24 S. W. 883, 22 L. R
.
A. 855.
Indiana.- Lockwood r. Robbins, 125 Ind.
398, 25 N. E
.
455.
Iowa.--Wadleigh v. McDowell, 102 Iowa
480, 7
1 N. W. 336.
Vew Jersey.— Ruckman v. Bergholz, 38
N. J. L. 531.
Pennsylvania.-Masterson r.
121 Pa. St. 605, 15 Atl. 652.





Ct. 950, 37 L. ed. 819.









Quantum valebant for wrongful discharge
see Newcomb r. Imperial L. Ins. Co., 51 Fed.
725.
30. See supra, III, B, 3. -
31. Moore r. Appleton, 26 Ala. 633.
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principal and agent being, as in the case of a bill by the principal against the
agent,33 insufficient to entitle him to this relief ;
34 but where the agency is of a
fiduciary nature, and a discovery is necessary and the account is sufficiently com
plicated to justify equitable accounting, a bill therefor is sometimes entertained.33
3. Actions by Third Party Against Agent. As to the ground upon which the
liability of an agent contracting for another without authority rests, the authority.
;^ several states differ widely, nor is it easy to reconcile the various deci
sions in *0 same state. In some jurisdictions, particularly in the earlier cases,
it is held thai, action may be maintained against the agent as principal upon
the contract itselt, J though it contains no apt words to bind him personally,
(N. Y.) 332, 42 N. Y. Suppl. lli /where a
Bales agent was dismissed) ; Lynch V. VYil-
lard, 6 Johns. Ch. (X. Y.) 342; Padwick c.
Hurst, 18 Beav. 575, 18 Jur. 763, 23 L. J. Ch.
657, 2 Wkly. Rep. 501, 53 Eng. Reprint 225;
Smith v. Leveaux, 2 De G. J. & S. 1, 9 Jur.
N. S. 1140, 33 L. J. Ch. 167, 9 L. T. Rep.
N. S. 313, 3 New Rep. 18, 12 Wkly. Rep. 31,
67 Eng. Ch. 1, 46 Eng. Reprint 274 (holding
that where a trading firm agreed to give to
an agent a commission on orders obtained by
himself, and a commission at a different
rate on orders not obtained by him, but
given by persons first introduced by him, the
fact that the agent must in general be igno
rant of the latter class of orders did not en
title him to file a bill against his principals
for an account of what was due to him for
commission, but that his remedy was at law,
it not appearing that there was such com
plication as to justify equitable interference) ;
Blyth v. Whiffin, 27 L. T. Rep. X. S. 330;
Dinwiddie r. Bailey, 6 Ves. Jr. 136, 31 Eng.
Reprint 979 (where a bill by an insurance
agent for a discovery and account of money
paid and received by him in that capacity
on account of defendants, and money due to
him for commissions, etc., and for promis
sory notes indorsed to him was dismissed) ;
James v. Snarr, 15 Grant Ch. (U. C.) 229.
Suit in equity by principal against agent
see supra, IV, A, 1, b.
33. See supra, IV, A, 1, b.
34. Chaurant v. Maillard, 56 N. Y. App.
Div. 11, 67 N. Y. Suppl. 345; Johnston v.
Berlin, 35 Misc. (N. Y.) 146, 71 N. Y. Suppl
454.
35. Underhill v. Jordan, 72 N. Y. App. Div.
71. 76 N. Y. Suppl. 266 (holding that where
the facts are such that an equitable action
against the agent for an accounting could
be maintained by the principal, then it must
follow that the agent also has the reciprocal
right to maintain an action for the same pur
pose, as it would clearly ba obnoxious to every
principle of equity to hold that one party
might invoke the aid of equity and that the
other could not, although the rights and
liabilities of each were governed by and arose
out of the same transaction) ; Kerr V. Cam
den Steamboat Co., Cheves Eq. (S. C.) 189
(holding that equity has jurisdiction in the
case of an agent intrusted with funds of his
principal, and having received other funds
in the course of the agency, for which he is
accountable, and who comes to render his
account and asks to have it allowed and
himself discharged from his trust, and if any
balance be due to have it decreed him al
though it appear that the party is not with-
<~t a remedy at law) ; Hapgood r. Berry,
157 T^i. 807, 85 C. C. A. 171 (holding that
a suit to- recover on a contract by which
complainant \\m to render services to defend
ant in buying, renU^, and selling lands, and
was to receive as part compensation a share
of the profits made, in wmth it was neces
sary to state an account between the parties
covering the transactions during several years,
was properlv cognizable bv a court of equity t ;
Shepard 0. "Brown, 9 Jur. N. S. 195, 7 L
." T.
Rep. N. S. 499, 11 Wkly. Rep. 162 (allowing
a bill for an accounting where it appeared
that the agent was employed to obtain orders
for sale of goods on commission, that orders
were obtained, the evidence whereof was en
tirely in the possession of the principal, and
the account was long and conplicatedi ;
Harrington V. Churchward, 6 Jur. If. S. 570.
29 L. J. Ch. 521, 2 L. T. Rep. N. S. 114, 8
Wkly. Rep. 302 (holding that where a sal
ary is payable to an agent in proportion to
the profits of his employers, the question
whether the agent has a right to come into
equity for an account and payment, in lieu
of suing at law, depends upon whether the
accounts are of a too complicated nature to
be gone into bv a jury). But see Padwiek r.
Stanley, 9 Hare 627, 16 Jur. 686, 41 Eng.
Ch. 627, 68 Eng. Reprint 664 (holding thai,
although the principal might file a bill
against the agent, the agent could not
against the principal, that there is no such
mutuality in the relation of principal and
agent, the right of the principal resting upon
the trust imposed in the agent, and the
agent reposing no such trust in the principal.
See also James t\ Snarr, 15 Grant Ch.
(U. C. ) 229, dismissing a bill for an account
ing on the ground that there is no duty on
the part of the principal, as there is on the
part of the agent, to keep an account of the
dealings between them, and there is no con
fidence reposed by the agent in the princi
pal, as there is by the principal in the agent;
and holding that the existence of such duty
and such confidence are grounds for a bill
lying for an account by a principal against
his agent, and their absence in the converse
relation are reasons for a bill in such a case
as this, not lying, the proper remedy of the
agent being a bill for discovery in aid of
an action at law. See also supra, IV,
A, 1, b.
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but only to bind the principal, upon the theory that the contract must have been
intended to bind someone, if not the principal, then the agent.” By the great
weight of recent authority, however, this theory has been emphatically repudiated,
and it is now generally held, more logically, that the agent cannot be held upon
the contract unless it contains apt words to bind him personally, in the absence
of which the only remedy is by an action for the breach of his implied warranty
or an action for deceit if the circumstances warrant the latter remedy."
-
36. Alabama.-Gillaspie v. Wesson, 7 Port.
454, 31 Am. Dec. 715.
Indiana.-Terwilliger r. Murphy, 104 Ind.
32, 3 N. E. 404; Pitman v. Kintner, 5 Biackf.
250, 33 Am. Dec. 461; McClure v. Bennett, 1
Blackf. 189, 12 Am. Dec. 223. But see Mc
Henry r. Dufield, 7 Blackf. 41, 42, in which
the court said: “No suit on the instrume-w
before us can be sustained against the de
fendants, because it does not contain any
acknowledgment by them individually. If
they were authorized by the trustees to exe
cute it
,
the suit should be against the trus
tee. If they were not so authorized, they are
liable in case for acting in the matter with
out authority.”
Louisiana.-Levy v. Lane, 38 La. Ann.
252; Hewitt v. Roudebush, 24 La. Ann. 254;
Richie v. Bass, 15 La. Ann. 668.
North Dakota.--Kennedy v. Stonehouse,
13 N. D
. 232, 100 N. W. 258, in which the
court says that it holds the agent upon the
contract only because constrained by its con
struction of Rev. Code (1899), §§ 4342, 4343,
but that it considers this ground of liability
“illogical and absurd,” and it indicates
clearly that in the absence of statutory pro
vision the decision would be otherwise.
Vermont.— Roberts v. Button, 14 Wt. 195;
Clark v. Foster, 8 Vt. 98.




this rule.— Those cases which
hold the agent upon the contract, although it
contains no apt words to bind him, base
their conclusion upon the fallacious argu
ment that the contract was intended to bind
someone, and if the principal is not bound
the contract must be that of the agent. Thil
many v. Iowa Paper Bag Co., 108 Iowa 357,
79 N. W. 261, 75 Am. St. Rep. 259. And
see cases cited supra, this note. But such a
contract is not the contract o
f
the principal,
for the pretended agent had no power to
bind him, and it is not the contract of the
agent, for in making it the agent did not
bind and did not attempt to bind himself.
Noyes v. Loring, 55 Me. 408, 412. The con
tract may be therefore absolutely void, and
thus bind nobody. As was said by the court
in Noyes r. Loring, supra, the “inconsist
ency” o
f holding the agent upon the con
tract, “to use no stronger term, will be ap
parent by supposing that instead o
f
a
promise to pay money, the pretended agent
had signed a promise that his principal





some other act which it was perfectly
competent for the principal to perform, but
which the agent could not. What would be
thought o
f




a princi." " such aase ???c
#
.
Arkansas–2a1e v. Donaldson Lumber
Co., 4
s Ark 158, 2 S. W. 703, 3 Am. St.
94."ºlia– Senter v. Monroe, 77 Cal.
..}. 19 Pac. 580; Lander v. Castro, 43 Cal.
497; Hall v. Crandall, 29 Cal. 567, 89 Am.
Dec. 64; Sayre v. Nichols, 7 Cal. 535, 68 Am.
Dec. 280.
Connecticut.—Taylor v, Shelton, 30 Conn.
122; Ogden v
. Raymond, 22 Conn. 379, 58
Am. Dec. 429; Johnson v. Smith, 21 Conn.
627.
Illinois.- Hancock v. Yunker, 83 Ill. 208;
Duncan r. Niles, 32 Ill. 532, 83 Am. Dec.
293; McCormick v. Seeberger, 73 Ill. App.
87; Rice v. Western Fuse, etc., Co., 64 Ill.
App. 603; Neufeld v. Beidler, 37 Ill. App. 34.
Contra, Frankland r. Johnson, 147 Ill. 520,
35 N. E
. 480, 37 Am. St. Rep. 234 hold
ing the agent liable although there were no
apt words to bind him. This case, however,
was decided upon the authority o
f Mott r.
Hicks, 1 Cow. (N. Y.) 513, 13 Am. Dec. 550,
which has since been repudiated in New York
(see New York cases cited infra, this note),




6 Ill. 81, concerning which case the court in
Hancock v. Yunker, 83 Ill. 208, 214, said:
“The question under consideration was not
before the court in Wheeler v. Reed, and what
was there said affecting it was by way of
argument merely, and, so far as intended to
announce a principal, must be understood as
restricted to cases where there are apt words
in the instrument to charge the agent per









W. 128; Thilmany v. Iowa Paper-Bag
Co., 108 Iowa 357, 79 N. W. 261 ; Burling
ton First Nat. Bank v. Owen, 52 Iowa 107,
2 N. W. 980. See Andrews v. Tedford, 37
Iowa 314, holding that an agent who, acting
without authority, makes a contract not
binding on his principal is himself bound.
The instrument upon which defendant was
sued in this case, however, contained apt
words to bind him personally, and further





bility was not before the court, whose holding
was manifestly intended to be merely a gen
eral statement of the rule o
f liability of the
agent.
Maine.—Noyes v. Loring, 55 Me. 408;
Stetson v. Patten, 2 Me. 358, 11 Am. Dee.
Ill ; Harper r. Little, 2 Me 14, 11 Am. Dec. 25.
Massachusetts.- Bartlett v. Tucker, 104
Mass. 336, 6 Am. Rep. 240; Draper, r. Mas
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B. Conditions Precedent — i. In General. In the absence of contract M
Abbey r. Chase. 6 Cush. 54; Jefts v. York,
4 Cuab. 371. 50 Am. Dec. 791; Ballou v.
Talbot, 10 Mass. 461, 8 Am. Dec. 146; Long
V. Colburn, 11 Mass. 97, 6 Am. Dec. 160;
Hatch t>. Smith, 5 Mass. 42; Tippets v.
AfwM*. Solomon p. Penoyar, 89 Mich.
11, o0 N. W.
o^aMinnesota,—
SkL^va „ Finnegan) 32 Minn.
107, 19 X. W. 729; cr...meld p< Ladue, 16
Minn. 388, 10 Am. Rep. 1^ Sanborn n.
Xeal, 4 Minn. 126. 77 Am. Dec. 502. ln
Rollins p. Phelps. 5 Minn. 463, appn-Untty
contra, and asserting that the liability of iv,
agent rests on the contract, the contract sued
on did contain apt words to bind the agent.
The decision therefore comes well within the
rule stated.
Missouri. —Wright P. Baldwin, 51 Mo. 269;
Ooffmau P. Harrison, 24 Mo. 524; Bvars P.
Dooers, 20 Mo. 283. In Myers Tailoring Co.
r. Keeley, 58 Mo. App. 491, the court lays
down the broad rule that an agent who fails
to bind his principal binds Tiimself. The
agent in that case, however, contracted in
his own name, which brings the decision in
line with the better rule followed in the
other Missouri cases.
Nebraska.— Brong p. Spence, 56 Xebr. 638,
77 N. W. 54; Cole v. CTBrien, 34 Nebr. 68,
51 N. W. 316. 33 Am. St. Rep. 616.
New Hampshire.— Weare r. Gove, 44 N. H.
196; Moor r. Wilson. 26 N. H. 332; Pet-
tingill p. McGregor, 12 N. H. 179; Savage
v. Rix. 9 X. H. 263; Woodes v. Dennett,
9 N. H. 55. Contra, Moor v. Wilson. 26
N. H. 332: Grafton Bank v. Flanders, 4
N. H. 239 (holding a person who forged an
other's name to an instrument liable upon
the instrument itself, although it contained
no apt words to bind him, the decision seem
ing to be based upon the theory that one
doing business under an assumed name
should be held as if he hod contracted in his
own proper name) ; Underhill v. Gibson, 2
N. H. 352. 0 Am. Dec. 82 (holding that
where an agent contracts in writing without
authority he is liable on the writing itself.
In this case, however, there were no words
used proper to bind the principal, but only
the agent himself). If either of these cases
assumes to hold an agent liable on the
contract, there being no apt words to bind
him. their effect is absolutely nullified by
the later New Hampshire case cited supra.
New Jerseii.— Patterson P. Lippineott, 47
X. J. L. 457. 1 Atl. 506. 54 Am. Rep. 178
[overruling in effect Bay v. Cook, 22 N. J. L.
343, which held the agent directly upon the
contract, an oral one. and which followed
Mott v. Hicks, 1 Cow. (N. Y.) 513, 13 Am.
Dec. 550. The doctrine of Mott r. Hicks,
however, has been repudiated in New York.
Sop New York cases cited, infra, this note].
North Carolina. —■Delius P. Cawthorn. 13
X. C. 00.
Ohio. —Farmers' Co-Dp. Trust Co. r. Flovd,
47 Ohio St. 525. 26 N. F. 110, 21 Am. St.
Rep. 846. 12 L. R. A. 34B.
Oregon. — Cochran v. Baker, 34 Oreg. 555,
52 Pac. 520, 56 Pac. 641.
Pennsylvania, — Hopkins v. Mehan"y, 11
Scrg. & R. 126. Contra, McConn p. Ladv,
10 Wkly. Notes Cas. 493, holding the agent
liable upon a contract wholly made in the
name of the principal, upon which the name
of the agent did not appear. And see Hamp
ton v. Speckenagle, 9 Serg. & R. 212, 11 Am.
Dec. 704.
Washington.— McReavy v. Eshelinan, 4
Wash. 757, 31 Pac. 35.
B'tsconstn.— McCurdv v. Rogers, 21 Wig.
197, 91 Am. Dec. 468."
United States.— Kent f. Addicks. 126 Fed.lli, fio C. C. A. 060; New York, etc., Steam
ship Co. «. Harbison. 16 Fed. 681.
England.-- Richardson P. Williamson. L. R.
6 Q. B. 270, 40 I. J. Q. B. 145; Lewis p.
Nicholson, 18 Q. B. R03, 16 Jur. 1041, 21
L. J. Q. B. 311, 83 E. C. L. 503: Jenkins r.
Hutchinson, 13 Q. B. 744. 1? Jur. 763. 18
L. J. Q. B. 274, 00 E. C. L. 744-, Jonej r.
Downman, 4 Q. B. 235 note. 45 E. C. L. C35;
Polhill v. Walter, 3 B. & Ad. 114, 1 1. J.
K. B. 92, 23 E. C. L. 59 ; Thomas e. Hewes,
2 Cromp. & M. 519, 4 Tyrw. 335: Downman
p. Jones, 9 Jur. 454; Wilson r. Barthrop.
1 Jur. 949. 6 L. J. Exch. 251. M. 4. H. 81,
2 M. & W. 863. See Smout v. Ilberv. 12
L. J. Exch. 357, 10 M. 4 W. 1.
See 40 Cent. Dig. tit. " Principal and
Agent," S5 476-478.
In New York, where the theory of liability
upon the contract itself seems to have
originated (see Kennedy v. Stonehouse, 13
X. D. 232. 100 N. W. 258). the earlier
decisions all hold the agent upon this ground
even though the contract contains no apt
words to bind him (Plumb v. Milk, 19 Barb.
74; Palmer v. Stephens. 1 Den. 471: Feeter
■r.Heath, 11 Wend. 477 : Rossiter v. Rossiter.
8 Wend. 494, 24 Am. Dec. 62; Meeeh r.
Smith, 7 Wend. 315: Mott v. Hicks. 1 Cow.
513, 13 Am. Dec. 550, a leading case often
followed in other states; White v. Skinner.
13 Johns. 307. 7 Am. Dec. 381: Taft r.
Brewster. 9 Johns. 334, 6 Am. Dec. 280:
Dusenbury v. Ellis, 3 Johns. Cas. 70, 2 Am.
Dec. 144)'. As stated in White r. Madison.
26 N. Y. 117. the authority of these case?
was first somewhat shaken by the remarks
of the judges who delivered the opinion in
Walker p. State Bank. 9 N. \\ 582, and in
the later cases this doctrine has been repudi
ated and the agent held •liable only when
there are words apt to bind him personally,
that is when the contract can be construed
as his own : otherwise the remedy is by
action for breach of warranty or for deceit.
Tavlor v. Nostrand. 134 N. Y
*. 108, 31 N. E-
246: Simmons r. More. 100 X. Y. 140. i
X. F. 640; Baltzen r. Nicolay, 53 X. Y. 467:
Dung l'. Parker. 52 N. Y. 494: White r.
Madison. 20 X. Y. 117: Hegeman r. Johnson,
35 Bnrh. 200: Noe r. Gresrorv. 7 Dalv 283:
Campbell r. Muller, 19 Misc." 189, 43 X. Y.
Supnl. 233.
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or statutory provisions 39 the necessity of the performance of particular acts as
conditions precedent to the bringing of actions against the agent depends on the
facts and circumstances of each case.40
2. Demand.41 A principal cannot as a general rule commence an action against
his agent for an accounting or for money or property received by the agent for the
principal's benefit until he has made a demand therefor against the agent which
has not been complied with.42 Failure of the agent to comply is equivalent °°
Haug, 88 111. App. 674, holding that where
an agency contract provided that if the agent
should take worthless notes in the course of
his agency, he should, upon settlement with
the principal, replace these notes with money
or good commercial paper, the principal
could not recover from the agent the value
of a worthless note taken by the latter wit''
out first tendering him the note.
39. See the statutes of the diffe^-nt states.
40. See cases cited infra, tb«* note.
Tender to the agent by the principal of
money or property waa held not to be condi
tion precedent to an action by the principal
against the agent in the following cases:
Shipherd t. Field, 70 111. 438 (holding that
a principal whose money is lost owing to his
agent's loaning it on inadequate security is
excused for not making an earlier offer to
return the securities before bringing an ac
tion against the agent to recover such loss,
where the latter induced the principal to
wait nearly a year in the hope of being able
t<» collect the money) ; Moore p. Mandle-
baum, 8 Mich. 433 (holding that wliere an
apent induces his principal by fraud to con
vey land to a third person for much less
than its value and really for the benefit of
the agent, and such third person conveys to a
bona fide purchaser for an advanced price,
the principal need not. in an action to re
cover from the agent the difference between
the amount paid to the principal and such
advanced price, tender back what he had re
ceived, before bringing suit) ; Chandler v.
Fulton, 10 Tex. 2, 60 Am. Dec. 188 (holding
that a forwarding merchant's peremptory
refusal to deliver goods to the holder of the
bill of lading dispenses with the necessity
of making a formal tender of charges thereon
before bringing suit for such refusal).
Accounting. — An agent who is bound to
render an account to his principal, it has
been held, must do so as a condition precedent
to an action for wages or salary. Violett v.
Sexton, 14 Quebec K. B. 360; Eddv v. Eddv.
7 Quebec Q. B. 300 [affirmed in [1900] A. C.
290].
Exhausting other remedies as a condition
precedent. To an action by a third person
against the agent see Merchants', etc.. Rank
r. Meyer, 56 Ark. 499, 20 S. W. 406, hold
ing that where an agent sells property of bis
principnl which is subji-et to a mortgage,
the mortgagee is not bound to exhaust all
other remedies before proceeding against the
a-jent. To an action by the principal against
the agent see Mechanics' Bank o. Merchants'
Bank, 6 Mete. (Mass.) IS, holding that
where the Indorser of a note is discharged
bv want of due demand on the maker, or of
notice of the default of *•* m»kcr, the
legal presumption is t*-" "e wl11 avail llim-
self of such disci'-!*6'' and tne holder there
fore is not «-»dnd to prosecute a fruitless
suit aga.'-*e *ue' indorser before he can main
tain action against his own agent for
...-glectiug to make due demand on the maker,
or to give due notice of his default.
41. Demand as affecting computation of
statutory period of limitation see Limita
tions of Actions, 25 Cyc. 1201 et seq.
Demand as affecting' right to costs see
Costs, 11 Cyc. 82.
42. Alabama.— Sally v. Capps, 1 Ala. 121.
.) rkansuM.— Jett c. Hempstead, 25 Ark.
402; Lyon r. Tarns, 11 Ark. 189; Warner P.
Bridges, 6 Ark. 385 ; Tavlor v. Spears, 6 Ark.
381, 44 Am. Dec. 519.
California. — Bushnell v. McCauley, 7 Cal.
421.
Illinois. — Tinkham r. Heyworth, 31 111.
519; Bedell v. Janney, 9 111. 193.
Indiana. — Jones r. Cregg, 17 Ind. 84;
Philips v. Wills, 2 Ind. 325; English p.
Devarro. 5 Blackf. 588; Judah v. Dyott, 3
Blackf. 324, 25 Am. Dec. 112; Armstrong v.
Smith, 3 Blackf. 251.
Massachusetts.— Clark v. Moody, 17 Mass.
145.
Missouri. — Cockrill p. Kirkpatrick, 9 Mo.
097.
Montana.—■Anderson v. Hulme, 5 Mont.
295, 5 Pac. 865.
Xorth Carolina. — Wilev <\ Logan, 95 X. C.
358 ; Potter v. Sturges, 12 X. C. 79.
Pennsylvania. — Drexel C. Raimond, 23 Pa.
St. 21.
IJngland.— Topham P. Broddick, 1 Taunt.
572. 10 Rev. Rep. 610.
See 40 Cent. Dig. tit. " Principal and
Agent," S§ 700, 703.
No particular words are necessary to a de
mand, and any declaration of the agent to
the principal which showB a denial of his
right puts him in the wrong and gives the
principal a right of action. Moore V. Hvman,
34 X. C. 38.
Time of demand. — The demand must be
made after the agent has received the money.
Tavlor r. Spears, 6 Ark. 381, 44 Am. Dec.
519.
Demandant must be authorized.— To con
stitute a legal demand on an agent who has
received money for his principal which ho
has failed to turn over, it must appear that
the person making the demand was author
ized to do so bv the principal. Taylor p.
Spears. 6 Ark. 381. 44 Am. Dec. 519."
Where ground of action is the agent's
breach of duty, by reason of which less money
came to his hands for the principal than
rioai [IV, B,2]
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refusal." But no demand is necessary where the agent has denied the agency or
the liability," or has converted the money or property to his own use,45 or if to
make demand would be impracticable or highly inconvenient." Unreasonable
delay in rendering an account raises a presumption that the agent
has converted
the funds to his own use, and the principal may sue without previous
demand.'7
And when the agent is under an agreement to make payments at fixed times, the
ai''-'il of the time itself operates under the agreement as sufficient demand."
''"ties1" — !. Bight of Action by Principal or Agent or Both
— a. In
General,
-^^rding to the well-settled common-law rule that an action upon a
contract must be Ui.,,^t jn tne namc of the party in whom the legal interest in
the contract is vested, ^ agent cannot sue in his own name, where the legal
interest is vested in his principal -po enable an agent to sue in his own name,
otherwise would, and also for the failure 01
the agent to pay over the money actually
received no demand is necessary.
"
Dever v.
Branch, 18 Tex. 615.
Where agent exceeds his authority it has
been held that no demand is necessarv.
Brazier v. Fortune, 10 Ala. 516, where an
agent who received notes to be deposited with
an attorney for collection collected the money
himself.
Where goods are to be sold at certain
prices or returned on demand, and are sold
and the money received, no special demand is
necessary to an action against the agent for
such money ; but otherwise where the action
is for a failure to return the goods. Wyman
v. Fowler, 30 Fed. Cas. No. 18,114, 3 McLean
467.
Petition against agent's executor for dis
covery and settlement of the accounts of the
Dgfiit can be filed without previous affidavit
and demand. Fox v. Apperson, 6 Bush (Ky.)
653.
43. Hays r. Smith. 26 N. C. 254. See
Moore v. flyman, 34 N. O. 38.
44. Alabama.— Haramett v. Brown, 60 Ala.
498.
California. — Cox P. Delmas, 99 Cal. 104,
33 Pac. 836; Allsopp v. Joshua Hendy Mach.
Works, 5 Cal. App. 228, 90 Pac. 39.
Kansas.— Bogie p. Gordon, 39 Kan. 31, 17
Pac. 857.
Massachusetts. — Hill V. Hunt, 9 Gray 66;
Clark p. Moody, 17 Mass. 145.
Missouri. — Bnrtels v. Kinnenger, 144 Mo.
370, 46 S. W. 163.
Montana.— Judith Inland Transp. Co. v.
Williams, 36 Mont. 25. 91 Pac. 1061.
Xorth Carolina.— Wilev f. Logan, 95 N. C.
358; Waddell t\ Swann. 9
*1
N. C. 108; Moore
r. Hyman, 34 N. C. 38.
Oregon. — Vclsian v. Lewis, 15 Oreg. 539,
16 Pac. 631, 3 Am. St. Rep. 184.
Pennsylvania.— Irwin v. Harris, 199 Pa.
St. 405, 49 Atl. 218.
Vermont — Tillotson v. MeCrillis, 11 Vt.
477.
~\\'isconsin.— Rogers v. Priest, 74 Wis. 538,
43 X. W. 510.
See 40 Cent. Dig. tit. "Principal and
Agent," «§ 700. 703.
45. Alabama.— Ainsworth v. Partillo, 13
A la. '460; Brazier v. Fortune, 10 Ala. 516.
California. — Wooster e. Nevills, 73 Cal. 58,
14 Pac. 390 (where the agent was guilty of
both fraud and conversion) ; Allsopp r
.
3«<hua Hendv Mach. Works, 5 Cal. App.
228, ?a pac. 39.
Illinois.-^ Chapman r. Burt, 77 111.3T7;
Bedell v. Janiisy, g m. 193.
Indiana.— TerreW. v. Butterfield, 92 hid. 1
;
Bunger v. Roddy, 70 lni. 26.
Missouri. — Bartels v. KVanenger, 144 Mo.
370, 46 S. W. 163.
Pennsylvania. — Etter r. Bailev, 8 Pa. St
442.
See 40 Cent. Dig. tit. " Principal and
Agent," §g 700, 703.
46. Dodge v. Perkins, 9 Pick. (Mass.) 368;
Clark v. Moody, 17 Mass. 145; Eaton r.
Welton, 32 N. H. 352.
47. Illinois— Bedell v. Janney, 9 111.193,
201, holding that as a general rule in cases
of delay it may be presumed that payment
has been delayed for some good and sufficient
cause, and that the agent will pay upon
demand. " But, where so long a time lias
elapsed since the collection of the money. as
to rebut any such presumption in favor o
f
the collector, he may well be considered as
having appropriated it to his own use, and
then, neither law nor reason requires that
before he can be sued for his non-feasance, h
t
should be requested to do what his conduct
sufficiently indicates his determination not t
o
do."
Iowa.— Haas C. Damon, 9 Iowa 589.
Massachusetts.— Dodge v. Perkins, 9 Pick.
368; Clark v. Moody, 17 Mass. 145.
ATeu> 1'orfc.— Hiekok v. Hickok. 13 Barb.
632; Lillie P. Hoyt, 5 HiU 395, 40 Am. Dec.
360.
Pennsylvania. — Drexel r. Raimond. 23 Pa.
St. 21.
England.— Hardwicke P. Vernon. 14 Vea.
Jr. 504, 9 Rev. Rep. 329. 33 Eng. Reprint
614; Lady Ormond r. Hutchinson, 13 Vea. Jr.
53, 33 Eng. Reprint 212 [affirmed in 16 Vea.
Jr. 94, 33 Eng. Reprint 919].
See 40 Cent. Dig. tit. " Principal and
Agent." SfS 700, 703.
48. Castleman ». Southern Mut. L. Ina
Co., 14 Bush (Kv.) 197; Haebler r. Luttgpn,
2 X. Y. App. Div. 390, 37 N. Y. Suppl. 7«
\affirmed in 158 N. Y. 693, 53 X. E. ll«]i
Brown r. Arrott. 6 Watts & S. (Pa.) 402.
40. See, generally. Parties, 30 Cyc. 52-53.
50. See Contracts. 9 Cyc. 702.
51. Alabama.— Nabors v. Shipper. 15 Ala,
293.
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there must be something more than the mere powers of a naked agent.” How
ever, where an agent is clothed with the necessary power, he may bring suit in his
own name.”
b. Actions on Agent's Contracts — (1
)
GENERAL RULE. An agent may main
tain an action in his own name o
n
a contract in which h
is principal is interested:
(1). Where the contract is made in writing expressly with the agent, and imports
to be a contract personally with him, although h
e may be known to act as “”
agent.” (2
)
Where he is the only known o
r
ostensible principal, and Perefore
('alifornia.-Chin Kem You v. Ah Joan, 75
Cal. 124, 16 Pac. 705; Phillips v. Henshaw, 5
Cal. 509.
Indiana.-Sharp r. Jones, 18 Ind. 314, 81
Am. Dec. 359.
Kentucky.—Tharp v. Farquar, 6 B
.
Mon. 3.





. 44; Bainbridge r. Downie,
Mass. 253; Gilmore r. Pope, 5 Masº. 491.




W. 26, holding that in order to recover
in his own name on a contract made by him
a
s agent for anothor, plaintiff must aver and
prove a
n assignment thereof to himself.
Minnesota.-Morton r. Hagerman, 39 Minn.
277, 39 N. W. 497; Morton v. Stone, 39
Minn. 275, 39 N. W. 496.
Mississippi.- Denver Produce, etc., Co. v.
Taylor, 73 Miss. 702, 19 So. 489.
issouri.- Coggburn v. Simpson, 22 Mo.
351; Devers v. Becknell, 1 Mo. 333; White v.
Bennett, 1 Mo. 102.
New Jersey.—Ward v. Wilkie, 3 N
. J. L.
411; Kinsey r. Hollinshead, 2 N
. J. L. 380;
Brackney r. Shreve, 1 N
. J. L. 33.
New York.- McColl r. Fraser, 40 Hun lll
(holding that an action to enforce an equi
table lien on funds misappropriated by an
agent cannot be brought by the agent in his




Co., 6 Rob. 305, 34. How. Pr. 308, 3 Abb. Pr.
N. S. 408; Redfield r. Middleton, 7 Bosw.
649; Toland v. Murray, 18 Johns. 24; Gunn
r. Cantine, 10 Johns. 387; Bogart, r. De
Bussy, 6 Johns. 94. Contra, Newcomb p
.
Clark, 1 Den. 226, holding that an action on
an express contract must, except in the case
o
f negotiable paper, be brought in the name
o
f
the agent with whom it was made.






Whitehead r. Potter, 26 N. C
. 257; Cox
r. Skeen, 24 N. C
.
220, 38 Am. Dec. 691;
Peck v. Gilman, 20 N. C
.
391.
Pennsylvania.- Gillett r. Ball, 9 Pa. St.
13; Root r. Muhr, 19 Wkly. Notes Cas. 403.
South Carolina.- Coggeshall v. Coggeshall,
2 Strobh. 51.
Teras.-Tinsley r. Anderson, (Civ. App.
1895), 33 S
.
W. 266 [following Tinsley v.
Dowell, 87 Tex. 23, 26 S. W. 946].
Virginia.-Jones v. Hart, 1 Hen. & M. 470,
holding that a suit cannot be maintained in
the name o
f
the attorney in fact, even in a
court o
f equity.
United States.—Neely r. Robinson, 1
7
Fed.
Cas. No. 10,082a, Hempst. 9.
I





See 40 Cent. Dig. tit. “Principal and
Agent,” $ 691.




who had no powe." delegate his authority
for the collectiºn o
f
a claim, sues thereon, a
contentio b
y plaintiff that defendant cannot
suffe. Injury from a judgment, as it will pro
, ct him from a second action b
y
the prin
cipal, is unavailable to enable him to con
tinue the suit, since, until the principal
ratifies the agent's act, defendant continues
liable. Dingley v. McDonald, 124 Cal. 682,
57 Pac. 574.
52. Bell v. Tilden, 16 Hun (N. Y.) 346;





. Suppl. 934. See also Hays r.
Hathorn, 74 N. Y. 486.
53. Frazier v. Willcox, 4 Rob. (La.) 517;




481 (holding that where, under a power o
f
attorney, a plaintiff is appointed for the
special purpose o







defendant was curator, the action may be




e represents); Varney r.
Hawes, 68 Me. 442; Kendall v. Calder, 2
Tex. Unrep. Cas. 732 (where money was
raised by a committee for the purpose
o
f building a church, and a
t
their request
the money was placed in the hands o
f de
fendant's testator for safekeeping, and it was
held that a person subsequently selected by
the committee a
s their depository was en
titled to sue the executor therefor as the
committee's representative and agent).
In admiralty proceedings an agent may libel
in his own name, o
r
in the name o
f
his prin
cipal, in the absence o
f
the owner. House
man r. The North Carolina, 15 Pet. (U. S.)
40, 1
0 L. ed. 653: Thompson v. Jacpin, 23
Fed. Cas. No. 13,959. See ADMIRALTY, l Cyc.
S51.
54. Alabama.- Dawson r. Burrus, 73 Ala.
111: Bryan r. Wilson, 27 Ala. 208; Nabors
r. Shippey, 15 Ala. 293.
California.-Tustin Fruit Assoc. r. Eagle
Fruit Co., (1898) 53 Pac. 693.
District of Columbia-Hamburg-Bremen F
.
Ins. Co. r. Lewis, 4 App. Cas. 66.
Georgia.- Spence r. Wilson, 102 Ga. 762,
29 N. E. 713.
Illinois.- Mills r. 75 Ill. App.
644.




. 377; sharp r. Jones, 18 Ind. 314, 81
Am. Dec. 359.
Ionra.- Fear p
. Jones, 6 Iowa 169.
Kansas.-See Ward r. Ryba, 58 Kan. 741,
Jensen,
51 Pac. 223.
Kentucky.—Tharp r. Farquar, 6 B
.
Mon. 3.
Maryland.— Willson r. Sands, 36 Md. 38.
[IV, C, 1, b
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is, in contemplation of law, the real contracting party." (3)
Where, by the usage
of trade or in the general course of business, he is
authorized to act as the owner,
or as a principal contracting party, although
his character as agent is known.5'
But this right of an agent to bring an action in certain
cases in his own name is
subordinate to the rights of the principal, who
may, unless in particular cases
where the agent has a hen or some other vested right,
bring suit himself, and thus
£K~r>end or extinguish the right of the agent.57 By code provision
in many of the
Massachusei -Colburn V. Phillips, 13
Gray 64; Buffum »^JJ£fe£ iMuiTivi.Minnesota.— Cremer t. wimmer. 40 Minn,oil, 42 N. W. 467.
New Hampshire.— Doe v. Thi/„nson oo
N. H. 217.
'
New York.— Considerant V. Brisbane, io
N. Y. 389; Ludwig c. Gillespie, 51 N. Y.
Super. Ct. 310 [affirmed in 105 N. Y. 653, 11
N. E. 835] ; Wheelwright v. Beers, 2 Hall
422; Morgan v. Reid, 7 Abb. Pr. 215.
Ohio. — Marine Ins. Co. v. Walsh-Upstill
Coal Co., 23 Ohio Cir. Ct. 191.
South Carolina. —■Depeau t. Hyams, 2 Mc-
Cord 146.
Texas. — Neal r. Andrews, (Civ. App.
1900) 60 S. W. 459.
Virginia. — Hartshorne v. Whittles, 3 Munf.
357.
United States. — Albany, etc., Iron, etc., Co.
v. Lundberg, 121 U. S. 451, 7 S. Ct. 958, 30
L. ed. 982.
England — Hodgens v. Keon, [1894] 2 Ir.
657 ; Schoit v. Spackman, 2 B. & Ad. 962, 22
E. C. L. 402 ; Robertson v. Wait, 8 Exch. 299,
22 L. J. Exch. 209, 1 Wkly. Rep. 132; Ravner
r. Grote, 16 L. J. Exch. 79, 15 M. & W. 359.
Canada. — McDonald v. Smaill, 25 Nova
Scotia 440 ; Allnutt r. Rvland, 11 U. C. C. P.
300; Coquillard v. Hunter, 36 U. C. Q. B.
316; Saxton v. Ridley. 13 U, C. Q. B. 522.
55. Alabama.— Nabors v. Shippey, 15 Ala.
293.
Georgia. — Carter V. Southern R. Co., Ill
Ga. 38, 36 S. E. 308, 50 L. R. A. 354.
Illinois.— Hewitt v. Torson, 124 111. App.
375.
Indiana.— Rowe v. Rand, 111 Ind. 206, 12
N. E. 377.
Kentucky. — Atcherson v. Talbot, 5 Dana
324.
Missouri.— Kelly r. Tliuey, 102 Mo. 522, 15
S. W. 62; Co^gburn p. Simpson, 22 Mo. 351;
Simons r. Wittman, 113 Mo. App. 357, 88
S. W. 791.
West Virginia. — Coulter v. Blatcliley, 51
W. Va. 163, 41 S. E. 133.
Subagent.—Where a subagent made a con
tract in the name of the agent, without dis
closing the principal, the agent might main
tain an action in his own name against the
other party to the contract for a breach
thereof. Shelby v. Burrow. 76 Ark. 558, 89
S. W. 464, 1 L. R. A. N. S. 303.
56. Alabama.— Nabors v. Shippey, 15 Ala.
293; Newbold P. Wilson. Minor 12.
Indiana.— Rowe t. Rand, 111 Ind. 206, 12
N. E. 377.
Kansas.— Douglas v. Wolf, 6 Kan. 88, hold
ing that a person buying bonds for another,
but in his own name, may maintain an action
in his own name for the recovery of the
possession of them.
Minnesota.—■Close v. Hodges, 44 Minn. 204,
46 N. W. 335, holding that an agent, having
taken in his own name a mortgage upon
chattels, may sue therefor in trover as the
trustee of an express trust.
New York.— Meyer V. Fiegel, 7 Rob. 122;
Ai»mj p. Caines, 10 Johns. 396 [affirmed in
13 Joints on
England.— Provincial Ins. Co. v. Leduc.
L. R. 6 P. C. 2z\, 2 Aspin. 338, 43 L. J. P. C.
49, 31 L. T. Rep. ». $. 142, 22 Wkly. Rep.
929. See also DrinkwaU-t v. Goodwin" Cowp.
251.
Canada. — Ross r. Tyson, 19 V. C. C. P.
294.
57. Alabama.— Southern R. Co. e. Jones,
132 Ala. 437, 31 So. 501; McFadden r. Hen
derson, 128 Ala. 221, 29 So. 640.
Arkansas.— Hearshy r. Hichox, 12 Ark.
125.
Dakota.— Lloyd v. Powers, 4 Dak. 62, 22
N. W. 492.
Illinois.— Warder v. White, 14 111.App. 50.
Indiana.— Rowe r. Rand, 111 Ind. 206, 12
N. E. 377.
Iowa.— Darling e. Noyes. 32 Iowa 96.
Kentucky. — Ironton Rolling Mills Co. r.
Ross, 6 Bush 103 ; Davies v. Graham, 2 A. K.
Marsh. 540.
Louisiana. — Braden c. Louisiana State Ins.
Co., 1 La. 220, 20 Am. Dec. 277. See also
McNair v. Thompson. 5 Mart. 525.
Maine.— Pitts v. Mower, 18 Me. 361, 3«
Am. Dec. 727. See also Machias Hotel Co. t.
Coyle, 35 Me. 405, 58 Am. Dec. 712.
Maryland. — Baltimore Coal Tar, etc., Co.
V. Fletcher, 61 Md. 288.
Massachusetts.— National L. Ins. Co. r.
Allen, 116 Mass. 398; Borrowscale r. Bos-
worth, 99 Mass. 378; Eastern R. Co. r. Bene
dict, 5 Gray 561, 61 Am. Dec. 384 ; Hunting
ton v. Knox, 7 Cush. 371 ; Tuckwell v. Lam-
bert, 5 Cush. 23; Kelley r. Munson. 7 Mass.
319, 5 Am. Dec. 47.
Missouri. — Griffin v. Wabash R. Co.. 113
Mo. App. 549. 91 S. W. 1015; Odessa Bank
v. Jennings. 18 Mo. App. 651; Tumbull r.
Watkins, 2 Mo. App. 235.
New York — Ludwig r. Gillespie, 105 N. Y.
653, 11 N. E. 835; Nicoll v. Burke, 78 N. Y.
580; Schaefer r. Henkel, 75 N. Y. 37S; Mc
Kay p. Draper. 27 N. Y. 256; Considerant r.
Brisbane. 22 N. Y. 3S9; Union India Rubber
Co. v. Tomlinson, 1 E. D. Smith 364: Yates
v. Foot, 12 Johns. 1: Vischer v. Yates. 11
Johns. 23: Corlies r. Cummings. 6 Cow. 181.
North Carolina.— Haves Woolen Co. r. Me-
Kinnon, 114 N. C. 661, 'l9 S. E. 761.
Ohio.— Hall v. Plaine, 14 Ohio St. 417.
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states, where a contract is made by an agent for the benefit of his principal, the
principal may sue on the contract, even though the agent may also have the right
to sue, and even where the contract is made in the name of the agent, and the
principal's name is not disclosed.*
(II) AGENT HAVING LIEN or BENEFIci AL INTEREst. The general rule is
that when an agent has any beneficial interest in the performance of the contracº,
as for commissions, etc., or a special property or interest in the subject-mºº".9
the agreement, he may support an action in his own name upon the ºñtract.”
(iii) Cow TRActs UNDER SEAL. Applying the well-establiºd principle of
the common law that only such persons as are parties th:--to can sue upon an
instrument under seal, where an agent makes a cont-ºct in his own name, and
under his own seal, he alone can maintain an o-vion thereon, since the contract
is his alone.”
Oregon.— Kitchen v. Holmes, 42 Ores. 252,
70 Pac. 830.
Pennsylvania.-- Iancaster r. Knickerbocker
Ice Co., 153 Pa. St. 427, 20 Atl. 251 (where
plaintiff's husband bought ice as agent for
his wife, and sold it to defendant through the
agency of C, giving a contract of sale in his
own name, and it was held that the fact that
the contract made in the name of the hus
band was in duplicate, and defendant's copy
contained a scroll seal after the husband's
name, while plaintiff's cºpy was
without a
seal, did not affect plaintiff’s right to sue in
her own name, and introduce her copy in
evidence, the seal being an unauthorized and
unnecessary addition, which could be treated
as surplusage); Hubbert v. Borden, 6 Whart.
º
South Carolina.-Allen r. Brazier, 2 Bailey
od.
Tennessee.— Brice v. King, 1 Head 152;
Darden v. Oneal, (Ch. App. 1896) 35 S. W.
1095. -
Vermont.— Edwards v. Golding, 20 Vt. 30:
White v. Owen, 12 Vt. 361.
West Virginia.- Coulter v. Blatchley, 51
W. Va. 163, 41 S. E. 133.
United States.— Ford v. Williams, 21 How.
287, 16 L. ed. 36; Buchanan v. Cleveland
Linseed-Oil Co., 91 Fed. 88, 33 C. C. A. 351;
Ramsdell v. U. S., 2 Ct. Cl. 508. And see
Oelrichs v. Ford, 23 How. 49, 16 L. ed. 534.
England.— Hudson v. Granger, 5 B. & Ald.
27, 24 Rev. Rep. 268, 7 E. C. L. 27; Sadler v.
Leigh, 4 Campb. 195, 2 Rose 286; Rogers v.
Hadley, 2 H. & C. 227, 9 Jur. N. S. 898, 32
L. J. Exch. 241, 9 L. T. Rep. N. S. 292, 11
Wkly. Rep. 1074; Bickerton v. Burrell, 5
M. & S. 383; Morris v. Cleasby, 1 M. & S.
576, 14 Rev. Rep. 531. -
Canada.-Wurzburg v. Webb, 19 Nova
Scotia 414.
58. Arkansas–Hearshy v. Hichox, 12 Ark.
125. -
California.- Ruiz v. Norton, 4 Cal. 355, 60
Am. Dec. 618; Brooks r. Minturn, l Cal. 481.
Colorado.— Best r. Rocky Mt. Nat. Bank,
37 Colo. 149, 85 Pac. 1124, 7 L. R. A. N. S.
1035.
Florida.- Little v. Brady, 43 Fla. 402, 31
So. 342.
Kansas.-St. Louis, etc., R. Co. r. Thacher,
13 Kan. 564, holding that the principal in
every case is “the real party in interest,” and
under the Kansas code the rule is that “every
action must be prosecuted in the name of the
real party in interest,” and every action
allowed to be prosecuted in any other manner
constitutes an exception to the general rule.
New York.-Morgan v. Reid, 7 Abb. Pr.
215; Erickson v. Compton, 6 How. Pr. 471.
59. Alabama.-Bryan v. Wilson, 27 Ala.
208.
Arkansas-Hearshy v. Hichox, 12 Ark. 125.
Connecticut.— Treat v. Stanton, 14 Conn.
445.
Georgia.- Field v. Price, 50 Ga. 135. And
see Richmond, etc., R. Co. r. Bedell, 88 Ga.
591, 15 S. E. 676, holding that when an agent
has made a contract on which he can main
tain an action in his own name, he may sue
for the use of his principal.
Illinois.- Hills v. McMunn, 232 Ill. 488, 83
N. E. 963; Warder r. White, 14 Ill. App. 50.
Iowa.- Fear v. Jones, 6 Iowa. 169; Farwell
r. Tyler, 5 Iowa 535.
Kentucky.— Atcherson v.
324.
Louisiana.-Lacoste v. De Armas, 2 La.
263.
Massachusetts.- Borrowscale v. Bosworth,
09 Mass. 378; Kent v. Bornstein, 12 Allen
342; Colburn v. Phillips, 13 Gray 64.
Missouri.- Johnston r. O'Shea, 118 Mo.
App. 287, 94 S. W. 783; Morrell r. Koerner
Parker Lumber Co., 51 Mo. App. 592.
New Hampshire.- Pinkham v. Benton, 62
N. H. 687; Porter v. Raymond, 53 N. H. 519;
Barnes v. Union Mut. F. Ins. Co., 45 N. H.
21; Underhill r. Gibson, 2 N. H. 352, 9 Am.
Dec. 82.
New York.-Noe v. Christie, 51 N. Y. 270;
Butts v. Collins, 13 Wend. 139; Nelson v.
Nixon, 13 Abb. Pr. 104.
North Carolina.--Whitehead v. Potter, 26
N. C. 257.
Pennsylvania.-Baltimore, etc., Steamboat
Co. r. Atkins, 22 Pa. St. 522; Girard v.
Taggart, 5 Serg. & R. 19, 9 Am. Dec. 327.
Teras.— Triplett v. Morris, (Civ. App.
1898) 44 S. W. 684.
Wisconsin.— Palmer v. Banfield, 86 Wis.
441, 56 N. W. 1090.
England.— Hudson v. Granger, 5 B. & Ald.
27, 24 Rev. Rep. 268, 7 E. C. L. 27; Williams
v. Millington, 1 H. Bl. 81, 2 Rev. Rep. 724.
60. Arkansas.- Hearshy v. Hichox, 12 Ark.
125.
Talbot, 5 Dana
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(iv) Contracts by Agents of Government. According to the bettet
doctrine, a state,"1 or the federal government,82 may maintain an action in its own
name on a contract made by its agent for its benefit.
(v) Negotiable Instruments. The rule is well settled that an agent
holding the legal title to a negotiable instrument may bring suit upon the same in
"
own name, although he is liable to account to his principal for the proceeds
therej oa
c.
Aeups Reiating to Real Estate. The general rule
is that a mere agent,
having only tu^ „are an(j oversight of real estate, cannot maintain an action in
his own name relatm8 *0 such pr0perty.M
d. Actions After Termn..tlon 0I Agency. An agent cannot maintain an action
in his own name to recover the ,...0perty 0f his principal after the termination of
the agency.95
2. Joinder of Plaintiffs — a. In Gent.ai. The general rule is that when a
contract is entered into with an agent in his o«n name, the promise being made
directly to him, he may maintain an action on suO». contract in his own name,
without joining the person beneficially interested.6" -Where several agents
Illinois. — Equitable L. Assur. Soc. v.
Smith, 25 111.App. 471.
New Jersey.— Loeb v. Barris, 50 X. J. L.
382. 13 At!. '602.
New York.— Schaefer r. Henkel, 75 N. Y.
378, 7 Abb. N. Cas. 1; Spencer P. Field, 10
Wend. 87.
Pennsylvania.— Lancaster v. Knicker
bocker Ice Co., 153 Pa. St. 427, 26 Atl.
251.
Tennessee. — Cocke p. Dickens, 4 Yerg. 29,
26 Am. Dec. 214; Rutherford v. Mitchell,
Mart. & Y. 261.
United States. — Clarke r. Courtnev. 5 Pet.
319. 8 I., ed. 140.
England.— Berkeley v. Hardv, 5 B. & C.
355. 8 D. Si R. 102, 4 L. J. K.'B. O. «. 184,
28 Rev. Reo. 261, 11 E. C. L. 495; Schack v.
Anthony, 1 M. & S. 573.
But see Bav County v. Brock, 44 Micu.
45, 6 N. W. 101.
An undisclosed principal cannot sue on a
sealed contract executed by the agent as
such, although the seal was not essential to
its validity. Smith v. Pierce, 60 N. Y.
Suppl. 1011.
61. Bav County v. Brock, 44 Mich. 45, 6
X. W. 101.
62. TJ. S. v. Blount, 4 N. C. 181; Dugan 0,
V. S., 3 Wheat. (U. S.) 172, 4 L. ed. 362;
U. S. r. Boice, 24 Fed. Cas. No. 14,619, 2
McLean 352. But sec Calvarv Cathedral
Chapter r. V. S„ 29 Ct. CI. 269. Confrn. U. S.
r. Parmele. 27 Fed. Cas. No. 15,997, 1 Paine
252. holding that no action will lie in the
name of a principal on a written contract
made by bis agent in his own name, al
though defendant may have known the
agent's character; and a demurrer in such
a case to the declaration, where the United
States is plaintiff, will he sustained.
63. See Commercial Paper, 8 Ovc. 79.
64. King c. Gwynn, 14 Fla. 32 (holding
that a mere agent of the owner of land can
not maintain in'his own name a suit to en
join the collection of taxes alleged to he il
legal! v imposed upon the land) ; Chatfield r.
Clark. 123 Oa. 867. 51 S. E. 743; Cnnning-
ham v. Elliott, 92 Ga. 13, 18 S. E. 305
(holding that while an agent. Vy virtue of
the code (Ga. Code, § 2207), may commence
and carry on proceedings in the name of nis
principal to remove an obstruction from a
private way, yet, under Code, § 738, he can
not institute a proceeding for that purpose
in his own name, either individually or as
agent) ; Laning v. Wilkes- Barre Gas Co.. 6
Kulp (Pa.) 328; Hollowav v. Holloway, 30
Tex. 164; Galveston, etc., R. Co. r. Stockton,
15 Tex. Civ. App. 145, 38 S. W. 647. See
State v. Banks, 48 Md. 513, where the agent's
power of attorney was held to be sufficiently
plenary to authorize him to institute suit to
prevent trespass upon his principal's real
estate.
One holding legal title to land as agent for
a principal i9 a trustee of an express trust,
and he may, under the express provisions of
Ky. Civ. Code Pr. 8 21, maintain a suit inhU
own name to restrain a third person from
cutting timber on the laud, and for the value
of timber previously cut thereon. Goff r.
Boland, 92 S. W. 575. 29 Ky. L. Rep. 172.
A power to sell landa will not authorize an
agent to maintain in his own name an action
to disembarrass the title of his principal of
clouds and encumbrances which may have
supervened to impair their vahie or prevent
their sale, although occasioned by the im
provident act of the agent. Robson r. Tait,
13 Tex. 272.
Right of agent to maintain action ot
forcible entry and detainer see Forcible Ex-
trv and Detainer. 19 Cvc. 1108.
65. Miller t. Duluth Slate Bank, 57 Minn.
319. 59 N. W. 309; Hutchins r. Oilman. 9
N. H. 359, where an attorney to sell lands,
with the power of substitution, appointed a
substitute who made sale accordingly: and
it was held that the former could not re
cover the money in an action in his own
name.
Abatement of action after death of prin
cipal or agent see Akatemtsnt and Revival,
1 Cvc. lfl.
'
66. Dawson v. Burma, 73 Ala. Ill (hold-
[IV, C, 1, b, (IV)]
PR/AVC/PAL AAWD AG ENT [81 Cyc.] 1623
employed by a principal pay out money separately in furtherance of the object
of the agency, and not out of a joint fund, each agent may sue separately for his
proportion of the sum expended, and they are not required to bring a joint action
therefor.”
b. Under Code Provisions. Under some statutes, every action must be prose
cuted in the name of the real party in interest, except that an executor or admi
istrator, a trustee of an express trust, or a person expressly authorized by sº."
may sue without joining with him the person for whose benefit the act;- is prose
cuted; and a person with whom or in whose name a contract; made for the
benefit of another is a trustee of an express trust withi, the meaning of the
statute.” However, an agent who makes a contract f-nis principal in the prin
cipal's name is not a person with whom the cont-et is made within the purview
of an act providing that a person with who...1 or in whose name a contract is
made for the benefit of another may v,mg an action without joining with him
the person for whose benefit it is nosecuted."
c. Accounts and Accounting." In a suit against an agent for an account of his
agency, a
ll
the principals in the contract should be joined in the action, since an





pals in a joint contract."
ing that where an agent is intrusted with the
exclusive control of money o
f
his principal,
for the purpose o
f lending it on interest, the
principal, while he may be a proper party,
is not a necessary party to an action to fore
close a mortgage negotiated by the agent in
his own name, without disclosing his prin
cipal); Sill r. Ketchum, Harr. (Mich.)
423: Stoll v. Sheldon, 13 Nebr. 207, 13
N. W. 201. See also Whitney v. Kirtland,
2
7 N
. J. Eq. 333.
A subagent employed by an agent to assist
him in the work of his agency is not a
necessary party to a suit brought by the
agent against the principal to recover com
missions. Flournoy r. Williams, 68 Ga.
707.
Suits to enforce mechanics’ liens see ME
cHANIcs’ LIENs. 27 Cyc. 345.
67. Finney v. Brant, 19 Mo. 42. See also
Conner v
. Hutchinson, 12 Cal. 126, holding
that where two persons are employed as
agents to procure from the United States
confirmation o
f
a Mexican grant, the employ
ment is not joint, and they can maintain
separate suits for their pay.
Actions for money advanced jointly.—
Where agents for obtaining the laying out o
f
a highway advanced money jointly, and took
receipts as for money disbursed by them








AND SPLITTING of Actions, 23 Cyc. 376.
68. California.-West v. Crawford, 80 Cal,
19, 21 Pac. 1123; Winters v. Rush, 34 Cal.
136. -
Indiana.- Landwerlen v. Wheeler, 106 Ind.
523, 5 N. E
. 888; Holmes v
.
Boyd, 90 Ind.
332; Sharp v. Jones, 18 Ind. 314, 81 Am.
Dec. 359.
Iowa.-- Rice v. Savery, 22 Iowa 470; Cot
tle r. Cole, 20 Iowa 481. -
Kansas.-Scantlin v. Allison, 12 Kan. 85.
Minnesota.- Close v. Hodges, 44. Minn.
Jewett v. Cornforth, 3 Me.
204, 46 N. W. 335; Cremer v. Wimmer, 40
Minn. 511, 42 N. W. 467.




7 Mo. 473, 11 S. W. 49, 10 Am. St. Rep.
331, 3 L. R
. A. 539; Snider v. Adams Ex
press Co., 77 Mo. 523.
New York.- Considerant r. Brisbane, 22
N. Y
.
389, 396 (where the court, in constru
ing the New York statute, said: “It is in
tended, manifestly, to embrace, not only
formal trusts, declared b
y
deed inter partes,
but all cases in which a person, acting in
behalf o
f
a third party, enters into a written,
express contract with another, either in his
individual name, without description, o
r
in





for the benefit of, another, by
whatever form o
f expression such trust may
b
e
declared. It includes, not only a person
with whom, but one in whose name, a con
tract is made for the benefit o
f
another ”);
Brown v. Cherry, 56 Barb. 635; Rowland r.
Phalen, l Bosw. 43.
Ohio.— Marine Ins. Co. v. Walsh-Upstill
Coal Co., 23 Ohio Cir. Ct. 191.
United States.—Albany, etc., Iron, etc.,
Co. v. Lundberg, 121 U
.
S
. 451, 7 S
.
Ct. 958,
30 L. ed. 982. -
-
69. Ferguson r. McMahon, 52 Ark. 433, 12
S
. W. 1070, holding that an agent who
makes a contract for his principal in the
principal's name is not in any legal sense
a person with whom the contract is made;
the contract in such a case is with the prin
cipal only, and he alone is authorized to en
force it. See Ramsdell r. U. S., 2 Ct. Cl
508, holding that where a contract is made
in the name o
f
the principal, and the prin





a party plaintiff, although he have no
legal interest, will not defeat the action.
70. See, generally, Accounts AND Account
ING, 1 Cyc. 433.
71. Louisiana Bd. o
f Trustees, etc. v. Du
puy, 31 La. Ann. 305 (holding that where a
number o
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3. Joinder of Defendants. The general rule is that where a contract is madebj
an agent within the scope of his employment, both the agent and his undisclosed
principal, when discovered, are liable on the contract, and may be joined as defend
ants in an action thereon,72 although it has been held that in such case the
Diincipal is not a necessary party defendant.7* However* it has been broadly
down in some cases that an action will not lie against an agent executing
a con i,.
„fc £or a diademed principal, and that it is therefore error to join him in
an action fc-o.;^ snc^ principal.74 Likewise, where an agent and his principal
are both liable to. ^ same act of negligence, they may be joined as parties defend
ant in an action to i-.over damages for the injuries caused thereby.74 As a
general rule, an agent again*. wh0m no relief is sought, and who has been guilty
of no fraud in connection with the^ongaction concerning which the suit is brought,
is not a necessary or proper party thei^0.79 Thus it is erroneous to make a mere
agent a party to a suit for the specific pw0rmance of a contract.77 The rule,
howevei, is otherwise where the agent is charge* with fraud in the transaction.14
agent for a common purpose, no one of them
lias a right to compel the agent to render- a
separate account to himself. There should be
but one proceeding to which all persons in
interest should be made parties, and their
rights determined in concursu) ; Nicholson v.
Hennen, 16 La. Ann. 33.
72. Rushing v. Sebree, 12 Bush (Ky.) 198;
Tew r. Wolfsohn, 77 N. Y. App. Div. 454, 79
N. Y. Suppl. 286 [affirming 38 Misc. 54,
76 N. Y. Suppl. 919]; McLean v. Sexton,
44 N. Y. App. Div. 520, 60 N. Y. Suppl. 871;
Mattlage v. Poole, 15 Hun (N. Y.) 556;
Xason V. Cockroft, 3 Duer (N. Y.) 366;
American Trading Co. v. Wilson, 37 Misc.
(N. Y.) 76, 74 N. Y. Suppl. 718; Wilson v.
Oswego Tp., 151 U. S. 56, 14 S. Ct. 259, 38
L. ed. 70; Scoutt v. Keck, 73 Fed. 900, 20
C. C. A. 103. See also Mathonican v. Scott,
87 Tex. 396, 28 S. W. 1063. See Elliott v.
Bodine, 59 N. J. L. 567, 36 Atl. 1038.
73. Ash v. Beck, (Tex. Civ. App. 1902) 68
S. W. 53. And see Danforth v. Timmerman,
65 S. C. 259, 43 S. E. 678.
An action on a sealed instrument for a
breach thereof cannot be maintained against
a person not a party thereto on the ground
that the person who executed the instrument
acted as agent for defendant, where the
agency does not appear on the face of the
instrument. Mahoney v. McLean. 26 Minn.
415, 4 N. W. 764.
74. Fitzsimmons v. Baxter, 3 Dalv (N. Y.)
81 : Oxford First Nat. Bank r. Turner. 24
N. Y. Suppl. 793: Potts v. Lazarus, 4 N. C.
180; Martin v. Sander, 18 Lane. L. Rev. (Pa.)
357; Priestlv v. Fernie, 3 H. & C. 977, 11
Jur. N. S. 813, 34 L. J. Exch. 172, 13 L. X.
Rep. X. S. 208, 13 Wkly. Rep. 1089.
75. Mayer v. Thompson-Hutchinson Bldg.
Co., 104 Ala. 611. 16 So. 620, 53 Am. St.
Rep. 88, 28 L. R. A. 433; Hawkesworth v.
Thompson, 98 Mass. 77, 93 Am. Dec. 137;
Moore r. Fitchburg R. Corp., 4 Grav (Mass.)
465, 64 Am. Dec. 83 (holding that a corpo
ration and its agent may be sued jointly
for an assault by the agent acting under its
authority); Phelps V. Wait, 30 N. Y. 78;
Wright V Wilcox. 19 Wend. (N. Y.) 343,
32 Am. Dec. 507; Greenberg v. Whitcomb
Lumber Co., 90 Wis. 225, 63 N. W. 93, 48
Am. St. Rep. 911,^28 L. R. A. 439. See also
llarriman v. Stowe, 57 Mo. 93. But see
Campbell v. Portland Siij-m- Co., 62 Me. 552,
16 Am. Rep. 503.
76. Arkansas.—Shaver c. Lawrenw Countv,
44 Ark. 225.
Iowa.— Paton v. Lancaster, 38 Iowa 494:
Lyon r. Tevis, 8 Iowa 79.
Kentucky. — See Davis v. Peake, 2 A. K.
Marsh. 543, holding that a person who=;
lands are sold by an agent is a necessary
party to a bill for relief against the sale,
although the bond for the consideration be
payable to the agent.
North Carolina. — Ayers r. Wright, 43
N. C. 229.
Rhode Island.— Coggeshall p. Griswold, 13
R. I. 642.
Washington.— Belt !'. Washington Water
Power Co., 24 Wash. 387, 64 Pac. 525.
United States.— Donovan r. Campion. S3
Fed. 71, 29 C. C. A. 30.
England.— Attwood P. Small, 6 CI. 4 F.
232, 2 Jur. 200, 226. 246, 7 Eng. Reprint
684; Marshall v. Sladden. 4 De G. 4 Sin.
468, 64 Eng. Reprint 916, 7 HaTe 428. 27
Eng. Ch. 428. 68 Eng. Reprint 177, 14 Jur.
106. 19 L. J. Ch. 57.
77. Bovd I). Vanderkemp, 1 Barb. Ch.
(N. Y.) 273; Tavenner v. Barrett, 21 W. Va.
656; McXamara r. Williams, 6 Ves. Jr. 143.
31 Eng. Reprint 982. See. generally. Specific
Performance. See, however, Scoutt v. Keck,
73 Fed. 900, 20 C. C. A. 103.
78. Arkansas.—Shaver v. Lawrence County.
44 Ark. 225; Gartland v. Nunn, 11 Ark. 720.
holding that, although, as a general rule, a
mere agent, who has no interest in the suit,
ought not to be made a party, yet if, in such
a case, there be any charge of fraud con
nected with the transaction in which th?
agent participated, and it is so charged in
the bill, then he may properly be made a
party, for he might be decreed to pay the
costs of the suit, if his principal should hap
pen to he. or become, insolvent.
Indiana. — Roy v. Haviland, 12 Ind. 364.
loita. — Springfield P. Graff, 22 low*
438.
Massachusetts.— White ts. Sawver. 16
Gray 586.
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4. AMENDMENT. In many jurisdictions the rule is that if an action is brought
in the name of an agent, or the agent is made sole defendant in such action, where
his principal is the only necessary or proper party to the suit, no amendment can
be allowed substituting such principal as the party plaintiff" or defendant.” In
some jurisdictions, however, such substitution by amendment of principals as
parties plaintiff,” or defendant,” is allowed. -
D. Pleading”— 1. Complaint or Bill—a. In General. In an action invº
the relation of principal and agent, the form and sufficiency of the com”
84
Aſ ichigan.— Krolik r. Curry, 148 Mich.
214, 111 N. W. 761, holding that in such
case both principal and agent may be joined
in the same action, or each may be sepa
rately sued. See Weber v. Weber, 47 Mich.
569, 11 N. W. 389, holding that an agent,
when liable for a fraud committed in behal
of his principal, may as well be sued "ePa
rately as any joint wrong-doer sues alone in
an action of tort.
New Jersey.— See Whitney v.
Kirtland, 27
N. J. Eq. 333, holding that a party, who, al
though not a principal, but an agent merely,
holds a deed to a purchaser at a sheriff's sale,
and also money equitably belonging to the
purchaser under agreement made at the time
of the sale, and applicable under that agree
ment to the payment of the purchase-money,
is a proper, if not a necessary, party to a
suit by the purchaser to compel the delivery
of the deed.
Ohio.— See Lee v. Fraternal Mut. Ins. Co.,
1 Handy 217.
United States.— See Smith v. Green, 37
Fed. 424.
England.— Le Texier v. Anspach, 15 Wes.
Jr. 159, 33 Eng. Reprint 714. .
Case for deceit in the nature of a con
spiracy cannot be sustained against a princi
pal and his agent jointly, for the unauthor
ized fraudulent acts and representations of
the agent alone. Page v. Parker, 40 N. H.
47.
79. Crescent Furniture, etc., Co. v. Rad
datz, 28 Mo. App. 210. And see Richmond,
etc., R. Co. v. Bedell, 88 Ga. 591, 15 S. E.
676 (holding that an amendment to the decla
ration which shows that the legal right of
action is not in the nominal plaintiffs, but in
the persons for whose use they sue, should
not be allowed, without a further amend
ment striking from the declaration , the
names of the nominal plaintiffs); Wurzburg
r. Webb, 19 Nova Scotia 414 (holding that
the principal cannot by amendment be joined
with the agent as a party plaintiff, in the
absence of the written consent of such prin
cipal).
80. Gill r. Tison, 61 Ga. 161; Tiller r.
Spradley, 39 Ga. 35, holding that under an
act providing that no amendment, adding a
new and distinct cause of action, or new and
distinct parties, shall be allowed, unless ex
pressly provided for by law, a principal can
not, on motion, be made a party defendant
to an action against his agent alone, al
though he may have filed a plea in bar in
his own name. See also Bonta v. Clay, 5
Litt. (Ky.) 129. And see Burns r. Camp
bell, 71 Ala. 271, holding that in an action
*"...º. i. "...";t in of *** -- - - -he princ ipal. Åere his ratification of the
amendment.
agent's.…" was
after the commencement of
..ction. -
"Sí. Boudreau v. Eastman, 59 N. H. 467;
Adams p. Edwards, 115 Pa. St. 211, 8 Atl.
425; Price v. Wiley, 19 Tex. 142, 70 Am.
Dec. 323. See, however, Campbell v. Wasser
man, 9 Pa. Co. Ct. 381, holding that where
laintiff claimed in a sheriff's interpleader to
the owner of a stock of goods levied on
under defendant's execution, he canno
amend by substituting his principals
plaintiffs, it appearing that he took posses
sion under a bill of sale to them.
82. Bell v. Corbin, 136 Ind. 269, 36 N. E.
23.
83. Annexation of power of attorney to
execute note to complaint see CoMMERCIAL
PAPER, 8 Cyc. 101 note 45.
Denial of execution of negotiable instru
ment by agent see CoMMERCIAL PAPER, 8 Cyc.
156,
Pleading negligence: In general see NEGLI
GENCE, 29 Cyc. 565. Negligence of servant,
see MAsTER AND SERVANT, 26 Cyc. 941.
Verification of pleas denying agency see
PLEADING, ante, p. 1
84. See, generally, PLEADING, ante, p. 1.
Denial of authority.— Ratification by a
principal of an unauthorized act of an agent
has a retroactive efficacy, and is equivalent
to an original authority; and hence an alle
gation that there was no authorization is
an allegation of absence of authorization in
any form, whether previously or subse
quently given. Mutual L. Ins. Co. r. Gran
miss, 57 Misc. (N. Y.) 174, 107 N. Y. Suppl.
926.
In an action to set aside a sale made by
an agent to a corporation of which he was
president, if there are reasons why the prin
cipal did not know of the sale or facts ex
cusing the delay in bringing the suit, the
same should be specially pleaded. Whitely
r. James, 121 Ga. 521, 49 S. E. 600, where it
is said that the special reasons why the
principal did not know of the sale, or the
facts excusing the delay in bringing the suit.
should be specially pleaded, so as to prevent
defendant from taking advantage by demurrer
of the acquiescence implied from non-action
for a long lapse of time.
Action against agent to rescind sale.-An
action cannot be maintained by a third per
son against defendant acting as agent in pro
curing the sale of personalty, to rescind the
sale and recover back the purchase-price,
where there is no averment in the complaint
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bill M are in general governed by the rules of pleading applicable to other civil
actions.
b. Actions by Third Persons Against Principal — (r) Averments as to
Agexcy^ It is a rule of pleading that, where a third party seeks to charge a
principal with the act of his agent, the complaint may plead the act of the agent
theH?*1'
or P^eac^ as *ne ac*" °^ ^s principal,86 and, unless otherwise provider! by
fact of "a -or Prac^ce
acts,87 it is not necessary, in pleading the act, to aver the
out d" ;1 :"v'
sufficient to charge the act as that of the principal, with-
* J^ fact of agency.88 And the rule that it is sufficient to allege
that the monevs remained -.. . _ j . „_
i it i , » , t , the hands orunder the control of defendant. f. u„ _
Ellis, 4 N. Y. St. 721, holding furti™ ^nat
in the absende. of such averment, the presux-
'
tion is that the moneys are not in defendants
hands.
Action by agent against principal.— In an
action by an agent against his principal for
breach of a contract of agency, where it was
provided that he was to have the sole right
at selling his principal's goods in a certain
locality, an allegation that, after plaintiff
had begun to sell in that locality, defendant
sent another agent there for that purpose,
without the knowledge or consent of plaintiff,
is not a sufficient assignment of the breach,
without an additional averment that plain
tiff was still performing his duties under the
contract. Union Refining Co. v. Barton, 77
Ala. 148. So too, in such an action, an aver
ment in the complaint as a breach of the
contract that defendant has failed and re
fused to pay plaintiff a stipulated compensa
tion is not a sufficient assignment, without
an additional averment of the sales made and
their amount. Union Refining Co. i>.Barton,
supra. An agent cannot maintain an action
for breach of a contract made by him for his
principal, under Code, 8 2209, where he does
not allege that he was a factor, and con
tracted on his own credit, or that the con
tract was made in his individual name, or
that his agency was coupled with an interest
known to the carrier. Richmond, etc, R. Co.
f. Bedell, 88 Ga. 501, 15 S. E. 676.
Surplusage.— If the complaint discloses a
cause of action in favor of plaintiff (Owsley
v. Woolhqpter, 14 Ga. 124), or against de
fendant (Burkhalter r. Terry, 127 Ga. 438,56
S. E. 631) personally, superadded the words
importing agency will be regarded as de-
scriplio persona merely, and the complaint
will be sustained. But under N. Y. Code Civ.
Proc. 5 549, subd. 2. providing that defendant
may be arrested, where the complaint alleges
that the money sued for was received or
fraudulently misapplied by an agent or other
person in a fiduciary capacity, and that,
where such allegation is made, plaintiff can
not recover unless he proves the same on
the trial, such an allegation, when made in
an action for the conversion of rents collected
and received by defendant as plaintiff's agent,
cannot be rejected as surplusage. Frick v.
Freudenthal, 45 Misc. (N. Y.) 348. 90 N. Y.
Suppl. 344.
Waiver and cure of defects. — The failure
of one suing as agent on a contract for
services, to be paid for from tlie proceeds of
the sale of land after deducting the expon-t-
of its care, to allege that there would be anr
surplus after payment of expenses, is cured
by defendant's plea of reconvention, alleging
that the contract of plaintiff had long since
*e,->inatcd, and offering to pay what should
appear »0 \^ due. Cotton r. Rand, (Tex. Civ.
App. 1808) *v S. \V. 55.
85. See, generally, Equity, 16 Cvc. 216.
86. Childress V. Miller, 4 Ala. 447; Ohio,
etc., R. Co. v. MiddWon, 20 111. 629:
Childress v. Emory, 8 WheaV. (V. S.) 642. 5
L. ed. 705; Nicholson v. Croft, 2 Burr. 1183.
See also Cochran r. Goodman, 3 Cal. 244.
Compare Wells v. Pacific R. Co., 35 Mo. 164,
holding that in an action against a corpora
tion for the value of medical services rendered
its employees, an allegation that the services
were rendered at the instance and request of
the agent of defendant does not amount to an
averment that they were rendered at the in
stance and request of defendant.
87. See the codes and statutes of the sev
eral states. And see Porter v. Ritch, 70
Conn. 235, 39 Atl. 169, 39 L. R, A. 353
(holding that under the rules established by
the practice act, it is necessary, when a
plaintiff intends to prove that the acU
charged against defendant were committed by
his agent, that the complaint should aver
the agency) ; Atlanta, etc., R. Co. t>. Texas
Grate Co., 81 Ga. 602, 9 S. E. 600 (holding
that under the code system of pleading in
force in Georgia, which requires plaintiff
to fully and distinctly set forth his cause of
action, the act of an agent must be pleaded as
such) ; Lewis r. Amorous, 3 Ga. App. 50. 59
S. E. 338.
88. Arizona. — Root v. Fay, 5 Ariz. 19. 43
Pac. 527.
California. — Goetz r. Goldbaum, (18941
37 Pae. 646.
Colorado.— See McDermott v. Grimm. 4
Colo. App. 39, 34 Pac. 909.
Florida. — St. Andrews Bav Land Co. r.
Mitchell. 4 Fla. 192, 51 Am. Dec. 340.
Illinois.— Meers C. Stevens, 106 111. 549;
Harding r. Parshall, 50 111. 219.
Indiana. — Day v. Henrv. 104 Ind. 324, 4
N. E. 44; Crowder r. Reed. 80 Ind. 1.
loica.— Poole r. Hintrage, 60 Iowa 180. 14
N. W. 223.
Minnesota.—■Stees v. Kranz, 32 Minn. 313.
20 N. VV. 241.
.Veto York.— Sherman v. New York Cent.
R. Co., 22 Barb. 239. See also Dollner r.
Gibson, 2 Edm. Bel. Cas. 253. But see St
John v. Griffin. 1 Abb. Pr. 39, holding that
under the code provisions governing pleading
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the act of the agent as the act of the principal, without disclosing the fact of
agency, is held to be applicable to actions ex delicto,™ as well as actions ex con
tractu.™ In case agency is to be alleged an express averment is not necessary, if
the facts constituting the agency are set forth,"1 yet the facts averred must be of
such nature and character that agency follows as a conclusion of law.82 Whereit is regarded as only necessary to aver the act of an agent as the act of his
P*K^pal, without alluding to the fact of agency, a general allegation that the. •
^"done by defendant is held to be in effect, among other things, an al''°d'tlC)n
jgthe agent had authority to act in the premises.03 Likewise, ~^Je agtftCv.„jalleged, a general allegation is sufficient," without averrirur "nat tne agem> naa
the act of an agent should be pleaded as Buch,
and not as the act of the principal.
Mouth, Carolina. — Boulware v. McComb.
Harp. 416.
United States.— Metropolis Bank v 0tttt-
schlick, 14 Pet. 19. 10 L. ed. 335.
Fraud of agent. — .In an acti~« by a third
person against a principal, iraud committed
through the latters as^it is well pleaded in
the complaint as that of the principal. Ben
nett v. Judson, 21 X. Y. 238; Curtis v. Fay,
37 Barb. (N. Y.) 64. See also King v. Fitch,
2 Abb. Dec. (X. Y.) 508. 1 Keyes 432.
The agent by whom defendant was repre
sented in the transaction pleaded need not
be alleged. Todd v. Minneapolis, etc., R. Co.,
37 Minn. 358, 35 X. W. 5 ; Lee v. Minneapolis,
etc., R. Co., 34 Minn. 225, 25 X. W. 399;
Texas, etc., R. Co. P. Ross, 62 Tex. 447; Ft.
Worth, etc., R. Co. i). Lindsay, 11 Tex. Civ.
App. 244, 32 S. W. 714.
The complaint should charge that the act
was done by defendant whether it was done
by himself or by his agent. Slevin v. Reppy,
46 Mo. 606.
An allegation in the complaint that plain
tiff bought of one B, acting as defendant's
agent, is sufficient without an averment that
B was defendant's agent. Cochran v. Good
man, 3 Cal. 244.
89. Meers v. Stevens, 106 111. 549; Day
r. Henrv, 104 Ind. 324, 4 X. E. 44; King r.
Fitch, 2 Abb. Dec. (X. Y.) 508, 1 Keyes 432.
See also Bennett v. Judson, 21 X. Y. 238.
Contra, Peyton f. Cook, (Tex. Civ. App.
1895) 32 S. W. 781, holding that where a
wrong is done by an agent it must be alleged
that the act waskdonc by him, a mere allega
tion that it was done by his principal not
being sufficient.
In an action by a principal against his
agent charging him with an abuse of his
powers, it is essential to allege that he acted
as agent. /Etna L. Ins. Co. v. Sabine, 1 Fed.
Cas. N'o. 97, 6 McLean 393.
90. California. —Goetz v. Goldbaum, (1894)
37 Pac. 646.
Florida. — St. Andrews Land Co. v.
Mitchell, 4 Fla. 192, 54 Am. Dec. 340.
Iowa.— Call r. ITamilton County, 62 Iowa
448, 17 X. W. 667.
Michigan. — Regents University r. Detroit
Young Men's Assoc., 12 Mich. 138.
Minnesota.— Stees v. Kranz. 32 Minn. 313,
20 X. W. 241 ; Weiile v. Porter, 22 Minn. 429.
West Virginia. — Black Lick Lumber Co.
v. Camp Conatr. Co, (1908 ) 60 S. E. 409.
United ~>lates-
— Metropolis Bank v. Gutt-
schi:-v» '4 Pet- 19> 10 L- ed- 335-
Janada. — Bisaillon v. Elliott, 13 Quebec
Super. Ct. 289.
Words importing an agency held to be
superfluous.—An allegation in the complaint
that defendant made and executed a promis
sory note, where the note appears to have
been in fact signed by another party, is suffi
cient, and an averment that the note was
made by defendant's agent is unnecessary and
superfluous. Moore r. McClure, 8 Hun (S. Y.)
557.
Manner of constituting agency need not be
alleged. — When the instrument set forth in
the complaint asserts the agency, an allega
tion in the complaint that it is the act of the
agent is sufficient, without alleging the par
ticular manner of constituting the agency.
Regents University v. Detroit Young Men'a
Soc., 12 Mich. 138.
91. Brown v. Commercial F. Ins. Co., 89
Ala. 1S9, 5 So. 500.
92. Brown v. Commercial F. Ins. Co., 86
Ala. 180, 5 So. 500; Everett p. Drew, 129
Mass. 150, holding that where there is a
general averment of agency, and also an aver
ment of the specific facts which show that
there was no agency, the general allegation of
agency must be regarded as a mere conclusion,
of law not sustained by the facts.
93. Gallatin Xat. Bank v. Nashville, etc.,
R. Co., 4 N. Y. St. 714.
An allegation that defendant made and de
livered his promissory note, where it appears
in fact to have been executed by another
party, necessarily includes the allegation that
such other party was duly authorized to
make the note in his behalf. Moore V. Mc
Clure, 8 Hun (X. Y.) 557.
94. Call v. Hamilton County, 62 Iowa 448,
17 X. W. 667; Partridge v. Badger, 25 Barb.
(X. Y.) 146; Lewis v. Alexander, 51 Tex.
578 ; Jackson-Foxworth Lumber Co. v. Hutch
inson County, (Tex. Civ. App. 1905) 88 S. W.
412; Sherman v. Comstock, 21 Fed. Cas. Xo.
12.764, 2 McLean 19.
Illustrations. — An averment in the com
plaint that the instrument sued on was made
for defendant by another, as and representing
himself to be defendant's agent, is sufficient
to charge defendant. Opper t>. Hirsh, 33
Misc. (X. Y.) 560. 08 X. Y. Suppl. 879. A
petition alleging that a contract of a cor
poration was made, executed, and delivered
by its officer and agent, naming him, is not
demurrable on the ground that authority by
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authority to act in the premises,05 that being regarded as an averment
of a con
clusion of law, or at best an unnecessary repetition
of a fact already stated.88
But one who seeks to hold a principal for the acts of a subagent
must expressly
set up and prove the power of the agent to make
such a delegation of his
authority.87
, 'u) Charging Notice or
Knowledge Obtained by Agent. To
charge
4pfenciant with his agent's notice
or knowledge of matters affecting his
principal § -
.^jnesg> jt js sufficient, in an action by a third person against
the
principal, to an^ jn t^e corQplaint notice or knowledge obtained by defendant,
without averring tfit ,■ t of agency.».8
(in) Alleging Ra*.wjcation of agent's Unauthorized Acts.
Ratification by a principal 01 .n unauthorized act of his agent, being equivalent
to prior authority, a third party iJvmg 0n proof of ratification to maintain his
cause of action against the principal, necA not allege it in his complaint.9'
e. In Action by Principal Against Asont-— (t) Equitable Suit For
Accounting — (a) In General. The general rtrV. that a bill for an accounting
must show upon its face that complainant is entitled to the relief demanded, and
that he is the proper party and vested with the right to ma"«>tain the suit, applies
to an action by a principal against his agent for an accounting oi money or prop
erty received by the latter in his capacity of agent.1 So in order v> maintain
t he agent does not sufficiently appear. John
son County v. Chamberlain Packing House,
74 Xebr. 549, 104 N. W. 1061. A declaration
setting forth that plaintiff had purchased a
quantity of goods from W. & P.
" then and
there acting as agent of defendant," is only
another form of declaring that he had pur
chased from the defendant, and is sufficiently
certain to prevent any misapprehension of its
meaning, and is good on demurrer. Cochran
v. Goodman, 3 Cal. 244. A complaint in an
action to enforce a mechanic's hen, alleging
that the sum claimed to be due was for
materials furnished, etc., in pursuance of the
contract between the plaintiff and defendant,
through and by her husband, sufficiently al
leges that defendant's husband was her au
thorized agent. McGeever f. Harris, (Ala.
1900) 41 So. 930.
95. Call p. Hamilton County, 62 Iowa 448,
17 X. W. 607 ; Partridge v. Badger, 2o Barb.
(X. Y.) 146; Lewis V, Alexander, 51 Tex.
578; Sherman v. Comstock, 21 Fed. Cas. Xo.
12,764, 2 McLean 19.
Although it may be technically more ac
curate to aver that the principal by his agent,
in that behalf duly authorized, committed the
act pleaded, yet such an averment is not in
dispensable. Childress v. Emorv, 8 Wheat.
(U. S.) 642, 5 L. ed. 705.
86. Partridge V. Badger, 25 Barb. (X. Y.)
140.
97. Johnson If. Cunningham, 1 Ala. 249;
Kellogg p. Xorris, 10 Ark. 18; Lucas r. Rader,
29 Ind. App. 287, 04 X. E. 488; McCormick
p. Bush, 38 Tex. 314.
98. McLermott P. Grimm. 4 Colo. App. 39,
34 Pac. 909; Marshall V. Oilman, 32 Minn.
88, 53 X. W. 811.
99. Goetz v. Goldbaum, (Cal. 1894) 37
Pac. 646; Smyth v. Lynch, 7 Colo. App. 383,
43 Pac. 670 [reversed on other grounds in 25
Colo. 103, 54 Pac. 034]; Plumb r. Curtis. 66
Conn. 154, 33 Atl. 998: Smith p. Des Moines
Xat. Bank, 107 Iowa 02O, 78 X. W. 238;
Long p. Osborn, 91 Iowa 100, 59 X. W. 14;
Bigler v. Baker, 40 Xebr. 325, 58 X. W. 102tt,
24 L. R. A. 255.
In trespass to try title, where plaintiff
claims under a deed executed by an agent, he
may show ratification by the principal of the
agent's act, without pleading such ratifica
tion. Kirkpatrick v. Tarlton, 29 Tex. Civ.
App. 270, 69 S. W. 179.
Sufficient averment of ratification. — In
averring that a principal ratified a contract
of sale made by his agent, it is not necessary
to allege that he did so by the receipt of »
portion of the purchase-money under the con
tract; it is enough to aver that he did ratify.
Harding r. Parshall, 56 111. 219.
1. See Accounts and Accounting. 1 Cyc.
435. And see Christy v. Libbv. 2 Dalv (X. XJ
418, 5 Abb. Pr. X. S. 192.
Specific logs occasioned by negligence.— To
render an agent liable to his principal in an
action of accounting, for any specific loss oc
casioned by his misconduct or neglect, it must
be alleged in the complaint and substantiated.
Williams r. Gregg, 2 Strobh. Eq. (S. C.»
297.
*
Instances of bills held to state facts fcr
relief.—A bill showing a relation of agency
of a fiduciary nature and mutual account'*,
and distinctly specifying the items of agency,
states facts for equitable relief, and the mere
omission to state the date of the creation of
the agency, although it may be a defect in
stating the ca-«e. will not justify the dis
missal of the bill on motion. Henderson r.
Mathews, 1 Lea (Tenn.) 34. A complaint
which alleges that defendants, a-s agents of
plaintiff, received certain goods for sale, for
a part of which they had failed to pay and
refused to account, and praying that plaintiff
might re«>ver the value of the goods not ac
counted for, states a good cause of action.
Robson v. Sanders, 25 S. C. 116. Where com
plainant alleges in its bill that defendant
became its agent and as such surreptitiously
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a suit in equity, on the ground that the account is so complicated that it cannot
be taken in an action at law, facts showing the existence of this ground must be
alleged in the bill; 2 and the bill must aver that a discovery is indispensable to
complainant's recovery against defendant,3 or facts showing that the relationship
of principal and agent existing between the parties was of a fiduciary nature,4 in
case such are the grounds relied on to establish equity jurisdiction.
(b) Prior Demand For an Accounting. In an ordinary action by a r>-"ciPal
against his agent for an accounting of money or property received K ^ne , te
J
in his capacity as agent, a demand for an accounting before suit -*mst De alleged
in the bill.5
(c) Property or Money in Hands of Defendant. Co*"eding
the relation
ship of principal and agent existed between the P~"ies, a complaint which does
not charge that defendant ever had money or yopwty in his possession belonging
to plaintiff, upon which a demand to ae« junt eould have been predicated, does
not state a cause of action for an ap^inting-6 Jt must be made to appear in the
bill, by appropriate averments. *^at the moneys received by defendant, for which
an accounting is sought, a«> more than sufficient to offset defendant's just claims
against plaintiff.7
(n) Actions at Law — (a) Averring Prior Demand of Payment. In an
action by a principal against his agent to recover money collected by the latter
overissued certificates of complainant's stock,
and that tlie funds derived tlierefrom are in
defendant's possession, and praying that de
fendant may account to and satisfy com
plainant for all liabilities which those issues
may have occasioned it, a case for equitable
relief is disclosed. Kentucky Bank v. Schuyl
kill Bank, 1 Pars. Eq. Cas. (Pa.) 180. A
petition alleging that defendants were the
agents of plaintiff to ship certain goods; that
it was their duty to snip in the name of
complainant to a commission merchant for
immediate sale, but that they made the ship
ment in their own name, not for immediate
sale, but to be stored, and concealed such
action from the plaintiff for a period of four
teen months, states a cause of action. Buck
v. Reed, 27 Nebr. 67, 42 X. W. 894. A bill
brought to compel an agent to account, and
^rhich joins those charged to be his con
federates in a scheme of fraud, claiming re
lief against them, and denying the agent's
abilitv to respond in full, states a cause for
equitable relief. Illges r. Dexter, 73 Ga. 302.
Form of bill held sufficient see Christy v.
T.ibby, 2 Daly (X. Y.) 418, 5 Abb. Pr. X. S.
192
2. Halsted p. Rabb, 8 Port. (Ala.) 63.
Complaint held to state single cause of ac
tion.—A petition which alleges that one of
ilefendants, plaintiffs agent in the collec
tion of a debt secured by mortgage, wrong
fully procured the mortgaged premises to 1»
conveyed to another defendant, took posses
sion thereof, collected rent, etc., and negli-
pently permitted the premises to be sold for
delinquent taxes to a third defendant, and
failed to account for rents received, praying
for the recovery of the legal title and for
an accounting, states but a single cause of
action. Ross r. Noble, 6 Kan. App. 361, 51
Pae. 792.
3. C'oquillard v. Suydam, 8 Blackf. (Ind.)
24-
4. Conger v. Judson. 09 X. Y. App. Div.
121, 74 X. Y. Suppl. 504; Xew York L. Ins.
Co. p. Hamilton, 52 Misc. (X. Y.) 189, 102
X. Y. Suppl. 771. See also Rippe v. Stogdill,
01 Wis. 38, 20 X. W. 045; Hemings v. Pugh, 4
Giffard 456, 9 Jur. X. S. 1124, 9 L. T. Rep.
X. S. 283, 12 Wkly. Rep. 44, 66 Eng. Reprint
785.
When agency may not have been fiduciary.
— And if, so far as may be gathered from
what is alleged, an agency existed which
might or might not have been of a fiduciary
nature, according to the surrounding circum
stances, the relation of the agent toward the
principal, in the absence of a statement of
those circumstances, will be deemed to have
been other than fiduciary for the purposes of
demurrer. Xew York L. Ins. Co. p. Hamil
ton, 52 Misc. (X. Y.) 189, 102 X. Y. Suppl.
771. See also Conger v. Judson. 69 N. Y.
App. Div. 121, 74 N. Y. Suppl. 504.
Failure to allege facts showing that moneys,
for which an accounting is asked, were re
ceived by defendant in a fiduciary capacity,
is not cured by an allegation that defendant
gave receipts for such moneys by the terms
of which the moneys were to be accounted
for, without an allegation that defendant had
failed to render an accounting. Xew York
L. Ins. Co. v. Hamilton. 52 Misc. (X. Y.)
189, 102 X. Y. Suppl. 771.
5. Bushnell v. McCauley, 7 Cal. 421.
In a suit for the enforcement of an agree
ment for an accounting, brought by the prin
cipal against his agent, a breach of the agree
ment and the necessity for a judicial direc
tion that it be performed must be averred in
the bill. Xew York L. Ins. Co. v. Hamilton,
52 Misc. (N. Y.) 189, 102 X. Y. Suppl. 771.
6. Runyan v. Russell, 3 Wash. 665, 29 Pac.
348
7. Peeler p. Lathrop, 48 Fed. 780, 1 C. C. A.
93.
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in his capacity of agent and not paid over, the complaint must aver the fact of a
demand having been made on defendant before suit,8 or set forth circumstances
which excuse demand;
°
and such demand will not be presumed.10
(b) Allegation That Contract Was in Writing. An action to recover from
defendant money received by him on a sale of plaintiff's land, in which he acted
il' plaintiff's agent, is not an action on a contract for the sale of land, and a cotn-
Plai'u ^rein need not allege a contract in writing.11
, (c) CVi^j^ Agent With Personal Liability For Advances in Excess of Com
missions Earnea jn an aetJon by a principal against his agent to recover a certain
sum as advances .n e.-^gg 0f commissions earned, made under a contract of employ
ment to advance a giveu <,um per week on account of commissions to be earned,
and a further sum for expense, a COmplaint is fatally defective for failing to show
how much was advanced on ~.0ount of commissions and how much for
expenses.13
(d) Charging Agent With Value of Gooas a0id in Violation of Instructions. To
charge defendant as agent with the value of go^ds sold on credit to insolvent
persons contrary to positive instructions, it is sumcier^for the principal to allege
in his complaint that the sale was made in violation of tV*> agent's instructions,
whereby the value of the goods waa lost to his principal."
(e) Charging Agent With Negligence and Consequent Injury. Altl&ough a com
plaint does not contain an express averment of agency,14 yet it contains, all the
essential elements of a complaint by a principal against his agent for negligence,
if it sets forth facts constituting an agency, a negligent failure of defendant to
perform the duties thereof, and the consequent damages to plaintiff.15 In an
action based on the negligence of defendant in loaning moneys deposited with
him to be loaned on good security for plaintiff, the failure to allege that plaintiff
was injured by defendant's negligence in making the loan is of no consequence,
when the complaint alleges that the loan was made to an insolvent party and that
it is utterly worthless.10
2. Plea or Answer — a. In General. As a general rule affirmative defenses
8. Heddens v. Younglore, 4G Ind. 212;
Black v. Hersch, 18 Ind. 342, 81 Am. Dec. 362;
Jones v. Gregg, 17 Ind. 84; Phillips v. Wills.
2 Ind. 325; English v. Devarro, 5 Blackf.
( Ind. | 588 ; Judah v. Dyott, 3 Blackf. ( Ind. )
324, 25 Am. Dec. 112; Armstrong v. Smith, 3
Blackf. (Ind.) 251; Judith Inland Transp.
Co. v. Williams, 36 Mont. 25, 91 Pac. 1061;
Anderson F. Hulme, 5 Mont. 295, 5 Pac. 865;
Lamb r. Ward, 114 N. C. 255, 19 S. E. 230,
holding, however, that a demurrer, on t\v.
ground that the complaint does not allege a
demand and refusal, will not lie, when in the
answer which contains the demurrer, there
is a general denial of indebtedness, and the
statute of limitations is pleaded. See also
Waddell v. Swann, 91 N". C. 108.
9. Black v. Hersch, 18 Ind. 342, 81 Am.
Dec. 362.
10. Anderson r. Hulme, 5 Mont. 295, 5
Pac. 866.
11. Ferguson v. Ramsey, 41 Ind. 511.
12. Tausix c. Drucker, 88 N. Y. Suppl.
391.
13. Maloney v. Barr, 27 W. Va. 381, hold
ing further that it was not necessary to aver
that there was an express contract between
the parties that the agent should not sell on
cred i t.
14. Shaffer v. Corson, 141 Pa. St. 256, 21
Atl. 647.
15. Pennoyer v. Willis, (Oreg. 1893) 32
Pac. 57; Shaffer v. Corson, 141 Pa. St. 256,
21 Atl. 647.
Alleging agreement to be personally re
sponsible. — Where the gist of the action is
the negligence of defendant in making a lwi
as the agent of plaintiff, the complaint nwl
not allege that defendant agTeed to be r:-
sponsible personally for the loan. Bronnen-
burg v. Rinker, 2 Ind. App. 391, 28 N. E.
568.
Alleging demand. — Where the complaint,
in an action for the negligence of defendant
in making a loan as agent of plaintiff, avers
that the borrower was and is entirely insol
vent, and that the loan is entirely worthless,
it need not aver a demand of the money
either from the borrower or from defendant.
Bronnenberg r. Rinker, 2 Ind. App. 391, 2S
N. E. 508.
Alleging knowledge of falsity of repreaer.-
tations.— In an action for negligence of de
fendant in making a loan as the agent of
plaintiff, where the complaint alleges that
defendant falsely represented that the lo»i
was secured by mortgage, it need not atleg-
that defendant knew such representations tn
be false. Bronnenberg v. Rinker, 2 Ind. App.
391, 28 N. E. 568.
16. Bronnenburg r. Rinker, 2 Ind. App
391, 28 K. E. 568.
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must be specially pleaded" in accordance with the usual rules governing the use
of the general issue or general denial.” In pleading an act of an agent as a defense
to an action, it is sufficient to charge, in the answer, the act as that of the princi
pal, without naming the agent.” A principal is responsible for the negligent and
improvident acts of his agent in the execution of his trust,” and in order tº relieve
himself from responsibility he must deny the whole agency.”
17: Quick v. Sachsse, 31 Nebr. 312, 47
N. W. 935, holding that in an action for com.ºlº on a sale that defendant employedplaintiff to make and then refused to con
summate, the defense that defendant had only
an option on the land, as plaintiff knew, and
was not the owner, is matter of confession
and avoidance which must be pleaded. See
also cases cited infra, this note.
Estoppel of principal to deny agent's •+
thority—The claim that a principal is es
:
topped to deny the authority o
f
flis agent,
after having clothed him with apparent au
thority, must be pleaded to be available as a
defense to an action by the principal against
a third person. Tres Palacios Rice, etc., Co.
v
. Eidman, 41 Tex. Civ. App. 542, 93 S. W.
698; Swayne v. Union Mut. L. Ins. Co., (Tex.
Civ. App. 1899) 49 S
.
W. 518; Rail c. City
Nat. Bank, 3 Tex. Civ. App. 557, 22 S. W.
865. An answer of estoppel to the conduct of
plaintiff's agent, which fails to show the
scope o
f
the agent's authority, is insufficient.
Porter Lumber Co. v. Hill, 72 Ark. 62, 77
S. W. 905.
That defendant acted as agent merely.—
Where defendant, in an action brought against
him personally, relies on the affirmative de
fense that he was acting in the transaction
a
s agent for another, he must aver his au
thority to act in the premises (White v.
Skinner, 13 Johns. (N. Y.) 307, 7 Am. Dec.
381), and a mere averment that defendant
acted in the transaction in the capacity o
f
agent, and not otherwise, is not sufficient
(White v. Skinner, supra); nor will a mere
traverse of the averment o
f
the complaint
suffice (Martin r. Kennedy, 90 S. W. 975, 28
Ky. L. Rep. 966).
Illegality of contract of agency.—Where a
contract o
f agency is one affecting the inter
est o
f
the general public, a defense that it is
void as against public policy need not be
affirmatively pleaded to be available. Drake
v
. Lauer, 93 N. Y
. App. Div. 86, 86 N. Y
.
Suppl. 986 [affirmed in 182 N. Y. 533, 75
N. E
. 1129]; Dunham v. Hastings Pavement
Co., 5
6 N. Y




632; Pape v. Standard Oil Co., 27 Ohio Cir.
Ct. 111; Oscanyan v. Winchester Repeating
Arms Co., 103 U. S
. 261, 26 L. ed. 539. See




502; Russell v. Burton, 66 Barb. (N. Y.) 539.
Double employment o
f agent.—A defense
that a plaintiff, suing for his services as de
fendant's agent in a transaction, was em
ployed by both parties to such transaction,
must be affirmatively pleaded to be available.
Reese v
. Garth, 36 Mo. App. 641; Childs p
.
Ptomey, 17 Mont. 502, 43 Pac. 714; Smith r.
Soosen, 24 Misc. (N. Y.) 706, 53 N. Y. Suppl.




. Suppl. 15. See also Dun--" " Lester,
75 N. Y. 442.
Payment --~1. defense that the...”Was *.*.*. to defendant and- ... faith treated and paid theºil'. º, |tiff, must be pleaded specially
tº be a...iſable. Hutchinson Mfg. Co. v. Henry,
4
4
vio. App. 263. A plea in an action on
a note, alleging payment to an agent o
f
plaintiff authorized to receive payment o
f
such note, is not insufficient for failure to










debt by agent to principal by
notes o
f






an agent, if defendant alleges that he paid
his indebtedness by notes o
f
the principal
purchased by him, he must aver how and for
what price he obtained the notes. Farnum
v
. Farrell, 2 Phila. (Pa.) 368.
Bona fide distribution o
f property by as
signee o
f agent before notice o
f principal's
claim.—An answer by an assignee o
f
an agent
claiming protection from the claim o
f
the
principal, on the ground o
f having made a





property under directions o
f
a trust, must
aver that the assignee paid out all the pro
ceeds before he had notice of the claim of
the principal. Fahnestock r. Bailey, 3 Metc.
(Ky.) 48, 77 Am. Dec. 161.
Breach of contract as counter-claim.–
Where, in an action by a principal against
his agent for moneys converted, defendant
pleads a
s




f agency, a general allegation that
plaintiff did not keep his promise and guar
anty does not sufficiently plead the breach,
when not accompanied by the facts support
ing such allegation. Picker v. Weiss, 39
Misc. (N. Y.) 22, 78 N. Y
. Suppl. 761.








. Trumbauer, 112 Iowa 74, 83 N. W. 812;
Davenport r. Ladd, 38 Minn. 545, 38, N
.
W.
622, so holding in conformity with the rule
that the answer must aver the facts consti
tuting the defense sought to be pleaded, and
holding further that in an action to recover
money alleged to have been collected by de
fendant for plaintiff, an answer by defend
ant that he had received the claim from a
third person, who told him he could retain
all moneys collected above a certain sum,
cannot be accepted in lieu o
f
an averment




authorized to act in his behalf.




21. Joyce r. Duplessis, 15 La. Ann. 242,
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b. Admissions. An answer alleging that defendant, by his agent, demanded that
plaintiff should pay the reasonable value of the storage of certain goods,
admits
the agency of the person making the demand." So an allegation
in an answer
that plaintiff by his legally authorized agent made a new contract clearly admits
the agent's authority to make a new contract, although the old contract
which
l" •« set out in the answer provides that no agent is authorized to add to, abridge,
or cnL.^ the gamc 23 Likewise an averment in an answer that an agent had
no
authority ^ cmploy an attorney except in case of vacancy is an admission of
authority to eiurip,r jn case a vacanCy occurred.2-1 Again, in an action on a con
tract, the authority nf the agent to make the contract is admitted, where the
answer admits the maki.^ 0f tne contract but avers it was upon a different com
pensation from that alleged the complaint;25 or where the answer admits the
contract but alleges terms matci^Hy different from the contract set out in the
complaint.26 But where the complaint, ;n its substantive averments, is for money
had and received, defendant, by denying tu his answer an allegation in the com
plaint that he received the money through a ce»tam person, his agent, does not
thereby admit that such person was his agent.37
c. Cross Bill. Where the object of a bill in equity is to secure an accounting
of a terminated agency, the agreement for which agency contemplated that the
agent should be paid for his services, it is proper for defendant agent, by cross
bill, to demand payment for his services, and have such demand adjusted with
the accounting, so that by its decree the court may give complete relief between
the parties in respect of the agency.28
d. Affidavit of Defense.29 Where suit is brought against one designated as
agent, without naming any one as principal, defendant will be answerable in his
personal capacity alone, and if he relies on the defense that his agency was dis
closed to plaintiff, his affidavit of defense, in order to prevent a judgment, must
aver that he made known his agency at the time of the transaction forming the
cause of action sued on,30 or that plaintiff had knowledge of the fact from some
other source.31 Where special authority of an agent to do a given act,32 or subse
quent ratification of such act by his principal,33 is regarded as matter of affirmative
defense, such authorization or ratification should be averred in the affidavit of
defense with all particularity required in plaintiff's statement. And an affidavit
of defense is fatally defective which merely states the conclusion that an agent
had authority to do a certain act, instead of averring facts from which the author
ity is supposed to flow.34
In an action on an official bond an answer
alleging that a part payment thereof liad
been made without defendant's knowledge or
consent does not deny the authority of the
agent who made the payment. York County
School Dist. No. 27 v. Holmes, 16 Nebv. 486,
20 N. W. 721.
22. Murry v. Webber. 103 Iowa 477, 72
N. W. 759.
23. Esterlv Harvesting Mach. Co. c. Bemis,
93 Iowa 398, 01 X. W. 980.
24. Horn r. Western Land Assoc., 22 Minn.
233.
25. Cross c. Atchison, etc., R. Co., 71 Mo.
A pp. 585.
26. Hamill v. Baumhover, 110 Iowa 369,
81 N. W. 600.
27. Willard v. Williams, 7 Gray (Mass.)
184, where it is said that the averment set
ting out the mode of the receipt of the money
through an agent was not a substantive fact
necessary to constitute the cause of action,
but a mere statement of the evidence by
which plaintiff proposed to prove his causa
of action, and therefore something which de
fendant was not compelled to aeny.
28. Hntchinson v. Van Voorhis, 54 X. J.
Eq. 439, 35 Atl. 371.
29. See, generally, Pleading, ante. p. 1.
30. Paine v. Berg, 23 Pa. Super. Ct. 577;
Root i\ Kase, 2 Wkly. Notes Cas. ( Pa. ) 446.
See also Horstman v. Fox, 2 Wklv. Notes Cas.
(Pa.) 381. '
There must be an averment, unequivocal
and positive, that defendant disclosed his
agency to plaintiff. Gibbons v. Dabnev, 2
Wkly. Notes Cas. (Pa.) 490.
An affidavit of defense, in such an action,
disclosing a principal, but alleging an indi
vidual liability will not prevent judgment.
Nugent v. Schraegan, 4 Pa. Co. Ct. 297.
31. Paine v. Berg, 23 Pa. Super. Ct. 577.
32. Hannis Distillery Co. v. Rosenbluth. 12
Luz. Leg. Reg. (Pa.) "112.
33. Hannis Distillery Co. v. Rosenbluth. 12
Luz. Leg. Reg. (Pa.) "l!2.
34. Hannis Distillery Co. c. Rosenbluth. 12
Luz. Leg. Reg. (Pa.) 112.
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3. DEMURRER or Exception.” Equity has jurisdiction of a bill by the principal
to compel his agent to account for money or property received by him, and a
demurrer on the ground that there is a complete remedy at law will not lie.”
Where it appears on the face of the complaint, by a principal to set aside a sale
of property by his agent, that there was an unreasonable delay in bringing suit,
advantage of such defect may be taken by demurrer.” A bill for an accounting
which contains an averment of agency, and a statement that moneys were received
by defendant, is demurrable on the ground that it contains no averment that the
agency is fiduciary in its nature.” Where an allegation in the answer states
that a certain act was done by a legally authorized agent of plaintiff is demurred
to, the demurrer admits that the agent had such authority.”
4. AMENDMENT of PLEADINGs. The court may allow a plaintiff suing as an agent
to amend his complaint so as to maintain the suit in his own right," the descriptive
words of agency being regarded as surplusage," and the amendments striking
them from the complaint not being objectionable as introductive of a new and
different cause of action.” Likewise it is held that a complaint alleging that a
contract was made by defendant as agent is amendable by striking from the com
plaint the words importing agency.” And, conversely, it has been held that in a
suit by an agent of an undisclosed principal, the writ may be amended by the
substitution of the principal, even after the trial, if not changing the result.”
5. Bills of PARTICULARs. In conformity with the rule that defendant cannot
have a bill of discovery in the shape of an order for particulars,” it is held that,
in an action by an agent against his principal for services, the latter cannot insist
upon particulars giving credit for moneys received for him; he is only entitled
to ask for what balance the action is brought."
6. Issues, PRoof, AND WARIANCE – a. Issues. An issue of fact arises as to the
extent of an agent's authority, where there is an averment that the agent acted
for his principal in a given transaction and an express denial of such averment.”
And where the agency of a certain person is put in issue by the answer, it is proper
for the court to submit such issue to the jury, if warranted by the evidence,
notwithstanding the absence of a specific presentation of such state of case in the
complaint.”
For instance, where one seeks to defend
an action on a book-account on the ground
of payment by giving a note therefor to a
collection agency, his affidavit of defense is
defective in merely averring that the agent
had authority to accept a note as payment
in lieu of cash, instead of stating whether
the authority of the agent so to do was in
writing, and if so, appending a copy thereof
or stating why it cannot be done. Hannis
Distillery Co. v. Rosenbluth, 12 Luz. Leg.
Reg. (Pa.) 112.
35. See, generally, PLEADING, ante, p. 1.
36, Decell v. Hazlehurst Oil Mill, etc.,
Co., 83 Miss. 346, 35 So. 761.
37. Whitley v. James, 121 Ga. 521, 49
S. E. 600.
38. Hemings v. Pugh, 4 Giffard 456, 9
Jur. N. S. 1124, 9 L. T. Rep. N. S. 283, 12
Wkly. Rep. 44, 66 Eng. Reprint 785.
39. Esterly Harvesting Mach. Co. v. Bemis,
93 Iowa 398, 61 N. W. 980.
40. Messenger v. Northcutt, 26 Colo. 527,
58 Pac. 1090; Cirwithin r. Mills, 2 Marv.
( Del.) 232, 43 Atl. 151; McDuffie v. Irvine,
91 Ga. 748, 17 S. E. 1028. See also Triplett
v. Morris, 18 Tex. Civ. App. 50, 44 S. W. 684.
41. McDuffie v. Irvine, 91 Ga. 748, 17 S. E.
1028. ,
- - -
42. Messenger v. Northcutt, 26 Colo. 527,
58 Pac. 1090; Cirwithin v. Mills, 2 Marv.
(Del.) 232, 43 Atl. 151.
43. Hearn v. Gower, 1 Ga. App. 265, 57
S. E. 916.
44. Boudreau v. Eastman, 59 N. H. 467.
45. Penprase r. Crease, 4 Dowl. P. C. 711,
5 L. J. Exch. 105, 1 M. & W. 36, 4 Tyrw.
& G. 468. See, generally, PLEADING, ante, p. 1.
46. Penprase v. Crease, 4 Dowl. P. C. 711,
5 L. J. Exch. 105, 1 M. & W. 36, Tyrw.
& G. 468.
Filing account.—Where a demand is made on
an agent to account for the rents and rev
enues of property under his administration,
the judgment prayed for being only for the
amount as shown by the account, the proper
course to pursue, when the answer of de
fendant denies that he owes an accouhting
to plaintiff, is to ascertain the fact whether
an account is due, and, if so, to order defend
ant to file an account within a fixed time, to
which plaintiff may, if he chooses to do so,
file an opposition. Lillie v. Lillie, 48 La.
Ann. 726, 19 So. 738.
47. Nicholson v. Pease, 61 Vt. 534, 17 Atl.
720.
48. McCabe r. Farrell, 34 Tex. Civ. App.
36, 77 S. W. 1049.
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b. Matters to Be Proved — (i) Agency. Whenever it is sought to charge
a principal with a wrongful act committed by his agent, it is essential and indis
pensable to prove the agency, upon the trial, if the fact is denied by the answer."
And where plaintiff alleges an agency, the liability of the agent, and a demand
upon him to account and pay over, and defendant denies the alleged agency, plain
tiff must prove the agency ; 50 otherwise of course as to proving the fiduciary
nature of the agency, if that relationship stands admitted by the answer." And
where an instrument sued on purports to have been executed by an agent for his
principal, plaintiff need not prove the authority of the agent, where defendant
has answered generally without specifically denying the agency." In case the
agent sues in his own name on such a contract he must prove an assignment. 53
(n) Demand Before Suit Brought. Where plaintiff sues defendant
as his agent, defendant by denying the agency makes it unnecessary for plaintiff
to prove a demand, before suit, for the money sued for;5' otherwise, it seems,
where the agency is admitted.55
e. Evidence Admissible Under Pleadings — (i) In General. The general
rule that evidence in a case will not be considered on an issue not presented by the
pleadings and is not admissible if not pertinent to the issues presented by the
pleadings is applicable to actions by and against a principal or agent.5'
(n) Bill or Complaint — (a) In General. The general rule that a plain
tiff, in lus complaint, must state the facts constituting his cause of action, and is
not at liberty to make out his case by giving in evidence facts which he has not
stated in his complaint, applies to actions by or against a principal or agent.57
49. Curtis v. Fav, 37 Barb. (X. Y.) 64.
50. Waddell v. Swann, 91 N. C. 108.
51. McQueen r. Loekwood, 79 Hun (N. Y.)
612, 29 X. Y. Suppl. 370.
52. Reid p. Reid, 11 Tex. 585.
Admission in answer as dispensing with
proof.— Where plaintiff alleged that defend
ant owed him a certain sum as a yearly sal
ary agreed upon, for services rendered, and
defendant admitted that his agent employed
plaintiff on its own behalf to perform such
services, but denied the contract to pay a
yearly salary, it was not necessary for plain
tiff to show that such agent had authority
to make the contract as alleged. Cross v.
Atchison, etc., R. Co., 141 Mo. 132, 42 S. W.
675.
53. Bullock v. Ueberroth, 121 Mich. 293,
80 X. W. 39, holding that where B sues upon
a contract, wherein he appears as agent, under
which money is payable to B & Co., he can
not recover without proving that he was do
ing business under the name of B & Co., or
that B & Co. assigned the contract to him.
54. Waddell v. Swann, 91 N. C. 108.
55. Waddell v. Swann. 91 N. C. 108.
56. Green v. Maey. 36 Ind. App. 560, 76
N. E. 264; Greenfield v. Monaghan, 85 Iowa
211. 52 N. W. 193; Dillon v. Pinch, 110
Mich." 149, 67 X. W. 1113: McKinnon v.
Gates, 102 Mich. 618, 61 N. W. 74; Coolican
r. Milwaukee, etc., Imp. Co., 79 Wis. 471,
48 N. W. 717. See Fish r. Hahn, 124 N. Y.
App. Div. 173, 108 X. Y. Suppl. 782.
Illustrations. — In an action by an agent
against his principal to recover commissions
earned, evidence as to the reasonableness of
the commissions is inadmissible, where the
action is on an express contract therefor.
McKinnon v. Gates, 102 Mich. 618, 61 X. W.
74. In an action for agents' commissions,
where the defense was that the sale was
agreed to on condition that plaintiffs' com
missions should be taken out of second-hand
machinery, which was accepted in part pay
ment of the purchase- price, evidence as to
what was done with the second-hand machin
ery after the sale was properlv admitted.
Irwin v. Buffalo Pitts Co., 39 Wash. 346. 81
Pae. 849. In an action on a contract made
by defendant's agent, evidence as to what
communications passed between the agent
and his superior officers, as to the contract,
is inadmissible, there being no plea of ratifi
cation or estoppel. American Tel., etc.. Co. r.
Green, 164 Ind. 349, 73 X. E. 707. Where, m
an action for services under an alleged ex
press contract to pay ten per cent of the
price of certain sales of machinery made by
plaintiff, defendant denied the contract as
alleged, and averred that the agreement pro
vided for a much smaller compensation, evi
dence as to the reasonable value of plaintiff's
services was admissible as bearing on the
question as to whioh agreement was made.
Standard Plunger Elevator Co. v. Brumlev,
149 Fed. 184, 79 C. C. A. 132.
57. Green v. Macv, 36 Ind. App. 560. 76
X. E. 264; McKinnon v. Gates, 102 M3ch.
618, 61 X. W. 74; Coolican t?. Milwaukee, etc.
Imp. Co., 79 Wis. 471, 48 X. W. 717. See
Wrought Iron Range Co. v. Young, 85 Ark.
217, 107 S. W. 674; Westinghouse Co. F. Til-
den, 56 Xebr. 129, 76 X. W. 416; Seeber r.
People's Building L., etc., Assoc., 36 X. Y.
App. Div. 312, 55 X. Y. Suppl. 364.
Showing that in pretended payment to
agent individual debt of agent was settled as
part thereof. — Where goods are purchased
from a salesman of a wholesale house, and
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(B) Fact of Agency. Although the agency be not pleaded, evidence is admis
sible, under an averment in the complaint that an act was done by defendant,
to show that such act was done by his authorized agent.”
-
(c) Ratification of Agent's Authority. Proof of ratification includes proof of
agency and authority,” and may be made under a complaint charging the rati
fied act to be that of the principal," or under an averment in the pleading that an
agent acted by due authority."
(III) PLEA OR ANSWER – (A) In General. In actions by or against a
principal or agent the general rule that one cannot establish by evidence a defense
not pleaded is applicable."
(B) As to Act of Agent. Under an allegation in the answer that an act was
done by plaintiff, evidence is admissible to show that the act was done by his
authorized agent."
(c) Evidence Admissible Under General Denial. Under a general denial
evidence is admissible to prove agency on the part of defendant, in order to dis
it is alleged by the purchasers that the goods
were received from, and the price thereof
paid to, such agent, without knowledge that
he represented such house, plaintiff can show
that in the pretended payment an individual
debt of the agent was settled as part of the
payment. Smith v. Morrill, 39 Kan. 665,
18 Pac. 915.
58. Iowa.- Poole r. Hintrager, 60 Iowa
180, 14 N. W. 223.
Minnesota.- Weide v. Porter, 22 Minn.
429.
New York.- Sherman r. New York Cent.
R. Co., 22 Barb. 239.
Teras.- Guffey r. Mosely, 21 Tex. 408.
Canada.- Bisaillon v. Elliott, 13 Quebec
Super. Ct. 289.
Compare Harris r. Richmond, etc., R. Co.,
31 S. C. 87, 9 S. E. 690.
Illustrations.— Under an allegation of a
purchase of goods by a party, evidence of
the purchase by his agent is admissible.
Poole r. Hintrager, 60 Iowa 180, 14 N. W.
223. Where a contract alleged as that of a
party is in issue, it is proper to show that
the same was executed by a duly authorized
agent, although execution by an agent was
not averred. Weide v. Porter, 22 Minn. 429.
Evidence of fraudulent representations of an
agent is admissible under an allegation in
the complaint of fraudulent representations
by the principal. King v. Fitch, 2 Abb. Dec.
(N. Y.) 508, 1 Keyes 432.
Under an allegation that a note, appearing
on its face to have been made by another
party, was made and executed by defendant,
evidence is admissible to establish that it
was in fact the note of defendant, by proving
the authority of the person signing to make
and deliver it in behalf of defendant. Moore
r. McClure, 8 Hun (N. Y.) 557.
Evidence of either express or ostensible
agency.—Where in an action for breach of
contract the complaint states that “the par
ties hereto entered into a contract.” etc., and
that “Jefendant agreed with said plaintiffs to
pay them the prices stated.” etc.. evidence of
either an express or ostensible agency in the
person who made the contract with plaintiff is
admissible. Bibb v. Bancroft, (Cal. 1889)
22 Pac. 484.
59. Aultman Thrashing, etc., Co. v. Knoll,
71 Kan. 109, 79 Pac. 1074.
60. Long r. Osborn, 91 Iowa 160, 59 N. W.
14; Aultman Thrashing, etc., Co. v. Knoll, 71
Kan. 109, 79 Pac. 1074.
Under a complaint alleging due execution
and delivery of the bond sued on, it must
be shown that the party whose name had
been affixed to the bond as surety by another
without authority ratified the signature.
Smyth r. Lynch, 7 Colo. App. 383, 43 Pac.
670.
Ratification of agent's extension of time of
payment of mortgage, subsequent to insti
tution of suit.—Where, after an agent with
out authority from the mortgagee had ex
tended the time of payment of a mortgage,
the mortgagee brings detinue to recover the
mortgaged property, a plea that the suit
is premature, and that the mortgagee had
no right of action at the institution thereof
on account of the agent's extension of time,
is not sustainable by proof of the ratification
of such extension subsequent to the institu
tion of the suit. Powell r. Henry, 96 Ala.
412, 11 So. 311.
61. Colorado.— Hoosac Min., etc., Co. v.
Donat, 10 Colo. 529, 16 Pac. 157.
Minnesota.-Janney r. Boyd, 30 Minn. 319,
15 N. W. 308.
Nebraska.— Bigler r. Baker, 40 Nebr. 325,
58 N. W. 1026, 24 L. R. A. 255.
New York.- Hoyt v. Thompson, 19 N. Y.
207. .
-
Washington.— Seal r. Puget Sound Loan,
etc., Co., 5 Wash. 422, 32 Pac. 214.
Wisconsin.— Hubbard v. Williamstown, 61
Wis. 397, 21 N. W. 295.
Compare Lafourche Transp. Co. r.
52 La. Ann. 1517, 27 So. 95S.
Proof of ratification of a payment made to
an agent who had no authority to receive it
is admissible under an allegation in the
pleading of authority of such agent to re
ceive the payment. Janney r. Boyd, 30 Minn.
310, 15 N. W. 308.
62. Dillon r. Pinch, 110 Mich. 149, 67
N. W. l l 13. See Irwin r. Buffalo Pitts Co.,
30 Wash. 346, 81 Pac. 849.
63. Hare r. Winterer, 1 Nebr.
854, 96 N. W. 179.
Pugh,
(Unoff.)
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prove his individual liability; 64 to show the terms of the alleged agency,85 or that
the contract laid in the complaint is not the contract of the parties; "* to prove
ratification of an alleged agent's act, and thus fix the liability of his principal,"
in order to relieve defendant from liability to plaintiff, his principal; to disprove
the authority of an alleged agent; 68 or to show revocation of an alleged agency
and notice thereof,89 so as to relieve defendant from liability as principal; or to
show gross misconduct, fraud, neglience, and unskilfulness on the part of plaintiff
in the performance of his duties as agent, and thus defeat his right to compensa
tion; 70 or to show, in an action by a principal against his agent to recover the
proceeds of a note paid to the latter in settlement of a note after suit brought by
him thereon, the expense necessarily incurred by defendant in collecting the
note, for the purpose of having the same deducted from the amount collected, in
fixing the extent of his liability.71
d. Variance — (i) In General. The general rule of pleading that plain
tiff must recover secundum allegata et probata, or not at all,73 is applicable to
actions by or against a principal or agent.73 Hence any substantial variance
between the averments and proof is fatal to a recovery.74 But the fact that
64. Gray Taylor, 2 Ind. App. 155, 28
N. E. 220; Scoue p. Amos, 38 Minn. 79, 35
N. W. 576; Koehler v. AdJer, 91 X. Y.
657.
To prove that the contract sued on was
made with plaintiff as agent, and not iu
his individual capacity, and that the lia
bility on the contract, if any, is to plaintiff's
principal, evidence is admissible under a gen
eral denial. Stark v. McCoskey, 2 N.. Y.
Suppl. 737.
65. Phcenix L. Ins. Co. P. Walrath, 53 Wis.
069, 10 X. W. 151, holding that, where the
complaint charges plaintitT with the conver
sion of money received as defendant's agent,
a general denial lets in evidence of the terms
of the agency for the pur[>ose of showing
that defendant was not bound to pay over
the money in question. ,
66. Acme Harvester Co. p. Curlee, 77 Xebr.
6G6. 110 N. YV. 060.
67. Hanover F. Ins. Co. v. Shrader, 11
Tex. Civ. App. 255, 31 S. W. 1100, 32 S. W.
344.
68. Merritt v. Briggs, 57 N. Y. 651.
Under a denial of every allegation but the
execution, evidence is admissible under a gen
eral denial, in an action on an instrument
made by the person apparently clothed with
agency, to prove that the apparent agent was
without authority. Chambers County v.
Clews, 21 Wall. (U. S.) 317, 22 L. ed. 517.
Illustrations. — Where the complaint for a
balance due for building material furnished
by plaintiff to defendant alleges that the
purchase of the material was by defendant,
defendant may, under a general denial, in
troduce evidence tending to show that plain
tiff furnished the material to defendant,
who was the assignee of a building contract
made with defendant, containing a provision
that the contractor should furnish all ma
terial to be used in the construction of cer
tain houses. Hallock-Savre-Xewton Lumber
Co. P. Blake, 4 Colo. App" 486, 36 Pac. 554.
69. Hier v. Grant, 47 X. Y. 27S.
70. Harvey v. Cook, 24 111. App. 134.
71. Dennis v. Graf, 31 Wis. 105.
Variance as to description of principal and
agent see Commercial Papeb, 8 Cyc. 209.
72. See Pleading, ante, p. 1.
73. Alabama.— Chambers v. Seav, 73 Ala.
372.
Illinois.— Webster r. Webster, 55 111. 325.
Indiana. — Hasselman v. Carroll, 102 Ind.
153, 26 X. E. 202.
Kansas.— Davis p. Lawrence, 52 Kan. 383,
34 Pac. 1051.
Kentucky. — Robinson P. Morgan, Litt. Scl.
Cas. 56.
Massachusetts.—'Durgin p. Somers, 117
Mass. 55; Gillespie v. Wilder, 99 Mass. 170.
Missouri. — Trimble v. Stewart, 35 Mo.
App. 537; Bailey p. McCully, 28 Mo. App. 572.
New York.— King p. MacKeller. 94 N. Y.
317; Campbell p. Sloane, 67 Hun 652, 22 X. Y.
Suppl. 81 ; Bunn v. Bartlett, 54 Hun 639. 8
X. Y. Suppl. 160; Field v. Syms, 2 Rob. 35;
Poirer v. Fisher, 8 Bobw. 258; Taylor p. Pull
man Automatic Ventilating Co., 87 X. Y.
Suppl. 404.
Xorth Carolina.— Wills v. Fisher. 112 X. C.
529. 17 S. E. 73.
Texas. — Thornton t. Stevenson, (Civ. App.
1895 ) 31 S. W. 232.
Wisconsin.— Engel p. Hardt, 56 Wis. 456,
14 X. W. 625.
United States.— Merrill v. Rokes. 54 Fed.
450, 4 CO. A. 433.
74. Illinois.— Webster p. Webster, 55 I1L
325.
Massachusetts.— Parsons v. Phelan. 134
Mass. 109; Gillespie P. Wilder, 99 Mass. 170.
Michigan.— Peppier v. Ratz, 38 Mich. 96.
Missouri. —Trimble v. Stewart, 35 Mo. App.
537 : Bailev v. McCully. 28 Mo. App. 572.
New York.— King v. MacKellar, 94 X. Y.
317; Field r. Syms. 2 Rob. 35: Taylor r.
Pullman Automatic Ventilating Co., 87 X. Y.
Suppl. 404 ; Douglass D. Leland. 1 Wend. 490.
Texas. — Thornton p. Stevenson. (Civ. App.
1895) 31 S. W. 232.
United States.— Merrill P. Rokes, 54 Fed.
450, 4 C. C. A. 433.
Instances of fatal variance.— When the
complaint alleges that under a contract of
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plaintiff's proof is more narrow than his complaint does not necessarily constitute
a fatal variance if what he does prove is comprehended by the allegations of the
complaint.75
(n) As to Acts Done or Knowledge Obtained by Principal. Where
the allegation in the complaint is that certain acts were done 78 or knowledge
agency defendant was to sell certain cattle
for a reasonable price and account for and
pay over the proceeds, and the proof shows
that defendant as agent was instructed to
sell for cash only, there is a fatal variance
between the proof and the complaint, entitling
defendant to a nonsuit. Douglass r. Leland,
1 Wend. (X. Y.) 490. Where plaintiff sues
in his own right on a contract of insurance,
»nd it appears that the policy was issued to
him as agent of an undisclosed principal, the
variance is fatal. Hamburg-Bremen F. Ins.
Co. f. Lewis, 4 App. Cass. (D. C.) 60. If the
complaint charges defendant with receiving
lumber as plaintiff's agent to sell, and with
collecting and not paying over the proceeds,
and the proof is of a sale of the lumber to
defendant and a partial non-payment of the
price by him as original purchaser, there is
a fatal variance. Peppier l), Ratz, 38 Mich.
90. Where the complaint alleges that plain
tiff intrusted defendant with a sum of money
on his promise to invest the same for the
former, but that he converted it to his own
use and refused to pay the same, and the
proof is that defendant did in good faith
invest the money, but negligently took in-
sullicient security, there is a fatal variance.
King v. MacKellar, 94 N. Y. 317. If a
declaration alleges that defendant agreed to
bid for a parcel of land at a sale by auction,
and buy one undivided half of the land in
behalf of, and as agent for, plaintiff, and the
evidence is that defendant agreed to buy the
land on their joint account, there is a vari
ance fatal to a recovery. Parsons v. Phelan,
134 Mass. 109. Where an agent in an ac
tion for commissions on the sale and ex
change of property alleges a specific contract
of employment, he cannot recover by proving
that the owners of the different properties,
after the negotiations which he was conduct
ing had fallen through, effected between them
selves a sale and exchange on different terms
from those he was authorized to make.
Thornton V. Stevenson, (Tex. Civ. App. 1895)
31 S. W. 232. Where an agent sues for com
missions earned in effecting a sale of his
principal's property, he cannot recover on
proof that defendant wrongfully caused the
sale to be pffected through a third person.
Bailey r. McCully, 28 Mo. App. 572.
Instances of variance held not material.—
Where, in an action by a principal against
his agent to recover the difference between
what the agent paid for certain stock and the
amount which lie claimed to have paid, which
was repaid to him by the principal, the com
plaint alleges that the agent purchased the
shares of stock, and the proof shows that he
purchased certain agreements of a syndicate
to furnish the shares of stock, the variance is
immaterial. Sommer v. Smith, 90 Cal. 260,
27 Poc. 208. There is no material variance
between an allegation of a return of property
to defendant because not as warranted and a
demand on him to replace it as agreed, and
evidence of a return to and a demand on his
agent who had full charge of his business.
Clydesdale Horse Co. r. Bennett. 52 Mo. App.
333. In an action on contract for the re
covery of money alleged to have been received
by defendant as the agent of plaintiff and not
accounted for and paid over, proof that de
fendant is indebted on a joint adventure is
not a fatal variance, and it is immaterial
that defendant was arrested in the action on
the ground of the alleged agency. Poirer V.
Fisher, 8 Bosw. (N. Y.) 258. In an action
by an agent to recover commissions earned
in effecting a sale of realty, where the orig
inal contract which was set out in the peti
tion recited that a part of the. consideration
for the land was to be paid in cash, the ad
mission of evidence that the principal subse
quently agreed to accept as cash a secured
note offered by the proposed purchaser does
not constitute a material variance. Davis
p. Lawrence, 52 Kan. 383, 44 Pac. |1051.
Under a declaration alleging that plaintiff
was employed to procure a purchaser for land
which a third person had given bond to con
vey to. defendant, proof that plaintiff was
also to procure a deed of the land from such
third person to the purchaser is not a ma
terial variance. Durgin S. Soniers, 117 Mass.
55. ,
75. Gibson r. Bailev Co., 114 Mo. App.
350, 89 S. W. 597.
Illustrations. — Where, in an action by an
agent against his principal for commissions
on goods sold by him, the complaint alleges
that plaintiff was employed to sell defendant's
goods, generally, on commission, and the
proof is that his contract was to sell a par
ticular line of defendant's goods, the variance
is not fatal. Gibson t:. Bailey Co., 114 Mo.
App. 350, 89 S. W. 597.
76. Arizona. — Root V. Fay, 5 Ariz. 19, 43
Pac. 527.
Colorado.— See McDermott P. Grimm, 4
Colo. App. 39, 34 Pac. 909.
Toitxt.— Poole v. Hintrager, 60 Towa 180,
14 X. W. 223.
Misxouri.— Hamilton ('. Rich Hill Coal
Min. Co., 108 Mo. 364, 18 S. W. 977; Slevin
r. Reppv, 46 Mo. 600: Draper v. Fitzgerald,
30 Mo. App. 518.
Tfe'te York.— Sherman !'. Xew York Cent.
R. Co., 22 Barb. 230. '
fiouih Carolina. — Boulware t'. McComb,
Harp. 416. I .
Ennland.— Brucker v. Fromont. 6 T. R.
659, 3 Rev. Rep. 303. See also Helmsley v.
Loader, 2 Campb. 450.
Where there is no question as to the agency
of a person and his authority to act for de
fendant, proof of the acts of such person
[IV, D, 6, d, (JI)]
1638 [81 Cye.] PRINCIPAL AND AGENT
obtained 77by the principal, and the proof is that such acts were done or knowledge
obtained by his authorized agent, there is no variance.
(m) Failure of Proof. A rule of code pleading that if the allegation to
which the proof is directed is unproved, not in some particular or particulars only,
but in its entire scope and meaning, it is not a case of variance, but a failure of
proof, is applicable to actions by or against a principal or agent.78
E. Evidence 79— 1. Presumptions and Burden of Proof — a. Presumptions —
(i
) FACT OF AGENCY — (a) In General. Excepting where a known agent
acts in a given transaction, in which case there is of course a presumption, in the
absence of evidence, that the relationship of principal and agent exists,80 the law
indulges in no naked presumption that an agency exists;81 but, instead thereof,
presumes that a person is acting for himself, and not as agent for another.9- If
within the scope of his agency supports an
allegation that the nets were those of defend
ant, Baldwin r. Polti. (Tex. Civ. App. 1907)
101 S. W. 543.
Illustrations. — In an action by the indorsee
of certain notes executed to a partnership
and indorsed by one of the partners as agent
for the partnership, evidence that the note
was indorsed by such partner for himself and
as an agent for the partnership will support
an averment that the partnership indorsed
the note, their own proper hands being to
such indorsement subscribed. Rice r. Goodc-
now, Tapp. (Ohio) 126.
77. McDermott r. Grimm, 4 Colo. App. 39,
34 Vac. 909; Marshall r. Gilman. 52 Minn.
88, 53 N. W. 811.
78. See Pleading, ante, p. 1. And see
Carson r. Qulnn, 127 Mo. App. 525, 105 8. W.
1088; Hall v. Morrison, 3 Bosw. (X. Y.)
520; Strauss r. Russell, 24 Misc. (X. Y.)
3S0, 53 X. Y. Suppl. 401.
Rule applied. — Under an allegation in a
counter claim that defendant delivered notes
to plaintiff for collection, and for the return
of one half of the proceeds to defendant, proof
that defendant delivered notes to plaintiff to
pay an insurance premium, and that plaintiff
agreed to return to defendant one half of the
amount represented by the notes constitutes,
not a variance, but a complete failure of
proof. Strauss r. Russell, 24 Misc. (X. Y.)
380. 53 X. Y. Suppl. 401.
No failure of proof.— Where a plaintiff al
leged in his complaint that he left with de
fendant twenty shares of stock on Sept. 27,
1854, for sale at not less than forty-six per
cent, and that plaintiff sold the stock at that
rate and refused to pay over the proceeds
and plaintiff prayed judgment therefor; and
it appeared by the proofs that the proceeds
of such sale were, by plaintiff's direction, in
vested in other twenty shares of stock which
by like direction were sold and the proceeds
invested in other twenty shares, which by
plaintiff's authority were sold nnd the pro
ceeds received on March 20, 1855, it was
held that plaintiff was entitled to recover
such last-named proceeds, and that the dis
crepancy between the allegations and the
proofs was not a failure to prove the alle
gations of the complaint in their entire scop»
and meaning. Hall r. Morrison, 3 Bosw.'
(X. Y.) 520.
79. See, generally, Evidence, 16 Cvc. 821.
80. Brett v. Bassett, 63 Iowa 340, 19 X. VV.
210; McCarthy t'. Missouri R. Co.. 15 Mo.
App. 385 ; Meeker t>.Claghorn. 44 X. Y. 349 :
Stanton r. Camp, 4 Barb. (X. Y.) 274.
Where a commercial firm puts a notice in a
newspaper that a certain person will act a*
its agent, and such person advertises for the
purchase of cotton in the name of the firm,
it will be presumed that its purchases ar?
made for the firm. Hamilton r. Eimer. 20
La. Ann. 391.
An agent authorized to indorse notes in
the name of his principal and for his use,
having indorsed a note in his own name, is
presumed to have done so for the use of the
principal. Kock F. Bringier. 19 La. Ann.
183.
81. Equitable Produce, etc., Exch. r
Keyes, 67 111. App. 460 (holding that the
fact that one is transacting business for "
another raises no presumption of agencv
until it is shown that it was done upon his
authority and for his account); Gore r.
'Canada *L. Assnr. Co., 119 Mich. 136, 77
X. W. 050; Clark P. Dillman, 108 Mich. 625.
00 X. W. 570; Dixon r. Haslett, 3 Brev.
(S. C.) 475. See also Eastman v. Burleisrh,
2 X. H. 484.
82. Vawter v. Baker, 23 Ind. 63; Wheeler
v. Miller, 2 Handy (Ohio) 149, 12 Ohio Dec.
(Reprint) 375; Soutter v. Stoeckle, 6 Ohio
Dec. (Reprint) 1054, 10 Am. L. Rec. 23:
Parker r. Winlow, 7 E. & B. 942, 4 Jur. N. S.
584, 27 L. J. Q. B. 49, 90 E. C. L. 942.
The legal presumption that a party binds
himself by a contract, and does not act as
agent, should turn the scale in an evenly
balanced case. Curtis v. Scolcs. 1 Iowa 471.
When legal presumption of personal lia
bility exists.— The legal presumption, in the
absence of evidence, is that the agent is
liable only where the principal is not known
or where the agent undertakes in his owi
name or exceeds his power; it is presumed
otherwise that he intended to bind his prin
cipal since an agent should not be regarded
as personally bound unless such intention is
expressed in the contract, Laguna Valley Co.
v. Pitch, 121 111. 607. When an act of an
agent is within the scope of his authority,
the presumption is that he intends to bind
the principal, and not himself. Hall F.
Lauderdale, 46 X. Y. 70,
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any presumption o
f agency b




(B) Arising From Former Agency. Unless there is proof either that the
agency is a general continuing agency to endure until revoked,” or that the
agent fills some character from which such a general agency may be presumed,”
the fact that there has been a separate former agency for a different *" or even a
similar * purpose, does not raise a presumption of agency as to any subsequent
transaction. -
(ii) CHARACTER OF AGENCY. If an agency be proved, without showing
its extent, it is presumed to be general and not special; * not in respect to every
thing, but only in respect to the business with which the agency is concerned.”
And third persons dealing with an agent have the right to presume that his agency
is general, in the absence o
f
notice to the contrary," even though, as between
principal and agent, there may be only a special agency."
(III) Cox T1NUANCE of A UTHori TY of AGENT – (A) In Cases of General
Agency. If a general agency for any purpose be shown the presumption as to
third persons previously dealing with the agent is that it continues until notice
of revocation.”
-
(B) In Cases of Special Agency. In cases of special agency, limited to a
particular transaction, where it appears that at the inception of the transaction
an agent is authorized with respect thereto, a prima facie presumption arises that
such authority continued throughout the stages o
f
the transaction; * but, in the
absence o
f competent evidence o
f
it
s continuance, the presumption is that the
83. Gore r. Canada L. Assur. Co., 119 Mich.
136, 77 N. W. 650.
-




L. J. Ch. 155, 8 L. T. Rep. N. S. 645.
85. Pole r. Leask, 9 Jur. N. S. 829, 33
L. J. Ch. 155, 8 L. T. Rep. N. S. 645.
86. Humphrey r. Havens, 12 Minn. 298;
Pole r. Leask, 9 Jur. N. S. 829, 33 L. J. Ch.
155, 8 L. T
.
Rep. N. S. 645. See also Rod
gers r. Peckham, 120 Cal. 238, 52 Pac. 483;
Stratton v. Todd, 82 Me. 149, 19 Atl. 111.
That one has acted as agent o
f
another in
the ordinary transactions o
f
life is not even
presumptive evidence o
f
a power in the former
to accept a donation for the latter. Reed
r. Baggott, 5 Ill. App. 257; Bush r. Decuir,ll La. Ann. 503. -
87. Pole r. Leask, 9 Jur. N. S. 829, 33
L. J. Ch. 155, 8 L. T. Rep. N. S. 645.
88. Maher v. Moore, (Del. 1898) 42 Atl.
721; Methuen Co. v. Hayes, 33 Me. 169;
Shark r. Knox, 48 Mo. App. 169; Pullman
Palace Car Co. v. Nelson, 22 Tex. Civ. App.
223, 54 S
. W. 624: Missouri Pac. R. Co. v.
Simons, 6 Tex. Civ. App. 621, 25 S. W. 996.
See also Lyons r. Donkin, 23 Nova Scotia
258. Contra, Dickinson r. Mississippi Valley
Ins. Co., 41 Iowa 286, holding that an in
struction to the jury which in effect an
nounces the doctrine that, when one is shown
to be the agent o
f another, the law will pre
sume him to b
e
a general agent, is erroneous,




89. Maher v. Moore, (Del. 1898) 42 Atl.
721.
90. Arkansas.- Keith r. Herschberg Opti
cal Co., 48 Ark. 138, 2 S. W. 777.
Maine.—Wood r. Finson, 89 Me. 459, 36
Atl. 911; Trainor r. Morison, 78 Me. 160,
3 Atl. 185, 57 Am. Rep. 790.
Jſ ichigan.-Austrian, etc., Co. r. Springer,
9
3 Mich. 343, 54 N
.
W. 50, 34 Am. St. Rep.
350. - -
New York.- Graves r. Miami Steamship
Co., 2
9 Misc. 645, 61 N. Y
. Suppl. 115.
Utah.-Smith v. Droubay, 20 Utah 443,
58 Pac. 1112.
-
91. Keith r. Herschberg Optical Co., 48
Ark. 138, 2 S. W. 777; Graves v. Miami
Steamship Co., 29 Misc. (N. Y.) 645, 61
N. Y. Suppl. 115. -
92. Whiting r. Western Stage Co., 20 Iowa
554; Smith r. De Leon, 39 La. Ann. 70, 1
So. 304; Boswell r. Laramie First Nat. Bank,
1
6 Wyo. 161, 92 Pac. 624, 93 Pac. 661; Pole
v
. Leask, 9 Jur. N
.
S
. 829, 33 L. J. Ch. 155,
8 L. T
. Rep. N. S. 645. See also Columbus
County v. Hurford, 1 Nebr. 146 (holding that
when the relation o
f principal and agent has
once been established, it will be presumed
to continue until shown to have been dis
solved); Bergner n. Bergner, 219 Pa. St. 113,
6
7 Atl. 999 (holding that where an agency
has been once entered upon the law will pre
sume, in the absence of evidence to the con
trary, that whatever was done in further
ance o
f
the original scheme which the agency
was created to effect was done under and
through the agency).
93. Parker r. Crilly, 113 Ill. App. 309;
Hensel r. Maas, 94 Mich. 563, 54 N. W. 381.
Renewal o
f authority.—Where the agency
was for a special occasion, and the act au
thorized has been performed, and the agency
apparently terminated thereby, there is no
presumption as to a renewal o
f authority.
Green r. Hinkley, 52 Iowa 633, 3 N
.
W. 688.
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agency ceased at the completion of the particular transaction to which it was
limited." It is held, however, that if the authority of an agent be special, but
unlimited as to time, the presumption, as to third persons previously dealing
with him, is that it continues until notice of revocation.95
(iv) Extent of Authority — (a) In General. The presumption is that
one known to be an agent is acting within the scope of his authority," at least in
the absence of proof as to the purpose or extent of the agency."7 The rule docs
not apply, however, where the act in question is an illegal one, the presumption
in such case being that the agent was without authority.98
(b) Authority to Convey Land. Undisturbed possession of land for many
years under a deed made by an agent raises a presumption of authority on the
part of the agent to make the conveyance.""
(c) Authority to Receive Payment For Principal — (1) In General. There
is no legal presumption that a third party, not having possession of the written
evidence of or the security for, a debt, has, as to the creditor, authority as his agent
to receive payment of the debt; 1 but if such person is in the possession of the
security for or evidence of the debt at maturity, his authority to receive both
principal and interest is presumed,2 there being no suspicious circumstances
surrounding such possession.3 Such presumption ceases, however, when the
security is withdrawn by the creditor,4 even though the debt has been contracted
through the agent.5
(2) In Property Instead of Money. There is no legal presumption that
an agent to collect a debt has authority to accept property as payment therefor
in lieu of money."
(v) Performance of Duty. The presumption of law is that an agent
has done his duty until the contrary appears; 7 misconduct and negligence will
94. Reed (\ Baggott, 6 111. App. 257;
Fullerton v. McLaughlin, 70 Hun (N. Y.)
568, 24 N. Y. Suppl. 280. See also McLeod
V. Despain. 49 Oreg. 536, 90 Pac. 492, 92 Pae.
1088.
95. Whiting v. Western Stage Co., 20 Iowa
554.
96. Brett v. Bassett, 03 Iowa 340, 19 N. W.
210; Austrian, etc., Co. v. Springer, 94 Mich.
343. 54 N. W. 50, 34 Am. St. Rep. 350; Intc-
lish v. Ayer. 79 Mich. 516, 44 N. W. 942;
Kilborn t"
.
Prudential Ins. Co., 99 Minn. 170,
108 N. W. 861.
When no complaint has been made in re
gard to the manner in which an agent's
duties have been performed, he is presumed
to have acted within the scope of his au
thority. Ford v. Danks, 16 La. Annv 119.
If the principal does not question the au
thority of a known agent to do a thing on
behalf of his principal, such authority will
be presumed until the contrary is mad: to
appear. Stravhorn v. McCall, 78 Ark. 209,
95 S. W. 455.*
Authority commensurate with duties.-- -It is
presumed that a given agent has deputed to
him all the powers and authority necessaiy
to a proper discharge of the duties imposed
upon liim ; in other words, it is presumed
that his authority is commensurate with his
duties. Bessemer Land, eto., Co. v. Camp
bell, 121 Ala. 50, 25 So. 793, 77 Am. St. Rep.
17.
97. Leake t. Sutherland. 25 Ark. 219; Ne
braska Bridge Supply, etc., Co. p. Conway,
127 Iowa 237,. 103 N. W. 122; Balmford v.
PefTer, 31 Misc. (N. Y.) 715, 65 N. Y. Suppl.
271. See also Pittsburg Plate Glass Co. r.
Kerlin, 122 Fed. 414, 58 C. C. A. 648.
98. Stover v. Flower, 120 Iowa 514, 94
N. W. 1100.
99. Kentucky. —Jarboe t>.McAtee, 7 B. Mon.
279 (fifty years) ; Tarvin v. Walkers Creek
Coal, etc!, Co., 80 S. W. 504, 25 Ky. L. Rep.
246 (sixty years) .
Louisiana. —Bedford !'. Urquhart, 8 La. 234,
28 Am. Dec. 137 (twenty years) ; Buhols r.
Boudousquie, 6 Mart. N. S. 153 (twenty
years ) .
Massachusetts.—Stockbridge v. West Stock-
bridge, 14 Mass. 257, thirty years.
Texas.— Folto v. Ferguson," (Civ. App. 1894)
24 S. W. 657, thirty years.
Virginia. — Goodwin v. McCluer, 3 Graft.
291.
See 40 Cent. Dig. tit. "Principal and
Agent." § 392.
1. Dixon v. Haslett, 2 Treadw. (8. C.)
615.
2. Guilford v. Stacer, 53 Ga. 018; Williams
i\ Walker, 2 Sandf. Ch. (N. Y.) 325.
3. Dwight p. Lenz, 75 Minn. 78, 77 N. W.
546.
4. Guilford v. Stacer, 53 Ga. 618; Dwight
v. Lenz, 75 Minn. 78, 77 N. W. 546; Williams
v. Walker, 2 Sandf. Ch. (N. Y.) 325.
5. Guilford t>.Stacer, 53 Ga. 618.
6. Equitable L. Assur. Soc. v. Cole, 13 Tex.
Civ. App. 486, 35 S. W. 720.
7. Gaither v. Myrick, 9 Md. 118, 66 Am.
Dec. 310; Breed ('.'Breed, 55 N. Y. App. Dir.
121, 67 N. Y. Suppl. 162; Beattie v. Beattie,
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not, in the absence of proof, be presumed." Thus the legal presumption, in the
absence of proof, is that the agent has performed his duty and paid over and
accounted to his principal for moneys received by him in his capacity of agent."
(VI) RATIFICATION – (A) In General. Ratification of the unauthorized
act of an agent is not presumed," the presumption being against ratification of
such an act, in the absence of proof of intent to ratify." But in conformity with
the rule that the acts of a principal are to be liberally construed in favor of an
adoption of the acts of his agent,” it is held that when an unauthorized act of an
agent is capable of ratification, evidence of acts or conduct of the principal in
apparent approval of such act suffices, in the absence of evidence to the contrary,
to raise a presumption of ratification,” with al
l
the circumstances which follow; *
a
s where, with knowledge o
f
the unauthorized act o
f
the agent, there is a silence
o
r acquiescence for an unreasonable time, without objection, on the part of the
principal,” o
r
where the principal receives and holds the fruits of the agent's
8
3 Hun (N. Y.) 295, 31 N. Y
. Suppl. 936
| affirmcd in 153 N. Y
. 652, 47 N. E
.
1105].
Obedience to instructions on the part of an
agent will be presumed (Bangs v. Hornick,
30 Fed. 97), and if the contrary be allaged











Gaither r. Myrick, 9 Md. 118, 66 Am.
Dec 316; Beattie p





. Suppl. 936 [affirmed in 153
N. Y
.










. App. Div. 121,
6
7 N. Y
. Suppl. 162; Beattie r. Beattie, 83.
Hun (N. Y.) 295, 31 N. Y
. Suppl. 936 [af
firmed in 153 N. Y. 652, 47 N. E. 1105].
Contra, Shipherd r. Underwood, 55 Ill. 475
(holding that in an action against an agent
b
y
one who has paid money to him on behalf
o
f
his principal, where it was shown that
the money was paid to the agent, it will not
b
e presumed, in the absence o
f proof, that
the agent has paid the money over to the
principal); Carder r. Primm, 52 Mo. App.
102 (holding that an indebtedness once shown
to exist is presumed to exist until the con
trary is shown, and that accordingly when
a collection o
f money by an agent for a prin
cipal is established, there is no presumption
that he has paid o
r
accounted for it to his
principal).
10. Moore v. Ensley, 112 Ala. 228, 20 So.
744; Iowa State Sav. Bank v. Black, 91 Iowa
490, 59 N. W. 283.
- -
11. Iowa State Sav. Bank v. Black, 91
Iowa 490, 59 N. W. 283.
12. Silverman v. Bush, 16 Ill. App. 437;
Codwise v. Hacker, l Cai. (N. Y.) 526.
13. Colorado.— Lynch r. Smyth, 25 Colo.
103, 5
4 Pac. 634; Union Gold Min. Co. v.
Rocky Mountain Nat. Bank, 2 Colo. 248.
Georgia.-Macon City Bank v. Kent, 57 Ga.
283.









Co. v. Thomas, 19
Kan. 256.
Louisiana.-James r. Lewis, 26 La. Ann.
664; New Orleans v. Hunter, 12 Mart. 3.
Maryland.— Maddux v. Bevan, 39 Md.
485; Reynolds v. Davison, 34 Md. 662
Massachusetts.- Brown v. Henry, 172
Mass. 559, 52 N. E
. 1073; Foster v. Rock
well, 104 Mass. 167; Brigham v. Peters, 1
Gray 139; Thayer v. White, 12 Metc. 343;
Amory r. Hamilton, 17 Mass. 103.
Minnesota.-Wright v. Vineyard M. E.
Church, 72 Minn. 78, 7.4 N. W. 1015.
Missouri.-Christopher v. National Brew
ery Co., 72 Mo. App. 121.
-
Nebraska.-Oberne v. Burke, 50 Nebr. 764,
70 N. W. 387. - - -
Meur York.-Meehan v. Forrester, 52 N. Y.
277; Allen v. Corn Exch. Bank, 87 N. Y
.
App. Div. 335, 84 N
.
Y
. Suppl. 1001; Cod
wise v. Hacker, 1 Cai. 526; Armstrong v. Gil
christ, 2 Johns. Cas. 424.
Pennsylvania.-McCully v. Pittsburg, etc.,
R
.
Co., 32 pa. S
t. 25, sword r. Reformed
Congregation Keneseth Israel, 29 Pa. Super.
Ct. 626; Kentucky Bank v. Schuylkill Bank,
1 Pars. Eq. Cas. 180. - *
Tennessee.—Southern Oil Works v. Jeffer
son, 2 Lea 581.
Washington.—Owens v. Swanton, 2
5 Wash.
7,822, 1 Wash. 454.
112, G4 Pac. 921. - t







Ct. 1s0, 37 f. ed. 1167; Forrestier
v
. Bordman, 9 Fed. Cas. No. 4,945, 1 Story
43; Kingston r. Kincaid, 14 Fed. Cas. No.
England.— Jackson v. Jacob, 3. Bing. N
.
Cas, 860, 3 Hodges 219, 6 L. J. C. P. 315,





Slight circumstances and small matters will
sometimes suffice to raise a presumption o
f




82 Ill. 73, 25 Am. Rep. 299; Silverman r.
Bush, 16 Ill. App. 437; Kentucky Bank v.
Schuylkill Bank, l Pars. Eq. Cas. 180.
14. Foster v. Rockwell, 104 Mass. 167.
15. Colorado.— Lynch v. Smyth, 25 Colo.
103, 54 Pac. 634; Union Gold Min, Co. v.
Rocky Mountain Nat. Bank, 2 Colo. 248.
Kansas.- Pacific R. Co. v. Thomas, 19
Kan. 256.
Maryland.— Maddux v. Bevan, 39 Md.
485.
Massachusetts.- Foster v. Rockwell, 104
Mass. 167; Brigham r. Peters, 1 Gray 139;
Thayer v. White, 12 Metc. 343.
New York.-Armstrong r. Gilchrist, 2
Johns. Cas. 424. -
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act." However, the presumption of ratification, raised by evidence of conduct of the
principal in apparent approval of the unauthorized act of the agent, is not neces
sarily conclusive, and may be rebutted by proof,” unless the conduct shown on the
part of the principal is inconsistent with any hypothesis other than that he intended
to adopt such act as his own,” or the silence or acquiescence of the principal,
after knowledge of the unauthorized act of the agent, is contrary to his duty " or
has a tendency to mislead the agent,” or other party affected thereby,” and
proof of express and seasonable repudiation by the principal will of course over
come any presumption of ratification arising from acts or conduct of his own in
apparent approval of the unauthorized act of the agent.”
(B) When Act in Eccess or Misuse of Authority. When the unauthorized act
of the agent is done in the execution of a power conferred, but in excess or misuse
of the authority given, a presumption of ratification more readily arises from
slight acts of confirmation,” or from mere silence or acquiescence.” And the
presumption arising from acquiescence in the unauthorized act of an agent who
has exceeded his authority is much stronger than if the act had been that of a
mere stranger.”
- -
(VII) ESTOPPEL OF PRINCIPAL. To DEN. Y. A UTHORITY OF AGENT. There
is no presumption of estoppel on the part of the principal to deny the agency.”
(VIII) TIME OF EXECUTION of PoW ER of Attorwey. The presumption
is
,
in the absence o
f
evidence to the contrary, that a power o
f attorney was exe
cuted on the day o
f its date.”
(IX) AS To WHOM CREDIT IS EXTENDED. Where an agent enters into an
authorized contract for a disclosed principal, it is presumed, in the absence o
f
evidence to the contrary, that the credit was extended by the third person to the
principal rather than to the agent, and that therefore the intention was to bind
the former and not the latter.”
Pennsylvania.--Kentucky Bank v. Schuyl
kill Bank, l Pars. Eq. Cas. 180.
United States.— Ringston v. Kincaid, 14
Fed. Cas. No. 7,822, 1 Wash. 454.
16. Silverman r. Bush, 16 Ill. App. 437;
Southern Oil Works v. Jefferson, 2 Lea (Tenn.)
581; Forrestier v. Bordman, 9 Fed. Cas. No.
4,945, 1 Story 43. See also Maddux v. Bevan,
39 Mol. 485.
Ground o
f presumption.— That the princi.
pal had an election, either to disavow the
unauthorized act o
f





to keep the goods
and pay for them, is the ground on which a
presumption o
f
ratification is indulged from
the retention o
f goods bought by an agent in
excess o
f his authority. Thrall r. Wilson, 17
Pa, Super. Ct. 376. -
-
17. Lynch r. Smyth, 25 Colo. 103, 54 Pac.
634; Amory v. Hamilton, 17 Mass. 103;




Div. 335, 84 N
.
Y
. Suppl. 1001; Kingston v.
Kincaid, 14 Fed. Cas. No. 7,822, 1 Wash.
454.
18. Illinois.- Ernst v. McChesney, 186 Ill.
617, 58 N. E
.
309.
Maryland.— Maddux r. Bevan, 39 Md. 485.
Minnesota.- Wright r. Vineyard M. E.
Church, 72 Minn. 78, 7.4 N. W. 1015.
Missouri.- Christopher r. National Brew
ery Co., 72 Mo. App. 121.
Nebraska.-Oberne r. Burke, 50 Nebr. 764,
70 N. W. 387.
Pennsylvania.--Kentucky Bank v. Schuyl
kill Bank, l Pars. Eq. Cas, 180.
Tennessee.—See Southern Oil Works v. Jef
ferson, 2 Lea 581.
Long acquiescence, without objection, will
amount to a conclusive presumption of the
ratification o
f
an unauthorized act, when such
acquiescence is not otherwise accounted for.
Maddux v. Bevan, 39 Md. 485; Kentucky
Bank r. Schuylkill Bank, l Pars. Eq. Cas,
(Pa.) 180.
19. Maddux v. Bevan, 30 Md. 485; Ken
tucky Bank r. Schuylkill Bank, l Pars. Eq.
Cas. (Pa.) 180. See also Lynch v. Smyth,
25 Colo. 103, 54 Pac. 634.
20. Maddux r. Bevan, 39 Md. 485; Ken
tucky Bank v. Schuylkill Bank, l Pars. Eq.
Cas. (Pa.) 180.
21. Lynch v. Smyth, 25 Colo. 103, 54 Pac.
634.
-
22. New Orleans r. Hunter, 12 Mart. (La.)
3; Owens v. Swanton, 25 Wash. 112, 64 Pac.
921. See also Reynolds r. Davison, 34 Md. 662;
Brown v. Henry, 172 Mass. 559, 52 N. E
.
1073.
23. Reynolds r. Davison, 34 Md. 662; Har
rod tº
. McDaniels, 126 Mass. 413.
24. Foster r. Rockwell, 104 Mass. 167. See
also Brigham r. Peters, 1 Gray (Mass.) 139.
25. Lynch v. Smyth, 25 Colo. 103, 54 Pac.
634; Union Gold Min. Co. v. Rocky Moun
tain Nat. Bank, 2 Colo. 248.
26. Clark v. Dillman, 108 Mich. 625, 66
N. W. 570.
27. Mager r. Hutchinson, 7 Ill.
Springer r. Orr, 82 Ill. App. 558.
28. Alabama.-Anderson v. Timberlake, 114
Ala. 377, 22 So. 431, 66 Am. St. Rep. 105.
265;
[IV, E, 1, a, (vi), (A)]
PRINCIPAL AND AGENT [31 Cyc] 1643
b. Burden of Proof 29— (i) In General — (a) Fact of Agency. Agency is
a fact the burden of proving which rests upon the party affirming its existence; 34
and the rule is equally applicable to one who would relieve himself from personal
liability on the ground of agency,31 and to one who would charge another as
principal with the act of an alleged agent.33
California.— Hall P. Crandall, 29 Cal. 567,
89 Am. Dec 04.
Connecticut.— Johnson p. Smith, 21 Conn.
627. See, however, dictum in Ogden 17.Ray
mond, 22 Conn. 379, 58 Am. Dec. 429, to the
effect that there is no presumption for or
against liability, and that the agent is or is
not liable, according to the language used.
Illinois. — Laguna Valley Co. P. Fitch, 121
III. App. 007 ; John Spry Lumber Co. v. Mc
Millan, 77 111. App. 280.
Iotra.— Baker c. Chambles, 4 Greene 428.
Mart/land.— Key p. Parnham, 6 Harr.
& J. 418.
Massachusetts.— Steamship Bulgarian Co.
p. Merchants Despatch Transp. Co., 135 Mas.?.
421.
Missouri. — Michael p. Jones, 84 Mo. 578.
Xew York.— Foster v. Persch, 68 X. Y.
400; Butler r. Evening Mail Assoc., 61 X. Y.
634; Ferris r. Kilmer, 48 N. Y. 300; Hall p.
Lauderdale, 46 X. Y. 70; Meeker p. Clag-
horn, 44 X. Y. 349; Genesee Bank P. Patchin
Bank, 19 N. Y. 312; Stanton p. Camp, 4
Barb. 274.
England.— Higgins P. Senior, 11 L. J.
Exch. 199, 8 M. & YV. 834. See Magec v.
Atkinson, 6 L. J. Exch. 115, 2 M. &.W. 440.
Presumption that agent of foreign principal
pledged his own credit see supra, III, C, 1, b,
(I). (E).
29. As to authority of agent to execute
commercial paper see Commercial Paper, 8
Cyc. 218 notes 65. 66.
30. Alabama.— Ebersole p. Southern Bldg.,
etc., Assoc., 147 Ala. 177, 40 So. 150; Phil
lips, etc., Mfg. Co. P. Wild, 144 Ala. 545,
39 So. 359; Ueorge P. Ross. 128 Ala. 666,
29 So. 651 ; Sellers p. Commercial F. Ins.
Co., 105 Ala. 282, 16 So. 798; Spratt P.
Wilson, 94 Ala. 608, 10 So. 209; Gillaspie P.
Wesson, 7 Port. 454, 31 Am. Dec. 715.
California. — Xofsinger p. Goldman, 122
Cal. 609 . 55 Pac. 425.
Illinois.— Schmidt P. Shaver. 196 111. 108,
63 X. E. 055, 89 Am. St. Rep. 250; Proud-
foot r. Wightman, 78 III. 5.33; O'dell Type
writing Co. P. Sears. 80 111. App. 021 ; Haw-
ley P. Curry, 74 111. App. 309; Martins' v.
Green. 3 111. App. 020.
Iotra— Moffet r. Moffet, 90 Iowa 442. 57
X. W. 954; Pray P. Farmers' Incorporated
Co-operative Creamery, 89 Iowa 741, 56
N. W. 443.
Kentucky. — Morgan P. Marshall, 7 J. J.
Marsh. 316; Lucille Min. Co. P. Fairbank,
etc., Co., 87 S. W. 1121, 27 Ky. L. Rep.
]100; O'Dav p. Bennett, 82 S. W. 442, 20
Ky. L. Rep" 702.
Louisiana. — St. Landry State Bank r.
Meyers, 52 La. Ann. 1769" 28 So. 136.
Massachusetts.— Bacon v. Hooper, 173
Mass. 554, 54 X. E. 253; Price p. Moore, 158
Mass. 524, 33 X. E. 927; Beals P. Merrian,
11 Mete. 470.
Michigan.— Clark P. Dillman, 108 Mich.
625, 66 N. W. 570.
Missouri. — Knoche p. Whiteman, 86 Mo.
App. 568.
New York.— Deering v. Starr, 118 N. Y.
665, 23 N. E. 125; Booth p. Newton, 40
N. Y. App. Div. 175, 61 N. Y. Suppl. 727
(which holds that where the seller of goods
seeks to show that the purchaser acted as
the agent of another it is not enough to show
that such an agency existed at some other
time but it must be shown that the agency
existed at the time of the sale) ; Wood-
Barker Co. p. Van Clief, 107 X. Y. Suppl. 88.
Ohio. — Soutter p. Stoeckle, 6 Ohio Dec.
(Reprint) 1054, 9 Am. L. Rec. 23.
Pennsylvania. — Moore p. Patterson, 28
Pa. St. 505; Hays p. Lynn, 7 Watts 524;
Beal r. Adams Express Cc, 13 Pa. Super.
Ct. 143.
Rhode Island.— Principe p. White Star
Line, (1907) 68 Atl. 476; Ward r. New Eng
land Southern Conference M. E. Church, 27
R. I. 202, 61 Atl. 651.
United Stales.— Schutz p. Jordan, 141
U. S. 213, 11 S. Ct. 906, 35 L. ed. 705; Russ
p. Telfener, 57 Fed. 973.
England.— Byrne p. White, 16 Wklv. Rep.
255.
See 40 Cent. Dig. tit. " Principal and
Agent," § 36.
The authority of an agent must be proved
by the party asserting it ; there is nothing
in the mercantile usage to do away with the
necessity of such proof. Dixon p. Haslett,
3 Brev.*(S. C.) 475.
Persons dealing with an assumed agent,
whether general or special, have the burden
of proving the fact of agency. Baker p.
Kellett-Chatliam Mach. Co., (Tex. Civ. App.
1905) 84 S. W. 661.
31. Gillaspie v. Wesson, 7 Port. (Ala.)
454, 31 Am. Dec. 715: Wheeler r. Reed, 36
111. 81; Soutter p. Stoeckle, 6 Ohio Dec.
(Reprint) 1054, 10 Am. L. Rec. 23; McCall
r. Elliott, 3 Oreg. 138.
Disclosing principal.— Since the mere fact
of agency is not sufficient to relieve one from
personal liability, he must not only prove the
fact of agency, but that his principal was
disclosed at the time of the act or trans
action in question. Soutter p. Stoeckle, 6 Ohio
Dec. (Reprint) 1054, 10 Am. L. Rec. 23;
McCall p. Elliott, 3 Oreg. 138. See also
Wheeler p. Miller, 2 Handy (Ohio) 149, 12
Ohio Dec. (Reprint) 375.
32. Alabama.— Ebersole P. Southern Bldg.,
etc., Assoc., 147 Ala. 177, 41 So. 150; Philips,
etc., Mfg. Co. v. Wild, 144 Ala. 545, 39 So.
359; George v. Ross, 128 Ala. 666, 39 So.
651; Sellers p. Commercial F. Ins. Co., 105
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(b) Termination of Relation. The burden of showing that a general agency,
shown to have been established for a given purpose, was terminated before 33 or
during 31 the transaction in question, is on the party asserting it. To meet the
burden of proving the termination of the agency the principal asserting it, aa
against a third person previously dealing with the agent, must show that, before
or during the transaction in question, notice,35 express or implied,38 of the revoca
tion of the agency had been conveyed to such person.
(c) Continuance of Authority. In cases of special agencjr, limited to a particu
lar transaction, the agency is deemed to have ceased at the completion of the
transaction, and the burden rests with the one asserting it to prove continuance
of authority.3*
(d) Extent of Authority — (i
) In General. Not only does the burden of
proof as to the fact of agency rest with one who seeks to charge another as prin
cipal with the acts of an alleged agent, but the burden also rests with him to prove
the extent of the agency; 38 in other words, the burden is upon him to show that
the act or acts of the agent were within the scope of his authority.3" But where
Ala. 282, 10 So. 798; Spratt r. Wilson, 94
Ala. 608, 10 So. 209.
California. — Xofsinger r. Goldman, 122
Cal. 609, 55 Pac. 425.
Illinois.— Schmidt r. Shaver, 196 111. 108,
63 X. E. 655, 89 Am. St. Rep. 250; Proud-
foot o. Wightman, 78 111. 553.
Ioum. — Moffet P. MolTet, 90 Iowa 442, 57
N. VV. 954.
Kentucky. — Morgan v. Marshall, 7 J. J.
Marsh. 316; O'Dav r. Bennett, 82 S. W. 442,
26 Ky. L. Rep. 702.
Massachusetts. — Bacon v. Hooker, 173
Mass. 554, 54 N. E. 253.
Michigan.— Clark p. Dillman, 108 Mich.
625, 66 X. W. 570.
Missouri. — Knoche p. Whiteman, 80 Mo.
App. 508.
Texas. — Wills v. International, etc., R.
Co., 41 Tex. Civ. App. 58, 92 S. W. 273.
United States. — Scluitz r. Jordan, 141
U. S. 213, 11 S. Ct. 900, 35 L. ed. 705.
England.— Pole r. Leask, 9 Jur. X. S. 829,
33 L. J. Ch. 155, 8 L. T. Rep. X. S. 045;
Byrne v. White, 16 Wkly. Rep. 255.
See 40 Cent. Dig. tit. "Principal and
Agent," S 30.
Some proof of agency must be made, in
order to charge one as principal with the
act of an alleged agent. Rio Grande Exten
sion Co. !'. Coby, 7 Colo. 299, 3 Pac. 481.
In order to bind a person named as agent
in a contract showing on its face that it was
executed by an agent, the authority of the
agent to act for his principal must be shown.
Swaine v. Maryott, 28 X. J. Eq. 589.
Subagency. — Where one desires to avail
himself of the acts of an alleged subagent,
as against the principal, he must prove
the appointment of such subagent by an
agent, and the authority of the agent to
make such appointment. American Under
writers' Assoc. v. George, 97 Pa. St. 238.
33. Indiana.— Purselv p. Morrison, 7 Ind.
350, 63 Am. Dec. 424."
Louisiana.- — Smith -v. De Leon, 39 La.
Ann. 70, 1 So. 304.
Massachusetts.- — Wliitaker v. Ballard, 178
Mass. 584, 60 X. E. 379.
Missouri. — Kilpatrick r. Wiley, 197 Mo.
123, 95 S
. W. 213.
New York.— See McMurrav P. Gage, 19
X. Y. App. Div. 505, 40 X. Y." Suppl. 008.
Pennsylvania. — Bergner t'. Bergner, 219
Pa. St. 113, 67 Atl. 999.
England.— Pole v. Leask. 9 Jur. X. S. 829,
33 L. J. Ch. 155, 8 L. T. Rep. X. S. 04o.
One asserting that the power of attorney
has been revoked by mutual agreement has
the burden of proving such fact. Bell r.
Corbin. 136 Ind. 269, 30 X. E. 23.
34. Bergner r. Bergner, 219 Pa. St. 113. 07
Atl. 999.
35. Perrine v. Jennyn, 103 Pa. St 497. 30
Atl. 202.
36. Burch v. Americus Grocerv Co., 125 Ga.
153, 53 S. E. 1008.
37. Fullerton v, McLaughlin, 70 Hun
(X. Y.) 568, 24 X. Y. Suppl. 280.
38. Wallis Tobacco Co. v. Jackson, 99 Ala.
460, 13 So. 120; McAtee p. Perrine, 48 111.
App. 548 ; Moore p. Patterson, 28 Pa. St. 505 :
Hays r. Lynn, 7 Watts (Pa.) 524; Beal r.
Adams Express Co., 13 Pa. Super. Ct.
143.
Persons dealing with an assumed agent,
whether general or special, have the burden
of showing the extent of his authoritv. Baker
l>. Kellett-Chatham Mach. Co., (Tex. Civ.
App. 1905) 84 S. W. 661.
39. Alabama.— Ebersole p. Southern Bldg.,
etc., Assoc., 147 Ala. 177, 41 So. 150; Phil
lips, etc., Mfg. Co. v. Wild Bros.. 144 Ala.
545, 39 So. 359; George v. Ross, 128 Ala.
666, 29 So. 651.
Illinois. —Matthews v. People's F. Ins. Co..
64 111. App. 280; Martins v. Green. 3 HI.
App. 626.
Iowa.— Pray v. Farmers' Incorporated Co
operative Creamerv Co., 89 Iowa 741, 50
X. W. 443; Richmond v. Greelev, 38 Iowa
666.
Kentucky. — Lucille Min. Co. v. Fairbanks,
87 S
. W. 1121, 27 Ky. L. Rep. 1100.
Louisiana.— McCarty v. Straus, 21 La.
Ann. 592.
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general authority is established, and the act of the agent is not shown to be of
an unusual or extraordinary character, the presumption is that the agent had
authority to do such act,4" and the burden of proof is upon the principal to show
that he had not such authority.'11 So a principal who asserts knowledge by third
persons of limitations upon the power of an agent shown to be acting under a
general authority assumes the burden of showing such knowledge.42
(2) Authority to Sell and Convey Land. Where a deed purports to be
made by an agent, one claiming under such deed must prove that the agent had
authority,'13 in writing," or else show facts serving as an excuse for the absence
of written authority,15 If the power under which the agent acted was limited or
contingent, the happening of the contingency must be shown.40 If the lands
intended to be conveyed by the power are not definitely designated, it must be
shown by evidence extrinsic of the power that the lands actually conveyed by
the agent were those so intended.*7
(3) Authority to Make Lease. Authority on the part of an agent to make
a lease must be shown by the party claiming thereunder.48
(4) Authority to Receive Payment — (a) In Genkkal. A party making
payment of a debt to an agent assumes the burden of proving the latter's
authority to receive such payment,4" or that he paid it in good faith, relying on a
previous existence of the authority and believing that it remained unrevoked.50
And notwithstanding it be proved that at one time the agent had authority to receive
Michigan.— Hurley v, Watson, 08 Mich.
531, 36 N. W. 726.
A'eic York.— Brigger t. Mutual Fund Life
Assoc., 75 X. Y. App. Div. 149, 77 X. Y.
Suppl. 362.
Wisconsin.— Parr r. Xorthern Electrical
Mfg. Co., 117 Wis. 278, 93 X. W. 1099.
United stales.— Schutz p. Jordan, 141 U. S.
213. 11 S. Ct. 900, 35 L. ed. 705. ,
If the agency be special, plaintiff must
show the transaction to be within the scope
of the agency. Davis v. Robb, 7 Fed. Cas. Xo.
3,649, 2 Cranch C. C. 458.
An agent must be proved to have powei'
to do the act in question. Grafton, etc., R.
Co. V. Davisson, 45 W. Va. 12, 29 S. E. 1028,
72 Am. St. Rep. 799.
In case it is out of the usual coarse of
the business of an agent to do a certain
act, it is incumbent upon the one seeking
to make his principal liable for such act
to prove that it was within the scope of
his authority. Williard r. Mellor, 19 Colo.
S34, 30 Pac. 148.
A defendant who pleads a discharge or set
tlement with an agent must prove that such
act was within the scope of the agent's
powers. Chaffe v. Stubbs. 37 La. Ann. 656.
Where plaintiff admits an agent had cer
tain authority, but denies that he had au-°
thority to do Hie act in question, the burden
is on defendant to show that the agent had
authority to do such act. Xicholson v. Pease,
61 Vt. 534, 17 Atl. 720.
Waiver by agent. — Where a contract for
the sale of sewing machines provides against
the validity of parol agreement with agents,
the burden is on a dealer claiming a waiver
of such provision to show that the agent
making' the same had authority to do so.
White Sewing Mach. Co. t>.Hill, 136 X. C.
128, 48 S. E. 575.
40. See supra, IV, E, 1, a, (iv), (a).
41. Planters', etc., Bank P. King, 9 Ala.
279; Brett r. Bassett, 63 Iowa 340, 19 X. W.
210; Xichols r. Oregon Short Line R. Co., 24
Utah 83, 06 Pac. 768, 91 Am. St. Rep. 778.
42. Routh p. Mississippi Agricultural Bank,
12 Sm. 4, M. (Miss.) 161; Harrison P. Mis
souri Pac. R. Co., 74 Mo. 364, 41 Am. Rep.
318.
43. Kentucky. —Herndon p. Bascom, 8 Dans
113; Logan v. Steele, 4 T. B. Mon. 430;
Waggener p. Waggener, 3 T. B. Mon. 542;
Pope v. Mclone, 2 A. K. Marsh. 239.
Michigan. — Davenport v. Parsons, 10 Mich.
42, 81 Am. Dec. 772.
Xorth Carolina.— Yarborough p. Beard, 1
X. C. 19.
Washington.— Territory v. Klee, 1 Wash.
183, 23 Pac. 417.
~H'est Virginia. —Clark v. Gordon, 35 W. Va.
735, 14 S. E. 255.
See 40 Cent. Dig. tit. "Principal and
Agent," | 392.
The statute of conveyances does not dis
pense with proof of an agent's power to
convey land. Telford p. Barney, 1 Greene
(Iowa) 575.
44. Videau p. Griffin, 21 Cal. 389.
45. Videau p. Griffin, 21 Cal. 389, execution
by attorney in presence of principal.
46. McConnell v. Bowdrv, 4 T. B. Mon.
(Kv.) 392; Deputron v. Young, 134 U. S.
24l". 10 S. Ct. 539, 33 L. ed. 923 [affirming
37 Fed. 46].
47. Dunnegan p. Butler, 25 Tex. 501;
Blume r. Rice, 12 Tex. Civ. App. 1, 32 S. W.
1056.
48. Humphreys p. Browne, 19 La. Ann.
158.
49. University Bank v. Tuck, 101 C,a. 104,
28 S. E. 108; Whitaker v. Ballard, 178 Mass.
584. 60 X. E. 379.
50. Whitaker r. Ballard, 178 Mass. 584, 60
X. E. 379.
[IV, E, 1, b, (I), (d), (4), (a)]
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such payments, the burden is still on the person making the payment to show
that the authority remained unrevoked at the time of payment.51 While author
ity in an agent to receive payment for his principal may be inferred from his
possession of the securities that evidence the debt, yet it is incumbent upon the
debtor who makes payment to the agent to show that such securities were in the
latter's hands at the time payment was made; 53 and if the debtor pays an agent
not in possession of the securities evidencing the debt it is incumbent upon him
to show that the person receiving the payment has express authority so to do,**
or has been represented by the creditor to have such authority."
(b) In ANYTiinv-G Otheu Than Money. The burden is upon one seeking to
establish authority in an agent for the collection of a debt to bind his principal by
receiving anything other than money in payment of a debt, to show that the
receipt was expressly authorized by the principal,55 or that the latter has done
acts from which such authority may be fairly implied.58
(5) Authority to Compromise Claim. The burden of proving the authority
of a mere agent for the collection of a claim of money to make a compromise
agreement to accept less than the amount thereof is upon the party asserting it.5'
(6) Authority to Employ. Before a principal can be charged with the
services of a person hired by his agent it must be shown that the employment
was within the agent's authority, 8 except in some cases of employment by officers
of a corporation, where the authority of such officers to employ may be presumed.39
(7) Authority to Purchase. When a sale is made to an agent, the burden
of proof, in an action to recover the purchase-price from the principal, is upon the
seller to show that the agent had authority to bind the principal ; 60 and if the
51. Whitaker v. Ballard, 178 Mass. 584, 60
N. E. 379.
52. Garrels p. Morton. 26 111. App. 433;
Cornish V. Woolverton, 32 Mont. 456, 81 Pac.
4, 108 Am. St. Rep. 508; Smith r. Kidd, OS
N. Y. 130, 23 Am. Rep. 157; Williams v.
Walker, 2 Sandf. Ch. (N. Y.) 325.
53. Georgia. —University Bank V. Tuck, 101
Ga. 104, 28 S. E. 108; Paris c. Moe, 60 Ga.
80; Guilford P. Stacer, 53 Ga. 618.
loira. — Security Co. p. Graybeal, 85 Iowa
543, 52 X. W. 497, 39 Am. St. Rep. 311;
Tappan v. Morseman, 18 Iowa 499.
Michigan.—See Terry r. Durand Land Co.,
112 Mich. 665, 71 X. W. 525.
Minnesota.— Budd (*. Broen. 75 Minn. 316,
77 N. W. 979. See also Thomas r. Swanke,
75 Minn. 320, 77 X. W. 981.
Missouri. — City Nat. Bank v. Goodloe-Mc-
Clelland Commission Co.. 93 Mo. App. 123;
Heflcrman v. Boteler, 87 Mo. App. 316; Cum-
mings p. Hurd, 49 Mo. App. 139.
Xcbraska.— Chandler p. Pvott. 53 Xebr.
786, 74 N. W. 263; City Missionary Soc. !'.
Reams, 51 Nebr. 225, 70 *N. W. 972 : Richards
V. Waller. 49 Xebr. 639. 08 X. W. 1053; Bull
f. Mitchell, 47 Xebr. 647, 66 X. W. 632;
Omaha First Xat. Bank p. Chilson, 45 Xebr.
257, 63 X. W. 3G2; South Branch Lumber Co.
p. Littlejolm. 31 Xebr. 60(1, 48 X. W. 476.
Oregon.-— Rhodes v. Belchee, 36 Oreg. 141,
59 Pac. 117. 1119; Long Creek Bldg. Assoc. P.
State Ins. Co., 29 Oreg. 569, 46 Pac. 366.
Virginia. — Wooding v. Bradley, 76 Va. 614.
And sec supra, II. A, 6, d. (ri).
In such case the debtor must show that the
person receiving payment has authority, ex
press or implied, so to do, although for some
reason not in possession of the security.
Harrison r. Le Gore, 109 Iowa 618, 80 X. W.
670; Long Creek Bldg. Assoc. v. State Ins.
Co., 29 Oreg. 569, 46 Pac. 366.
54. Security Co. v. Graybeal, 85 Iowa 543,
52 X. W. 497; Tappan t'. Morseman, 18 Iowa
499; City Xat. Bank t>. Goodloe-McClelland
Commission Co., 93 Mo. App. 123; Hefferman
r. Boteler. 87 Mo. App. 316; Cummings c
Hurd, 49 Mo. App. 139.
55. Rush v. Rush. 170 111. 623, 48 X. E.
990 (merchandise) ; Equitable L. Assur. Soc.
P. Cole, 13 Tex. Civ. App. 486, 35 S. W. 720
(merchandise) ; Columbia Phosphate Co. r.
Farmers' Alliance Store, 47 S. C. 358, 25 S. E.
116 (mortgage) ; Xieholson v. Pease, 61 Yt.
534, 17 Atl. 720 (board and horse hire).
Depreciated currency.— The burden of prov
ing authority of an agent for the collection
of a debt to accept depreciated currency in
payment is upon the party making the pay
ment. Purvis v. Jackson, 69 X. C. 474.
56. Equitable L. Assur. Soc. v. Cole. 13
Tex. Civ. App. 486, 35 S. W. 720 (merchan
dise) ; Xieholson t>. Pease, 61 Yt. 534, 17
Atl. 720 (board and horse hire).
57. Hunt r. Johnson, etc., Dry Goods Co.,
(Indian Terr. 1907) 104 S. W.*841 ; Corbet
p. Waller, 27 Wash. 242, 67 Pac. 507. See
also Danziger r. Pittsfield Shoe Co., 204 111.
145, 68 X. E. 534.
58. Schlapbaeh p. Richmond, etc., R. Co.,
35 8. C. 517, 15 S. E. 241; Stinson r. Sachs,
8 Wash. 391, 36 Pac. 287.
59. Cincinnati, etc., R. Co. P. Davis, 126
Ind. 09. 25 X. E. 878, 9 L. R. A. 503.
60. Odell Typewriter Co. p. Sears. 86 III.
App. 621. See also Cassidv v. Aldhous. 3
Misc. (X. Y.) 627. 23 X. Y." Suppl. 313 [af
firmed in 7 Misc. 543, 27 X. Y. Suppl. 991].
[IV, E, 1, b, (r), (d), (4), (a)]
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sale is made to an agent who is conducting a certain business for his principal,
and authorized to purchase supplies on credit, the burden is upon the seller to
show that the goods sold are of such a character as the nature of the business
authorizes the agent to buy."
(8) AUTHORITY TO SELL on CREDIT. Where an agent authorized to sell
goods, sells on credit, the vendee has the burden of showing, as against the prin
cipal, that the sale was in accordance with the usages of trade, and that the
credit was not unreasonable.”
(9) AUTHORITY To MAKE GUARANTY OR WARRANTY. Whenever it is out of
the usual course of an agent's business to make a guaranty, the party seeking to
hold his principal liable thereon has the burden of showing the agent's authority
to make the guaranty, or that the principal subsequently ratified his act." In
the absence of proof of express authority to make a warrant as to the quality of
certain goods, the burden of proving a usage or custom in the sale of such goods
to warrant them as to quality, must be assumed by the third person who seeks
to hold the principal for a breach of the warranty."
(E) Ratification." A party relying on a ratification of the unauthorized act
of an agent has the burden of proving it." To meet the burden it is necessary
to show that the ratification was made under such circumstances as to be binding
on the principal,” especially to see to it that all material facts were made known
to him,” or, as is sometimes stated, to see to it that there was an adoption of the
act by the principal with full knowledge of what had been done in his name and
on his behalf; " and it does not suffice to show that the principal omitted to
make inquiries, and that the facts might have been learned by diligence on his
part, if it appears that he misapprehended or was mistaken as to material facts.”
But in sustaining the burden of proof cast on one seeking to enforce a liability
61. Wallis Tobacco Co. r. Jackson, 99 Ala.
460, 13 So. 120. Compare Thurber v. Ander
son, 88 Ill. 167.
62. Payne r. Potter, 9 Iowa 549.
Sufficiency of evidence as to custom and
usage see supra, II, A, 2, d.
63. Willard v. Mellor, 19 Colo. 534, 36
Pac. 148; Gray v. Gillilan, 15 Fll. 453, 60 Am
Dec. 761; Lake Erie, etc., R. Co. v. Faught,
31 Ill. App. 110.
64. Herring v. Skaggs, 62 Ala. 180, 34 Am.
Fº 4.ufficiency of evidence as to custom and
usage see supra, II, A, 2, d.
Authority to vary terms of printed war
ranty.—Where an agent was authorized to
sell machines, which were sold with a writ
ten warranty, a party seeking to hold his
principal on a contract made by the agent,
varying the terms of the printed warranty,
has the burden of showing the latter's au
thority in that regard. Richmond v. Greeley,
38 Iowa 666. -
65. As to ratification of commercial paper
executed by agent see CoMMERCIAL PAPER, 8
Cyc. 219 note 67.
66. Alabama.-Moore v. Ensley, 112 Ala.
228, 20 So. 744.
Arizona.-- Phoenix Valley Bank v. Brown,
9 Ariz. 311, 83 Pac. 362.
Arkansas.-Chicago Cottage Organ Co. v.
Stone, (1903) 73 S. W. 392.
Colorado.— Dean v. Hipp, 16 Colo. App.
537, 66 Pac. 804; Smyth r. Lynch, 7 Colo.
App. 383, 43 Pac. 670 [reversed on other
grounds in 25 Colo. 103, 54 Pac. 634].
Illinois.-Matthews r. People's F. Ins. Co.,
64 Ill. App. 280.
-
Louisiana.-McCarty v. Straus, 21 La.
Ann. 592.
Massachusetts.-Brown v. Henry, 172 Mass.
559, 52 N. E. 1073; Price v. Moore, 158 Mass.
524, 33 N. E. 927; Combs v. Scott, 12 Allen
493.
Minnesota.-Allis v. Goldsmith, 22 Minn.
123.
Missouri.-Minter v. Cupp, 98 Mo. 26, 10
S. W. 862.




Teras.-Skirvin r. O'Brien, 43 Tex. Civ.
App. 1, 95 S. W. 696.
The ratification must be proved in some







67. Phoenix Valley Bank v. Brown, 9 Ariz.
311, 83 Pac. 362; Combs v. Scott, 12 Allen
(Mass.) 493.
68. Moore r. Ensley, 112 Ala. 228, 20 So.
744; Phoenix Valley Bank v. Brown, 9 Ariz.
311, 83 Pac. 362; Combs v. Scott, 12 Allen
(Miss.) 493.
69. Smyth r. Lynch, 7 Colo. App. 383, 43
|Pac. 670 [reversed on other grounds in 25
Colo. 103, 54 Pac. 6341; Skirvin r. O'Brien,
4






70. Phoenix Valley Bank r. Brown, 9 Ariz.
311, 83 Pac. 362; Combs r. Scott, 12 Allen
(Mass.) 493; Henderhen r. Cook, 66 Barb.
(N. Y.) 21.
Stewart, 2 Lea
[IV, E, 1, b
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by ratification, arising from silence or a failure to repudiate an unauthorized act
after knowledge thereof, it is not necessary for him to show that by such silence
he has been misled to his prejudice.71
(f) Estoppel. The burden of proving facts working an estoppel to deny the
agency is on the person asserting it as against the principal.72 To meet the
burden of proof cast on a party asserting an estoppel, he must show that the
alleged principal's conduct, whether it was so intended or not, did mislead him
into believing that the apparent authority was real, and so believing, to rely on it.73
(a) To Charge Principal With Knowledge Obtained by Agent Before Agency
Existed. The burden is on a party seeking to charge a principal with knowledge
of his agent acquired in a different transaction but before the agency existed, to
show by clear and satisfactory evidence that the knowledge was present in the
agent's mind at the time of the transaction under the agency.74
(h) To Charge Agent Personally. When one who has professedly acted as an
agent is sued, touching the contract so made, the burden lies upon plaintiff to
show want of authority in the agent, rather than upon the latter to show the
existence of the authority.71 But if one sued on an alleged warranty seeks to
avoid personal liability, on the ground that he was acting as agent in making the
warranty, the burden is upon him to show that he had authority to bind his prin
cipal in that regard.70
(i
) To Enable Undisclosed Principal to Sue on Contract Made by Agent. In
an action by an undisclosed principal on a contract made by an agent in his own
name, the burden of proof lies on the principal to show the agency, and that in
making the contract the agent was acting for him.77
(j) To Exonerate Principal From Liability. A principal who seeks exemption
from liability for goods sold to his agent, on the ground that credit was exclu
sively given to the latter, has the burden of proving it.78
(k) To Exonerate Agent From Liability. Where one has entered into a
contract solely in his individual capacity,79 or has appended words to his signature
71. Lynch v. Smyth, 25 Colo. 103, 54 Pac.
634.
72. California. — Ilarris v. San Diego
Flume Co., 87 Cal. 526, 25 Pae. 758.
Michigan.— Clark v. Dillman, 108 Mich.
624, 60 X. W. 570.
Missouri.— Hackett v. Van Frank, 105 Mo.
App. 384, 79 S. VV. 1013.
Nebraska.— See Hastings First Nat. Bank
V. Farmers', etc., Bank, 56 Xebr. 149, 76
N. W. 430.
England — Pole l>
.
Leask, 9 Jur. X. S. 829
33 L. J. Ch. 155, 8 L. T. Rep. X. S. 045.
Canada. —Almon r. Law, 26 Nova Scotia
340.
73. Hackett v. Van Frank, 105 Mo. App.
384, 79 S. W. 1013.
74. Constant v. Rochester University, 111
X. Y. 604, 19 X. K. 631, 7 Am. St. Rep. 769,
2 L. R. A. 734; Badger v. Cook, 117 X. Y.
App. Div. 328, 101 X. Y. Suppl. 1067. See
also McCutcheon r. Dittman, 104 N. Y. 355,
58 X. E. 97; Slatterly v. Schwannccke, 118
X. Y. 543, 23 X. E. 922.
A party seeking to avail himself of the
benefit of such knowledge must show all the
facts and circumstances, whatever they may
be, that are necessary to make it binding
upon the principal. Benton v. Ontario
County Xat. Bank, 150 X. Y. 120, 44 X. E.
781.
75. Trastour v. Fallon, 12 La. Ann. 25;
Plumb r. Milk. 19 Barb. (X. Y.) 74.
In an action against an agent for breach
of an implied warranty of authority, after it
appears that defendant assumed to act as
agent for a third person, the burden of proof
is not thereby cast on defendant to show that
he had actual authority to so act, but the
burden is upon plaintiff to show that defend
ant did not have such authority. Noe t.
Gregory, 7 Daly (X. Y.) 283.
76. Wheeler V. Reed, 36 111. 81.
77. Powell r. Wade, 109 Ala. 95, 19 So.
500, 55 Am. St. Rep. 915.
78. John Spry Lumber Co. c. McMillan, 77
111.App. 280; Butler v. Evening Mail Assoc..
01 X. Y. 034; Meeker v. Claghorn, 44 X. Y. 349.
79. Vawter v. Baker, 23 Ind. 63: Cullers
v. More, 1 Tex. App. Civ. Cas. § 197, holding
that where a defendant seeks to defend on
the ground that he made the contract sued
on as agent, and is not liable thereon, th"j
burden is on him to show, not only that he
was acting as such agent, but that at the
time of the making of the contract he in
formed the other party that he was so act
ing, and disclosed to him the name of tb*
principal for whom he was acting.
Where in making an oral contract language
was used by one of the parties which in it*
ordinary sense would amount to an under
taking to be personally bound, the burden
of proof rests on him to show that he meant
to be bound as agent for another. Brant r.
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which may be either descriptive of the person or indicative of the character in
which he contracts, so as to be prima facie liable on the contract,” the burden is
on him, if sued on the contract, to establish the defense that the contract was
made by him as agent.
(L) To Show Fairness of Transaction Between Principal and Agent. In all
transactions between principal and agent the burden of proof is upon the latter






f all undue influence, advantage, or imposition.”
(II) IN PARTICULAR ACTIONS– (A) Actions For Accounting — (1) IN
GENERAL. Where a principal sues his agent for an accounting, he has the burden
o
f proof to show the amount received and not accounted for.” But it is not
incumbent upon him to g
o
further and show that the agent has not accounted
for it or paid it over.” On the contrary the burden of proof is upon the agent to








(2) DISBURSEMENTs on Account of PRINCIPAL. In a suit of a principal
against a
n agent for a settlement of accounts, and the recovery of the balance
found to be due, in which defendant claims reimbursement for certain expendi
tures, the onus probandi is on the latter, and he must show that such disburse
ments were made for the account of the principal, and that the same were author
ized o
r accepted by the principal.”
(B) Actions For Negligence or Misconduct o
f Agent. Whenever a principal
seeks to charge his agent with neglect,” o
r misconduct,” in the performance o
f
80. Pratt r. Beaupre, 13 Minn. 187.
81. California.- Paige v. Akins, 112 Cal.
º: 44 Pac. 666; Rubidoex v. Parks, 4
8 Cal.
5.
Colorado.—Webb v. Marks, 10 Colo. App.
429, 51 Pac. 518.
Indiana.-- Rochester v. Levering, 104 Ind.
562, 4 N. E. 203. -
Iowa.-Drefahl v. Security Sav. Bank, 132
Iowa 563, 107 N. W. 179; Green v. Peeso,
92 Iowa 261, 60 N
.
W. 531.
Kentucky.—Nelms r. Dougherty, 45 S
.
W.
870, 20 Ky. L. Rep. 657.
Maryland.— Kerby r. Kerby, 57 Md. 345.
Missouri.- Evans v. Evans, 196 Mo. 1
,
93 S
. W. 969. , - -
Nebraska.— Duesman v. Hale, 55 Nebr.
577, 76 N. W. 205. -
New Jersey.— Porter r. Woodruff, 36 N
. J.
# 174; Condit v
. Blackwell, 22 N
. J. Eq.
South Carolina.-- Poag v. Poag, 1 Hill Eq.
285; Butler v. Haskell, 4 Desauss. Eq. 651.
s
Vermont.—Taylor v. Vail, (1907) 66 Atl.
20.
Virginia.-Jackson v. Pleasanton, 95 Va.
654, 29 S. E. 680. -










Family relationships.-The mere existence
o
f fiduciary relations as in the case of parent
and child and some others of a similar nature
does not shift the burden of proof to the
superior, party to show the validity of the
transaction. Holtzman v. Linton, 27 App.
Cas. (D.C.). 241. - -
82. Green p
. Macy, 36 Ind. App. 560, 76
N. E. 264; Anderson v. Grand Forks First




f money in agent's name.— The
burden o
f proving that moneys collected by
an agent were deposited in his individual
name and belong to the principal is on the
party asserting the trust. Trought's Estate,
12 Pa. Dist. 137, 28 Pa. Co. Ct. 302.
If the principal alleges that the agent sold
goods sent to him for sale on commission,
but did not account to him, he must prove
that a sale actually took place; and it will





months after the delivery o
f
the goods. El
bourn r. Upjohn, l C. & P. 572, 12 E. C. L.
326.
83. Merchants' Bank v. Rawls, 7 Ga. 191,
50 Am. Dec. 394. - -




. 667; Laporte v. Laporte, 109 La. 958,
34 So. 38; Young v. Powell, 87 Mo, 128;
Anderson r. Grand Forks First Nat. Bank, 4
N. D
. 182, 59 N. W. 1029. See also Marvin
v
. Brooks, 94 N. Y. 71. -




. 667; Delpeuch v. Dufart, 7 La., 533,
failure to collect anything without his fault.
Money retained as commissions.—Where,
in an action by a principal against an agent
for money he has collected and improperly
retained, the answer admits the facts, but
claims the money as commissions, the burden
o
f proof is on defendant to establish his right
to the commissions. Thomas v. Gwyn, 131
N. C. 460, 42 S. E. 904. -
86. Western Assur. Co. v. Uhlhorn, 41 La.
Ann. 385, 6 So. 485.
87. Heinemann v. Heard, 62 N. Y. 448 [re
versing 2 Hun 324, 4 Thomps. & C
.
666] ;
Rand r. Johns, (Tex. App. 1891) 15 S. W.
200. See also Burpe v. Van Eman, 11 Minn.
327.
88. Lahr v. Kraemer, 91 Minn. 26, 97 N. W.
[1041 [IV, E, 1, b
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duties pertaining to the agency, the burden of proving such neglect or misconduct
is on the principal ; but when a prima facie case of negligence has been established
it. is on the agent to show facts relieving him from liability.88
(c) Actions For Compensation. In an action by an agent for commissions,
the burden is upon him to prove an agreement for the commissions sought to be
recovered,"0 and that such commissions are due.81 The burden of proving matters
of defense to such an action is upon the principal.02
2. Admissibility — a. In General — (i) To Prove Agency or Authority
— (a) In General. Any evidence which is otherwise competent that has a ten
dency to prove agency is admissible, even though it be not full and satisfactory,
as it is the province of the jury to pass upon it."3 But evidence is not admissible,
either to prove or disprove an agency, which is entirely consistent with the con
tention thereby sought to be controverted. Such evidence is immaterial, and
should be rejected.81
418; R. C. Stone Milling Co. v. McWilliams,
121 Mo. App. 310, 98 S. W. 828; Panama R.
Co. r. Johnson, 58 Hun (X. V.) 557, 12
X. Y. Suppl. 490.
89. Collins c. Andrews. 6 Mart. X. S. (La.)
190: Darling p. Younker, 37 Ohio St. 487,
41 Am. Rep. 532; Lamb r. Fairbanks, 48 Vt.
519, permission from principal to do as he
did.
Defense of loss by theft.— If an agent in
termingles money belonging to his principal
either with his own or with that of other
persons, and defends n suit for the amount
on the ground of its loss by theft without
fault on his part, the burden is upon him
to show that the identical money stolen be
longed to the principal. Bartlett v. Hamil
ton, 46 Me. 435.
Fact that principal sustained no loss.— In
an action by the holder of a bill or note
against the bank, to which he gave it to
present for acceptance and to collect, for
neglect to give notice to other parties, the
burden of proof is on the bank to show that
the payee sustained no damage by the neglect.
Miranda p. Xew Orleans City Bank, 6 La.
740, 26 Am. Dec. 493 ; Crawford I*. Louisiana
State Bank, 1 Mart. X. S. (La.) 214.
When a collection agent fails to give notice
to indorsers of non-payment the burden is on
the agent to show the ability of the maker
to pay or any other facts showing that plain
tiff has sustained no damage. Coghlan r.
Dinsmore, 9 Bo*w. (X. Y.) 453 [affirmed in
1 Abb. Dec. 375, 4 Transcr. App. 386, 35
How. Pr. 416].
90. Warwick p. Xorth American Inv. Co.,
112 Mo. App. 033, 87 S. W. 78.
91. Wolfson r. Aller Bros. Co., 120 Iowa
455, 94 X. W. 910; Chaurant P. Maillard,
56 X. Y. App. Div. 11, 07 X. Y. Suppl. 345;
Hark lev v. Olcott, 52 Hun (X. Y.) 452, 5
X. Y. 'Suppl. 525.
Bad faith in rejecting orders. — Where a
contract provided that an agent should be
entitled to certain commissions on orders
which were accepted and shipped, the burden
is on the agent to show bad faith on the
principal's part in rejecting orders. Wolf-
son p. Allen Bros. Co., 120 Iowa 455, 94
X. W. 910.
Bad faith in terminating employment.— In
an action against a county for breach of a
contract which employed plaintiff to survey
and sell lands but did not specify any
definite term for the continuance of the em
ployment, the burden was upon plaintiff to
show that the county acted unfairly in
terminating his employment without giving
him a reasonable opportunity to earn com
pensation for what he had done under the
employment. .Hollingsworth r. Young Countv,
40 Tex. Civ. App. 590, 91 S. W. 1094.
92. Xicklase r. Griffith, 59 Ark. 641, 26
S. W. 381 ; Singer Mfg. Co. v. Wood, 1 Tex.
App. Civ. Cas. § 1177.
Conversion of agent. — The burden of prov
ing misconduct by an agent and a failure
to account for the funds of his principal is
to the extent of showing the amount of money
or value of property received by the agent
on the principal. Lahr v. Kraemer, 91 Minn.
26, 97 X. W. 418. But a general showing of
the amount of property delivered to the
agent and a failure to return or account for
it on demand is primo facie sufficient, and
shifts the burden upon the agent to make a
specific accounting. Lahr r. Kraemer, 91
Minn. 26. 97 X. W. 418.
93. Robinson v. Greene, 148 Ala. 434, 43
So. 797 ; Sellers r. Commercial F. Ins. Co.,
105 Ala. 282. 10 So. 798; South, etc., R. Co.
r. Henloin, 52 Ala. 606, 23 Am. Rep. 578;
Hyman P. Wans, 79 Conn. 251. 64 Atl. 354;
Stastney r. Marschall, 37 111. App. 137;
Dickinson v. Salmon, 36 Misc. (X. Y.) 169,
73 X. Y. Suppl. 196 [affirming 35 Misc. 833,
72 X. Y. Suppl. 1099]; Tebbetts P. Lew. 11
X. Y. Suppl. 684.
Any one having personal knowledge of the
relation of principal and agent may testify
thereto. Ruthven r. Clarke, 109 Iowa 25,
79 X. W. 454 ; Blowers p. Southern R. Co.,
74 S. C. 221. 54 S. E. 368.
Another agent having knowledge of the
fact may testify as to an agency. Rice,
etc.. Malting Co. P. International Bank. 183
111. 422, 56 X. E. 1062 [affirming 80 111.
Apr. 136].
94. Gibson P. Snow Hardware Co., 94 Ala.
346, 10 So. 304: Rives P. Jordan. 03 Ga.
323. 20 S. E. 318 (where evidence of general
agency in another person was held inadmis
sible to disprove that plaintiff was at the
[IV, E, l,:b,(ll), (B)]
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(b) Testimony of Agent1* — (1) As to Fact of Agency. The testimony of the
agent is competent to establish the fact of his agency,86 at least where the authority
was verbally conferred ; 97 and to refuse to allow him to testify and be cross-exam
ined is reversible error.88 It is held likewise that the testimony of the alleged
agent is competent to negative the existence of the agency.08
same time a special agent of the same prin
cipal since there is no inconsistency in the
coexistence of the two agencies) ; Huzzard
v. Trego, 35 Pa. St. 9.
95. Competency of agent as witness to
prove agency see Witnesses.
96. Alabama.— Western Union Tel. Co. v.
Heathcoat, 149 Ala. 623, 43 So. 117; Parker
C. Bond, 121 Ala. 529, 25 So. 898.
Arkansas.— Beekman Lumber Co. P. Kit-
trell, 80 Ark. 228, 96 S. W. 988.
California. — JlcRae v. Argonaut Land, etc.,
Co., (1898) 54 Pac. 743.
Georgia. — See Abel P. Jarratt, 100 Ga.
732, 28 S. E. 453.
Illinois — Thayer p. Meeker, 80 111. 470;
Phillips v. Poul'ter, 111 111. App. 330; St.
Louis Southwestern R. Co. r. Elgin Con
densed Milk Co., 74 111. App. 619.
Iowa.— Fritz v. Chicago Grain, etc., Co.,
136 Iowa 699, 114 N. W. 193: O'Xeill r.
Wilcox. 115 Iowa 15, 87 X. W. 742; Van
Sickle P. Keith, 88 Iowa 9. 55 X. W. 42.
Kansas.— Jahren P. Palmer, 71 Kan. 841,
79 Pac. 1081 ; Aultman Thrashing, etc., Co.
p. Knoll, 71 Kan. 109. 79 Pac. 1074; French
V. Wade. 35 Kan. 391. 11 Pac. 138.
Massachusetts.— Gould r. Xorfolk Lead
Co.. 9 Cush. 338. 57 Am. Dec. 50; Rice v.
Gove, 22 Pick. 158, 33 Am. Dec. 724.
Michigan.— See Cleveland Co-operative
Stove Co. v. Mallerv, 111 Mich. 43, 69 X. W.
75.
Minnesota.— Barnesville First Xat. Bank
r. St. Anthonv. etc.. Elevator Co., 103 Minn.
82, 114 X. W'. 265.
Missouri. — State P. Henderson, 80 Mo.
App. 482 ; Christian v. Smith. 85 Mo. App.
117; Cape Girardeau v. Fisher, 61 Mo. App.
509.
Montana.—Xvhart v. Pennington, 20 Mont.
158, 50 Pac. 413.
Nebraska. — Xostrum P. Halliday, 39 Xebr.
828. 58 X. W. 429.
New Hampshire.— I'nion Hosierv Co. v.
Hodgson, 72 X. H. 427. 57 Atl. 384.
Nete jersey.— Colloty p. Schuman, ( Sup.
1907) 60 Atl. 933.
New York.— Steuerwald v. Jackson, 123
X. V. App. Div. 569. 108 X. Y. Suppl. 41;
Xorden p. Duke, 106 N. Y. App. Div. 514,
94 X. Y. Suppl. 87S : Brown r. Cone, 80 X. Y.
App. Div. 413. 81 X. Y. Suppl. 89. See
Rider-Ericsson Engine Co. p. Fowler, 37 Misc.
810. 76 X. Y. Suppl. 903.
North Carolina.—Xew Home Sewing Mach.
Co. P. Seago. 128 X. C. 158, 38 S. E. 805.
Ohio.— Cox P. Hill, 3 Ohio 411.
Pennsylvania. — Law all r. Groman, 180 Pa.
St. 532,' 37 Atl. 98, 57 Am. St. Rep. 602.
South Carolina. — Chiles v. Southern R.
Co., 69 S. C. 327, 48 S. E. 252; Covington
r. Bussey, 4 McCord 412 ; Black v. Goodman,
1 Bailey 201.
Texas. —Pittsburg Plate Glass Co. v. Roque-
more, (Civ. App. 1905) 88 S. W. 449; Ameri
can Tel., etc., Co. p. Kersh, 27 Tex. Civ. App.
127, 00 S. W. 74; Jones v. Hess, (Civ. App.
1898) 48 S. W. 46.
Virginia. — See Toore v. Magruder, 24
Gratt. 197.
United States.— .Etna Indemnity Co. V.
Ladd, 135 Fed. 636, 68 C. C. A. 274.
England.— Snee v. Prescott, 1 Atk. 245,
26 Eng. Reprint 157; llderton p. Atkinson,
7 T. R. 480.
See 40 Cent. Dig. tit. " Principal and
Agent," § 39.
By the rules of the common law the testi
mony of an assumed agent is competent to
prove the fact of his being such agent. St.
John r. McConnell, 19 Mo. 38.
97. Geori/ia. — Armour v. Ross, 110 Ga. 403,
35 S. E. 787.
Ioica.— O'Learv V. German American Ins.
Co., 100 Iowa 390, 69 X. W. 686; Moffitt V.
Cressler, 8 Iowa 122.
Kansas.— Ream p. McElhone, 50 Kan. 409,
31 Pac. 1075; Howe Mach. Co. v. Clark, 15
Kan. 492.
Massachusetts.— Gould p. Xorfolk Lead
Co., 9 Cush. 338, 57 Am. Dec. 50.
New York.— Joseph r. Struller, 25 Misc.
173, 54 X. Y. Suppl. 162.
Pennsylvania. — Miles r. Cook, 1 Grant 58;
McGunnngle r. Thornton, 10 Serg. & R.
251.
South Carolina. — Kran P. Landrum, 72
S. C. 556, 52 S. E. 421; Connor V. Johnson,
59 S. C. 115, 37 S. E. 240.
Utah.— McCornick v. Queen of Sheba
Gold Min., etc., Co., 23 Utah 71, 63 Pac. 820.
West VifgtnUt.— Piercv P. Hedriek, 2
W. Ya. 458, 98 Am. Dec. 774.
United States.— Livingston p. Swanwick,
15 Fed. Cas. Xo. 8,419, 2 Dall. (Pa.) 300, 1
L. cd. 389.
See 40 Cent. Dig. tit.
" Principal and
Agent," § 39.
Every person who makes a contract for an
other is an agent within the meaning of the
rule. McGunnagle v. Thornton, 10 Serg.
& R. (Pa.) 251.
98. Stone v. Cronin, 72 X. Y. App. Div.
505, 70 X. Y. Suppl. 605.
99. MeFarland p. Lowrv, 40 Iowa 407 ; St.
John r. McConnell, 19 Mo. 38; Rope p. lies-.
118 X. Y. 668, 23 X. E. 128; Cox P. Hill,
3 Ohio 411.
To prove for whom the assumed agent
acted. — Where it is sought to hind the prin
cipal by the acts of a person alleged to be his
agent, the principal has the right to prove
by the alleged agent for whom he acted, as
tending to show that the principal was not
responsible for his acts. Dowell p. Williams,
33 Kan. 310, 6 Pac. 600.
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(2) As to Extent of Authority. Where the powers and duties of the agent
are not reduced to writing, his testimony is competent to prove the extent of his
authority,1 and also the fact that he had no authority to do the act in question,-'
except where the evidence shows that the agent had been held out as possessing
such authority.' . , • , . :
(3) Testimony Must Be as to Facts and Not Conclusions. In receiving
the testimony of the alleged agent to prove or disprove the fact of agency, the
general rule that a witness must testify to facts and not to conclusions, is appli
cable, and hence it is not competent for the agent to give his opinion or state his
conclusion as to the fact of agency;4 but he may state the facts and circumstances
concerning the various transactions between him and the alleged principal/' leaving
the court and the j ury to determine, under the facts disclosed, whether or not he
was such agent.6
(c) Declarations of Agent — (1) As Against Principal — (a) General Rcle.
The declarations of an al egctl agent are not admissible against the alleged prin
cipal to prove the fact of his agency.7 Neither are the declarations of an agent
1. Liddell v. Sahline, 55 Ark. 027, 17 S. W.
705 j O'Leary v. German American Ins. Co.,
100 Iowa 390, 69 N. W. G86; Cowles v.
Burns, 28 Kan. 32; Flomerfelt V. Dillon, 88
N. Y. Suppl. 132; Reeves v. Bruening, 13
K. D. 157, 100 N. W. 241.
2. Gilliland v. Dunn, 136 Ala. 327, 34 So.
25; Robinson p. ^Etna' F, Ins. Co., 135 Ala.
050, 34 So. 18.
In an action on the case against a principal
for the deceit of an agent, the question of in
tent being material, the agent may testify
that in making the alleged false statement
he disobeyed instructions. Wachsmuth r.
Martini, 45 111.App. 244 [affirmed in 154 111.
515. 39 N. E. 129].
3. Knap v. Sacket, 1 Root ( Conn. ) 501 ;
Owings p. Nicholson, 4 Harr. & J. (Md.) 66.
4. See Evidence, 17 Cvc. 219 note 90, 220
note 96.
5. McCornick p. Queen of Sheba Gold Min.,
etc.. Co., 23 Utah 71, 63 Pac. 820.
6. McCornick v. Queen of Sheba Gold Min.,
etc., Co., 23 Utah 71, 63 Pac. 820.
7. Alabama.— Gambill p. Fuqua, 148 Ala.
448, 42 So. 735; Smilev V. Hooper, 147 Ala.
646, 41 So. 660; Gould v. Gates Chair Co,
147 Ala. 629, 41 So. 675; Eagle Iron Co. v.
Baugh, 147 Ala. 613. 41 So. 663; Foxworth
p. Brown, 120 Ala. 59, 24 So. 1 ; Learned-
Letcher Lumber Co. p. Ohatchie Lumber Co.,Ill Ala. 453, 17 So. 934; Williamson V.
Tyson, 105 Ala. 644. 17 So. 330; Gibson v.
Snow Hardware Co.. 94 Ala. 346, 10 So. 304;
Tanner, etc., Engine Co. v. Hall, 86 Ala. 305,
5 So. 384; Wailes v. Neal, 65 Ala. 59; Gal-
breath P. Cole. 61 Ala. 139; Holman r. Nor
folk Bank, 12 Ala. 369; Strawbridge p. Spann,
8 Ala. 820.
Arkansas.— Turner r. Huff, 46 Ark. 222,
55 Am. Rep. 580; Howcott v. Kilbourn. 44
Ark. 213; Holland p. Rogers, 33 Ark. 251.
California. — Petterson P. Stockton, etc., R.
Co., 134 Cal. 244. 06 Pac. 304; Ferris p.
Baker, 127 Cal. 520, 59 Pac. 937; Smith p.
540; Liverpool, etc., Ins. Co., 107 Cal. 432,
40 Pac. 540; Pease v. Fink, 3 Cal. App. 371,
85 Pac. 657.
Colorado.—Fisher p. Denver Nat. Bank, 22
Colo. 373, 45 Pac. 440; Union Coal Co. r.
Edman, 16 Colo. 438, 27 Pac. 1060; Omaha,
etc., Smelting, etc., Co. v. Tabor, 13 Colo. 41,
21 Pac. 925, 16 Am. St. Rep. 185, 5 L. R. A.
236; Burson v. Bogart, 18 Colo. App. 449,
72 Pac. 005; Murphy v. Garnan, 12 Colo.
App. 472, 55 Pac. 951.
Connecticut.—Builders' Supply Co. r. Coi,
68 Conn. 380, 36 Atl. 797; Fitch v. Chapman,
10 Conn. 8; Plant r. McEwan, 4 Conn. 544.
Florida. — Martin v. Johnson, 54 Fla.
487, 44 So. 949; Griffin t\ Societe Anonyme
la Floridienne, 53 Fla. 801, 44 So. 342;
Orange Belt R. Co. v. Cox, 44 Fla. 645, 33 So.
403.
Gcorqia.— Indiana Fruit Co. v. Sandlin,
125 Ga. 222, 54 S. E. 05; Hood p. Hendrick-
son, 122 Ga. 795, 50 S. E. 994; Almand r.
Equitable Mortg. Co.. 113 Ga. 983, 39 S. E.
421 ; Amicalola Marble, etc., Co. v. Coker,
111 Ga. 872, 36 S. E. 950; Massillon En
gine, etc., Co. r. Akerman, 110 Ga. 570, 35
S. E. 635; Jones P. Harrell, 110 Ga. 373, 35
S. E. 690; Grand Rapids School-Furniture
Co. v. Morel, 110 Ga. 321, 35 S. E. 312;
Harris Loan Co. t>. Elliott, etc., Book-Type
writer Co., 110 Ga. 302, 34 S. E. 1003;
Alger r. Turner, 105 Ga. 178, 31 S. E. 423;
Abel v. Jarratt, 100 Ga. 732, 28 S. E. 453;
Bernstein v. Koken Barber's Supply Co., 1
Ga. App. 445, 57 S. E. 1017.
Illinois. — Mallanphv Bank v. Schott, 135
111. 655, 20 N. E. 640* 25 Am. St. Rep. 401 ;
Proctor r. Tows, 115 111. 138, 3 N. E. 569;
Whiteside r. Margarel, 51 111. 507; Maxey r.
Heckertow, 44 Iff. 437; Ranson r. Curtiss,
19 111. 456; Currie r. Syndicate des Culti
vators des Oignons a'Fleur, 104 111. App.
165; Marsh v. French, 82 111. App. 76;
Cleveland, etc., R. Co. v. Jenkins, 75 111. App.
17; Mann v. Sodakat. 66 111. App. 393;
Schoenhofen Brewing Co. r. Wengler, 57 111.
App. 184; Miller r. Carithers, 52 III. 88;
Bovd P. Jennings, 46 111. App. 290; Osgood
V. Pacey. 23 111. App. 116.
Indiana. — Johnston Harvester Co. r. Bart-
ley, 81 Ind. 406; Broadstreet r. Hall, 32 Ind.
App, 122, 69 N. E. 415.
loica.— Grant r. Humerick, 123 Iowa 571,
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admissible against the principal to show the extent of his authority as such
94 N. W. 510; Kelley v. Andrews, 102 Iowa
119, 71 N. W. 251; Whitan r. Dubuque, etc.,
R. Co., 96 Iowa 737, 65 N. W. 403; Butler
r: Chicago, etc., R. Co., 87 Iowa 206, 54
N. W. 208; Sax v. Davis, 71 Iowa 406, 32
N. W. 403; Wood Mowing Mach. Co. v. Crow,
70 Iowa 340, 30 N. W. 609; Bigler r. Fay,
68 Iowa 687, 28 N. W. 17; Clanton v. Des.
Moines, etc., R. Co., 67 Iowa 350, 25 N. W.
277; Philip r. Covenant Mut. Ben. Assoc., 62
Iowa 633, 17 N. W. 903; Renwick v. Ban
croft, 56 Iowa 527, 9 N. W. 367; Graul v.
Stuetzel, 53 Iowa 7 12, 6 N. W. 119, 36 Am.
Rep. 250; Moſlitt v. Cressler, 8 Iowa 122.
Kansas.-Goodyear v. Williams, 73 Kan. 192,
85 Pac. 300; Hutchinson Wholesale Grocery
Co. v. McDonald, 71 Kan. 861, 80 Pac. 950;
Wichita Fourth Nat. Bank v. Frost, 70 Kan.
480, 78 Pac. 825; Richards r. Newstifter, 70
Kan. 350, 78 Pac. 824; Missouri Pac. R. Co.
v. Johnson, 55 Kan. 344, 40 Pac. 641; Leu
v. Mayer 52 Kan. 419, 34 Pac. 969; Donald
son r. Everhardt, 50 Kan. 718, 32 Pac. 405;
Ream v. McElhone, 50 Kan. 409, 31 Pac.
1075; St. Louis, etc., R. Co. v. Kinnan, 49 Kan.
627, 31 Pac. 126; French v. Wade, 35 Kan.
391, 11 Pac. 138; Missouri Pac. R. Co. v.
Stults, 31 Kan. 752, 3 Pac. 522; Howe Mach.
Co. v. Clark, 15 Kan. 492; Streeter v. Poor,
4 Kan. 412; Swofford Bros. Dry Goods Co.
v. Berkowitz, 7 Kan. App. 24, 51 Pac. 796;
St. Louis, etc., R. Co. v. Brown, 3 Kan. App.
260, 45 Pac. 118.
Kentucky.— Gragg v. Home Ins. Co., 107
S. W. 321, 32 Ky. L. Rep. 988; Edmiston v.
Hurley, 99 S.W. 259, 30 Ky. L. Rep. 557;
Payton r. Old Woolen Mills Co., 91 S. W.
719, 28 Ky. L. Rep. 1303; Dieckman v.
Weirich, 73 S. W. 1119, 24 Ky. L. Rep.
2340. º -
Louisiana.- Lafourche Transp. Co. v.
Pugh, 52 La. Ann. 1517, 27 So. 958; State
v. Harris, 51 La. Ann. 1105, 26 So. 64.
Maine,—Eaton v. Granite State Provident
Assoc., 89 Me. 58, 35 Atl. 1015.
Michigan.— Superior Drill Co. v. Car.
penter, 150 Mich. 262, 114 N. W. 67; Mc
Pherson r. Pinch, 119 Mich. 36, 77 N. W.
321 ; ,Fontaine Crossing, etc., Co. v. Rauch,
117 Mich. 401, 75 S. W. 1063; Ironwood
Store Co. v. Harrison, 75 Mich. 197, 42
N. W. 808; Bacon v. Johnson, 56 Mich. 182,
22 N. W. 276.
Minnesota.-Halverson v. Chicago, etc., R.
Co., 57 Minn. 142, 58 N. W. 871; Larson v.
Lombard Inv. Co., 51 Minn. 141, 53 N. W.
179.
Mississippi.-Memphis, etc., R. Co. v.
Cocke, 64 Miss. 713, 2 So. 495; Kinnare v.
Gregory, 55 Miss. 612. * ,
Missouri.-Salmon Falls Bank v. Leyser,
116 Mo. 51, 22 S. W. 504; Peck p. Ritchey,
66 Mo. 114; Craighead v. Wells, 21 Mo. 404;
Hackett r. Van Frank, 105 Mo. App. 384,
79 S. W. 1013; Waters-Pierce Oil Co. v.
Jackson Junior Zinc Co., 98 Mo. App. 324,
73 S. W. 272; Murphy v. Mechanics', etc.,
Co., 83 Mo. App. 481 ; Lowry v. Farmington
º
Prospecting, etc., Co., G5 Mo. App. 266;
Lindsay v. Singer Mfg. Co., 4 Mo. App. 57 l.
Nebraska.- Fitzgerald v. Kimball Bros.
Co., 76 Nebr. 230, 107 N. W. 227; Spies v.
Stein, 70 Nebr. 641, 97 N. W., 752; C. F.
Blanke Tea, etc., Co. v. Rees Printing Co.,
70 Nebr. 510, 97 N. W. 627; Norberg v.
Plummer, 58 Nebr. 410, 78 N. W. 708; An
heuser-Busch Brewing Assoc. v. Murray, 47
Nebr. 627, 66 N. W. 635; Richardson, r.
Nuckolls County School Dist. No. 11, 45
Nebr. 777, G4 N. W. 218; Burke v. Frye, 44
Nebr. 223, 62 N. W. 476; Nostrum r, Halli
day, 39 Nebr. 828, 58 N. W. 429; Stoll v.
Sheldon, 13 Nebr. 207, 13 N. W. 201.
New Jersey.— Ryle v. Manchester Bldg.,
etc., Assoc., (1907) 67 Atl. 87; Standard Oil
Co. v. Linol Co., (Sup, 1907) 68 Atl. 174;
Brounfield r. Denton, 72 N. J. L. 235, 61
Atl. 378; Pederson v. Kiensel, 71 N. J. L.
525, 58 Atl. 2088; Smith v. Delaware, etc.,
Tel. etc., Co., 63 N. J. Eq. 93, 51 Atl. 464
[affirmed in 64 N. J. º 770, 53 Atl. 818];Gifford v. Landrine, 37 N. J. Eq. 127.
New York.- Snook v. Lord, 56 N. Y. 605;
Marvin r. Wilber, 52 N. Y. 270; Weltman v.
Kotlar, 124 N. Y. App. Div. 494, 108 N. Y.
Suppl. 952; Shesler v. Patton, 114 N. Y.
App. Div. 846, 100 N. Y. Suppl. 286; Leary
t. Albany Brewing Co., 77 N. Y. App. Div.
6, 79 N. Y. Suppl. 130; Le Valley v. Over
acker, 64 N. Y. App. Div. 612, 72 N. Y.
Suppl. 12; Booth r. Newton, 46 N. Y. App.
Div. 175, 61 N. Y. Suppl. 727; Patten r.
Climax Quick Tanning Co., 40 N. Y. App.
Div. 607, 57 N. Y. Suppl. 758; Lyon v. Brown,
31 N. Y. App. Div. 67, 52 N. Y. Suppl. 531;
Bowen v. Powell, 1 Lans. 1; Howard r. Nor
ton, 65 Barb. 161; Sanford v. Fountain, 49
Misc. 301, 99 N. Y. Suppl. 234; American
Box Mach. Co. v. Bolnick, 36 Misc. 765, 74
N. Y. Suppl. 846; Moore v. Rankin, 33 Misc.
749, 67 N. Y. Suppl. 179; Reid v. Horn, 25
Misc. 523, 54 N. Y. Suppl. 1042; Roberg r.
Monheimer, 21 Misc. 491, 47 N. Y. Suppl.
655; Buskirk v. Talcott, 96 N. Y. Suppl.
714; , Excelsior Consumers', Cigar Co. v.
Stracherjan, 87 N. Y. Suppl. 489; Ellis r.
Messervie, 11 Paige 467 [affirmed in 5 Den.
640].
North Carolina.-Daniel r. Atlantic Coast
Line R. Co., 136 N. C. 517, 48 S. E. 816, 67
L. R. A. 455; Brittain v. Westhall, 135 N. C.
492, 47 S. E. 616; Smith v. Browne, 132 N. C.
365, 43 S. E. 915; Parker v. Brown, 131
N. C. 264, 42 S. E. 605; Summerrow r.
Baruch, 128 N. C. 202, 38 S. E. 861; Gates
v. Max, 125 N. C. 139, 34 S. E. 266; Taylor
v. Hunt, 118 N. C. 168, 24 S. E. 359.
North Dakota.- Loverin-Browne Co. ".
Buffalo Bank, 7 N. D. 569, 75 N. W. 923;
Gordon v. Vermont L. & T. Co., 6 N. D. 454,
71 N. W. 556; Plano Mfg. Co. v. Root, 3
N. D. 165, 54 N. W. 924.
Ohio.— Day r. Forest City R. Co., 27 Ohio
Cir. Ct. 60.
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agent.”
ments can be shown against the principal.
The rule applies equally to oral statements of the agent and to writtenhearsay."
Pennsylvania.-Central Pennsylvania Tel.,
etc., Co. r. Thompson, 112 Pa. St. 118, 3 Atl.
439; Writing v. Lake, 91 Pa. St. 349; Evans
v. Owens, 3 Pennyp. 228; Chambers v. Davis,
3 Whart. 40; Slease v. Naysmith, 14 Pa.
Super. Ct. 134; Creighton v. Keith, 16 Phila.
130.
South Carolina.- Ehrhardt r. Breeland, 57
S. C. 142, 35 S. E. 537; New England Mortg.
Security Co. v. Baxley, 44 S. C. 81, 21 S. E.
444, 885; Martin v. Suber, 39 S. C. 525, 18
S. E. 125; Renneker v. Warren, 17 S. C. 139;
Smith v. Asbell, 2 Strobh. 141.
Teras.- Noel v. Denman, 76 Tex. 306, 13
S. W. 318; Coleman v. Colgate, 69 Tex. 88,
6 S. W. 553; Latham ". Pledger, 11 Tex. 439;
Higley v. Dennis, 40 Tex. Civ. App. 133, 88
S. W. 400; Aultman, etc., Mach. Co. v. Cap
leman, 36 Tex. Civ. App. 523, 81 S. W. 1243;
astland p. Maney, 36 Tex. Civ. App. 147, 81
S. W. 574; Dyer v. Winston, 33 Tex. Civ.
App. 412, 77 S. W. 227; Ft. Worth Live
Stock Commission Co. r. Hitson, (Civ. App.
1898) 46 S. W. 915; Owen v. New York,
etc., Land Co., 11 Tex. Civ. App. 284, 32
S. W. 189; Page v. Cortez, (Civ. App. 1895)
31 S. W. 1071; Western Industrial Co. v.
Chandler, (Civ. App. 1895) 31 S. W. 314;
Brady v. Nagle, (Civ. App. 1895) 29 S. W.
943; Mills r. Berla, (Civ. App. 1893) 23
S. W. 910; Ft. Worth, etc., R. Co. v. John
son, 2 Tex. App. Civ. Cas. § 232; Conrad v.
Walsh, 1 Tex. App. Civ. Cas. § 229.
Vermont.—Diº v. Quincy Mut. F.
Ins. Co., 67 Vt. 609, 32 Atl. 489.
Virginia.- Fisher r. White, 94 Va. 236,
26 S. E. 573; Poore v. Magruder, 24 Gratt.
197.
Washington.— Gregory r. Loose, 19 Wash.
599, 54 Pac. 33; Comegys r. American Lum
ber Co., 8 Wash. 661, 36 Pac. 1087.
West Virginia.-Thompson r. Laboring
man's Mercantile, etc., Co., 60 W. Va. 42, 53
S. E. 908; Williamson r. Cline, 40 W. Va.
194, 20 S. E. 917.
Wisconsin.— McCune r. Badger, 126 Wis.
186, 105 N. W. 667; Davis r. Henderson, 20
Wis. 520; McDonell r. Dodge, 10 Wis. 106.
United States.— W. K. Niver Coal Co. v.
Piedmont, etc., Coal Co., 136 Fed. 179, 69
C. C. A. 195; Union Guaranty, etc., Co. v.
Robinson, 79 Fed. 420, 24 C. C. A. 650; Em
pire State Nail Co. r. Faulkner, 55 Fed.
819.
England.— Fairlie r. Hastings, 10 Ves. Jr.
123, 32 Eng. Reprint 791, holding that as a
general rule what one man has said, not upon
oath, cannot be evidence against another man.
See 40 Cent. Dig. tit. “Principal and
Agent,” $ 40.
-
Rule extends to subagents.-One assuming
to act as a subagent cannot establish his
right to represent the principal by his own
testimony. Lucas r. Rader, 29 Ind. App.
287, 64 N. E. 488.
8. California.-- Pease r. Fink, 3 Cal. App.
371, 85 Pac. 657.
The agency must be proved by other evidence before his acts and state
At best such declarations are mere
Colorado.— Burson v. Bogart, 18 Colo. App.
449, 72 Pac. 605.
Georgia.-Mapp v. Phillips, 32 Ga. 72.
Illinois.-- Rawson v. Curtiss, 19 Ill. 456;
Currie v. Syndicate des Cultivators des
Oignons a'Fleur, 104 Ill. App. 165; Chicago,
etc., R. Co. r. Willard, 68 Ill. App. 315.
Indiana.- Blair-Baker Horse Co. v. Colum
bus First Nat. Bank, 164 Ind. 77, 72 N. E.
1027.
Iowa.- Fritz v. Chic Grain, etc., Co.,
136 Iowa 699, 114 N. W. 193; Philip r. Cove
nant Mut. Ben. Assoc., 62 Iowa 633, 17 N. W.
903; Graul r. Strutzel, 53 Iowa 712, 6 N. W.
119, 36 Am. Rep. 250.
Kansas-Missouri Pac. R. Co. v. Stults,
31 Kan. 752, 3 Pac. 522.
Kentucky.— Payton v. Old Woolen Mills
Co., 122 Ky. 361, 91 S. W. 719, 28 Ky. L.
Rep. 1303.
iſassachusetts.-Westheimer v. State Loan
Co., 195 Mass. 510, 81 N. E. 289; Brigham
r. Peters, 1 Gray 139.
Michigan.— Bacon r. Johnson, 56 Mich.
182, 22 N. W. 276; McDonough v. Heyman,
38 Mich. 334.
Minnesota.-Newman r. Springfield F. &
M. Ins. Co., 17 Minn. 123.
Missouri.— Girard L. Ins., etc., Co. r. Man
gold, 94 Mo. App. 125, 67 S. W. 955; Alt
v. Grosclose, 61 Mo. App. 409.
Nebraska.- Fitzgerald r. Kimball Bros.
Co., 76 Nebr. 236, 107 N. W. 227; Wilber
First Nat. Bank r. Ridpath, 47 Nebr. 96, 66
N. W. 37.
-
Neur Hampshire.— Bohanan v. Boston, etc.,
R. Co., 70 N. H. 526, 49 Atl. 103.
New Jersey.— Dowden v. Cryder, 55 N. J.
L. 320, 26 Atl. 941.
New York.- Stringham r. St. Nicholas Ins.
Co., 4 Abb. Dec. 315, 3 Keyes 280, 5 Abb.
Pr. N. S. 80, 37 How. Pr. 365; Duffus r.
Schwinger, 79 Hun 541, 29 N.Y., Suppl. 930
frerersing 7 Misc. 499, 27 N. Y. Suppl. 349);
Fullerton F. McLaughlin, 70 Hun 568, 24
N. Y. Suppl. 280; Fleming r. Ryan, 9 Misc.
406, 30 N. Y. Suppl. 224; Sier t. Bache,
7 Misc. 165, 27 N. Y. Suppl. 255; Wolfe
p. Benedict, 20 N. Y. pr;
585; Fulton r.
Lydecker, 10 N. Y. Suppl. 374. -
North Carolina.— West r. A. F. Messick
Grocery Co., 138 N. C. 166, 50 S. E. 565.
Yorih Dakota.-- Plano Mfg. Co. r. Root,
3 N. D. 165, 54 N. W. 024.
Pennsylvania-Whiting r. Lake, 91, Pa.
St. 349 : Creighton r, Keith, 16 Phila. 130. -
Teras – Fine r. Freeman, 83 Tex. 529, 17
S. W. 783, 18 S. W. 063.
Washington.—Merrill v. O'Bryan, 48 Wash.
415, 93 Pac. 917.
Wisconsin.— Harrigan v. Gilchrist, 121
Wis. 127, 99 N. W. 909.
United States.—Walmsley v. Quigley, 129
Fed. 583, 64 C. C. A. 151. -
see 40 cent. Dig. tit. “Principal and
Agent.” $ 416.
9. See Evide NCE, 16 Cyc. 1005 note 31.
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statements, contained in letters, letter heads, receipts, or other documents,
implying, admitting, or claiming authority to act as agent in the negotiations with
the third person.10 .
(b) In Scppoht of Other Evidence. While the declarations of an alleged agent
are inadmissible to prove agency, if the agency be otherwise prima facie proved,,
they become admissible in corroboration.11
(c) To Phove Belief and Holding Out bt Agent. Although the acts and declara
tions of the agent are incompetent to establish the agency, they are admissible to
prove that the agent believed himself to be the agent of a particular principal,
and so held himself out, and that the third person dealt with him as such in good
faith."
10. California. — Pease v. Fink, 3 Cal. App.
371. 85 Pac. 657.
Georaxa. — Xational Rldg. Assoc. r. Quin,
120 Ga^ 358. 47 S. E. 902; Doonan p. Mitchell,
20 Ga. 472.
Illinois. — Gaynor p. Pease Furnace Co., 51
Til. App. 2!)2, 'in which the fact that the
heading of the paper on which a contract was
written stated that H was plaintiff's " gen
eral Western agent," the contract being
signed by H in his own name, was held not
sufficient evidence to show that H was acting
as plaintiff's agent.
Iowa.— Joseph Schlitz Brewing Co. v. Bar
low. 107 Iowa 252, 77 N. W. 1031; Sax v.
Davis, 81 Iowa 692. 47 N. W. 990.
Kansas.— Goodvear v. Williams, 73 Kan.
192. 85 Pac. 300."
Maine.— Coburn r. Paine, 36 Me. 105.
Massachusetts. — Rice r. James, 193 Mass.
458, 79 X. E. 807, ruling out statements of
the agent over the telephone.
Michigan.— Ironwooo Store Co. v. Har
rison, 75 Mich. 197, 42 X. W 808.
Missouri. — Peninsular Stove Co. V. Adams
Hardware, etc.. Co., 93 Mo. App. 237.
Sebraska.— Blanke Tea, etc., Co. t\ Rees
Printing Co., 70 Xebr. 510, 97 N. W. 627.
Nevada. — Jos. Schlitz Brewing Co. p. Grim-
mon. 28 Xev. 235, 81 Pac. 43.
A'ctr Hampshire.— Morse p. Bellows, 7
X. H. 549. 28 Am. Dec. 372, holding that
where individuals, as assignees of another,
attempt to assign a deed for him, a recital
in the deed of their authority to act is in
sufficient. Their authority as assignees must
be shown.
yew Jersey.— Saxton v. Fuller, 20 X. J.
L. 61.
New York.— Thirv r. Taylor Brewing, etc.,
Co., 37 N. Y. App. Div. 391, 50 X. Y. Suppl.
85; Howard r. Xorton, 05 Barb. 161; Bowen
»\ Powell, 1 Lans. 1 ; Klumpp V, American
Hardware Mfg. Co., 50 Misc. 662, 99 X. Y.
Suppl. 326: Heimerdinger r. Lehigh Vallev
R. Co., 26 Misc. 374. 56 X. Y. Suppl. 188
[reversing 25 Misc. 425, 54 X. Y. Suppl.
11031.
South Dakota.— Farrell r. Edwards, 8
S. D. 425, 66 X. W. 812.
Texas.— Texas Land, etc., Co. r. Watson,
3 Tex. Civ. App. 233. 22 S. W. 873.
Wisconsin.— Parr v. Xorthem Electrical
Mfg. Co., 117 Wis. 278, 93 X. W. 1099.
England. — Bauerman p. Radenius. 2 Esp.
653, 7 T. R. 663; Maesters P. Abraham, 1
Esp. 375 ; Fairlie v. Hastings, 10 Yes. Jr.
123. 32 Eng. Reprint 791.
11. Alabama.— Eagle Iron Co. v. Baugh,
147 Ala. 013, 41 So. 663; Birmingham Min
eral R. Co. V. Tennessee Coal, etc., R. Co.,
127 Ala. 137, 28 So. 079; Gibson C. Snow
Hardware Co.. 94 Ala. 340, 10 So. 304; Mc-
Clung Spotswood, 19 Ala. 165.
California. — Kelly n. Xing Yung Benev.
Assoc.. 2 Cal. App. 460, 84 Pac. 321.
Georgia.— Ham p. Brown, 2 Ga. App. 71,
58 S. E. 316.
Illinois. — Singer, etc., Stone Co. r. Hutch
inson. 184 111. 169. 56 X. E. 353 [affirming
83 111. App. 668]; Kelly r. Shumwav, 51
111. App. 634.
XV ir York. — Harrington P. Keteltas, 92
X. Y. 40; Wanamaker f. Megraw, 48 X. Y.
App. Div. 54. 62 X. Y. Suppl. 692 [reversed
on other grounds in 168 X. Y. 125, 61 X. E.
112]: Smith c. Martin Anti-Fire Car Heater
Co., 19 X. Y. Suppl. 285; Smith v. Dodge,
3 X. Y. Suppl. 866.
Oregon. — Foste r. Standard Ins. Co., 34
Oreg. 125, 54 Pac. 811.
South Carolina.— Robert Buist Co. p. Lan
caster Mercantile Co., 73 S. C. 48, 52 S. E.
789.
Texas. — Wheeler, etc., Mfg. Co. v. Cross-
land, 2 Tex. App. Civ. Cas. S 80.
Washington.— Graton, etc., Mfg. Co. v.
Redelsheimer. 28 Wash. 370, 68 Pac. 879.
12. .4laba ma .— Parker v. Bond, 121 Ala.
529. 25 So. 898.
California. —Bergtholdt v. Porter Bros. Co.,
114 Cal. 681, 46 Pac. 738.
Iowa.— White V. Elgin Creamery Co., 108
Iowa 522, 79 X. W. 2S3: Le Grand Quarry
Co. f. Reichard. 40 Iowa 161.
Louisiana. — Labat's Succession, 110 La.
986, 35 So. 257.
Massachusetts.— Xowell v. Chipman, 170
Mass. 340. 49 X. E. 631.
Michigan. — Gore v. Canada L. Assur. Co.,
119 Mich. 136, 77 X. W. 650.
New York.— Howard r. Xorton, 65 Barb.
161 : Delmage v. Crow, 23 Misc. 326, 51 X. Y.
Suppl. 240 [reversing 22 Misc. 511, 49 X. Y.
Suppl. 1004].
.S'onf7i Dakota.— Christ v. Garretson State
Bank. 13 S. D. 23. 82 X. W. 89.
England.— Fagan r. Howard. Wallis 33.
Declarations to show for what principal the
agent acted.— While the fact of agency can
not he shown by the declarations of an agent,
evidence is competent to show that, in what
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(2) As Against Agent. The rule that agency cannot be proved by the acts
or declarations of the agent does not apply to an action by the principal against
the agent, but only where it is sought to hold the principal for the acts of an
alleged agent.13
(3) As Against Principal Suing Upon Contract. Declarations of a party
assuming to act as agent for another are admissible to establish agency where
the* principal is suing on a contract made by such agent, and thereby ratifying
the same."
(d) Declarations and Admissions of Principal. Any declaration or admission
of the principal which in any way tends to establish the fact of agency, or the
extent of authority, is admissible in evidence,15 although not known to the person
dealing with the agent.16 Thus letters written by the principal expressly or
impliedly admitting that a certain person was his agent, or the extent of his author
ity, are competent evidence against the principal,17 although not written to the
adverse party.18
(e) Declarations of Other Persons — (1) In General. Declarations of stran
gers to the suit, tending to prove the alleged agency, are inadmissible, for they have
no right to speak for the principal, and facts of which they are cognizant should
be proved by their testimony on the witness stand, and not by their statements,
oral or written, made outside the court.19
(2) Other Agents. The scope of authority of an agent, as to a past trans
action at least, cannot be proved by the unsworn declarations of another agent.3*
But declarations of a general agent may be admissible for the purpose of showing
the authority of an inferior agent.21
(f) Communications Between Principal and Agent. Communications between
the agent said and did, lie purported to act
for defendant, and not for someone else.
Nowell v. Chipman, 170 Mass. 340, 49 N. E.
631.
13. California. — Montgomery v. Pacific
Coast Land Bureau, 94 Cal. 284, 29 Pac. G40,
28 Am. St. Rep. 122.
Connecticut.— Plant r. MeEwen, 4 Conn.
544.
Georgia. — Johnson v. Johnson, 80 Ga. 260,
5 S. E. 629.
Nebraska.— Columbus Co. v. Hurford, 1
Xebr. 146.
North Caiolina. —New Home Sewing Mach.
Co. v. Seago, 128 N. C. 158, 38 S. E. 805.
West Virginia. — Siers v. Wiseman, 58
W. Va. 340, 52 S. E. 460.
The fact that a person acted for himself
and not as agent for another may, as against
his claims, be established by his declarations.
Bradley v. Poole, 98 Mass. 169, 93 Am. Dec.
144.
14. Williamson v. Tyson, 105 Ala. 644, 17
So. 336.
15. Ioua. — Frank P. Levi, 110 Iowa 267,
81 N. W. 459.
Maryland. — Horner v. Bcaslev, 105 Md.
193, 65 Atl. 820.
Michigan.— Ilaughton v. Maurer, 55 Mich.
323. 21 N. W. 426.
New York.— Wallace v. Arkell, 28 Misc.
502, 59 N. Y. Suppl. 597 {affirming 27 Misc.
81!). 57 N. Y. Suppl. 655].
Washington.— McDonald v. Freed, 3 Wash.
468. 28 Pac. 915.
16. Moflet i'. Moffet, 90 Iowa 442. 57 N. W.
954 (limiting the rule to proof of the fact of
agency and holding such evidence inadmis-
sible to establish an agency by holding out) ;
McDonald V. Freed, 3 \Vasli. 468, 28 Pac.
915.
17. Illinois.— Crain r. Jacksonville First
Nat. Bank, 114 111. 516, 2 N. E. 486; Case
v. Lyman, 66 111. 229.
Iowa.— Jenkins i". Dewev, 122 Iowa 530,
98 X. W. 313; Wood V. Whitton. 66 Iowa
295, 19 N. W. 907, 23 N. W. 675.
Missouri. — Morse p. Diebold, 2 Mo. App.
163.
2Veic York.— Thiry v. Tavlor Brewing, etc.,
Co., 37 N. Y. App. Div. 39i, 56 N. Y. Snppl.
85.
Oregon. — Foste c. Standard Ins. Co., 34
Oreg. 125, 54 Pac. 811.
South Dakota.— Elfring r. New Birdsall
Co.. 16 S. D. 252, 92 N. W. 29.
Washington.— American Copper, etc.
Works r. Oalland-Burke Brewing, etc., Co.,
30 Wash. 178, 70 Pac. 236.
United States.— Bingham r. Cabbot. 3
DftlL 19. 1 L. ed. 491, admitting correspond
ence with the government to establish that
one was a public agent.
18. Morse v. Diebold, 2 Mo. App. 163.
19. Erie, etc., Despatch V. Cecil, 112 III.
180; Beattyville Coal Co. r. Hoskins. 44
S. W. 363, 19 Ky. L. Rep. 1759; Clark r.
Peabody, 22 Me. 500; Huzzard r. Trego. 35
Pa. St. 9.
20. Rumbough v. Southern Imp. Co., 112
N. C. 751, 17 S. E. 536, 34 Am. St. Rep.
528.
21. Bickford v. Menier. 36 Hun (N. Y.J
446 [reversed on other grounds in 107 N. Y.
490, 14 N. E. 438] ; Elfring V. New Birds*ll
Co., 16 S. D. 252, 92 N. W. 29.
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principal and agent in which the authority of the latter is expressly or impliedly
admitted are admissible in evidence.32 Thus a letter from the principal to the
agent, bearing upon the fact or scope of his agency, is admissible.23 So evidence
of conversations between the principal and agent is admissible to show the author
ity of the latter.24 But such conversations are not admissible to deny an authority
actually conferred upon the agent.35 Nor are they admissible when had before
the agency arose and not shown to relate thereto.28
(g) Communications Between Third Person and Agent. A conversation
between an agent and the party dealing with him, while not evidence of the agent's
authority, is admissible to show the understanding of such party on the subject,27
his good faith,38 and that he was justified in treating the agent as such.2*
(h) Instructions to Agent — (1) By Principal. Since the scope of an agent's
authority depends in whole or in part upon the instructions of the principal, such
instructions may be given in evidence,30 although they are opposed to the apparent
authority of the agent.31 Furthermore the principal should be permitted to dis
avow the giving of instructions testified to by the opposite party.32 But instruc
tions to an agent, not communicated to the third person, cannot be received, on
the principal's behalf, to substantiate the agent's story as to what a contract
entered into by him actually was.33
22. Arthur v. Gard, 3 Colo. App. 133, 32
Pac. 343.
23. California. — Bergtholdt v. Porter Bros.
Co., 114 Cal. 681, 46 Pac. 738.
Connecticut.— Rowland v. Huggins, 28
Conn. 122. . .,
Iowa.— Thurston v. Mauro, 1 Greene 231.
Kansas.— Bell v. Rankin, 1 Kan. App. 209,
40 Pac. 1094.
Kentucky.— Limestone Min., etc., Co. v.
Lehman, 76 S. W. 328, 25 Ky. L. Rep. 703.
Massachusetts. — Stackpole r. Arnold, 11
Mass. 27, 6 Am. Dec. 150.
Nebraska.— Peycke B. Shinn, 76 Xebr. 364,
107 X. W. 380; Barber i\ Martin, 67 Xebr.
445, 93 K. W. 722.
New York.— Ettlinger v. Weil, 94 N. Y.
App. Div. 291. 87 X. V. Suppl. 1049 [reversed
on other grounds in 184 K. Y. 179, 77 H. E. 31].
Pennsylvania. — Slonecker t?. Garrett, 48
Pa. St. 415.
South Dakota.— Farrcll v. Edwards, 8 S. D.
425, 66 X. W. 812.
A letter is admissible to prove agency to
sell real estate. —Whelage v. Lotz, 44 La. Ann.
000, 10 So. 933.
A letter inconsistent with an agency has
been held admissible to show that, there was
no agenev between two parties. Zoebisch c.
Rauch, 133 Pa. St. 532. 19 Atl. 415.
24. Schilling r. Rosenheim, 30 111. App.
81; Anderson V. MeAleenan, 15 Dalv (X. Y.)
444, 8 X. Y. Suppl. 483; Rverson v. Ryerson,
8 X. Y. Suppl. 738.
25. Manley v. Ackler, 70 Hun (N. Y.) 546,
28 X. Y. Suppl. 181, holding that in an ac
tion for breach of warranty of goods sold
by defendant's agent, a conversation between
defendant 'and the agent is not admissible to
show that defendant did not authorize the
agent to warrant the goods, since authority
to sell includes nn authorifv to warrant.
26. Trving c. Shethar, 71 Conn. 434, 42
Atl. 258.
27. Gore p. Canada L. Assur. Co., 119 Mich.
130, 77 X. W. 650.
28. Christ v. Garretson State Bank, 13
S. D. 23, 82 X. W. 89.
29. Curtin v. Ingle, 137 Cal. 95, 69 Pac.
836, 1013.
30. Colorado.—Thatcher v. Kaucher, 2 Colo.
698.
Minnesota.— Xininger t\ Knox, 8 Minn.
140, applying the rule to a special agent
because the extent of his authority is sup
posed to depend entirely on his instructions.
Missouri. — Gestring v. Fisher, 46 Mo. App.
603.
Neu> Hampshire.— Hall v. Brown, 58 X. H.
93.
Ohio.— Wellington First Xat. Bank v.
Mansfield Sav. Bank, 10 Ohio Cir. Ct. 233,
6 Ohio Cir. Dec. 452, in which it is said
that where an agent has had definite in
structions not to act for his principal in a
matter outside of his duties as an agent,
the principal may show stich instructions,
where he is sought to be held for the act
of his agent contrary to such instructions.
Pennsylvania. — Brown v. Kirk, 26 Pa.
Super. Ct. 157.
. South Dakota.— J. I. Case Threshing Mach.
Co. t\ Eichinger, 15 S. D. 530, 91 X. W. 82.
Virginia. — Lunsford v. Smith, 12 Gratt.
554.
See 40 Cent. Dig. tit. "Principal and
Agent," 8 411.
31. Mt. Morris Bank v. Gorham, 169 Mass.
519, 48 X. E. 341; Clark r. Dillman, 103
Mich. 625, 66 X. W. 570; Wimp r. Early,
104 Mo. App. 85, 78 S. W. 343; Gestring r.
Fisher, 46 Mo. App. 603. But see Continental
Tobacco Co. v. Campbell, 76 S. W. 125,
25 Kv. L. Rep. 569; Oderkirk r. Fargo, 61
Hun "(X. Y.) 418, 16 X. Y. Suppl. 220; Van
Dyke r. Wilder, 00 Vt. 579, 29 Atl. 1016.
32. Delmage r. Crow. 23 Misc. (X. Y.) 320,
51 X. Y. Suppl. 240 [reversing 22 Misc. 511,
49 X. Y. Suppl. 1004].
33. Meinhold r. Bradlev Salt Co., 20 Misc.
(X. Y.) 008, 40 X. Y. Suppl. 340.
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(2) By Other Persons. Evidence that a certain person gave an agent direc
tions is not admissible in favor of the principal and against a third person with
whom the agent has dealt, in the absence of evidence that the person who gave
the instructions was connected with the principal."
(1) Documentary Evidence.3* In determining the scope of an agent's authority,
contracts executed, and documents used, by the agent within his real or ostensible
authority, may be introduced to establish its limits.38
(j) Parol Evidence — (1) In General. Except in special cases,37 the fact of
agency or the extent of authority may be established by parol.38
(2) To Vary or Explain Contract Made by Agent ss— (a) Con-tracts Under
Seal. Parol evidence is inadmissible to show that the nominal party to a contract
under seal was acting as agent for another,40 either for the purpose of exonerating
him from liability 41 or for the purpose of charging his principal,42 or, as otherwise
expressed, a contract under seal may not be turned into a simp e contract of a
person not in any way appearing on its face to be a party to or interested in it
,
on proof dehors the instrument that the nominal party was acting as agent of
another,43 either for the purpose of charg'ng the principal 4* or to enable him to sue.44
(b) Simple Contracts — aa. To Charge Principal. It ie a well settled rule of
evidence that where a reading of a simple contract discloses that it is executed
for or on behalf of a principal,48 or discloses an intention to bind such principal,47
34. Merchants', etc., Nat. Bank V
.
Clifton
Mfg. Co.. 56 S. C. 320, 33 S. E. 750.
35. Letters from principal to agent sec
supra. IV, E. 2, a, (I), (F).
Letters from principal to other persons see
supra, IV, E, 2, a, (I), (d).
36. Alabama.— Herring v. Skaggs, 62 Ala.
180, 34 Am. Rep. 4. descriptive pamphlet.
lotra.— Deane v. Everett, 90 Iowa 242. 57
N. W. 874, order blank.
Montana.— Mahoney v. Butte Hardware
Co.. 19 Mont. 377, 48 Pac. 545, articles of
incorporation of company admissible for pur
pose of showing what business it was author
ized to transact, as attesting its agent's au
thority.
Xebraska.— Davis v. Benedict. 49 Xebr.
119. 68 X. W. 398, lease.
A'etc Jersey.— Scull r. Skillton, 70 N. J. L.
792, 59 Atl. 457, lease.
Pennsylvania.— Bates v. Short, 3 Pennyp.
495.
South Dakota.— Quale p. Hazel. 19 S. D.
483, 104 X. W. 215, contract.
Utah.— McCornick r. Queen of Sheba Gold
Mj»„ etc., Co., 23 Utah 71, 03 Pac. 820, re
ports and statements of agent.
37. See Evidence, 17 Cyc. 489, '90. See
also supra, T. D, 1
,
e.
38. California. — Bergtholdt r. Porter Bros.
Co., 114 Cal. 681, 46 Pac. 738.
Indiana.— Richardson p. St. Joseph Iron
Co., 5 Blackf. 146, 33 Am. Dec. 460.
Joira.— Lyons p, Thompson, 16 Iowa 62;
Powesheik County r. Stanley, 9 Iowa 511.
Kansas.— Kansas L. & T. Co. t>.Love, 45
Kan. 127, 25 Pac. 191.
Maine.— Bryer p. Weston, 16 Me. 261.
Xew York:— Bank of North America v.
Emburv, 33 Barb. 323; Tebbctts v. Lew, 11
X. Y. Suppl. 684.
Texas.— Hamm p. Drew, 83 Tex. 77, 18
S. W. 434.
Virginia. — Lunsford v. Smith, 12 Gratt.
554.
39. Evidence of customs and usages tc ex
plain written contract made by agent see
Customs and Usages, 12 Cyc. 1087.
Parol evidence to establish resulting trust
where agent has taken deed in his own nam."
see Trt'STS. ■
40. Stierle r. Kaiser, 45 La. Ann. 580, 12
So. 839; Borecherling p. Katz, 37 X. J. Eq.
150; Tuthill ,.. Wilson, 90 X. Y. 423; Lin
coln v. Crandell, 21 Wend. (X. Y.) 101;
Providence v. Miller, 11 R. I. 272. 23* Am.
Ren. 453.
41. Stierle p. Kaiser, 45 La. Ann. 580. 12
So. 839; Lincoln v. Crandell, 21 Wend. (X. Y.>
101.
In the absence of fraud, parol evidence is
inadmissible to exonerate from liability, on
the ground of agency, one signing an instru
ment under seal and using therein apt words
to bind himself. Wallace v. Langston. 52
S. C. 133, 29 S. E. 552.
42. Borecherling V. Katz. 37 X. J. Eq. 150:
Tuthill B. Wilson, 90 X. Y. 423; Providence
r. Miller, 11 R. I. 272, 23 Am. Rep. 453.
43. Schaefer r. Henkcl, 75 X. Y. 378. 7
Abb. X. Cas. 1 ; Briggs v. Partridge, 64 X. Y.
357. 21 Am. Rep. 617; Anderson r. Connor.
43 Misc. (X. Y.) 384, 87 X. Y. Suppl. 44D.
Instrument not required to be under seal.—
The rule is none the less applicable because
it may appear that the instrument was one
not requiring a seal In order to be valid.
Anderson v. Connor, 43 Misc. (X. Y.) 384.
87 X. Y. Suppl. 449.
44. Briggs v. Partridge, 64 X. Y. 357. 21
Am. Rep. 617; Whitehouse r. Drisler. 37
X. Y. App. Div. 525, 56 X. Y. Suppl. 95.
45. Schaefer v. Henkel, 75 X. Y. 378, 7
Abb. X. Cas. 1.
46. Southern Pac. Co. t>. Von Schmidt
Dredge Co., 118 Cal. 368, 50 Pac. 650.
47. Southern Pac. Co. r. Von Schmidt
Dredge Co., 118 Cal. 368, 50 Pac. 650: Bur
gess r. Fairbanks, 83 Cal. 215, 23 Pac. 2»-»,
17 Am. St. Rep. 230; Bean p. Pioneer Mm.
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or is so uncertain in its terms as to leave the whole matter in doubt whether the
principal or the agent is to be held bound,'8 parol evidence is admissible to show
that the principal is the real party in interest and is therefore liable on the
contract. Indeed the courts in a great majority of the jurisdictions go to the
further extent of holding that parol evidence is admissible to charge the principal on
a simple contract wherein the agent appears as principal,49 at least an unknown
Co., G6 Cal. 451, 6 Pac. 86, 68 Am. Dec:' 106;
Gilbert v. Nottingham First Presby. Churca,
4 Ohio Dec. (Reprint) 312, 1 Clev. L. Rep.
275.
If a written contract executed by a third
person contains allusions to defendant tend
ing to show liis interest in the contract, parol
evidence may be given to charge him thereon
as principal. Somers v. Tayloe, 22 Fed. Cas.
No. 13,170, 2 Cranch C. C. 138.
48. Southern Pac. Co. v. Von Schmidt
Dredge Co., 118 Cal. 368, 50 Pac. 650; Keeley
Brewing Co. v. Neubauer Decorating Co., 194
111. 580, 62 N. E. 923; Ohio, etc., R. Co. v.
Middleton, 20 111. 629; Hartzell v. Crumb, 90
Mo. 629, 3 S. W. 59 ; Klostermann v. Loos,
58 Mo. 290. See also Vail v. Northwestern
Mut. L. Ins. Co., 192 111. 567, 61 N. E. 651 ;
Kelly v. Thuey, 102 Mo. 522, 15 S. W. 62;
Smith v. Alexander, 31 Mo. 193; Richmond,
etc., R. Co. v. Snead, 19 Gratt. (Va.) 354,
100 Am. Dec. 670.
The rule as to varying or contradicting a
written contract is in no wise contravened by
the admission of such evidence explaining a
patent ambiguity. Klostermann v. Loos, 58
Mo. 290.
48. Georgia.— Harriman v. First Bryan
Baptist Church, 63 Ga. 186, 36 Am. Rep.
117.
Illinois.— Barker B. Garvey, 83 111. 184;
Hcywood Bros., etc., Co. v. Andrews, 89 111.
App. 195.
Kansas.—Edwards v. Gildemeister, 61 Kan.
141, 39 Pac. 259; Nutt v. Humphrey, 32
Kan. 100, 3 Pac. 787; Wolfley r. Rising, 12
Kan. 535; Butler r. Kaulback, 8 Kan. 668.
Maryland. — Oelrichs r. Ford, 21 Md. 489.
Massachusetts.— Crawford v. Moran, 168
Mass. 446, 47 N. E. 132; Byington v. Simp
son, 134 Mass. 169, 45 Am. Rep. 314, hold
ing that whatever the original merits of the
rule it cannot be reopened " for it is as well
settled as any part of the law of agency
"
) ;
Lerned v. Johns, 9 Allen 419; Huntington I).
Knox, 7 Cush. 371. •
Missouri. — Weber v. Collins, 139 Mo. 501,
41 S. W. 249; Higgins r. Dellinger, 22 Mo.
397.
Xew Hampshire.— Chandler v. Coe, 54
N. H, 561.
A'eic Jersey.— Kean v. Davis, 20 N. J. L.
425; Boreherling i: Katz, 37 N. J. Eq. 150.
Compare Sclienck r. Spring Lake Beach Imo.
Co., 47 N. J. Eq. 44, 19 Atl. 881, holding
that in a suit for specific performance of a
contract to sell land, made by L, president
of defendant company, parol evidence is in
admissible to show that the land company
was the real vendor, and hence liable on the
contract, no fraud or mistake being alleged.
New York.— Brady v. Nally, 151 N. Y.
258, 45 N. E. 547 [reversing 8 Misc. 9, 28
N. Y. Suppl. 64] ; Pierson v. Atlantic Nat.
Bank, 77 N. Y. 304; Coleman v. Elmira First
Nat. Bank, 53 N. Y. 388 ; Masterson v. Boyce,
29 Hun 456; Stewart v. Fenly, 10 N. Y. Leg.
Obs. 40. See also Meeker v. Claghorn, 44
N. Y. 349. Contra, Williams v. Christie, 4
Duer 29; Fendy v. Stewart, 5 Sandf. 101.
Oregon. —Anderson v. Portland Flouring
Mills Co., 37 Oreg. 483, 60 Pac 839, 82 Am.
St. Rep. 771, 50 L. R. A. 235.
Vermont.— U. S. Bank p, Lyman, 2 Fed.
Cas. No. 924, 1 Blatehf. 297, 20 Vt. 666.
Virginia. — Waddill v. Sebree, 88 Va. 1012,
14 S. E. 849, 29 Am. St. Rep. 766.
Washington.— Belt v. Washington Water
Power Co., 24 Wash. 387, 64 Pac. 525. See
also Shuev v. Adair, 18 Wash. 188, 51 Pac.
388, 63 Am. St. Rep. 879, 39 L. R. A. 473.
Wisconsin.— Weston v. McMillan, 42 Wis.
567.
United States.— Boland t". Northwest Fuel
Co., 34 Fed. 523; New York, etc., Steam-Ship
Co. r. Harbison, 16 Fed. 688, 21 Blatehf. 332.
See also Ford v. Williams, 21 How. 287, 16
L. ed. 36; Mechanics Bank v. Columbia Bank,
5 Wheat. 326, 5 L. ed. 100 ; Prichard V. Budd,
76 Fed. 710, 22 C. C. A. 504.
England.— Higgins v. Senior, 11 L. J.
Exch. 199, 201, 8 M. & W. 834 (holding that
" this evidence in no way contradicts thtj
written agreement. It does not deny that it
is binding on those whom, on the face of it,
it purports to bind, but shews that it also
binds another, by reason that the act of the
agent, in signing the agreement in pursuance
of his authority, is in law the act of the prin
cipal " ) ; Beckman v. Drake, 9 M. & W. 78.
Such evidence is admissible on the ground
that parol evidence for the purpose of in
troducing a new party to a simple contract
in no wise contradicts it. Kean v. Davis. 20
N. J. L. 425.
Although it involves proof of the owner
ship of a vessel, parol evidence is admissible
to show for whom an agent failing to disclose
his principal acted in making a simple con
tract. Harriman c. First Brvan Baptist
Church, 63 Ga. 186, 36 Am. Rep. 117.
That the contract is required by the stat
ute of frauds to be in writing is immaterial.
Stewart t. Fenly, 10 N. Y. Leg. Obs. 40.
The rule in regard to written contracts
not negotiable is that parol evidence is ad
missible to show that they were executed in
the business of the principal, and with in
tent to bind him, although signed in the
name of the agent alone. Texas Land, etc.,
Co. l>. Carroll, 63 Tex. 48; Butler p. Mer
chant, (Tex. Civ. App. 1894) 27 S. W. 193.
In the case of negotiable paper executed by
an agent in his own name, parol evidence
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principal.50 This advanced doctrine is repudiated, however, in a few jurisdictions,
it being held that if a contract purports to be executed by one in his own behalf,51
or shows without ambiguity that the one so executing, although an agent, binds
himself as principal,52 parol evidence is inadmissible to show that the agent acted
for his principal in making the contract, and that the latter is therefore liable.
bb. To Enable Principal to Sue. Where there is nothing to define the character
of the contracting party to a simple contract, he may be shown by parol to be
agent merely, so as to cast the right of suing on the real principal ; 53such evidence
not contradicting the writing, but merely explaining the transaction.54 But when
the contracting party expressly states himself to be "owner," it is not competent
to show by parol that he acted not as owner but as agent for the real owner.*5
cc. To Charge Agent Personally. Where a contract on its face is unequivocally
that of a principal by the hand of his agent, parol evidence is inadmissible to con
tradict the plain terms of such contract by showing that it was intended to bind
the agent personally."
dd. To Exonerate Agent Prom Liability. If a simple contract, on its face, is the
undertaking of the agent only, no reference being made on its face to representa-
is not admissible to charge the principal
(Heaton v. Myers, 4 Colo. 59) ; but where
there is anything on the face of the bill or
note showing that the party signing is acting
for another and not for himself, the rule
is otherwise (Gillig v. Lake Bigler Road
Co., 2 Nev. 214).
Parol evidence is not admissible to show
that a contract which is not a negotiable
instrument, and not required to be under
seal, although so in fact, executed by and in
the name of an agent, is a contract of the
principal, although the principal is known
to the other contracting party at the time
of the execution of the contract. Barbre v.
Goodale, 28 Oreg. 465, 38 Pac. 67, 43 Pac.
378.
50 Chanler v. Coe, 54 N. H. 561, where it
is held that parol evidence is admissible for
the purpose of charging an unknown prin
cipal on a simple contract, but not for the
purpose of charging a known principal, the
court placing its ruling on the ground that
if plaintiff knew when the contract was
entered into that it was made for the benefit
of a third party, the writing shows that he
elected to look to the agent for its perform
ance and parol evidence is not admissible to
vary the writing by showing that he looked
to the principal and not the agent.
When a principal is known to the party
dealing with the agent and such party ac
cepts a written contract of the agent, which
in no way purports to bind or to be in behalf
of the principal, but on behalf of the agent
alone, snch party is bound to loo* to the
agent, and cannot maintain an action against
the principal on such contract; and parol
evidence is not admissible to change the legal
effect of such contract so as to make it a
contract of the principal. Post v. Kinnev, 7
Ohio Dec. (Reprint) 439, 2 Cine. L. Bui.
118.
51. Davison V. Davenport Gaslight, etc.,
Co., 24 Iowa 419; Harkins i\ Edwards, 1
Iowa 426; Williams !\ Journal Printing Co.,
43 Minn. 537. 45 It. W. 1133; Rowell F. Ole-
son, 32 Minn. 288, 20 N. W. 227.
52. Vail !!. Northwestern Mut. L. Ins. Co.,
192 111. 567, 61 N. E. 651.
53. Powell v. Wade, 109 Ala. 95, 19 So.
500, 55 Am. St. Rep. 913; Briggs r. Munchon,
56 Mo. 467; Smith v. Felter. 63 N. J. L.
30, 42 Atl. 1053; Weston v. McMillan. 42
Wis. 567; Ford v. Williams, 21 How. (U. S.l
287, 16 L. ed. 36; Prichard v. Budd, 76 Fed.
710, 22 C. O. A. 504; Darrow r. H. R. Horn
Produce Co., 57 Fed. 463. See also Nash r.
Towne, 5 Wall. (U. S.) 689, 18 L. ed. 527.
Compare Kelly V. Thuey. 102 Mo. 522, 15
S. W. 62, where it is said that the principle
that if the contract is so uncertain in its
terms as to leave it in doubt whether the
principal or agent is to be bound, such un
certainty may be obviated by the production
of parol evidence, cannot aid plaintiff
suing on a contract executed by another aa
principal, and bearing nothing on its face
to denote his agencv for anv person.
54. Powell v. Wade, 109 Ala. 95, 19 Sc.
500, 55 Am. St. Rep. 915; Ford r. Williams.
21 How. (U. S.) 287, 8 L. ed. 36.
Such proof does not vary or contradict the
writing, but merely establishes a separate
collateral fact, namely, the relation existing
between the party contracting and for whos;
benefit the contract is made; or, in other
words, the authority under which the agent
acts out of Which grow the rights and obliga
tions of the principal under the contract
Oelrichs v. Ford, 21 Md. 489.
One not a party to a simple contract may
show by parol evidence that he has rights
under it because it was entered into for his
benefit by an agent, and admission of such
evidence in no wise contradicts or varies
the writing. Stowell v. Eldred, 39 Wis.
614.
55. Humble t>. Hunter, 12 Q. B. 310. 12
Jur. 1021. 17 L. J. Q. B. 350, 64 E. C. L. 310;
Lucas v. De la Cour, 1 M. & S. 249, 14 Rev.
Rep. 426.
56. MoClprTian t'. Hall. 33 Md. 293 ; Key r.
Parnham. 6 Hnrr. & J. (Md.) 418; Heffron
r. Pollard, 73 Tex. 96, 11 S. W. 165. 15 Am.
St. Rep. 764.
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tive capacity, parol evidence will not be received to exonerate the agent,57 whether
the principal was known or unknown at the time the contract was executed.18
But if the paper bears on its face some reference to a principal,58 or some appella
tion indicating representative capacity,80 thereby suggesting doubt as to the
character in which defendant acted, parol evidence is admissible to show that the
contract was in fact that of defendant's principal and that it was so understood
between defendant and the other contracting party. So too the agent may show
by parol, in order to relieve himself from liability on an apparent written agree
ment which if real would bind him on its face, that it was agreed when it was
signed that it should not take effect as a contract, but that the real contract was
an unwritten one which bound only his principal."
(k) Circumstantial Evidence — (1) In General. Circumstantial evidence is
competent to establish the fact or extent of an agency.82 Where such evidence is
It seems that if the written contract is
colorable only and intended to obscure tho
real connection of defendant with it, parol
evidence is admissible to charge him thereon
as principal. Heffron r. Pollard, 73 Tex. 96,
11 S. W. 165, 15 Am. St. Rep. 764.
57. Illinois.— Hypes v. Griffin, 89 111. 134,
31 Am. Rep. 71.
Indiana. — Hiatt v. Simpson, 8 Ind. 256.
Kentucky. — Megibben v. Shawhan, 10 Ky.
L. Kep. 407.
Massachusetts. — Stackpole 0. Arnold, 11
Mass. 27, 6 Am. Dec. 150.
Missouri. — Schell r. Stephens, 50 Mo. 375.
yew Uumpshire.— Chandler v. Coe, 54
N. H. 561.
yew Jersey.— Kean f. DaVis, 21 N. J. L.
683, 47 Am. Dec. 182. See also Borcherling
r. Katz, 37 N. ,T. Eq. 150.
yew York,— Babbctt r. Young, 51 N. Y.
238; Squier r. Norris, 1 Lans. 282; Mills v.
Hunt, 20 Wend. 431. See also Coleman v.
Elmira First Nat. Bank, 53 N. Y. 388.
Ohio. — Collins v. Buekeve State Ins. Co.,
17 Ohio St. 215, 93 Am. Dec. 612.
Rhode Island.—Anthony V. Comstock, 1
R. I. 454.
Texas.— See Heffron r. Pollard, 73 Tex.
96, 11 S. W: 165, 15 Am. St. Rep. 764.
Wisconsin.— Cream Citv Glass Co. v.
Friedlander, 84 Wis. 53, 54 N. W. 28, 36
Am. St. Rep. 895, 21 L. R. A. 135; Stowell
V. Eldred, 39 Wis. 614.
United Htates. — Nash v. Towne, 5 Wall.
689, 18 L. ed. 527; Prichard v. Budd, 76
Fed. 710, 22 C. C. A. 504.
England.— Jones r. Littledale, 6 A. A E.
486, 6 L, J. K. B. 169, 1 N. & P. 677, 33
E. C. L. 265; Thomson v. Davenport, 9
B. & C. 78, 4 M. & R. 110, 17 E. C: L, 45,
3 Smith Lead. Cas. 1648; Higgins v. Senior,
11 L. J. Exch. inn, 8 M. & W. 834; Magee v.
Atkinson, 6 L. J. Exch. 115, 2 M. & W. 440.
No error or mistake in executing the con
tract, being alleged in the answer, parol evi
dence by defendant to exonerate himself from
liability on the ground of agency is inad
missible. Flunker r. Kent, 27 La. Ann. 37.
58. Illinois,— Hypes v. Griffin, S9 HI. 134,
31 Am. Rep. 71.
Veic Hampshire.— Chandler r. Coe, 54
N. H. 561.
yew Jersey — Kean v. Davis, 20 N. J. L. 425.
Wisconsin.— Cream City Glass Co. v.
Friedland, 84 Wis. 53, 54 N. W. 28, 36 Am.
Rep. 895, 21 L. R. A. 135. See also Stowell
v. Eldred, 39 Wis. 614.
United States.— Nash v. Towne, 5 Wall.
689, 18 L. ed. 527.
England.— Jones v. Littledale, 6 A. & E.
486, 6 L. J. K. B. 169, 1 N. & P. 677, 33
E. C. L. 265 ; Thomson r. Davenport, 9B.4 C.
78, 4 M. & R. 110, 3 Smith Lead. Cas. 1648,
17 E. C. L. 45; Higgins v. Senior, 11 L. J.
Exch. 199, 8 M. & W. 834.
59. Armstrong v. Andrews, 109 Mich. 537,
67 N. W. 567.
60. Deering c. Thorn, 29 Minn. 120, 12
N. W. 350; Smith v. Alexander, 31 Mo. 193:
Schaefer v. Bidwell, 9 Nev. 209; Kean r.
Davis, 21 N. J. L. 683, 47 Am. Dec. 182. See
also Traynham c. Jackson, 15 Tex. 170, 65
Am. Dee. 152.
The evidence is received to prove that in
fact the agent never incurred a personal lia
bility, not to discharge him from a personal
liability which he has assumed; to prove
who is the real party to the instrument, not
to aid in its construction. Kean v. Davis,
21 N. J. L. 683, 47 Am. Dec. 182.
In a suit by the payee against the maker
of a promissory note, who affixed the word
"agent" to his signature, defendant may
show by parol evidence that the paper is
really that of his principal, who was the real
party to the transaction, to the knowledge of
the payee. Keidan I'
. Winegar, 95 Mich. 430,
54 N. W. 901, 20 L. R. A. 705.
61. Rogers v. Hadlev, 2 H. & C. 227. 9 Jur.
N. S. 898, 32 L. J. Exch. 241, 9 L. T. Rep.
N. S. 292, 11 Wklv. Rep. 1074. See also
Heffron r. Pollard, 73 Tex. 96. 11 S. W. 165,
15 Am. St. Rep. 764.
62. California. — Bergtholdt v. Porter Bros.
Co., 114 Cal. 681, 46 Pac. 738.
Delaicare.— Hansell v. Lew, 5 Houst.
407; Geylin v. Villerol. 2 Houst. 311.
Indiana. — Indiana, etc.. R. Co. r. Adam-
son, 114 Ind. 282, 15 N. E. 5; Broadstreet F.
McKamey, (App. 1908) 83 N. E. 773;
Fruchv V
.
Eagleson, 15 Ind. App. 88, 43
N. E.'l46.
Iowa.— Fritz r. Chicago Orain, etc., Co.,
130 Iowa 699, 114 N. W. 193.
Minnesota.— Stewart r. Cowles, 67 Minn.
184, 69 N. W. 694.
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resorted to for the purpose of establishing agency, all the facts and circumstances
showing the relation of the parties, and throwing light upon the character of such
relation, are admissible in evidence.63
(2) Acts of Agent — (a) Is General. As a general rule the fact of agency
cannot be established by proof of the acts of the pretended agent, in the absence
of evidence tending to show the principal's knowledge of such acts, or assent to
them.64 Yet when the acts are of such a character, and so continued, as to justify
an inference that the principal knew of them, and would not have permitted the
same if unauthorized, the acts themselves are competent evidence of agency.65
Wisconsin.— ltautz v. Adams. 131 Wis.
152, 111 X. VV. 09.
63. California. — Jones v. Waterman. (App.
1906) 87 Pac. 409; Bergthoklt r. Porter
Bros. Co., 114 Cal. 081, 40 Pac. 738.
Connecticut.— Plumb v. Curtis, 00 Conn.
154, 33 Atl. 998.
Nebraska.— Johnston v. Milwaukee, etc.,
Inv. Co., 40 Nebr. 480, 04 N. W. 1100.
New York.— New York Guaranty, etc., Co.
v. Gleason, 78 N. Y. 50S, 7 Abb. X. Cas.
334; Matter of Zinke, 90 Hun 127, 35 N. Y.
Suppl. 045.
Texas. — Slaughter v. Coke Countv, 34
Tex. Civ. App. 598, 79 S. \Y. 803.
Washington.— Fox v. Burlington Mfg. Co.,
7 Wash. 391, 35 Pac. 120.
Great latitude allowed.—The evidence neces
sary to establish an implied agency is very
different from that required to prove an ex
press agency. In the former case greater
latitude must necessarily be allowed in the
admission of testimony tending to prove
facts and circumstances from which the ex
istence of an agency may be legitimately in
ferred. Patterson v. Van Loon. 180 Pa. St.
307, 40 Atl. 495. From the nature of the
case, evidence that would tend to prove an
implied agency would be admissible as proof
of an express agency. Patterson v. Van
Loon, supra.
Evidence of the motives or conditions of
the parties is immaterial, except it be shown
that such motives or conditions explain ap
pearances that seem to contradict the actual
fact as to the agency, as such fact has been
proved by other evidence. It is the fact of
agency, not the motives or conditions of the
parties, that is in question. Fitzgerald v.
Pendergast, 114 Mass. 308. Thus evidence
that the agent was insolvent is inadmissible
to prove that he did have authority to do
as he did. Hare v. Bailey, 73 Minn. 409, 70
X. W. 213. See also National Shoe, etc.,
Bank's Appeal, 55 Conn. 409. 12 Atl. 046.
64. Alabama.— Gimon v. Terrell, 38 Ala.
208; McDonnell v. Branch Bank, 20 Ala.
313.
Arkansas.— Nicklase v. Griffith, 59 Ark.
641. 20 S. W. 381.
Connecticut.— Scott v. Crane, 1 Conn. 255.
Georgia. —•Amerieus Oil Co. v. Gurr, 114
Ga. 024, 40 S. E. 780; Doonan r. Mitchell, 20
Ga. 472.
Illinois. — Peter Schoenhofen Brewing Co.
c. Wengler, 57 111. App. 184.
loua.— John Gund Brewing Co. v. Peter
son. 130 Iowa 301, 106 N. W. 741.
Kansas.— Richards v. Newstifter, 70 Kan.
350, 78 Pac. 824; Leu v. Maver, 52 Kan. 419.
34 Pac. 969; Streetcr V. Poor, 4 Kan. 412;
St. Louis, etc., R. Co. V. Brown, 3 Kan. App.
200, 45 Pac. 118.
Maine.— Eaton f. Granite State Provident
Assoc., 89 Me. 58, 35 Atl. 1015.
Michigan. — Davis v. Kneale, 97 Mich. "2,
56 N. W. 220; North p. Metz, 57 Mich. t!12,
24 N. W. 759, acts expressly repudiated.
Minnesota.— Fowlds r. Evans, 52 Minn.
551, 54 N. W. 743; Walsh v. St. Paul Trust
Co., 39 Minn. 23, 38 N. W. 631; Lawrence
r. Winona, etc., R. Co.. 15 Minn. 390. 2 Am.
Rep. 130; Sencerbox v. McGrade, 6 Minn.
484.
Mississippi. — Therrell r. Ellis, 83 Miss.
494, 35 So. 826.
Missouri.— McGraw r. O'Neil, 123 Mo. App.
691, 101 S. W. 132; Lowry v. Farmington
Prospecting, etc., Co., 05 Mo. App. 266; Alt
r. Grosclose, 61 Mo. App. 409.
Nebraska.— Blanke Tea, etc., Co. f. Rees
Printing Co., 70 Nebr. 510, 97 N. W. C27.
New York — Edwards v. Dooley, 120 N. V.
540, 24 N. E. 827, which holds that where
a principal does nothing himself to lead
others to believe that the agent has author
ity to act outside of his agency, his rights
are not affected by acts of the agent which
misled third persons as to his relations.
North Dakota.—Q. W. Loverin-Browne Co.
v. Buffalo Bank, 7 N. D. 569, 75 X. W. 923.
Oreqon. — Sloan v. Sloan, 46 Oreg. 36. 79
Pac. 893.
Pennsylvania. — Whiting v. Lake, 91 P».
St. 349; Kaufman l'. Xational Transit Co..
2 Mona. 33; Slcase t. Xavsmith, 14 P».
Super. Ct. 134.
South Carolina.— Martin p. Suber, 39
S. C. 525, 18 S. E. 125.
Texas. — International, etc., R. Co. t
Prince, 77 Tex. 500, 14 S. W. 171, 19 Am.
St. Rep. 795; Cooper r. Sawyer, 31 Tex. Civ.
App. 020, 73 S. W. 992.
Vermont.— Dickerman v. Quincv Mut. F.
Ins. Co.. 07 Vt. 609, 32 Atl. 489".
Virginia. — Poore v. Magruder. 24 Gratt
197.
Washington.— Gregory f. Loose, 19 Wash.
599, 54 Pac. 33.
West Virginia. — Garber t>. Blatchley, 51
W. Ya. 147, 41 S. E. 222; Rosendorf r. PoU
ing, 48 W. Ya. 621, 37 S. E. 555.
See 40 Cent. Dig. tit. "Principal and
Agent," H 40, 410.
65. Alabama.— Lvtle v. Dothan Bank, 121
Ala. 215, 26 So. 6
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(b) For Another Principal. Acts done by one as the agent of another principal
are not admissible to prove agency in the particular case, in the absence of other
evidence tending to establish such agency.90
(3) Recognition of Similar Transactions — (a) In General. Among the
several ways of showing the existence and scope of an agency, circumstances
tending to show the exercise of authority on the part of the agent, and its recog
nition by the principal, are admissible, although they may have no direct connec
tion with the issues tried.87 But in order to be relevant, the alleged principal
528, 1 So. 340; Reynolds v. Collins, 78 Ala.
1)4; Gimon i\ Terrell, 38 Ala. 208; McDon
nell r. Branch Bank, 20 Ala. 313.
Arkansas.— Arkansas Southwestern R. Co.
V. Dickinson, 78 Ark. 483, 95 S. W. 802, 115
Am. St. Rep. 54.
Illinois.— Doan v. Duncan, 17 111. 272.
Indiana.— Indiana, etc.. It. Co. r. Adam-
ion, 114 Ind. 282, 15 X. E. 5.
Kansas.— Cain Bros. Co. v. Wallace, 40
Kan. 138, 20 Pac. 445.
Massachusetts. — Bragg v. Boston, etc., R.
Corp., 9 Allen 54.
11inncsota. —Best V. Krey, 83 Minn. 32, 85
X. W. 822; Fowlds v. Evans, 52 Minn. 551,
54 X. W. 743.
Sew Hampshire.— Kent v. Tvson, 20 X. H.
121.
Pennsylvania. — Woodwell v. Brown, 44
Pa. St. 121; Bellman v. Pittsburgh, etc., R.
Co., 31 Pa. Super. Ct. 389; In re Embree,
18 Lane. L. Rev. 57.
South Carolina. — Welch v. Clifton Mfg.
Co., 55 S. 0. 568, 33 S. E. 739.
Texas. — International Harvester Co. v.
Campbell, 43 Tex. Civ. App. 421, 96 S. W.
93.
Vermont.—-Daggett v. Champlain Mfg. Co.,
71 Vt. 370, 45 Atl. 755.
Virginia. — Hoge v. Turner, 96 Va. 624,
32 S. E. 291.
United States. — White V. German Alliance
Ins. Co., 103 Fed. 260, 43 C. C. A. 216.
See 40 Cent. Dig. tit. " Principal and
Agent," 88 40, 416.
66. Hill v. Helton, 80 Ala. 528, 1 So. 340;
Murphy r. Gumaer, 12 Colo. App. 472, 55
Pac. 951.
67. Alabama.— Lytic v. Dothan Bank, 121
Ala. 215. 26 So. 6; Tennessee River Transp.
Co. v. Kavanaugh, 101 Ala. 1, 13 So. 283;
Gibson r. J. Snow Hardware Co., 94 Ala. 346,
10 So. 304.
Illinois. —Marsh t>.French, 82 III. App. 76;
McGillis V. Anderson, 44 111. App. 601;
Stastney r. Marschall, 37 111. App. 137.
Indiana.— Jewett v. Lawrenccburgh, etc.,
R. Co., 10 Ind. 539; Barnett v. Gluting, 3
Ind. App. 415, 29 X. E. 154, 927.
Iowa.— Fishbaugh v. Spunaugle, 118 Iowa
337. 92 X. W. 58.
Kansas.— Cain Bros. Co. v. Wallace, 46
Kan. 138, 26 Pac. 445.
Maine.— Forsyth r. Day, 46 Me. 176.
Massachusetts. — Williams v. Mitchell, 17
Mass. 9S; Odiorne r. Maxcy. 15 Mass. 39.
Michigan.— Haughton v. Maurer, 55 Mich.
323. 21 X. W. 426; McDonough v. Heyman,
38 Mich. 334. But see Wicrman v. Bav
City-Michigan Sugar Co., 142 Mich. 422, 106
X. W. 75; Davis v. Kneale, 97 Mich. 72, 50
X. W. 220.
Nebraska.— Wilber First Xat. Bank v.
Ridpath, 47 Xcbr. 96, 60 X. W. 37.
Tieto York.— Beattie v. Delaware, etc., R.
Co., 90 X. Y. 643; American Encaustic Til
ing Co. r. Reich, 12 X. Y. Suppl. 927, 11
X. Y. Suppl. 776.
Pennsylvania. — Stevenson r. Hov, 43 Pa.
St. 191.
South Carolina.— Thomson r. Dillinger,
(1892) 14 S. E. 776.
Texas. — International, etc., R. Co. v. Rags-
dale, 07 Tex. 24, 2 S. W. 515; Pecos River
R. Co. ('. Latham, 40 Tex. Civ. App. 78. 88
S. W. 392; Clnrkson a. Reinhartz, (Civ.
App. 1902) 70 S. W. Ill; People's Bldg.,
etc, Assoc, ». Keller. 20 Tex. Civ. App. 616,
50 S. W. 183; Mills v. Berla, (Civ. App.
1893) 23 S. W. 910; Texas Land, etc., Co.
v. Watson, 3 Tex. Civ. App. 233, 22 S. W.
873.
Vermonf.— Walsh r. Pierce, 12 Vt. 130.
Washington.— Lough v. Davis, 35 Wash.
449, 77 Pac. 732 ; H. C. Mahrt Co. v. Hyman-
Hall Co., 17 Wash. 415. 49 Pac. 1063.
Wisconsin.— Gallinger v. Lake Shore Traf
fic Co., 67 Wis. 529, 30 X. W. 790.
United States.— Kent K Addicks, 126 Fed.
112, 00 C. C. A. 660.
England.— Campbell v. Hicks, 28 L. J.
Exch. 70.
Canada. — O'Brien v. Credit Vallev R. Co.,
25 U. C. C. P. 275.
See 40 Cent. Dig. tit. " Principal and
Agent,'" |§ 38, 309, 410.
Materiality of such evidence. — Where the
authority of an agent is in issue, proof of
the exercise by him, with the knowledge of
the principal, of similar authority in past
transactions, may be material in two re
spects: In the first place, where notice is
brought home to the person with whom a
contract is made, such evidence tends to
show that the agent was acting within the
scope of his apparent authority, and so tends
to bind the principal, even though actual
authority in the particular instance be dis
proved. In the second place, the exercise
of such authority in past transactions, known
to the principal, tends to prove that in the
particular transaction in question the agent
possessed actual authority, there being no
special instructions ; because, where an agent,
under certain circumstances, had been permit
ted to exercise a certain authority, the prin
cipal knowing the facts, and a similar trans
action is intrusted to him under the same
circumstances as before, and without special
instructions, the presumption is, his author-
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must, in some way, directly or indirectly, be connected with the circumstances,"
and it must be shown that the person dealing with the agent had knowledge at the
time of such dealing of such previous acts and relied upon them.69
(b) Necessity of Similarity of Acts. But the acts from which authority to do
a specific act can be implied must be of the same general character and effect.70
The fact that the principal had allowed one to act as agent in matters of one kind,
or at one place, ordinarily raises no presumption of authority to act in matters
of a different kind, or at a different place, and accordingly is inadmissible for that
purpose.71
(4) Course of Dealing. As proof of agency a previous course of dealing,
sanctioned or ratified by the principal, is competent, as having a tendency to
prove agency in the given case, although the jury must determine its weight for
such purpose.72
(5) Special Authority For Single Act. A special authority to make a
particular, or single, contract is no ground for inferring an implied authority to
make other contracts generally of the same kind with other persons, and evidence
thereof is not admissible.73
(6) Authority of Similar Agents. Evidence that a previous agent in the
same position had a certain authority is admissible as tending to prove that the
agent in question had the same authority.74
ity is the same. Wilber First Nat. Bank v.
Ridpath. 47 Nebr. 96, 66 N. W. 37.
Evidence of previous but not of subsequent
similar acts is admissible. Mills f. Berla,
(Tex. Civ. App. 1893) 23 S. W. 910. But
see Blowers v. Southern R. Co., 74 S. C.
221, 54 S. E. 368.
Evidence that an agent did all the prin
cipal's business is competent to show agency
in a certain transaction, if the period to
which such testimony related covered the
time of the transaction. Dows v. Greene,
32 Barb. <N. Y.) 490 [a/firmed in 24 N. Y.
638]; Sanborn v. Cole, 63 Vt. 590, 22 Atl.
716. 14 L. R. A. 208.
Effect of inquiry by third person. — Prior
circumstances are not admissible to prove an
agency when it appears that the third per
son made inquiry of the principal as to the
authority. The principal's answer destroys
the effect of previous circumstances and they
are then admissible only to explain the im
port of his answer. Norton v. Richmond,
93 111. 367.
68. Hill l\ Helton, 80 Ala. 528, 1 So. 340;
Morse v. Diebold, 2 Mo. App. 103; Howard
r. Norton, 65 Barb: (X. Y.) 161.
69. Pease v. Fink, 3 Cal. App. 371, 85 Pae.
657 ; Peter Sehoenhofen Brewing Co. v. Weng-
\er, 57 111.App. 184. Contra, Sharp v. Knox,
48 Mo. App. 109.
70. See supra, I, D, 1, c, (II), (C).
71. Alabama.— Tennessee River Transp.
Co. v. Kavanaugh, 101 Ala. 1, 13 So. 283.
Colorado.— Murphv v. Gumaer, 12 Colo.
App. 472, 55 Pac. 951.
Iowa.— Keegan v. Rock, 128 Iowa 39, 102
N. W. S05.
Maryland. — Lee v. Tinges, 7 Md. 215.
Missouri. — Hackett e. Van Frank, 105 Mo.
App. 384, 79 S. W. 1013; Watson t>.Hace,
46 Mo. App. 546.
Ye-.r ,/frsPi/.— Scull f. Skillton, 70 N. J.
L. 792, 59 Atl. 4B7.
New York. —Duryea r. Vosburgh, 121 N. Y.
57, 24 N. E. 308 [reversing 1 X. Y. Suppl.
Pennsylvania. — Meredith r. Macoss. 1
Yeates 200.
72. Colorado.— Union Gold Min. Co. e.
Rocky Mountain Nat. Bank, 2 Colo. 565.
Connecticut.— National Shoe, etc., Bank's
Appeal, 55 Conn. 409, 12 Atl. 646.
Illinois.— Doan v. Duncan, 17 111. 272.
Ioica.— McCormick Harvesting Mach. Co.
v, Lambert, 120 Iowa 181, 94 N." W. 497.
Kentucky. — Continental Tobacco Co. r.
Campbell, 76 S. W. 125, 25 Ky. L. Rep. 569.
Maine.— Forsvth v. Dav, *46 Me. 176;
Cobb r. Lunt, 4 Me. 503.
Massachusetts.— Bucknam v. Chaplin. I
Allen 70.
Minnesota,—Dexter v. Berge, 76 Minn. 216,
78 N. W. 1111.
Missouri. —Brooks r. Jameson, 55 Mo. 505;
Franklin v. Globe Mut. L. Ins. Co., 52 Mo.
461.
Nebraska.— Standlev v. Clay, 68 Nebr. 332,
94 N. W. 140.
South Carolina.— Blowers i\ Southern R.
Co., 74 S. C. 221, 54 S. E. 368; Welch r.
Clifton Mfg. Co., 55 S. C. 568, 33 S. E. 739.
Texas. — Brennan v. Dansby, 43 Tex. Civ.
App. 7, 95 S. W. 700; Missouri Pac. R. C*>.
r. Simons, 6 Tex. Civ. App. 621, 25 S. W.
996.
Vermont.— Walsh v. Pierce, 12 Yt. 130.
West Virginia. —rFielder r. Camp Constr.
Co., (1908) 60 S. E. 402.
See 40 Cent. Dig. tit. " Principal am!
Agent," ?§ 38, 409, 410.
73. Stanlev v. Sheffield Land, etc., Co., S3
Ala. 200, 4 "So. 34.
An isolated transaction, occurring a year
subsequent to the one in controversy, un
accompanied by evidence of similar acts in
the meantime, is too remote, and should be
excluded. Bartlev v. Rhodes, (Tex. Civ. App.
1895) 33 S. W. *004.
74. Texas, etc., R. Co. v. Reed, 88 Tex. 439,
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(7) Custom of Agent in Transacting Business.75 Evidence is admissible
to show that one dealt with an agent in the customary way; 78 but when an action
is brought under claim of authority in an agent to do a specific act, evidence of
the general custom of the agent is immaterial and should be excluded.77
(8) Character of Business. Where an agent is given authority to perform
every act requisite to be done in the transaction of the principal's business, evi
dence of the character of such business is admissible in order to determine the scope
of the agency.78
(9) General Reputation. Agency cannot be established by general
reputation.78
(10) Opinion of Witnesses. Testimony that one acted as agent for another
is a conclusion of law, and a witness is not competent to express an opinion on
that subject.80 But when it is sought to prove that no authority was given, the
objection that facts and not conclusions must be testified to does not apply.81
(n) To Prove Ratification. The acts and declarations of the principal
tending to prove ratification of an agent's acta are admissible for that purpose,83
but evidence of ratification of previous acts of an agent in no way connected with
the act in question is not competent.88 . (
b. In Particular Actions — (i) Actions For Accounting. In an action
by a principal against his agent for an accounting any competent evidence tending
to show the receipt of money by the agent and failure to account therefor is admis
sible.84 The agent is entitled to the benefit of his own testimony as to the com
pleteness of the accounting, and may be asked whether he has accounted for all
moneys collected by him for plaintiff.85 His books, if the entries are made in the
usual course of business, are admissible against the principal; 88 but unless such
books purport to contain all the charges and payments to and for his principal,
he will not be restricted from proving them in any other way.87 By way of set-off,
the agent may introduce in evidence receipts from persons to whom he has paid
money on account of his principal.88 Immaterial and irrelevant testimony is of
31 S. W. 1058 ; White v. San Antonio Water
works Co., 9 Tex. Civ. App. 4455, 29 S. W.
252.
75. Customs and usages as establishing au
thority of agent see Customs and , Usages,
12 Cyc. 1071ef sea.
76. Clarkson r. Reinhartz, (Tex. Civ. App.
1902) 70 S. W. 111.
77. Ames v. First Div. St. Paul, etc., R.
Co.. 12 Minn. 413.
78. Brantlev v. Southern L. Ins. Co., 53
Ala. 554. ,<
79. See Evidence, 16 Cyc. 1213 note 79.
80. See Evidence, 17 Cyc. 220 note 96.
81. Jos. Schlitz Brewing Co. v. Grimmon,
28 Jie.v. 235, 81 l'ac. 43, which holds that,
although the word " authority " is too much
in the nature of conclusion to use in a ques
tion to a witness as to whether an alleged
agent had been authorized, empowered, or in
structed to do certain things, he may at
least testify that there was no instruction
or nothing said or written in regard to the
matter by the alleged principal to the alleged
agent.
82. Alabama.— Alabama, etc., R. Co. P.
Kidd. 29 Ala. 221.
Illinois. — Erie, etc., Despatch v. Cecil, 112
111. 180.
Iowa.— A, A. Cooper Wagon, etc., Co. P.
Barnt, 123 Iowa 32, 98 N. W. 350.
Ken lucky.— Bates r. Best, 13 B. Mnn. 215.
Maine.— Forsyth v. Day, 41 Me. 382.
Massachusetts.—Pratt v. Putnam, 13 Mass.
361.
Michigan.— Dousman r. Peters, 85 Mich.
488, 48 N. W. 697; Hammond V. Hannin,
21 Mich. 374, 4 Am. Rep. 490.
Pennsylvania. — Duncan v. Hartman, 143
Pa. St. ~595, 22 Atl. 1099, 24 Am. St. Rep.
570, 149 Pa. St. 114, 24 Atl. 190.
Texas. — Grande p. Chaves, 15 Tex. 550;
Central Texas Grocery Co. v. Glol>e Tobacco
Co., (Civ. App. 1907) 99 S. W. 1144; Har
mon p. Leberman, 39 Tex. Civ. App. 251,
87 S. W. 203; Kirkpatriek 0. Tarlton, 29 Tex.
Piv. App. 276, 69 S. W. 179; McC'ullook
County Land, etc., Co. r. Whitefort, 21 Tex.
Civ. App. 314. 50 S. W. 1042. ,'
England— Benham v. Batty, 12 L. T. Rep.
N. S. 260, 13 Wkly. Rep. 636.
Evidence of acquiescence is admissible to
show ratification. Hall P. Vanness, 49 Pa.
St. 457.
Declarations of principal are admissible to
negative express ratification. —Burns p. Camp
bell, 71 Ala. 271; Reid P. Alaska Packing
Assoc., 43 Oreg. 429. 73 Pac. 337.
83. Forsyth p. Dav, 41 Me. 382.
84. Helm p. Jones, 3 Dana (Ky.) 86, deeds
showing the sale and conveyance of several
tracts of land.
85. France r. McElhone, 1 Lans. (N.Y.) 7
.
86. Lever f. Lever, 2 Hill Eq. (S. C.) 1 58.
87. Lever r. Levcf, 2 Hill Eq. (S. C.) 158.
88. Given iv Gould, 39 Me. 410; ' ■
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course inadmissible in an action for an accounting the same as in other
actions.80
(n) Actions For Negligence or Wrongful Acts of Agent. In an
action by a principal against his agent for negligence or misconduct, all the facts
and circumstances surrounding the transaction are admissible.90 Evidence of
what another agent would have done under the circumstances is inadmissible on
the issue whether an agent was negligent.01 Nor can the bad reputation of a per
son whom the agent trusted be shown for this purpose.92 Where the cause of
action is for misconduct, evidence tending only to show negligence is inadmissible.83
(in) Actions For Compensation — (a) Employment and Performance.
In an action by an agent for his commissions, evidence is admissible to show
employment, or non-employment,94 and also the nature and extent,95 object,96 and
conditions 07 of such employment. Furthermore evidence of what the agent had
done under the employment is admissible.08
(b) Value of Services. In an action on an express contract for commissions,
89. Holt P. Tennent-Stribbling Shoe Co.,
69 111. App. 33-2; Kaffer v. Walters, 9 Kan.
App. 291, 61 Pac. 323 (holding that in an
action for the alleged failure of an employee
to account for goods sold and profits arising
from the sale of goods, it is incompetent for
one to testify to the usual profits arising
from the sale of similar goods in another
store in another city); Beasley r. Downey,
32 N. C. 2S4 (where it was sought to charge
one as agent after a certain period, and the
agent offered to prove that prior to that
period another person had acted as agent,
such evidence was held to be irrelevant).
90. Barbar v. Martin, 67 Nebr. 445, 93
N. W. 722; Norwood v. Alamo F. Ins. Co.,
13 Tex. Civ. App. 475, 35 S. W. 717.
Custom of trade.— Where an agent is per
mitted to testify to a custom of the trade
to sell on credit, the principal may show,
in rebuttal, sales for cash to be the custom,
and sales on credit the exception. Tyler v.
O'Reilly, 13 N. Y. Suppl. 201.
The intent with which an agent commits a
breach of trust is immaterial, but where he
is permitted to testify that he did not in
tend to defraud his principal, evidence of
other breaches of trust, which the court
limited strictly to the question of intent, is
harmless. Boykin t'. Maddrev, 114 N. C. 89,
19 8. E. 106.
91. Norwood v. Alamo F. Ins. Co., 13 Tex.
Civ. App. 475, 35 S. W. 717.
92. Rand v. Johns, (Tex. App. 1891) 15
S. W. 200.
93. Crane Co. v. Columbus State Bank, 3
Nebr, (tfnoff.) 339. 91 X. W. 532.
94. Miller v. Irish, 63 N. Y. 652 [affirming
67 Barb. 256]. . „ ,,
Declarations of an agent to prove his own
Agencv are not admissible. Ehrenworth I".
Putnam, (Tex. Civ. App. 1900 ) 55 S. W.
190. . ;..
Evidence that the agent was acting for the
ether party alone is admissible on behalf of
the principal to show that such agent was
not in bis employ. Morehouse (.'. Remson,
50 Conn. 392, 22 Atl. 427; Miller v. Irish,
63 N. Yt 652 [affirming 67 Barb. 2561. . So
it is competent for the principal to show that
the agent was acting for both parties.
Lemon v. Little, (S. D. 1908) 114 K. W.
1001. But where the agent's undertaking
is performed, and his commission earned,
by the production of a purchaser, evidence
of his subsequent conduct in the matter is
inadmissible. Miller v. Irish, supra.
95. Sullivan v. Crave, 193 Mass. 435, 79
N. E. 792.
Upon the question whether the agency is
general, the agent having the exorusive right
to make sales of the priacipal's wares within
certain territory, so as to entitle him to
compensation for sales within the territory
made by himself or the principal, or a lim
ited agency, the agent to make such sales
as he could, and receive pay for such a3 he
made, where the direct evidence is conflicting,
the acts of the agent known to and acted on
by the principal may be shown. Turnbull
v. Northwestern Terra Cotta Co., 46 Minn.
513, 49 N. W. 229.
Evidence of a previous general employment
for a particular purpose is admissible on
the question of the employment in a par
ticular instance. Phillips v. Roberts, 90 111.
492.
96. Huntoon v. Lloyd, 8 Mont. 283, 20 Pac.
693.
97. Wolf son v. Allen Bros. Co., 120 Iowa
455, 94 ST. W. 910; Coughlin v. Randall. 153
Mass. 549, 27 N. E. 767; O'Sullivan r. Rob
erts. 42 N. Y. Super. Ct. 282.
98. Boland v. Kistle, 92 Iowa 369, 60 N. W.
632; Welsh v. Leniert, 92 Iowa 116, 60 N. W.
230.
Methods employed by agent. — In an action
by ah agent against his principal for breach
of a contract by which the agent agreed to
use his " best reasonable endeavors to intro
duce and sell " the principal's medicines
throughout the country, the latter may show
that the methods employed by the agent were
not the best. Perry V. Jensen, 142 Pa. St.
125, 21 Atl. 866. 12 L. R. A. 393.
Evidence that a principal had other agents
in plaintiff's territory is inadmissible to show
non-performance bv plaintiff. De Loach Mills
Mfg. Co. v. Middlebrooks, 95 Ala- 459, 10
So. 917.
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evidence of the reasonableness thereof is inadmissible.09 Where the rate of com
pensation has not been fixed, evidence of the customary commissions for such
services as were rendered is admissible,1 and whether or not the agent employed
was a regular broker does not affect the competency of such evidence.2 So where
the evidence is conflicting as to what commissions the agent was to receive, it is
competent to show the compensation allowed by other parties to their agents
engaged in the same business.3
(c) Time of Payment. Where the contract sued on does not provide as to
the time when the amount claimed shall be payable, evidence as to the time
usually fixed for the payment of similar commissions is admissible.4
3. Weight and Sufficiency. The weight and sufficiency of the evidence in
actions arising out of the relation of principal and agent is governed by the rules
applicable to the weight and sufficiency of evidence in civil actions in general.5 A
preponderance of evidence is sufficient to establish matters in issue,9 and the facts
need not be established with such definite certainty as to leave no reasonable
doubt in the minds of the jury. Thus a preponderance of evidence is sufficient to
establish the existence of the agency.7 Likewise the nature and extent of the
99. McKinnon e. Gates, 102 Mich. 618, 61
N. W. 74.
1. Elting ». Sturtevant, 41 Conn. 176; Hol-
lis v. Weston, 156 Mass. 357, 31 N. E. 483;
Levitt v. Miller, <54Mo. App. 147 ; Ruckman
v. Bergholz. 38 X. J. L. 531.
2. Hollis w. Weston, 156 Mass. 357, 31 X. E.
483 ; Levitt v. Miller, 64 Mo. App. 147.
3. Glenn u. Salter, 50 Ga. 170; Rubino v.
Scott, 118 N. Y. 002, 22 X. E. 1103; Kelly
r. Phelps, 57 Wis. 425, 15 X. W. 386. ;
4. Standard Plunger Elevator Co. v. Brum-
ley. 149 Fed. 184. 70 C. C. A. 132.
5. See Evidence, 17 Cyc. 753 et set/.
6. Arkansas.— Barstow v. Pine BlulT, etc.,
R. Co., 57 Ark. 334, 21 S. W. 052. .
Iowa.— Harper t'. Buder, 88 Iowa 701, 54
N. W. 203; Klemnie v. MeLay, 68 Iowa 158,
20 N. W. 53.:
Louisiana. — Gardes v. Schroeder, 17 La.
Ann. 142.
.Veic Hampshire.— Morse c. Bellows, 7
X. H. 540, 28 Am. Dec. 372.
New York.— David o. Rick. 57 N. Y. App.
Dir. 023, 67 X. Y. Suppl. 1052.
Oregon. — Barbre v. Goodale, 28 Oreg. 465,
38 Pac. 07. 43 Pac. 378.
Houth Carolina.— Caughman v. Smith, 28
S. C. 605, 5 S. E. 302.
See ; 40 Cent. Dig. tit. " Principal and
Agent," I 720.
Agency to pay the debts of a principal with
the resources of the agent must be clear and
convincing, and such an undertaking cannot
be established on doubtful and conflicting evi
dence. Angle v. Manchester, 3 Xcbr. (Unoff.)
2.V2, 91 X. W. 501.
Sufficiency of evidence to establish agent's
right to compensation. — For cases in whiq*i
the evidence was held sufficient see Farmer
r. Phelps, 18 Colo. 120, 31 Pac. 708i Albin
Co. c. Kuttner, 77 S. W. 181, 25. Ky. L. Rep.
11110; Bornstein v. Lang, 104 Mass. 214;
Tompkins v. Hitchcock, 69 Mich. 123. 41
X> W, 822; Ashworth v. Frost, 43 Mian.
259. 45 Xi-W. 431; Bacon i\ Rupert, 39
Minn. 512. 40 X. W. 832; Wasmer v. Lean,
32 Xcbr. 519, 49 X. W. 403; Flack v. Condict,
66 X. J. L. 351, 49 Atl. 508; Yates v. Ap-
pleton, 01 Hun (X. Y.) 228, 16 X. Y. Suppl.
4: Mahony v. Ungrich, 59 X. Y. Super. Ct.
377, 14 X. Y. Suppl. 375 [affirmed in 129
X. Y'. 632, 29 X. E. 1030J ; Sharpless v. War
ren, (Term. Ch. App. 1809) 58 S. W. 407;
Steinbaeli v. Montpelier Carriage Co., 37
Fed. 700. In the following cases the evi
dence was held insufficient: La Crosse Gold
Min. Co. ». Scuddcr, 4 Colo. 44; Acme Har
vester Co. v. Madden, 4 Kan. App. 598, 46
Pac. 319; Pepper v. Pepper, 74 S. W. 739,
25 Ky. L. ■Rep. 155; Meara v. Adreon, 31
Md. 229; Kennerlv v. Sommerville, 04 Mo.
App. 75; Gale v. Roll, 75 Hun (X. Y.) 14,
20 X. Y. Suppl. 1095.
Sufficiency of evidence to establish princi
pal's rights to accounting.— For evidence held
sufficient see St. Louis, etc., Packet Co. t\
McPeters, 124 Ala. 451, 27 So. 518; Charles-
worth r. Whitlow, 74 Ark. 277, 85 S. W. 423;
Farmers' Warehouse Assoc. v. Montgomery,
92 Minn. 194, 99 X. W. 770; Rose v. Durant.
80 X. Y. App. Div. 623, 83 X. Y. Suppl. 503.
In the following cases the evidence was held
insufficient: Pratt Grimes, 48 111. 370;
Hubbard v. Cook, 153 Fed. 554, 82 C. C..A.
508; Peeler v. Lathrop, 48 Fed. 780, 1 C. C. A.
93.
7. Alabama.— Lytle v. Dothan Bank, 121
Ala. 215, 20 So. 6; Rovelsky v. Scheuer, 114
Ala. 419, 21 So. 785.
Arkansas.—St. Louis, etc., R. Co. v. Hoover,
53 Ark. 377, 13 S. W. 1092.
California.— Durfee v. Seale, 139 Cal. 603,
73 Pac. 435; Union Paving, etc., Co. v.
Mowry, (1902) 70 Pac. 81.
Colorado.— Witcher v. Gibson, 15 Colo.
App. 103, 01 Pac. 192; Gambrill v. Brown
Hotel Co., 11 Colo. App. 529, 54 Pac. 1025.
Comi€o(ic«f.T^C. 4 C. Electric Motor Co.
v. Frisbie, 60 Conn. 07, 33 Atl. 004.
Delaware.— •-Geylin v. De Villeroi, 2 Houst.
311.
Florida. — International Harvester Co. v.
Smith, 51 Fla. 220, 40 So. 840.
Georgia. —Armour v. Ross, 110 Ga. 403.
35 S. E. 787.
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authority of the agent may be established by a preponderance of the evidence in a
ll
Illinois–Proudfoot r, wightman, 78 m
.
553; Hawley v. Curry, 74 Ill. App. 309.
Indiana.--Fruchey v. Eagleson, 15. Ind.
App. 88, 43 N. E
.
146.
Iowa.-McCormick Harvester Mach. Co. r.
Lambert, 120 Iowa 181, 94 N. W. 497; Town
send v
. Studer, 109 Iowa 103, 80 N. W. 210;
Pray v. Farmer's Incorporated Co-operative
Creamery, 89 Iowa 741, 56 N
.
W. 443.
Ransas.--Cain Bros. Co. v.
Kan. 138, 26 Pac. 445; Gregg v. Berkshire,
(App. 1900) 62 Pac. 550.
Kentucky.— Talbot v. Sebree, l Dana 56;
Columbia Land, etc., Co. r. Tinsley, 60 S. W.
10, 2
2 Ky. L. Rep. 1082.
- -
Louisiana.- Mather v. Harrison, 10 La.
Ann. 793.
Maryland.— Darrin r. Whittingham, (1907)
68 Atl. 269.





. 31; Carberry r. Farnsworth,
177 Mass. 398, 59 N
.
E
. 61; Cobb r. Fogg,
166 Mass. 466, 44 N. E
. 534; Odiorne v.
Maxcy, 15 Mass. 39.
-




W. 239; Clark v. Dillman, 108
Mich. 625, 66 N. W. 570; Wilson r. La Tour,
108 Mich. 547, 66 N. W. 474; Hitchcock c.
Davis, 87 Mich. 629, 49 N. W. 912.




W. 608; Neibles v. Minneapolis,
etc., R. Co., 37 Minn. 151, 33 N. W. 332.
Missouri.-Weber v. Collins, 139 Mo. 501,
4
1 S
. W. 249; Crosno v. Bowser Milling Co.,
106 Mo. App. 236, 80 S. W. 275.














Div. 621, 40 N
.
Y
. Suppl. 11411; Warburton







cox Silver Plate Co. v. Green, 72 N. Y
.
17;




Div. 59, 100 N
.
Y








30; Allen r. Henry, 81 Hun, 241, 30 N. Y
.
Suppl. 773; Dows r. Greene, 16 Barb. 72




638]: Davis r. Valley




North Carolina.- Brittain r. Westhall, 135
N. C





Pennsylvania.— Bay State Shoe Co. r.
Leeser, 196 Pa. St. 76, 46 Atl. 259; Hayes'
Appeal, 195 Pa. St. 177, 45 Atl. 1007.
Teras-Osborne r. Gatewood, (Civ. App.
1903) 74 S
.
W. 72; Reddell r. J. B. Watkins
Land Mortg. Co., (Civ. App. 1896) 37 S. W.
608. - -
Washington.— Dormitzer r. German Sav.,
etc., Soc., 23 Wash. 132, 62 Pac. 862.
United States—Townsend r. Chappell, 12
Wall. 681, 20 L. ed. 436. -




Evidence held sufficient to establish agency
see Fairbanks r. Cawthorn, 93 Ala. 287, 9 So.
282; Montgomery Brewing Co. r. Caffee, 93





Bennett, 53 Ark. 208, 13 S. W. 742, 22 Am.
St. Rep. 187; Callaway r. Wilson, 141 Cal.
421, 74 Pac, 1035; Rothschild v. Swope, 11 &
Cal. 670, 48 Pac. 911; Brady v. Ranch Min.
Co., (Cal. App. 1908) 94 Pac. 85; Arthur r.
Sard, 3 Colo. App. 133, 32 Pac. 343; Eagle
Bank v. Smith, 5 Conn. 71, 13 Am. Dec. 37;
Iowa Loan, etc., Co. v. McMurray, 129 Iowa
65, 105 N. W. 361; Frankel v. Hites, 112
Iowa 631, 84 N. W. 706; Lindt v. Uihlein,
109 Iowa 591, 79 N. W. 73; Hillebrant r.
Green, 93 Iowa 661, 62 N. W. 32; Hopwood r.
Corbin, 63 Iowa 218, 18 N. W. 911; Hogg r.
Jackson, etc., Co., (Md. 1893) 26 Atl. 869;
Cobb v




Dig. tit. Principal and




308, 3 L. R
.
A. 785; Ayer v. R
.
W. Bell Mfg.
Co., 147 Mass. 46, 16 N. E
. 754; Ely v. James,
123 Mass. 36; Kelley r. Lindsey, 7 Gray 287;
People v. Lappin, 129 Mich. 172, 88 N. W.
388; Leffel v. Piatt, 126 Mich. 443, 86 N. W.
65; Booth v. Majestic Mfg. Co., 105 Mich.
562, 63 N. W. 524; Hitchcock v. Davis, 87
Mich. 629, 49 N
.
W. 912; Beecher v. Venn, 35
Mich. 466; Winter v. Atlantic Elevator Co.,
88 Minn. 196, 92 N. W. 955; Stewart v.
Cowles, 67 Minn. 184, 69 N. W. 694; Plant
ers' Compress, etc., Co. v. Ireys, (Miss. 1894,
1
6
So. 386; Montgomery v. Hundley, 205 Mo.
138, 103 S
.






Padley v. Catterlin, 64 Mo. App. 629; Hoppe
v




Consol. Min. Co., 6 Mont. 485, 13 Pac. 195;
Howard r. Omaha Wholesale Grocery Co., 77
Nebr. 116, 108 N. W. 158; Pine r. Mangus,
76 Nebr. 83, 107 N. W. 222; Allsman v. Rich
mond, 55 Nebr. 540, 75 N. W. 1094; Creighton
v
. Finlayson, 46 Nebr. 457, 64 N
.
W. 1103;
Gathercole r. Peck, 3 Nebr. (Unoff.) 226, 91
N
.
W. 513; Boyd v. Pape, 2 Nebr. (Unoff.)
859, 90 N. W. 646; Cheshire Provident Inst.
v
. Vandergrift, 1 Nebr. (Unoff.) 339, 95 N. W.
615; Smilie r. Hobbs, 64 N. H
.
75, 5 Atl.



























App. Div. 630, 96 N
.
Y
. Suppl. 626; Thomas
Roberts Stevenson Co. v. Tucker, 14 Misc.
(N. Y.) 297, 35 N
.
Y




. Suppl. 684; Currie r. Swin
dall, 33 N. C
. 361; Millar r. St. Louis State
Sav. Assoc., 3 Wkly. Notes Cas. (Pa.) 480,








. 290; Gulf, etc., R
.
Co. v




. W. 534; Harris r. Nations, 79
Tex. 409, 15 S
.
W. 262; ' Bowman v. Texas
Brewing Co., 17 Tex. Civ. App. 446, 43 S. W.
808; Guyette v. Bolton, 46 Vt. 228; Seattle
Brewing, etc., Co. r. Donofrio, 34 Wash. 18,
74 Pac. 823; Hein r. Mildebrandt, 134 Wis.
582, 115 N. W. 121 ; Roche v. Pennington, 90
Wis. 107, 62 N. W. 946; Cameron v. White,
7





Barton r. McMillan, 20 Can. Sup. Ct. 404
[affirming 19 Ont. App. 602]: itchen r
.
Dolan, 9 Ont. 432; Ross p
. Scott, 22 Grant
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civil actions.8 And a preponderance is sufficient to prove any other disputed fact.*
Ch. (U. C.) 29, 21 Grant Ch. 391; Rosen-
berger v. Thomaa, 4 Grant Ch. (U. C.) 473;
Green v. Lewis, 26 U. C. Q. B. 618; Thayer p.
Street, 23 U. C. Q. B. 189.
Evidence held insufficient to establish
agency see Manly p. Sperry, 115 Ala. 524, 22
So. 870; Kelley," etc., Milling Co. v. Adams,
(Ark. 1903) 78 S. W. 49; Chicago Cottage
Organ Co. v. Stone, (Ark. 1903) 73 S. W.
392 ; Tiger v. Lincoln, 1 Colo. 394 ; Schmidt v.
Shaver, 196 111. 108, 63 N. E. 655, 89 Am. St.
Rep. 250 ; Fadner v. Hibler, 26 111.App. 639 ;
Hayes v. Burkam, 94 Ind. 311; Darr v. Dar-
row, 120 Iowa 29. 94 X. W. 245; Steele P.
Watson, 86 Iowa 629, 53 N. W. 420 ; Holbrook
r. Oberne, 56 Iowa 324, 9 N. W. 291 ; Maynard
r. Weeks, 181 Mass. 368, 64 N. E. 78; Shaw v.
Hall, 134 MaSs. 103; Hornsky v. Hause. 35
Minn. 309, 29 N. W. 119; Leavenworth First
Nat. Bank v. Wright, 104 Mo. App. 242, 73
S. W. 686; Carpenter r. Parker, 64 Mo. App.
60; Courtney p. Continental Land, etc., Co.,
17 Mont. 394, 43 Pac. 185; Parker r. Leech,
76 Xebr. 135, 107 N. W. 217; Seelev g. Smith,
29 Nebr. 545, 45 N. W. 922; Stiefel v. New
York Novelty Co., 25 Misc. (N. Y.) 321, 55
X. Y. Suppl. 90; Rowan v. Kemp, 103 N. Y.
Suppl. 775; Tarpy v. Bernheimer. 16 N. Y.
Suppl. 870; Page v. feovd, 11 How. Pr. (N. Y.t
415; Parker v. Brown, 131 N. C. 264, 42 S. E.
605; Wootiers P. Kaufman, 73 Tex. 395, 11
S. W. 390; Garner v. A. Fisher Brewing Co.,
6 Utah 332. 23 Pac. 755; Callahan v. /Etna
Indemnitv Co., 33 Wash. 583, 74 Pac. 693;
In re Baxter, 152 Fed. 141, 81 C. C. A. 359;
Anderson v. Cameron, 6 Grant Ch. (U. C.)
285; Hope v. Ferris, 30 U. C. C. P. 520;
Wood r. Ontario, etc., R. Co., 24 U.C. C. P.
334 ; Macklem v. Thome. 30 U. C. Q. B. 464.
Sufficiency of evidence to show termination
of agency see Cripple Creek Tunnel, etc., Co.
r. Marshall, 41 Colo. 126, 91 Pac. 1108.
8. McAtee v. Perrine. 48 HI. App. 548;
Rush n. Telfender, 57 Fed. 973.
Sufficiency of evidence to establish extent of
authority:-"- The evidence in the following
cases was held sufficient to prove that the
agent's authority extended to the acts in
question. Tate c. Aitken, 5 Cal. App. 505,
90 Pac. 836 (acts of wife as agent of hus-
hand with regard to sale of land) ; Fritz v.
Chicago Grain, etc., Co., 136 Iowa 699, 114
X. W. 193 (sale of realty) ; Hopwood P.
Corbin. 63 Iowa 218, 18 X. *W. 911 (binding
principal by letters authorizing sale of land) ;
Ryerson p.'Tourcotte, 121 Mich. 78, 79 N. W.
933 (authority to sign orders for payment of
money) : Phillips v. Oeiser Mfg. Co., 129
Mo. App. 396, 107 S. W. 471 (employment of
subagents) ; Wilcox Silver Plate Co. v.
Green. 72 N. Y. 17 (receipt of goods) ; Droste
p. Metropolitan Hotel Supplv Co., 69 N. Y.
App. Div. 611, 74 N. Y. Suppl. 613 (pur
chase of personal propertv) ; W. W. Kimball
Co. p. First Nat. Bank,* 1 Tenn. Oh. App.
505: Osborne t>. Gatewood. (Tex. Civ. App.
1903) 74 S. W. 72 (receipt of payment of
judgment in form of principal) ; Bleser V.
Stedl, (Wis. 1908) 115 N. W. 337 (receipt
of payments on a mortgage to principal).
Evidence in the following cases was held in
sufficient to prove that the agent's authority
extended to the acts in question. Martin v.
Johnson, 54 Fla. 487, 44 So. 949; Loy v.
McClure, 124 Mo. App. 689, 101 S. W. 1148
(taking back consideration for a note in
settlement of the note) ; In re James, 146
N. Y. 78, 40 N. E. 876, 48 Am. St. Rep. 771
[affirmed in 78 Hun 121, 28 N. Y. Suppl.
992] (cashing of checks and deposit of pro
ceeds) ; MacLatchy p. Hannan, 104 N. Y.
App. Div. 70, 93 N. Y. Suppl. 282 (receipt
of rejection of claim against an estate) ;
Taylor r. Bowen, 52 N. Y. App. Div. 126,
65 N. Y. Suppl. 36 (transfer of insurance
policy) ; J. B. Watkins Land Mortg. Co. v.
Campbell, (Tex. 1907) 101 S. W. 1078 (con
tract for sale of land) ; Corbet v. Waller, 27
Wash. 242, 67 Pac. 567 (compromise and
settlement of claim) ; Heath v. Paul, 81
Wis. 532, 51 X. W. 876 (loan of money);
Gordon v. Leary, 17 Manitoba 383 (purchase
of goods on credit).
Authority to employ subagent see Fritz p.
Chicago Grain, etc., Co., 136 Iowa 699, 114
N. W. 193; Bigham ». Chicago, etc., R. Co.,
79 Iowa 534, 44 X. W. 805 ; Bissell v. Moore,
119 Mich. 222, 77 X. W. 931; Raike u. Man
hattan Rubber Mfg. Co., 127 Mo. App. 480,
liQ5 S. W. 1100; C. F. Blanke Tea, etc., Co.
p. Graham, 5 Xebr. (Unoff.) 534, 99 X. W.
257.
9. Melvin v. Pennsylvania Steel Co., 180
Mass. 196, 62 X. E. 379; Perry v. Smith,
156 Mass. 340, 31 X. E. 9 ; Klages r. Gillette-
Herzog Mfg. Co., 86 .Minn. 458, 90 X. W.
1116.
Notice to agent see Travelers' Ins. Co. v.
Thornton, 119 Ga. 455, 46 S. E. 678; Hos-
kins v. O'Brien, 132 Wis. 453, 112 X. W.
466. :. ,• ,
Notice to principal.— Where defendant
placed an agent in charge of a stock of goods
under an agreement that, when its debt due
from the agent was paid, it would transfer
the goods to him, and the agent executed a
note to plaintiffs in defendant's name, the
testimony of defendant that he was never
notified by plaintiffs of the note, and never
had any intimation of it until long after the
stock was taken from the agent and sold
to other parties, supports a finding that de
fendant did not know at the time he took
back the stock that the agent had borrowed
any money from plaintiffs on defendant's re-
sponsibilitv. Weeks v. A. F. Shapeleigh
Hardware
*
Co., 23 Tex. Civ. App. 577, 57
S. W. 67.
'
Notice to third person see Hook v. Crowe,
100 Me. 399, 61 Atl. 1080; Warder-Bushnell,
etc., Co. v. Rublee. 42 Minn. 23, 4& N. W.
569; Carpenter r. Parker, 64 Mo. App. 60;
Meinhardt v. Newman, 71 Xebr. 532. 99
X. W. 261.
'
Ratification see Ladenberg », Beal-Doyle
Dry Goods Co., 83 Ark. 440, 104 S. W. 145;
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It has been held that the disputed testimony of an alleged agent alone is
insufficient to prove the agency.10
F. Trial — 1. In General. The course and conduct of trials in aotions arising
out of the relation of principal and agent are governed by the rules of trial appli
cable to civil actions in general." Where the liability of the principal is sought
to be established through the acts of an alleged authorized agent, the order of
proof is in the discretion of the court, which may allow proof of the execution of
the acts in question before proof of the authority.12
2. Province of Court and of Jury — a. General Rules. Questions of law in
actions relating to principal and agent are, as in other civil actions, for the deter
mination of the court and it is error to submit them to the jury.13 Issues of fact
Tate e. Aitkcn, 5 Cal. App. 505, 90 Pac. 836;
Blakely r. Cochran. 11" Midi. 394, 75 N. W.
940; Johnson P. Ogrett, 102 Minn. 8, 112
N. W. 894; Finkelstein v. Fabyik, 107 N. Y.
Suppl. 07; Schull c. New Birdsall Co., 17
S. 1). 39. 95 N. W. 270; Hatton V. Stewart,
2 Lea (Tenn.) 233; Teagarden v. Patten,
(Tex. Civ. App. 1908) 107 S. W. 909; Piatt
V. Sclimitt, 117 Wis. 489, 94 X. W. 345.
Sufficiency of evidence to prove particular
facts: Consignment for sale and not absolute
sale. Ellerbee r. Cleveland, 93 Ala. 591. 9
So. 019; La Societe Anon vine de L't'nion dea
Papeteries r. Markes, 21 N. Y. Suppl. 706.
Counter-claim by agent against principal.
New Orleans Coffee Co. v. Cady, 69 Xebr.
412, 95 X. W. 1017, counter-claims by the
agent in action by principal to recover
moneys due under agency. Credit extended
to principal. Engel-Heller Co. r. Dineen. 46
Misc. (N. Y.) Ill, 91 N. Y. Suppl. 336;
Snvder v. Gibbons, 3 Phila. (Pa.) 126; Can
non p. Henry. 78 Wis. 167, 47 N. W. 186,
23 Am. St. Rep. 399. Credit extended to
agent. Lowrey v. Scargill, (Indian Terr.
1907) 104 S. W. 813; McKeen v. Providence
County Saw Bank, 24 R. I. 542, 54 Atl. 49.
Disclosure of agency. Steele-Smith Grocery
Co. r. Potthast, 109 Iowa 413, 80 N. W„
517; Drew v. Caffall, 116 La. 990, 41 So.
233; Johnston v. Parrott, 92 Mo. App. 199;
Forrest P. McCarthy, 30 Misc. (N. Y.) 125,
61 N. Y. Suppl. 853. Payment to agent by
third person. Russ Pi Hansen. 119 Iowa
375, 93 X. W. 502; J. A. Fav, etc., Co. v.
Causev, 131 N. C. 350, 42 S. E. 827; Fabian
Mfg. Co. F. Newman, (Tenn. Ch. App. 1900)
62 S. W. 218. Payment by agent of advance
from principal. Orr p. Louisville Tobacco Ware
house Co., 99 S. W. 225, 30 Ky. L. Rep. 457.
Sale by purchasing agent of his own prop
erty to principal. Montgomery v. Hundlev,
205 Mo. 138. 103 S. W. 527, 11 L. R. A. N. S.
122. That agent acted in course of employ
ment. St. Louis, etc., R. Co. p. Grant, 75
Ark. 579. 88 S. W. 580, 1133. That agent
acted or contracted as agent. Currv v.
King. 6 Cal. App. 568. 02 Pac. 662; Kriise p.
Seitfert. etc.. Lumber Co.. 108 Iowa 352. 79
N. W. 118; Deering r. Thorn, 29 Minn. 120,
12 N. W. 350; Goetz F. Flanders. 118 Mo.
342, 22 S. W. 945; Brolaski P. Aal. 55 Mo.
App. 196; Jackson v. McNatt. 4 Nebr.
(Unoff.) 55, 93 N. W. 425: Jones r. Gould,
123 N. Y. App. Div. 236. 108 X. Y. Suppl.
31; Falk r. Wolfsohn, 7 Misc. (X. Y.) 313,
27 X. Y. Suppl. 903; Morgan v. Wilson. 6
Kulp (Fa.) 358.
10. Dennis p. Young, 85 Ark. 252. 107
S. W. 994.
11. Sec Trial.
Where the basis of an agent's commissions
is in issue, in an equitable action between
him and the principal, and the facts of a
fiduciary relation and an obligation to ac
count and that a balance owing the agent are
all .admitted, a trial of the main issue should
first be had before the court, and then, if an
accounting is necessary, it may be provided
for in the interlocutory decree. Prince Line
f. John C. Seager Co.," 118 X. Y. App. Div.
697, 103 X. Y. Suppl. 677.
12. Firtz f. Chicago Grain, etc., Co., 136
Iowa 699, 114 X. W. 193 (holding that
where, in an action for broker's commissions,
the main question is the authority of defend
ant's agent to employ plaintiff, plaintiff's
testimony regarding the contract with the
agent, and what was done thereunder, is ad
missible, although the authority of the agent
to hire plaintiff has not yet been shown —
the order of testimony being in the discre
tion of the court) ; Emerson v. Province Hat
Mfg. Co., 12 Mass. 237. 7 Am. Dec. 66 (hold
ing, however, that before a sealed instrument
executed by an agent can be submitted to
the jury, the authority of the agent must b»
shown) ; American Car, etc., Co.. v. Alexan
dria Water Co., 218 Pa. St. 542, 67 Atl. 861
(holding that on an issue as to whether
notes delivered to plaintiff's manager wer*
taken in payment of plaintiff's claim, it was
in the discretion of the court to permit proof
of the execution and delivery of the note*
and matters incidental thereto before prov
ing the agency and scope of the authority
of plaintiff's manager to receive them) : Beat
p. Adams Express Co., 13 Pa. Super ( t. 143.
But sec People P. Courson, 87 111. App. 254,
holding that where the acts of an a<rent are
relied upon to make a case, proof of his au
thority should be made before evidence of
his acts is admissible.
13. Milwaukee Harvester Co. V. Tvmich, 65
Ark. 225, 58 S. W. 252 (holding that in an
action to recover from an agent for sales
made in violation of a contract, where such
violation was undisputed, it was not error
to direct a verdict for the principal for any
amount the jury might find due. since
whether there was an undisputed liability
was a question for the court in the construe
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are ordinarily for the determination of the
court." And where either party presents
i* . * i .i
tion of the contract) ; Coe v. Johnson, 6
Houst. (Del.) 9 (holding that what will con
stitute agency is a question of law for the
court, and, if in its opinion the evidence is
insufficient to establish it, it is in its power
to instruct the jury to return a verdict for
defendant); Asher r. Beckner, 41 S. W. 35,
19 Ky. L. Rep. 521 (holding that where de
fendant resists plaintiff's claim to compen
sation for services as. agent on the ground
that plaintiff subsequently accepted incon
sistent employment, it is for the court to
determine as matter of law what were the
objects of the subsequent employment) ;
Long Creek Bldg. Assoc. f. State Ins. Co.,
29 Oreg. 569, 40 Pac. 366.
14. Georgia.— Cotton States L. Ins. Co. v.
Mallard, 57 Ga. 04, question whether a sub-
agent faithfully discharged his duties.
Illinois.— Williams r. Chicago Coal Co.,
CO 111. 149 (question whether plaintiff should
should recover interest, in an action by a
principal against an agent to recover money
retained by the agent to recoup damages sus
tained by reason of having been discharged
from his employment) ; Schneider v. Seely,
40 111. 257 (question whether goods were de
livered to an agent in such a manner as to
render the principal liable) ; Jones r. Con
solidated Portrait, etc., Co., 100 111. App.
89 (question whether principal delayed an
unreasonable time before disaffirming agent's
aets ) .
lotca.— Minnesota Linseed Oil Co. v. Mon
tague, 65 Iowa 67, 21 N. W. 184, holding that
what constitutes a reasonable time within
which to examine and approve or disapprove
the agent's account is ordinarily a question
for the jury.
Michigan.— Haas v. Malto-Grapo Co., 148
Mich. 358, 111 N. W. 1059 (question whether
goods shipped to a sales agent pursuant to a
contract of agency were inferior and were
overcharged for) ; Lorimer t\ Bovlan, 98
Mich. 18, 56 N. W. 1043 (question' whether
an agent sold within a reasonable time, his
directions being to sell "right away").
Minnesota.— Dayton F. Buford, 18 Minn.
126, question of the nature, effect, and inter
pretation of correspondence between the
owner of land and his agent in relation to
the sale of the land.
Missouri. — St. Louis Gunning Advertising
Co. v. Wanamaker. 115 Mo. App. 270, 90
S. W. 737, question whether advertising con
tracted for by agent was necessary.
Xeic Hampshire.— Lamoreaux v. Rolfe, 36
N. H. 33, question whether an agreement was
signed by an agent before or after the de
livery of the power authorizing its execu
tion.
Xeir York.— Colgan v. Aymar, Lalor 27
(question whether agents for a principal
who had become insane were personally
liable for wages of employees whose employ
ment they had directed) ; Cape Fear Bank
r. Gomez, 6 Cow. 435 (question whether a
jury under proper instructions from the
evidence which, although slight, would
• •)(
note described in a power and those actually
seized were the game).
Pennsylvania. — Perry v. Jensen, 142 Pa.
St. 125, 21 Atl. 866, 12 L. R. A. 393, ques
tion whether an agent used " his best reason
able endeavors
" as agreed.
South Carolina. — Robert Buist Co. v.
Lancaster Mercantile Co., 73 S. C. 48, 52
S. E. 789, question whether a salesman sold
goods under an agreement that his principal
should pay the freight:
See 40 Cent. Dig. tit. " Principal and
Agent," § 721%.
Custom and usage of trade.— The existence
and applicability of a custom or usage of
trade is a question for the jurv. Hickborn
v. Bradley, 117 Iowa 130, 90' N. W. 592
(question of existence of a custom as to
length of time during which a jobber should
endeavor to introduce a brand of goods) ;
Forrester r. Bordman, 9 Fed. Cas. No. 4,945.
1 Story 43 (question whether the usage of
trade allows an agent to sell on credit).
Thus it is for the jury to determine the ex
istence or non-existence of a custom that
selling agents may warrant the quality ol
what they sell. Herring r. Skaggs, 02 Ala.
180, 34 Am. Rep. 4 (warrantv of a safe) :
Hayner p. Churchill, 29 Mo. App. *676
(warrantv of a reaper) ; Reese v. Bates, 94
Va. 321, "20 S. E. 865 (warranty of fertil
izer) ; Westurn v. Page, 94 Wis. 251, 68
N. W. 1003 (warrantv of a horse); Pickert
v. Marston, 68 Wis. 465, 32 N. W. 550, 80
Am. Rep. 876 (warranty of foodstuffs).
But it has been held that in some instance*,
such as the sale of a slave or a horse, power
given to sell carries with it, as a matter of
law, power to warrant soundness. Herring
r. Skaggs, 62 Ala. 180, 34 Am. Rep. 4
';
Cocke v. Campbell, 13 Ala. 286; Skinner r.
Gunn, 9 Port. (Ala.) 305. But see Westurn
r. Page, 94 Wis. 251, 68 N. W. 1003. It has
been suggested, as a reason for this distinc
tion, that " perhaps the custom of such war
ranties is so general, and has prevailed so
long, that it has come to be treated as judi
cial knowledge." Herring v. Skaggs, 62 Ala.
180. 34 Am. Rep. 4.
Negligence, diligence, and reasonable care
are questions for the jury. Brown p. Clay
ton, 12 Ga. 564 (whether agent was guilty
of negligence in not instituting a suit for
the benefit of his principal) ; Munford r.
Miller, 7 111.App. 63 (whether principal was
guilty of contributory negligence in not dis
covering a mistake, which was patent upon
the face of a mortgage procured in his favor
by his agent, in which the land was wrongly
described); Heinemann v. Heard, 50 N. Y.
27 (whether agent guilty of negligence in
delaying to purchase goods ordered by prin
cipal) ; Darling v. Younker. 37 Ohio St. 487,
41 Am. Rep. 532 (negligence of collection
agent in dealing with funds of principal):
Milwaukee Nat. Bank r. Citv Bank. 103
U. S. 668, 26 L. ed. 417 (whether selling
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justify the jury in finding in his favor, the question should be submitted to the
jury and it is error to withdraw the case from them by nonsuit, direction of verdict,
instructions, or by sustaining a demurrer to the evidence.15 But if there is no
evidence on an issue of fact,1* or if the facts are not in dispute,17 the question
becomes one of law for the court.
b. Particular Questions — (i) As to Existence of Agency. When any
evidence is adduced tending to prove the existence of a disputed agency its exist
ence or non-existence is as a general rule a question of fact for the jury, aided by
agent used reasonable diligence in discharg
ing liis duties to his principal).
Right of agent to compensation; amount;
procuring cause.— The right of an agent to
compensation and the amount thereof are
usually questions for the jury. Afattingly
v. Roach, 84 Cal. 207, 23 Pac. 1117; Miles v.
Mays, 15 Colo. 133, 25 Pac. 312 (whether
agent personally liable to subagent for com-
misssion upon sale of land) ; Ferguson v.
Glaspie, 38 Minn. 418, 38 X. W. 352
(whether agent had procured purchaser
under such circumstances as to entitle him
to commission) ; Ruekman v. Bergholz, 38
N. J. L. 531 (measure of compensation for
selling land, no rate being fixed between
principal and agent) ; Darling v. Howe, 14
X. Y. Suppl. 501 (whether services were gra
tuitous or rendered in expectation of com
pensation) ; Sherman v. Port Huron Engine,
etc., Co., 8 S. D. 343, 60 N. W. 1077
(whether order obtained by agent was re
jected for such cause as to deprive agent of
right to commission ) ; Coolican v. Mil
waukee, etc., Imp. Co., 79 Wis. 471, 48 N, W.
717 (whether contract for commission on
sales of real estate included both auction
and private sales) ; Best i: Sinz, 73 Wis.
243, 41 N. W. 169 (holding that wher» the
contract of employment was silent as to the
compensation the agent should receive, he is
entitled to a reasonable compensation, which
is for the jury to fix. and. the jury having
been told several times that they were to fix
the amount, a hypothetical allusion by the
court to ten per cent is not. erroneous) . So
it is for the jury to determine whether an
agent was the procuring cause of a sale or
purchase so as to entitle him to a commis
sion thereon. Huntington v. Wolcott. 5
Dav (Conn.) 390; Kelso v. Woodruff, 88
Mich. 299, 50 N. W. 249; Merton V. J. I.
Case Threshing Mach. Co., 99 Mo. App. 630,
74 S. W. 434; Ransom Wheelwright. 17
Misc. (X. Y.) 141, . 39 X. Y. Suppl. 342;
Brodhead v. Pullman Ventilator Co., 29 Pa.
Super. .Ct. 19: Coolican t>. Milwaukee, etc..
Imp. Co., 79 Wis. 471, 48 N. W. 717; Bavlev
r. Chadwick, 39 L. T. Rep. N. S. 429; Kvnas-
ton v. Nicholson, 8 L. T. Rep. X. S. 671."
Whether a transaction was a sale or a con
signment for sale is a question for the jurv.
Rauber v. Sundback. 1 S. D. 238, 40 N. W.
927; Conrad %\ Kellev. 106 Wis. 252. 82
N. W. 141.
Whether the third party has elected to hold
either principal or agent, where the latter
has entered into an unauthorized contract, is
usually a question of fact for the jury. Ferry
v. Moore, 18 111. App. 135; Cobb v. Knapp,
71 X. Y. 348, 27 Am. Rep. 51; Calder r.
Dobell, L. R. 6 C. P. 486, 40 L. J. C. P. 224,
25 L. T. Rep. X. S. 129, 19 Wkly. Rep. Kb.
But see Curtis v. Williamson, L. *R. 10 Q. B.
57, 59, 44 L. J. Q. B. 27, 31 L. T. R«p. X. S.
678, 23 Wkly. Rep. 230, holding that al
though
" in general, the question of election
can only be properly dealt with as a ques
tion of fact for the jury, subject to the di
rection of the presiding judge . . there
may no doubt be eases in which the act of
the contractee in regard to his dealings with
or proceeding against the agent, with full
knowledge of the facts and freedom of choice,
may be such as to preclude him in point of
law from afterwards resorting to the prin
cipal."
15. Alabama.— Montgomery Bank c. Plan-
nett. 37 Ala. 222.
Michigan. — Lesher p. Loudon. 85 Mich. 52,
48 N. W. 278; Saginaw, etc., R. Co. v. Chap-
pell, 56 Mich. 190, 22 X. W. 278.
Missouri. — Smith v. Stokes, 76 Mo. 178.
Veto York.— Bostwick v. Mutual Re
demption Bank, 25 How. Pr. 314.
Xorth Carolina. — Sneed v. Smith. 61 X. C.
595.
Texas. — Campbell v. Crowlev, (Civ. App.
1900) 56 S. W. 373.
United States.—- Stoll v. Loving. 112 Fed.
885, 50 C. C. A. 173.
See 40 Cent. Dig. tit. " Principal and
Agent," § 721-724.
If there is more than a mere scintilla of
evidence, the question should be submitted to
the jury. Gates B, Max, 125 X. C. 139, 34
S. E. 260; Bellman v. Pittsburg, etc., R.
Co., 31 Pa. Super. Ct. 389.
Taking case from jury see, generally, Tbiai.
16. Covington v. Xewberger, 99 X. C. 523,
6 S. E. 205, holding that in an action by au
innkeeper against a merchant for his trav
eler's board., in the absence of evidence to
justify an inference that plaintiff notified
defendant of the traveler's failure to pay
cash, according to custom, or that the case
is an exception to such general custom, the
issue should not be submitted to the jury,
but verdict directed against plaintiff.
17. Ripley v. Case, 86 Mich. 261, 49 X. W.
46 (holding that where it was admitted that
plaintiff purchased a bond in reliance on the
false representations of defendant's agent,
and that defendant had received the amount
paid for the bond, the court should direct a
verdict for plaintiff for that amount):
Clafiin, o. Lenheim. 66 X. Y. 301 (holding
that the facts bearing upon a question of
constructive notice being undisputed, that
question was one of law for the court ) .
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proper instructions from the court,18 even though the evidence be not full and
18. Alabama.—Thomaaville First Nat Bank
V. Gobey, (1907) 44 So. 635; Robinson v.
Green, (1906) 43 So. 797; Shields v. Sheffield,
79 Ala. 91; South Alabama, etc., R. Co.
'
o.
Henlein, 52 Ala. 606, 23 Am. Rep. 678;
Gimon v. Terrell, 38 Ala. 208; Montgomery
Bank v. Plannett, 37 Ala. 222; McDonnell v.
Montgomery Branch Bank, 20 Ala. 313; Mc-
Clurg t7. Spottswood, 19 Ala. 166.
Colorado.— Schoelkopf v. Leonard, 8 Colo.
159, 6 Pac. 209.
Connecticut.— Bloch v. De Lucia, 80 Conn.
716, 66 Atl. 769.
Georgia. — Palmour v. Roper, 119 Ga. 10,
45 S. E. 790.
Idaho.— Morgan v. Ncal, 7 Ida. 629, 65 Pac.
66, 97 Am. St. Rep. 264.
Illinois.— Hankinson v. Lombard, 25 111.
572, 79 Am. Dec. 348; Iroquois Furnace Co.
r. Ross, 76 111. App. 549; Cook p. Smith, 73
111.App. 483.
Iowa.— Gough v. Loomis, 123 Iowa 642,
99 N. W. 295; Jewell v. Posey, 119 Iowa 412,
93 N. W. 379 ; Hughbanks v. Boston Inv. Co.,
92 Iowa 267, CO N. W. 640; Patton v. Bond,
50 Iowa 508.
Maryland. —Darrin v. Whittingham. (1907 )
68 Atl. 269 ; Fifer t>.Clearfield, etc., Coal, etc.,
Co., 103 Md. 1, 02 Atl. 1122; Rogers v. Sever-
son, 2 Gill 385.
Massachusetts.— Whittier v. Child, 174
Mass. 36, 54 N. E. 344; Ayer v. R. W. Bell
Mfg. Co., 147 Mass. 40, 16 N. E. 754.
Michigan.— Mail, etc., Co. v. Wood, 140
Mich. 505, 103 X. VV. 864; Fontaine Cross
ing, etc., Co. v. Rauch, 117 Mich. 401, 75
N. W. 1063 (holding that the question
whether certain correspondence and subse
quent dealings show agency is for the jury
where reasonable minds might differ in re
gard thereto) ; Shaw v. Gilmore, 76 Mich.
127, 42 N. W. 1082; Saginaw, etc., R. Co. v.
Ohappell. 50 Mich. 190, 22 N. W. 278.
Minnesota.— Bartleson r. Vanderhoff, 96
Minn. 184, 104 N. W. 820; Jensen i>.Weide,
42 Minn. 59, 43 N. W. 688.
Missouri — Berkson v. Kansas City Cable
R. Co., 144 Mo. 211, 45 B. VV. 1119; Trimble
v. Keer, etc., Mercantile Co., 56 Mo. App.
683.
Nebraska.— Walsh v. Peterson. 59 Nebr.
645, 81 N. W. 853; Southern Pine Lumber
Co. v. Fries. 1 Nebr. (Uiioll.) 691. 96 N. W. 71..
New Jersey.— Scull v. Skillton, 70 N. J. L.
702, 59 Atl 457.* Gulick v. Grover, 33
N. J. L. 463, 97 Am. Dec. 728.
A"etc York. —■Franklin Bank Note Co. v.
Mackey, 83 Hun 511, 31 N. Y. SuppL 1057
[reversed on ground of insufficiency of evi
dence to go to jurv in 158 N. Y. 140.' 52 N. E.
737]; De Bavier'p. Funk. 21 N. Y. Suppl.
410 [affirmed in 142 N. Y. 633, 37 N. E.
566] : Tebbetts v. Lew, 11 N. Y. Snppl. 684;
Conklin v. Tuthill, 10 N. Y. St. 624; Bruce
r. Welch, 6 N. Y. St. 617.
Orrtfon. — Neppach v. Oregon, etc., R. Co.,
46 Oreg. 374, 80 Pac. 482; Glenn v. Savage,
14 Oreg. 567, 13 Pac. 442.
Pennsylvania. — Union Refining, etc., Co.
v. Bushnell, 88 Pa. St. 89; Bellman v. Pitts
burg, etc., R. Co., 31 Pa. Super. Ct. 389;
Spanogle v. Doane, 15 Wkly. Notes Cas. 156.
South Carolina.— Campbell v. Chiles, 2 Mill
251.
Texas — Bradstreet Co. v. Gill, 72 Tex. 115,
9 S. W. 753, 13 Am. St. Rep. 768, 2 L. R. A.
405; Majors v. Goodrich, (Civ. App. 1900) 54
S. W. 919; Western Union Tel. Co. v. Mc-
Leod, (Civ. App. 1894) 25 S. W. 721.
Canada. — Macaulay v. Proctor, 2 Grant
Ch. (U. C.) 390; Waddell v. Gildersleeve, 16
U. C. C. P. 565; De Blaquiere v. Becker, 3
U. C. C. P. 107.
See 40 Cent. Dig. tit. "Principal and
Agent," § 722.
Whether an agency by estoppel has been
created is usually a question for the jury.
Union Trust Co. v. McKeon, 76 Conn. 508, 57
Atl. 109; Morgan r. Neal, 7 Ida. 629, 65 Pac.
66, 97 Am. St. Rep. 264; McClure t>.Mur-
phev, 120 Mich. 134, 85 N. W. 462; Ferneau
p. YVhitford, 39 Mo. App. 311; Fargo First
Nat. Bank v. Minneapolis, etc., Elevator Co.,
11 N. D. 280, 91 N. W. 436 (holding that
under Rev. Codes, § 4308, which provides that
an agency is ostensible where the principal
intentionally or by want of ordinary care
caused a third person to believe another
party his agent who was not really employed
by him, where an agent had for some years
represented the interest of a mortgagee in
crops raised on a certain farm, the question
whether in a subsequent year the same per
son was the ostensible agent of the mortgagee
in reference to the crop grown, no notice of
an interruption in the old arrangement hav
ing been given, was properlv submitted to
the jurv) ; Fisher v. O'Donnell, 153 Pa. St.
619, 26 Atl. 203; Parr r. Northern Electrical
Mfg. Co., 117 Wis. 278, 93 N. W. 1099 (hold
ing that whether a shop superintendent had
apparent authority in a particular case by
reason of the way in which the business of
the corporation was conducted is a question
for the jury unless all the facts are undis
puted and the inferences of fact therefrom
are such that but one conclusion can be
drawn ) .
Revocation of agency. — Where the fact*
as to revocation of agency are in dispute,
the question whether the agency was revoked
is for the jurv. Clamp v. Cutler, 39 Colo.
117, 88 Pac. 854; Johnson i\ Doon. 131 Mich.
452, 91 N. W. 742; Lamothe v. St. Loui*
Marine R., etc., Co., 17 Mo. 204; Beard v.
Kirk, 11 Ni H. 397. And where notice of
revocation is disputed it is for the jury to
say whether sufficient notice was given.
Claflin r. Lenheim, 66 N. Y. 301 [rever*
i»& 5 Hun 629] ; McNeilly v. Continental
L. Ins. Co., 66 N. Y. 23 ; Perrine r. Jerrayn,
163 Pa. St. 497, 30 Atl. 202; Deford ». Rey
nolds, 36 Pa. St. 325. But where the facts
are undisputed it is for the court to deter
mine, as matter of law, whether they consti-
\ute sufficient notice. Clark v. Mullenix, 11
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satisfactory;18 and it is error for the court to take the question from the jury by
directing a verdict, by instruction, by nonsuit, or by sustaining a demurrer to the
evidence.20 But whether or not there is any evidence tending to prove the exist
ence of an agency is for the court to determine, and if there is none, or if it is so
slight that a finding thereon of the existence of the agency would not be sustained,
the question should not be submitted to the jury,21 nor should the question be
submitted to them where the facts relating to the existence of the agency are
undisputed and are such that only one reasonable, conclusion could be drawn
therefrom.23 But even where the facts are undisputed, if different conclusions
could reasonably be drawn therefrom, the question should be submitted to the
jury.23
(n) As to Nature and Extent of Authority. Upon a conflict or
ev dence as to the nature or extent of authority orally conferred upon an agent of
to be implied from facts and circumstances the question is generally one of fact
for the jury, guided by proper instructions from the court,21 and it is error to take
Ind. 532; Clallin c. Lenheim, supra, question
of constructive notice.
19. Alabama.— Martin r. Brown, 75 Ala.
442.
Maine.— Trundy p. Farrar, 32 Me. 225.
Maryland.— National Mechanics' Bank i>.
Baltimore Nat. Bank, 36 Md. 5.
New York.— Western Transp. Co. v. Haw-
ley. 1 Daly 327, holding that very slight evi
dence that a person assuming to act as de
fendant's agent was his agent should suffice
to carry the question to the jury.
Oregon. — Glenn v. Savage, 14 Oreg. 567, 13
Pac. 442.
See 40 Cent. Dig. tit. " Principal and
Agent," § 722.
20. .Jewell v. Posey, 119. Iowa 412, 93 N. W.
379 (direction of verdict) ; Glenn v. Savage,
14 Oreg. 567, 13 Pac. 442 (instruction) ; Bell
man v. Pittsburg, etc., R. Co., 31 Pa. Super.
Ct. 389 (nonsuit); Waddell p. Gildersleeve,
16 U. C. C. P. 565 (demurrer to evidence).
See. generally. Trial.
21. Alabama.— McClung v. Spotswood, 19
Ala. 165.
Colorado.— Lester v. Snyder, 12 Colo. App.
351, 55 Pac. 613.
Delaicare.— Coe v. Johnson, 6 Houst. 9.
Maryland. — National Mechanics' Bank v.
Baltimore Nat. Bank, 36 Md. 5.
Missouri. — Trimble V. Keer, etc., Mercan
tile Co., 56 Mo. App. 683, 686, holding that" while the question of agency is usually a
question of fact for the .jury, that has refer
ence merely to the sufficiency of the evidence.
The question, whether there is any evidence
tending to show agency for a certain pur
pose, is alwavs a question of law for the
court."
New Jersey.— See Gulick v. Grover, 33
N. J. Lt 463, 97 Am. Dec. 728.
I'ennsylvania. — Lamb v. Irwin, 69 Pa. St.
436.
See 40 Cent. Dig. tit. "Principal and
Agent," § 722.
22. Alabama.— McClung V. Spotswood, 19
Ala. 165.
Colorado.— Lester r. Snvder, 12 Colo. App.
351, 55 Pac. 613. '■
Tennessee. — Wilcox r. Hines. 100 Tenn. 524,
46 S. W. 781. 66 Am. St. Rep. 761.
Utah.— McCornick v. Queen of Sheba GoM
Min., etc., Co., 23 Utah 71, 63 Pac. 820.
Canada. — Dominion Coal Co. v. Kingswell
Steamship Co., 33 Nova Scotia 499.
See 40 Cent. Dig. tit. "Principal and
Agent,1' § 722.
23. South Bend Tov Mfg. Co. r. Dakota
F. 4 M. Ins. Co., 3 S. D. 205, 52 N. W. 866.
24. Alabama.— Birmingham Mineral R. Co.
v. Tennessee Coal, etc., Co., 127 Ala. 137, 28
So. 679; La Favette R. Co. c. Tucker, 124 Ala.
514, 27 So. 447"; Carew i:. Lillienthal. 50 Ala.
44 ; Montgomery Bank v. Plannett, 37 Ala.
222; McClung v. Spotswood, 19 Ala. 165;
Foster c. Johnson, 13 Ala. 379.
Arkansas. — Brockman Commission, etc., Co.
v. Pound, 77 Ark. 364, 91 S. W. 183; Jacob-
son v. Poindexter, 42 Ark. 97.
Connecticut.— Hyman v. Waas, 79 Conn.
251, 64 Atl. 354; Hough v. City F. Ins. Co.,
29 Conn. 10, 76 Am. Dec. 581.
District of Columbia.—Norfolk, etc., Steam
boat Co. d. Davis, 12 App. Cas. 306.
Georgia.— Luckie v. Johnston, 89 Ga. 321,
15 S. E. 459; Centurv Bldg. Co. r. Lew-
kowitz, 1 Ga. App. 636," 57 S. E. 1036.
Illinois.— Hale Elevator Co. r. Hale, 201
111. 131, 66 N. E. 249; Schmoldt v. Langston,
106 111.App. 385.
Indiana. — Grand Rapids, etc., R. Co. c.
King, (App. 1908) 83 N. E. 778.
Iowa.— C. Shenkberg Co. r. Porter, (1908)
114 N. W. 890; D. M. Osborne v. Ringland.
122 Iowa 329, 98 N. W. 116; Holsten r.
Wheeler, (1899) 78 N. W. 845; Hughbank*
!>. Boston Inv. Co., 92 Iowa 267, 60 N. W.
640; Keenan i>.Missouri State Mut. Ins. Co.,
12 Iowa 126.
Kansas.—'Cain Bros. Co. v. Wallace, 46
Kan. 138, 26 Pac. 445.
Kentucky. — Meagher v. Bowling. 107 Kv.
412, 54 S. W. 170, 21 Kv. L. Rep. 1149;
Booth r. Bethel, 78 S. W. 868, 25 Ky. L. Rep.
1747; Cartmel r. Cnverzaught, 54 S. W. 965,
21 Ky. L. Rep. 1282.
Maine.— Davies r. Eastern Steamboat Co,
94 Me. 37!). 47 Atl. 896, 53 L. R. A. 239.
Man/land.— Groscup v. Downev. 105 Md.
273, 65 Atl. 930.
Massachusetts. — Hawks r. Davis. 185 Mass.
119, 69 N. E. 1072; Heath v. New Bedford
[IV, F, 2, b, (I)]
PRINCIPAL AND "AGENT [31 Cyc] 1675
the case from them by nonsuit, instruction, or by direction of verdict.85 But
Safe Deposit, etc., Co., 184 Mass. 481, 60
N. E. 215; Baker v. Tihbetts, 162 Mass. 468,
39 E. 350; Sturtevant v. Wallack, 141
Mass. 116, 4 N. E. 615; Thomas v. Wells,
140 Mass. 517, 5 N. E. 485; Twombly <;.■
Monroe, 136 Mass. 464; Lawrence v. Lewis,
133 Mass. 561 ; Lovejoy v. Middlesex K. Co.,
128 Mass. 480.
Michigan.— Superior Drill Co. p. Carpen
ter, 150 Mich. 202, 114 X. VV. 67; Schaub v.
Welded-Barrel Co., 125 Mich. 591, 84 N. W.
1095 ; Flattery v. Cunningham, 125 Mich. 467,
84 N. W. 625; Griffin v. McKnight, 116 Mich.
468, 74 N. W. 650; Hurley v. Watson, 92
Mich. 121, 52 N. W. 457;* White p. King,
87 Mich. 107, 49 N. W. 518; Partridge r.
Sterling, 79 Mich. 302, 44 N. W. 614; Va>i
Vranken p. Union News Co., 78 Mich. 217,
44 N. W. 337 ; O'Connor p. Le Roux, 78 Mich.
48, 43 N. W. 1084; Shaw p. Gilmore. 76
Mich. 127, 42 N. W. 1082; Tunison v. Detroit,
etc., Copper Co., 73 Mich. 452, 41 N. W.
502; Buhl p. Smith, 69 Mich. 552, 37 N. W.
554.
Missouri. — Corder P. O'Neill, 176 Mo. 401,
75 S. W. 764; St. Louis State Bank p. Frame,
112 Mo. 502, 20 S. W. 620; Hoffman Heading,
etc., Co. c. St. Louis, etc., R. Co., 119 Mo.
App. 495, 94 S. W. 597; Hackett v. Van
Frank, 105 Mo. App. 384, 79 S. W. 1013;
Nicholson p. Golden, 27 Mo. App. 132.
Nebraska.—New Orleans Coffee Co. p. Cady,
69 Nebr. 412, 95 N. W. 1017 ; Wahsh p. Peter-
son, 59 Nebr. 645, 81 N. W. 853; Holt P.
Schneider, 57 Nebr. 523, 77 N. W. 1086;
Johnston v. Milwaukee, etc., Inv. Co., 43
Nebr. 480, 64 N. W. 1100.
New Hampshire.— Great Falls Co. p. Wor-
ster, 15 N. H. 412.
New Jersey.—Crossley p. Kenny, 71 N. J. L.
124, 58 Atl. 395.
New York.— Lilienthal v. German Ameri
can Brewing Co., 121 N. Y. App. Div. 628, 106
N. Y. Suppl. 402; Merkel p. Lazard, 114 N. Y.
App. Div. 25, 99 N. Y. Suppl. 686; Williams
r. Brandt, 90 N. Y. App. Div. 607, 86 N. Y.
Suppl. 389; Fitch v. Metropolitan Hotel Sup
ply Co., 69 N. Y. App. Div. 611, 74 N. Y.
Suppl. 616; Wanamnker v. Megraw. 48 N. Y.
App. Div. 54, 62 N. Y. Suppl. 692 [reversed
on other grounds in 168 N. Y. 125, 61 N. E.
112] ; Allen v. Tarrant, 7 N. Y. App. Div.
172, 40 N. Y. Suppl. 114; Bickford v. Menier,
36 Hun 446 [reversed on other grounds in
107 N. Y. 490, 14 N. E. 438]; Bingham r.
Harris. 10 Daly 522 [affirmed in 97 N. Y.
626]; Walton v. Mather, 4 Misc. 261, 24
N. Y. Suppl. 307 [affirmed in 15 Misc. 453.
37 N. Y. Suppl. 26 (affirmed in 16 Misc. 546,
38 N. Y. Suppl. 782)]; De Bautte p. Curiel,
2 Misc. 170, 21 N. Y. Suppl. 617 [affirmed
in 142 N. Y. 035, 37 N. E. 566]; Lamb r.
nirschberg, 1 Misc. 108, 20 N. Y. Suppl. 078;
Murgatroyd v. Hempstead Gas, etc., Co., 68
N. Y. Sup'pl. 56; Commercial Bank p. Norton,
1 Hill 501 ; McMorris p. Simpson, 21 Wend.
610.
North Dakota.— Fargo First Nat. Bank ».
Minneapolis; 'etc., Elevator Co., 11 N. D. 280,
, 91 N. W. 436.
Oregon. — Neppach v. Oregon, etc., R. Co.,
40 Oreg. 374, 80 Pac. 482 ; Glenn v. Savage,
14 Oreg. 567, 13 Pac. 442.'
Pennsylvania. — American Car, etc., Co. ">.
Alexandria Water Co., 218 Pa. St. 542, 67
Atl. 861; Singer Mfg. Co. P. Christian, 211
Pa. St. 534, CO Atl. 1087; Liriinger v. Lat-
shaw, 109 Pa. St. 398, 32 Atl. 440; Louch-
heim P. Davies, 148 Pa. St. 499, 24 Atl. 72;
Union Refining, etc., Co. v. Bushnell, 88 Pa.
St. 89; Klingensmith v. Klingensmith, 31 Pa.
St. 460; Allegheny Valley R. Co. v. Steele, 1
Pennyp. 312, 11 Wkly. Notes Cas. 113; Swing
v. Bates Mach. Co., 32 Pa. Super. Ct. 403;
Stockwell p. Loecher, 9 Pa. Super. Ct. 241 ;
Kollock v. Ridley Park Assoc., 2 Wkly. Notes
Cas. 408.
South Dakota.— McLaughlin P. Wheeler, 1
8. D. 497, 47 N. W. 816.
Texas. — International Harvester Co. v.
Campbell. 43 Tex. Civ. App. 421, 96 S. W.
93; Majors p. Goodrich, (Civ. App. 1900) 54
S. W. 919.
Washington.— Harvey v. Sparks, 45 Wash.
578, 88 Pac. 1108; Lough v. Davis, 35 Wash.
449, 77 Pac. 732.
Wisconsin.— Domasek v. Kluck, 113 Wi*.
336, 89 N. W. 139.
United States. — Ladd P. jEtna Indemnity
Co., 128 Fed. 298.
Canada. — De Blaquire p. Becker, 8 U. C.
C. P. 167; Workman v. McKinstrv, 21 U. C.
Q. B. 62.3.
See 40 Cent. Dig. tit. "Principal and
Agent," § 724.
Whether an agency was general or special
is a question of fact for the jury. Dickinson
County v. Mississippi Valley Ins. Co., 41
Iowa 286; Lough v. Davis, 35 Wash. 449, 77
Pac. 732.
Legality of agency contract.— If the con
tract of agency is doubtful and the evidence
conflicting as
'
to its legality, it is for the
jury to determine whether the employment
was improper. Mulligan P. Smith, 32 Colo.
404, 76 Pac. 1063 (holding, however, that
where the contract is in writing the legality
or illegality of the employment is a question
for the court) ; Boehmer p. Foval, 55 III.
App. 71; Lebus P. Dunlap, 80 S. W. 803, 20
Ky. L. Rep. 147; Chesebrough p. Conover,
140 N. Y. 382, 35 N. E. 633; Dunham p.
Hastings Pavement Co., 56 N. Y. App. Div.
244, 67 N. Y. Suppl. 632; Brown P. Brown,
34 Barb. (N. Y.) 533. If, however, the
opening statement of counsel for plaintiff
makes it clear that the contract relied upon
Is illegal the court will direct a verdict.
Oscanvan P. Winchester Repeating Arms Co.,
103 U. S. 261, 26 L. ed. 539; Meguire r.
Corwine. 101 U. S. 108, 25 L. ed. 899.
25. District of Columbia.— Held P. Walker,
25 App. Cas. 486.
/mra.— Kaufman v. Farley Mfg. Co., 78
Iowa 679, 43 N. W. 612, 16 Am. St. Rep.
462.
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whether there is any competent evidence to establish the extent of the authority
is a question of law for the court, and it has been held that the question of the
extent of the authority should not be submitted to the jury where there is no
competent evidence, or where it is manifestly insufficient to prove the authority,"
nor where undisputed facts relating to the authority are such that reasonable
minds could draw only one conclusion therefrom;27 but even where the facts are
not in dispute the question should be given to the jury if reasonable minds could
draw different conclusions therefrom.28 Where the authority is conferred in writ
ing the nature and extent thereof are questions of law for the court and should
not be submitted to the j ury .20 It has been held, however, not to be prej udicial error
Kansas.— Leu v. Mayer, 52 Kan. 419, 34
Pac. 969.
Maine.— Cloran v. Houlehan, 88 Me. 221,
33 Atl. 986.
Massachusetts.— Beston v. Amadon, 172
Mass. 84, 51 N. E. 452.
Missouri. — Bartlett v. Sparkman, 95 Mo.
136, 8 S. W. 406, 6 Am. St. Rep. 35.
.Veio York.— Waters' Patent Heater Co.' v.
Tompkins, 14 Hun 219; Hannon v. Moore, 3
Misc. 358, 23 N. Y. Suppl. 120; Schneider v.
Finkelstein, 107 N. Y. Suppl. 126. . .
Pennsylvania. — Slonecker v. Garrett, 48
Pa. St. 415.
South Carolina.— Robert Buist Co. v.
Lancaster Mercantile Co., 73 S. C. 48, 52
S. E. 789.
Wisconsin.— Ames v. D. J. Murray Mfg.
Co., 114 Wis. 85, 89 N. W. 836; Conroe v.
Case, 74 Wis. 85, 41 N. W. 1064.
See 40 Cent. Dig. tit. " Principal and
Agent," § 724..
26. Idaho.— Wilson v. Vogeler, 10 Ida. 599*
79 Pac. 508.
Illinois.— Illinois Moulding Co. v. Page,
etc., Mfg. Co., 104 111. App. 1.
Indian Territory. — Hunt v. Johnson, etc.,
Dry Goods Co., (1907) 104 S. W. 841;
Gentry v. Singleton, 4 Indian Terr. 346, 69
S. W. 898.
Michigan. — Wierman v. Bay Citv-Michigan
Sugar Co., 142 Mich. 422, 106 N. W. 75;
Bond v. Pontiac, etc., R. Co., 62 Mich. 643,
29 N. W. 482, 4 Am. St. Rep. 885. .
Weu? Jersey.— Rvle v. Manchester Bldg.,
etc., Assoc., 74 N. Jw L. 840, 67 Atl. 87; Bel-
cher v. Manchester Bldg., etc., Assoc., 74
N. J. L. 833, 67 Atl. 399; Gulick v. Grover,
33 N. J. L. 463, 97 Am. Dec. 728.
Sew York.— Franklin 'Bank Note Co. v.
Mackev. 158- N. Y. 140, 52 N. E, 737; Dows
v. Perfin, 16 N. Y. 325.
South Dakota.— Quale v. Hazel, 19 S. D.
483. 104 Nj W. 215.
Wisconsin.— Heath v. Paul, 81 Wis. 532,
51' N. W". 876.
See 40 Cent. Dig. tit. " Principal and
Agent," §Si 722-724.
27. Illinois.— Halladay v. Underwood, 90
111. App. 130.
Montana.— Herbert r. King. 1 Mont. 475.
Netc York.— Arbesfeld V. Tanenbaum, 96
N. Y. Suppl. 424.
Oregon. — See Long Creek Bldg. Assoc. v.
State Ins. Co., 29 Oreg. 569, 46 Pac. 366.
Pennsylvania.— Elliott v. Wanamaker, 155
Pa. St. 67, 25 Atl. 826; Langenheim v. An-
Schutz-Bradberry Co., 2 Pa. Super. Ct. 285,
38 Wkly. Notes Cas. 505.
South Dakota.— South Bend Toy Mfg. Co.
v. Dakota F. & M. Ins. Co., 3 8. D. 2U5, 52
N. VV. 866, holding, however, that the power
to take the case from the jury under these
circumstances should be exercised only in a
very clear case.
See 40 Cent. Dig. tit. " Principal and
Agent," | 724.
28. Reid v. Kellogg, 8 S. D. 596, 67 N. W.
687; Parr r. Northern Electrical Mfg. Co.,
117 Wis. 278, 93 N. W. 1099.
29. Georgia.— Claflin v. Continental Jersey
Works, 85 Ga. 27, H S. E. 721 ; Dobbins r.
Etowa Mfg., etc., Co., 75 Ga. 238.
Kansas.— Philadelphia Mortg., etc, Co. t.
Hardestv, 68 Kan. 683, 75 Pac. 1115; Cain
Bros. Co. v. Wallace, 46 Kan. 138, 26 Pac.
445.
Maryland. — Groscup v. Downey, 105 Md.
273, 65 Atl. 930; Equitable Life Assur. Soc.
v. Poe, 53 Md. 28.
Missouri. — Npf singer f. Ring, 4 Mo. App.
576 [reversed on other grounds in 71 Mo.
149, 36 Am. Rep. 456].
Ohio.— .Pollock v. Cohen, 32 Ohio St.
514.
Oregon. —Anderson v. Adams, 43 Oreg. 621,
74 Pac. 215; Williamson r. North Pac. Lum
ber Co., 38 Oreg. 5Q0, 63 Pac. 16, 64 Pac.
854, ,holding that where a conversation be
tween the parties, so far as it related to th?
authority of plaintiffs to act for defendant
in settling » controversy, was merged in a
letter from defendant to plaintiffs, so that
the authority must be determined therefrom,
its construction is for the court, although it
is to be construed in connection not only
with a prior letter, but with defendant's tes
timony as to how a clause happened to be
added to the letter, and with the surround
ing circumstances. , . .
Pennsylvania.-— American Car, etc., Co. r.
Alexandria Water Co., 218 Pa. St. 542, 67
Atl. 861; Loudon Sav. Fund Assoc. e. Hagers-
town Sav. Bank, 36 Pa. St. 498. 78 Am. Dec.
390; Fisher p. 'Mover, 17 Wkly. Notes Cas.
500. ■
Texas. — De Cordova v. Kuowles. 37 Tex.
19. /
England.— Berwick r. Horsfall, 4 C. B.
N. S. 450, 4 Jur. N. S. 615, 27 L. J. C. P.
193, 6 Wkly. Rep. 471, 93 E. C. L. 450,
where the court construed a power of attor
ney which was lost, upon oral proof of its
content*: / . i ■.
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to submit the question of the extent of the authority to the jury where the writing
creating the agency was obscure and ambiguous,30 or where the authority rested
partly in parol and partly in writing."
(in) As to Whom Agent Acted For. Where the facts are in dispute the
question as to which of two parties to a transaction an agent represented is a
question of fact for the jury,32 as is also the question whether a person acted in a
transaction as principal or as agent for another.33 But where the evidence is such
that the only inference that can be drawn therefrom is that he acted as agent and
not as principal it is error to submit the question to the jury.34
(iv) As TO Ra tifica tion. Where competent evidence adduced is such that
reasonable men could draw different conclusions as to whether or not there has
been a ratification of unauthorized acts or contracts the question is one of fact to
be determined by the jury under proper instructions from the court,36 and it is
Canada. — Churchill v. McKay, 20 Can.
Sup. Ct. 472:
See 40 Cent. Dig. tit. " Principal and
Agent," §§ 722-724.
30. Berry v. Haldeman, 111 Mich. 667, 70
N. W. 325.
31. McLaughlin v. Wheeler, 1 S. D. 497, 47
N. W. 816, holding that where an agent's
authority rests partly in parol and partly in
writing, if the parol evidence is conflicting,
or the written instructions ambiguous, it is
for the jury to find the scope and extent of
his authority.
32. State v. Bristol Sav. Bank, 108 Ala. 3,
18 So, 533, 54 Am. St. Rep. 141; Schlesinger
v. Texas, etc., R. Co., 87 Mo: 146 [affirming
13 Mo. App. 471]; New England Mortg. Se
curity Co. v. Gay, 33 Fed. 636.
33. Arkansas.— Boyington v. Van Etten,
62 Ark. 63, 35 S. W. 622, holding that where
there was conflicting evidence on this ques
tion it was error to instruct a verdict.
Illinois.— Morris c. Dixon Nat. Bank, 55
111. App. 298.
Massachusetts.— Shattuck v. Eastman, 12
Allen 309; Delano v. Curtis, 7 Allen 470.
Nebraska.— Equitable L. Assur. Co. V.
Brobst, 18 Nebr. 526, 26 N. W. 204.
■ yew Jersey.— Stewart v. Johnson, 1 N. J.
L. 27.
Neic York.— Badger v. Cook, 117 N. Y.
App. Div. 328, 101 N. Y. Suppl. 1067; De
Bavier v. Funke, 21 N. . Y. Suppl. 410
[affirmed in 142 N. Y. 633, 37 N. E. 566];
Cunningham 1?. Soules, 7 Wend. 106.
Pennsylvania. — Dunlap i>. Potts, 1 Lane.
L. Rev. 171. /
Washington.— Heinzerling v. Agen, 46
Wash. 390, 90 Pac. 262.
Wisconsin.— Conroe v. Case, 79 Wis. 338,
48 N. W. 480 j Northern Nat. Bank v. Lewis,
78 Wis. 475, 47 N. W. 834.
See 40 Cent. Dig. tit. " Principal and
Agent," 8§ 722-724.
To whom credit was given upon the making
of an oral contract is generally a question
for the jury. Anderson I*. Tlmberlake, 114
Ala. 377, 22 So. 431, 62 Am. St. Rep. 105;
Hovevr. Pitcher, 13 Mo. 191; Brown v.
Rundlqtt, 15 N. H. 380; Kean l>. Davis, 20
X. .T. L. 425; Wasserman e. Bacon, 80 N. Y.
App. Div. 505, 81 N. Y. Suppl. 193; Pent/, v.
Stanton, 10 Wend (X. Y.) 271, 25 Am,. Dec.
558; Miller v. Ford, 4 StrobU. (S. C.) 213; Ed
wards v. Smith, 5 L. J. C. P. O. S. 11. But
where the question depends upon the terms
of a written contract the question is one iof
law for the court. Kean t". Davis, 20 N. J. L.
425.
34. New Orleans Coffee Co. v. Cady, 69
Nebr. 412, 95 N. W. 1017; La Soeiete
Anonyme De L'Union Des Papeteries C.
Marks, 21 N. Y. Suppl. 706; Johnson v.
Cate, "7 Vt. 218, 59 Atl. 830.
35. Georgia.— Noble v. Burney, 124 Ga.
960, 53 S. E. 463; Burr v. Howard, 58 Ga.
564.
Illinois.— FLsher v. Stevens, 16 111. 397;
Iroquois Furnace Co. v. Ross, 70 111. App.
549; Pohl v. Davenport Malt, etc., Co., 46
111. App. 513.
Massachusetts.— Fogg v. Boston, >etc., R.
Corp., 148 Mass. 513, 20 N. E. 109, 12 Am.
St. Rep. 583; Lawrence v. Lewis, 133 Mass.
561.
Michigan. —Heffron v. Armsby, 61 Mich.
505, 28 N. W. 672. ...
Missouri.— Hackett V. Van Frank, 105
Mo. App. 384, 79 S. W. 1013.
Neto York.— Lilienthal v. German Ameri
can Brewing Co., 121 N. Y. App. Div. 628,
106 N,. Y. Suppl. 402; Allen v. Corn Exch.
Bank, 87 N. Y. App. Div. 335, 84 N. Y.
Suppl. 1001; Krauss v. J, H. Mohlman Co..
17 Misc. 288, 40 N. Y. Suppl. 367 [affirmed
in 18 Misc. 430, 42 N. Y. Suppl. 23].
I'ennsyliyania.— Fenn v. Dickey, 178 Pa.
St. 258, 35 Atl. 1108; Garrett v. Gonter, 42
Pa. St. 143.
South Dakota.— Quale v. Hazel, 19 S. D.
843, 104 N. W. 215.
Texas. — San Antonio Fifth Nat. Bank r.
Iron City Nat Bank, 92 Tex. 43fi, 49 S. W.
368; Commercial, etc., Bank v. Jones, 18
Tex. 811.
Vermont.— Corliss v. Smith, 53 Vt. 532.
Virginia. — Hortons v. Townes, 6 Leigh 4".
Wisconsin.— Mygatt v. Tarbell, 78 Wis.
351, 47 N. W. 618.,,
United States. — Bell v. Cunningham. '5
Pet. 69. 7 L. ed. 606; ^Etna Indemnity Co.
v.' Ladd, 135 Fed. 636, .68 C. C. A. 274;
Findlay r. Pertz, 74 Fed. 681, 20 C. C. A.
062.
See 40 Cent, Dig. tit. "Principal and
Agent," I 725. „.
'
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error to withdraw the case from them by instruction or by direction of verdict.”
But if there is no evidence of ratification or if the evidence is such that only one
conclusion could be drawn therefrom by reasonable men, the question becomes
one of law for the court and should not be submitted to the jury.”
3. INSTRUCTIONS.
apply to actions arising out of the relation of principal and agent.”
The rules applying to instructions in civil actions in general *
Thus parties
are on request entitled to full instructions correctly stating the law.” The instruc
tions must be applicable to the issues," and to the facts which there is evidence
What is a reasonable time in which a prin
cipal must object to the acts of his agent or
be held to have satisfied them is a question
of fact for the jury.
Co. r. Montague, 59 Iowa 448, 13 N. W. 438.
36. Hutchinson v. Smith, 86 Mich. 145, 49
N. W. 1090; Palmer r. Seligman, 77 Mich.
305, 43 N. W. 974; Stokes v. Mackay, 140
N. Y. 640, 35 N. E. 786; Schull v. New
Birdsall Co., 15 S. D. 8, 86 N. W. 654;
Gano v. Chicago, etc., R. Co., 49 Wis. 57, 5
N. W. 45, 60 Wis, 12, 17 N. W. 15; Cooper
v. Schwartz, 40 Wis. 54.
37. Alabama.--Simon v. Johnson, 105 Ala.
344, 16 So. 884, 53 Am. St. Rep. 125.
Michigan.—Leonardson v. Troy Tp. School
Dist. No. 3, 125 Mich. 209, 84 N. W. 63;
Rapid Hook, etc., Co. v. De Ruyter, 117
Mich. 547, 76 N. W. 76; Wells v. Martin, 32
Mich. 478.
-
lſ innesota.--Wright v. Vineyard M. E.
Church, 72 Minn. 78, 7.4 N. W. 1015.
New York.- Kane v. Belknap, 70 Hun
211, 24 N. Y. Suppl. 167 [affirmed in 144
N. Y. 702, 39 N. E. 857]; Piper v. Herrick,
26 Misc. 649, 56 N. Y. Suppl. 386.
Pennsylvania.-Moore v. Patterson, 28 Pa.
St. 505; Sword r. Reformed Congregation
Keneseth Israel, 29 Pa. Super. Ct. 626.
South Dakota.-- Elfring r. New Birdsall
Co., 16 S. D. 252, 92 N. W. 29; Larpenteur
v. Williams, 12 S. D. 373, 81 N. W. 625.
See 40 Cent. Dig. tit. “Principal and
Agent,” $ 725.
38. See TRIAL.
39. Alabama.-Powell v. Wade, 109 Ala.
95, 19 So. 500, 55 Am. St. Rep. 915;
Vaughan v. Williamson, 78 Ala. 194.
Illinois.- Alexander r. Emmett, 169 Il:.
523, 48 N. E. 427; Stewart v. Butts, 45 Ill.
App. 512.
-
Maryland.— Pennsylvania, etc., Steam
Nav. Co. v. Dandridge, 8 Gill & J. 248, 29
Am. Dec. 543.
Michigan.— Rathbun v. Allen, 135 Mich.
699, 98 N. W. 735: Ockenfells r. Moeller, 79
Mich. 314, 44 N. W. 790. -
Minnesota.- Lahr v. Kraemer, 91 Minn.
26, 97 N. W. 418.
Nebraska—Walker v. Haggerty, 30 Nebr.
120, 46 N. W. 221.
North Carolina.-Taylor v. Albemarle
Steam Nav. Co., 105 N. C. 484, 10 S. E.
897. -
-
See 40 Cent. Dig. tit. “Principal and
Agent,” $$ 727–729.
* *
40. A labama.- Lawrence v. Randall, 47
Ala. 240. - -
Georgia.-Florida, etc., R. Co. v. Warne
doe, 81 Ga. 175, 7 S. E. 129.
Minnesota Linseed Oil
Iowa.--Steele r. Crabtree, 130 Iowa 313,
106 N. W. 753; Bigham v. Chicago, etc., R.
Co., 79 Iowa 534, 44 N. W. 805.
Kentucky.—Hutcheson v. Blakeman, 3
..
. Metc. 80.
Nebraska.-Norberg v. Plummer, 58 Nebr.
410, 78 N. W. 708. -
North Carolina.- Brittain v. Westall, 137
N. C









. W. 252. -
Vermont.— Johnson v. Cate, 77 Vt. 218,
59 Atl. 830.





Cent. Dig. tit. “Principal and
Agent,” $$ 727–729.
structions as to existence o
f agency see
Tutwiler r. McCarty, 121 Ala. 356, 25 So.







810; Southard v. Sturtevant, 109 Mass. 390;
Coggburn r. Simpson, 22 Mo. 351; Kliegel r.
Aitken, 94 Wis. 432, 69 N. W. 67, 59 Am. St.
Rep. 901, 35 L. R
.
A. 249.
Histºtiºns as to the disputed author
ity of an agent see Davis r. Davis, 93
Ala. 173, 9 So. 736; Knapp r. McBride,
7 Ala. 19; Watson v. Roth, 191 Ill. 382,
6
1 N. E
. 65; Daley v. Boston, etc., R
.
Co., 147 Mass. 101, 16 N. E
. 690; Hitch
cock v. Davis, 87 Mich. 629, 49 N. W. 912;
Harms r. Wolf, 114 Mo. 387, 89 S
.
W. 1037;






7 Atl. 384; Root r. Baldwin, (Tex. Civ.
App. 1899) 52 S
.
W. 586.
41. Alabama.-Williamson v. Tyson, 105
Ala. 644, 17 So. 336.
Florida.-Fridenberg v. Robinson, 14 Fla.
130.
Georgia.- Irby v. Lawshe, 62 Ga. 216.
Illinois.— Booksellers', etc., Assoc. v.
Swartwout, 83 Ill. App. 504.
Iowa.-- Lozier v. Graves, 91 Iowa 482, 59
N. W. 285.
Missouri-Minter v. Cupp, 98 Mo. 26, 10








W. 808; Harrison p
. Baker, 15 Nebr.
43, 14 N. W. 541.




Utah.— Shafer v. Russell, 28 Utah 444, 79
Pac. 559.
Wisconsin.— West p
. Wells, 54 Wis. 525,
11 N. W. 677.
In it col States.— Great Western Elevator
Co. v







See 40 Cent. Dig. tit. “Principal and
Agent,” $ 727 et seq.
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tending to prove; ° and cpmpetent evidence which has been introduced must not
be disregarded or ignored." Instructions must not be misleading or ambiguous,44
nor inconsistent and contradictory. 16 Instructions must be considered as a whole,4'
and hence it is not error to refuse an instruction adequately covered by other
instructions.47
4. Verdict and Findings. The rules governing verdicts and findings in actions
arising out of the relation of principal and agent are the same as those that apply
to civil actions in general.48
G. Judgment.4" The rules applicable to judgments in civil actions gener
ally 5'J apply to judgments in act ons arising out of the relation of principal and
42. Alabama.— De Loach Mills Mfg. Co. r*
.
Middlebrooks, 95 Ala. 459, 10 Bo. 917;
Knowles P. Street, 87 Ala. 357, 0 So.
273. , ,
California. — Eurl Fruit Co. v. Curtis, 110
Cal. 632. 48 Pac. 793; Bibb v. Bancroft,
(1S89) 22 Pac. 484.
Connecticut.— Morehouse R. Remson, 59
Conn. 392, 22 Atl. 427.
Oeorgia.— Thompson P. Douglass, 04 Ga.
57.
Illinois. — Benslev v. Brockwav, 27 111.App.
41(1.
Iowa.— Wendel p. Mallorv Commission
Co., 122 Iowa 712, 98 X. W. 612.
Massachusetts. — Taft v. Baker, 100 Mass.
68.
Michigan.— Scribner v. Hazeltine, 79 Mich.
370, 44 X. W. 618.
Pennsylvania.— Perrv r. Jensen, 142 Pa.
St. 125, 21 Atl. 806, 12 L. R. A. 393; Heffner
v. Chambers, 121 Pa. St. 84, 15 Atl. 492.
Texas. — Phelps t\ Miller, (Civ. App.
1904) 83 S. W. 218; San Antonio, etc., R.
Co. v. Griffin, 20 Tex. Civ. App. 91, 48 S. \V.
542; Mayer Bros. Drug Co. v. Tucker, (Civ.
App. 1896) 34 S. W. 786; Bowie Lumber Co.
v. Lyon, 2 Tex. Civ. App. 659, 21 S. W.
778.
See 40 Cent. Dig. tit. " Principal and
Agent," §8 727-728. i
43. Alabama.— Hollowav v. Harper, 108
Ala. 047, 18 So. 663.
Colorado.— Hewei P. Andrews, 12 Colo,
101. 20 Pac. 338.
District of Columbia.— Tyler*, r. Mutual
Dist. Messenger Co., 17 App. Cas. 85.
Minnesota.— Rice p. Longfellow Bros. Co.,
82 Minn. 154, 84 N. VV. 600.
Missouri. — Veitinger v. Winkler, 0 Mo,
App. 12.
Montana.— Nixon v. Cutting Fruit Pack
ing Co., 17 Mont. 90, 42 Pac. 108.
\eu> York.— Fulton V. Sewall, 116 App.
Div. 744, 102 X. Y. Suppl. 109. See Ludlow
P. Dole, 1 Hun 715, 4 Thomp. & C. 655
[affirmed in 02 X. Y. 617]. ..
Pennsylvania. — Plucker v. Miller, 26 Pa.
Super. Ct. 495.
Texas. — Gulf, etc., R. Co. p. Jacobs, 3 Tex.
Civ. App. 485. 23 S. \V. 145.
See 40 Cent. Dig. tit. " Principal and
Agent." i 727 el seq.
44. Alabama.— Birmingham Mineral R. Co.
r. Tennessee Coal, etc., R. Co., 127 Ala. 137,
28 So. 079; Singer Mfg. Co. u. Belgart, 84
Ala. 519, 4 So. 400.
Arkansas.— (juinn v. Sewell, 50 Ark. 380,
8 S. \V. 132.
California. — Mitrovich v. Fresno Fruit
Packing Co., 123 Cal. 379, 55 Pac. 1004.
Colorado.— Fisk v. Greeley Electric Light
Co., 3 Colo. App. 319, 33 Pac. 70.
Michigan. — Hensel v. Maas, 94 Mich. 503,
54 X. W. 381.
A'eie Mexico.— Kirchner v. Laughlin, 0
X. M. 300, 28 Pac. 505.
Xorth Dakota.—Linton v. Minneapolis, etc.,
Elevator Co., 2 X. D. 232, 50 X. W. 357.
Pennsylvania. — Perrv p. Jensen, 142 Pa.
St. 125, 21 Atl. 800, 12 L. R. A. 393.
Wisconsin.— Chase e. Dodge, 111 Wis. 70,
86 X. W. 548; Bouck v. Enos. 61 Wis. 060,
21 N. W. 825; McDonell v. Dodge, 10 Wis.
106. .....
United Utates.— ,F-tna Indemnity Co. v.
Ladd, 135 Fed. 630, 08 C. C. A. 274.
See 40 Cent. Dig. tit. " Principal and
Agent," § 727 et seq.
45. Kidd p. Huff, 105 Ga. 209, 31 S. E.
430; Smith v. Chicago, etc., R. Co., 104 Iowa
147, 73 X. W. 581; Hensel v. Maas, 94 Mich.
503, 54 X. W. 381 ; Burnett v. Lambach, (Tex.
Civ. App. 1897) 39 S. W. 1015.
46. Brooks v. Perry, 23 Ark. 32; Hewes v.
Andrews, 12 Colo. 101, 20 Pac. 338; Haskell
p. Starbird, 152 Mass. 117, 25 X. E. 14, 23
Am. St. Rep. 809 ; Cushman v. Somers, 62
Vt. 132, 20 Atl. 320, 22 Am. St. Rep. 92.
47. Rice i>.James, 193 Mass. 458, 79 X. E.
807; Hume p. George C. Flint Co., 16 Daly
(X. Y.) 360, 11 X. Y. Suppl. 431 [affirmed
in 132 X. Y. 588, 30 X. E. 680] ; Waters-
Pierce Oil Co. v. Davis, 24 Tex. Civ. App.
508, 60 S. VV. 453. ,, ,
48. See Trial.
A special verdict controls a general verdict
which is inconsistent with it. Stewart p.
Perkins, 3 Oreg. 508.
Construction of verdict see Baker v. Byerlv,
40 Minn. 489, 42 X. ,.W, 395; Ritchie <;.
Albion Mfg. Co., 173 Pa. St. 447. 34 Atl. 450;
Brown v. C.riswold, 109 Wis. 275, 85 X. W.
363; Young v. De Putron, 37 Fed. 40 [af
firmed in 134 U. S. 241, 10 S. Ct. 539, 33
L. ed. 923].
49. Costs in suit by or against principal or
agent see Costs, 1 1 Cyc. 1
.
Exemptions see Exemptions, 18 Cyc. 1309;
Homesteads. 21 Cyc. 448.
Res judicata see Judgments, 23 Cyc. 1106
et seq.. 1215 et seq.
50. See Judgments, 23 Cyc. 623. .
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agent.51 The judgment must conform to and be warranted by the pleadings and
proof.53 The judgment in an action against an agent to compel an accounting may
include sums received by him subsequent to the commencement of the action.5*
H. Review.51 Questions not urged in the lower court and not properly pre
served for review will not be noticed on appeal.55 Errors in the trial, to work a
reversal upon review must have been prejudicial to the complaining party.51
51. Hoskins v. Morton. 77 S. W. 195, 25
Ky. h. Rep. 1Q89 (holding that in an action
against an agent based on his wrongful act
in taking to himself a conveyance of land
which he had sold for his principal, on non
payment by the vendee of the notes given
for the purchase-price, where the agent eon-
ceded in his answer his principal's right to
the land, and prayed merely for an account
ing with his principal, judgment for a specific
sum claimed against the principal, and a
lien on the lands for that sum, it was not
error to direct a conveyance of the land to the
principal, and retain the questions of settle
ment of accounts and liens for further ad
judication ) ; Greenleaf v. Egan, 30 Minn.
316, 15 N. W. 254; Brown v. Mechanics', etc.,
Bank, 43 N. Y. App. Div. 173, 59 N. Y. Suppl.
354; Gilman v. Gilbv Tp., 8 N. D. 627, 80
N. W. 889, 73 Am. St. Rep. 791; Vivian v.
Scoble, 1 Manitoba 192.
Where an agent binds himself individually,
a decree may be made against both agent and
principal. McAlexander v. Lee, 3 A. K.
Marsh. (Ky.) 483.
Decree in supplemental suit must conform
to decree in original suit. Connor v. Reeves,
16 Ir. Ch. 398.
Where suit is brought against the agent of
an undisclosed principal, and the agent dis
closes his principal, who is thereupon brought
in as a party, and plaintiff establishes a case
both against the agent and against the prin
cipal, he must elect which of the two he will
ask judgment against. Pittsburg Plate Glass
Co. v. Roquemore, (Tex. Civ. App. 1905)
88 S. W. 449.
52. Iowa.—Pneumatic Weigher Co. t)
.
Burn-
qui'st, 128 Iowa 709, 105 N. W. 336, holding
that where the petition in an action to re
cover the price of goods declared solely on a
written contract of agency, and charged that
defendant, in violation of the conditions of
the contract, failed to procure a "proper
settlement from the purchaser before tlw
goods were delivered, and failed to return the
goods upon demand therefor by plaintiff, and
neglected to properly store and care ; for them
after their return by the purchaser, it did
not authorize a judgment for the conversion
of the goods.
Nebraska.— Westinghouse v. Tilden, S6
Nebr. 129, 76 N. W. 416, holding that where
a contract between a manufacturer and a
selling agent provided that on deferred pay
ments commission should be paid only on
payment of the notes representing such de
ferred payments, and in proportion as pay
ment should be made, in an action for com
missions, wherein the agent declared solely
on the contract, and alleged no breach, ex
cept failure to pay, he could not recover judg-
ment for commissions cn unpaid notes, on th?
theory that the principal had been negligeni
in their collection.
A'etc York.— Butler v. Livermore, 52 Barb.
670.
Xorth Carolina.— he Roy v. Jacobskv, 136
N. C. 443, 48 S. E. 790, 67 L. R. A*
.
977,
holding that where an action against an
agent proceeds in its pleadings and evidence
on the theory that the agent, not having
bound his principal, is personally liable on
the contract, there can be no judgment on
the theory of damages for a false assertion
of authority.
Pennsylvania. — Ferrell v. Reed, 14 Pa.
Super. Ct. 27, holding that where an issue
was whether an express contract provided
that defendant should pay plaintiff a certain
commission on a sale, or a certain
per cent of such sums as defendant might
receive in payment at the times he received
them, there was nothing to justify the re
covery of a judgment on mutual account on
a quantum meruit.
■
England.— Jolliffe v. Hector, 12 Sim. 391
35 Eng. Ch. 337, 59 Eng. Reprint 1185.
53. Crosbie v. Leary, 6 Bosw. (N. Y.) 312.
54. See, generally, Appeal akd Ebrob. 2
Cyc. 474 et seq.
55. Ruppel v. Adrian Mfg. Co., 96 Mich.
455, 55 N. W. 995 (holding that wheTe de
fendant, in trover, claimed on the trial that
it had a lien on the property for lumber and
machine work, and that plaintiff agreed that
it might remain until the bill was paid, it
cannot be heard to say, on appeal, that the
detention of the property by its agent was
without its authority) ; Rawls r. Wall, 5
Rich. Eq. (S. C.) 143. See Monnet r. Merz.
127 N._ Y. 151, 27 N. E. 827.
Waiver of plea.— In an action on a contract
made by ah agent, against both the agent
and his principal, the principal does not, by-
failure to object to the admission of th-j
contract in evidence, waive a plea of non cs*
factum based on the ground that the agent
exceeded his authority in making the con
tract, the contract being admissible as against
the agent. Tabet v. Powell, (Tex. Civ. App.
1903) 78 S. W. 997.
56. Swinnerton r. Argonaut Land, etc., Co..
112 Cal. 375, 41 Pac. 719 (holding that in an
action by an agent for compensation, a find
ing of an express promise to pay for service
rendered, unsupported by the evidence, L*
without prejudice where there is an implied
promise to pay, and the value of the serv
ices is shown) ; Miller v. Root, 77 Iowa 545.
42I N. W. 502 (holding that where, in an
action on notes, defendant alleged that the
time of payment had been extended by an
agreement entered into by him with a third
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Ordinarily, upon a question as to the existence of an agency or as to the scope of
an authority conferred, where there is any evidence which, if believed, is legally
sufficient, or might reasonably tend to support the verdict or findings of fact, the
appellate court will not in the absence of constitutional or statutory provisions
disturb such verdict or findings,” and the same rule applies to a verdict or finding
based upon evidence of ratification.”
person as agent of plaintiff, the payee,
“with her knowledge and consent,” while it
was error, under the pleadings, to submit to
the jury the question whether plaintiff had
ratified the agreement after it was made,
such error was not prejudicial to defendant,
where there was some evidence of ratifica
tion); New York Smelting, etc., Co. v. Lieb,
56 N. Y. Super. Ct. 308, 4 N. Y. Suppl. 545
[affirmed in 121 N. Y. 674, 24 N. E. 1095];
Petteway v. McIntyre, 131 N. C. 432, 42
S. E. 851.
Harmless error as to submitting case to
jury see supra, IV, F, 2, b, (II).
Error cured.— Error in the admission of
evidence of an agent in proof of his authority
is cured by proof of statements of his prin
cipal that he had such authority. Chase v.
Nichols, 9 N. Y. Suppl. 878.
57. See APPEAL AND ERRoR, 1 Cyc. 345–383.
And see the following cases:
California.-- Robinson v. Nevada Bank, 81
Cal. 106, 22 Pac. 478.
Connecticut.—National Shoe, etc., Bank's
Appeal, 55 Conn. 469, 12 Atl. 646.
Illinois.-Stastney v. Marschall, 37 Ill.
App. 137.
Indiana.-Horen v. Western Refrigerating
Co., 16 Ind. App. 695, 43 N. E. 571, holding
that the fact that there was evidence in the
record, in an action for goods sold, support
ing defendant's theory that he did not buy
said goods on his individual credit, but that
they were sold by plaintiff to defendant's
alleged principal, and that defendant was
acting as the manager of said principal, will
not of itself justify the appellate court in
reversing a judgment for plaintiff.
Iowa.-Renkin v. Frank, 88 Iowa 719, 54
N. W. 467.
Massachusetts.-James v. Lewis, 189 Mass.
134, 75 N. E. 217; America Tube Works v.
Tucker, 185 Mass. 236, 70 N. E. 59; Ayer p.
R. W. Bell Mfg. Co., 147 Mass. 46, 16 N. E.
754.
Michigan.— Wilhelm v. Voss, 118 Mich.
106, 76 N.W. 308; Booth r. Majestic Mfg.
Co., 105 Mich. 562, 63 N. W. 524; Aultman,
etc., Co. v. Dodson, 104 Mich. 507, 62 N. W.
708; Hitchcock v. Davis, 87 Mich. 629, 49
N. W. 912.
Minnesota-Dennis v. Knight, 39 Minn.
149, 39 N. W. 304.
Missouri.-White City State Bank v. St.
Joseph Stock Yards Bank, 90 Mo. App. 395;
Poplar Wave Ice Co. v. Missouri Edison
Electric Co., 86 Mo. App. 232.
New Jersey.— Elliott v. Bodine, 59 N. J. L.
567, 36 Atl. 1038.
New York-New York Guaranty, etc., Co.
r. Gleason, 78 N. Y. 503, 7 Abb. N. Cas. 334;
Badger v. Cook, 117 N. Y. App. Div. 328,
101 N. Y. Suppl. 1067; Horowitz v. Hines,
47 Misc. 158, 93 N. Y. Suppl. 469; Coles r.
International Bank Note Co., 100 N. Y.
Suppl. 1060; Bank of North America r.
Embury, 21 How. Pr. 14.
Pennsylvania.-Martin c. Zahnizer, 10 Pa.
Super. Ct. 582; Still r. Bowers, 5 Phila.
363.
Teacas.-McCabe v. Farrell, 34 Tex. Civ.
App. 36, 77 S. W. 1049.
Utah.- Garner r. A. Fisher Brewing Co.,
6 Utah 332, 23 Pac. 755.
Washington.—Sherlock v. Van Asselt, 34
Wash. 141, 75 Pac. 639.
Wisconsin.- Abrahams r. Freres, 129 Wis.
235, 107 N. W. 656; Cameron v. White, 74
Wis. 425, 43 N. W. 155, 5 L. R. A. 493.
Canada.-McDermott v. Ireson, 38 U. C.
Q. B. l.
Findings of fact by a trial court are en
titled to the same weight and presumption of
correctness as the verdict of a jury, and when
reasonable minds might differ as to whether
an agency had been established, the higher
court is not justified in disturbing the find
ing below even though it might think a dif
ferent conclusion more proper. Booth v.
Kessler, 62 Nebr. 704, 87 N. W. 532.
On accounting with an agent, where it ap
pears that he acted in good faith, and that
his reports to his principal were approved
by the principal, a judgment allowing him
the amount claimed therein for his services
and advancements will not be disturbed.
Warner v. Cuckow, 90 Wis. 291, 63 N. W.
238.
58. Illinois.- Erie, etc., Dispatch Co. v.
Cecil, 112 Ill. 180; Cairo, etc., R. Co. v.
Mahoney, 82 Ill. 73, 25 Am. Rep. 299; Goodell
v. Woodruff, 20 Ill. 191; Burns v. Lane, 23
Ill. App. 504.
Maryland.— Reynolds v. Davison, 34 Md.
662.
Massachusetts.-American Minn., etc., Co.
v. Converse, 175 Mass. 449, 56 N. E. 594.
Missouri.- Hesse v. Travelers' Protective
Assoc., 72 Mo. App. 598.
New Jersey.—Strauss v. American Talcum
Co., 63 N. J. L. 613, 44 Atl. 631.
New York.— Thomas Roberts Stevenson Co.
v. Tucker, 14 Misc. 297, 35 N. Y. Suppl. 682;
Meyers v. Brown-Cochran Co., 91 N. Y.
Suppl. 72.
Teacas.— Bexar Bldg., etc., Assoc. v. New
man, (Civ. App. 1893) 25 S. W. 461.
United States.— Oshkosh Nat. Bank p.
Munger, 95 Fed. 87, 36 C. C. A. 659.
Where there is no statement of facts, a
finding of the trial court as to whether there
has been a ratification of an agent's acts is
conclusive. Greer v. Marble Falls First Nat.
Bank, (Tex. Civ. App. 1898) 47 S. W. 1045.
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